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PREFACE. 


I  can  assure  the  profession  that  it  is  with  no  small  degree 
of  trepidation  that  I  submit  this  work  to  their  criticism.  But, 
whatever  may  be  the  reception  with  which  it  meets  at  their 
hands,  I  have  the  consciousness  that  I  have  labored  earnestly, 
faithfully  and  honestly  to  make  it  a  work  worthy  their  patronage 
and  favor.  That  it  is  not  free  from  faults,  I  am  fully  aware, 
but  it  must  be  remembered  that  I  was  a  pioneer  in  this  "  wilder- 
ness "  of  law,  with  no  compass  to  guide  me,  but  left  to  find  my 
way  through  the  entangled  mass,  as  best  I  might.  ~No  work 
upon  the  subject  has  previously  been  written,  and,  while  there 
are  numerous  works  in  which  a  single  chapter  is  devoted  to  the 
subject,  yet,  in  every  instance,  I  have  found  those  chapters  worse 
than  useless,  as  affording  any  light  upon  the  subject.  They 
are  necessarily  superficial  views  of  the  subject,  and  calculated 
to  mislead,  rather  than  to  serve  as  a  guide. 

I  have  examined  most  of  the  decided  cases  bearing  upon  the 
various  branches  of  the  subject  in  the  reports  of  the  courts,  both 
of  this  country  and  England,  that  were  within  my  reach.  I 
believe  that  none  of  any  importance  have  escaped  my  attention. 
If  so,  it  has  been  through  inadvertence,  and  not  design. 

That  the  work  may  be  found  useful,  both  to  the  student  and 
practicing  lawyer,  is  my  earnest  wish,  and,  if  I  have  failed  to 
grasp  the  subject  with  that  vigor,  or  to  set  it  forth  with  the 
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clearness  desirable,  I  \  have  the  satisfaction  of  knowing  that  I 
have  at  least  cleared  the  way  for  some  abler  and  more  vigorous 
writer,  who  may  hereafter  take  up  the  subject. 

Albany,  N.  Y.,  April  12,  1875. 

H.  GL  "WOOD. 


Note. — Since  this  work  went  to  press,  the  Supreme  Court  of  Illinois, 
in  the  case  of  Stone  v.  The  F.  P.  &  N.  W.  R.  R.  Co.  (Am.  Law  Times,  vol. 
2,  p.  54),  have  held  that  a  railroad  company  which,  in  the  operation  of  its 
road,  casts  smoke,  dust  or  cinders  over  or  upon  the  estate  of  one  whose 
lands  have  not  been  taken  for  the  construction  of  its  road,  is  liable  for  all 
damages  resulting  therefrom,  whether  to  the  property  itself  or  its  comforta- 
ble enjoyment.  This  doctrine  conflicts  with  Brand  v.  Hammersmith  R.  R. 
Co.,  4  H.  L.  Cas.  451,  but  it  is  sustained  by  substantial  justice,  and  rests 
upon  sound  principles.  See,  also,  Eaton  v.  Boston,  Concord  &  Maine  R.  R. 
Co.,  51  N.  H.  604,  where,  in  effect,  a  similar  doctrine  is  held. 

H.  G.  W. 
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NUISANCES. 


CHAPTER  FIRST. 

NUISANCES   DEFINED   AND   CLASBDTEBD. 

SBC.  1.  Nuisances  defined. 

2.  Injury  and  damage,  not  the  teat. 

3.  Diminution  of  the  value  of  property  not  enough ;  injury  must  be  tan- 

gible, or  such  as  impairs  its  enjoyment. 
4  Act  must  not  only  uiolate  another's  right,  but,  generally,  must  affect 
them  prejudicially. 

5.  When  a  right  is  violated,  the  law  presumes  damage.    Ashby  «.  White; 

Barker  v.  Green ;  Strong  v.  Campbell. 

6.  The  motives  of  a  party  have  no  bearing  in  determining  the  question  of 

nuisance.   Tipping  ®.  St.  Helen  Smelting  Co.;  Huckenstine's  Appeal; 
Toyhale's  Case ;  Rex  v.  White ;  Attorney-General  v.  Steward. 

7.  Fanciful  notions  not  regarded ;  injury  must  be  to  a  substantial  right. 

Pickard  v.  Collins ;  Mahan  v.  Brown. 
8   Wilde  v.  Minstrelsy ;  Slingsley  e.  Barnard ;  Aldred's  Case. 
9.  Rule  in  Walter  «.  Selfe. 

10.  Rule  in  Tipping  v.  St.  Helen  Smelting  Co.;  Ross  v.  Butler. 

11.  Nuisances  arise  from  violation  of  common-law  rights.    Bulbrooke  v. 

(Joodere. 
13.  Statutory  provisions  as  to  nuisances  do  not  take  away  common-law 

remedy,  unless  so  provided.     Renwick  «.  Morris. 
13.  Nuisances  most  commonly  arise  from  misuse  of  real  property. 
14  Nuisances  are  public,  private  and  mixed.    Public  nuisance  defined. 

15.  Private  nuisance  defined. 

16.  Mixed  nuisance  defined. 

Section  1.  A  nuisance,  in  the  ordinary  sense  in  which  the  word 
is  used,  is  any  thing  that  produces  an  annoyance,  any  thing  that 
disturbs  one  or  is  offensive ;  but  in  legal  phraseology  it  is  applied 
to  that  class  of  wrongs  that  arise  from  the  unreasonable,  unwar- 
rantable or  unlawful'  use  by  a  person  of  bis  own  property,  real 

1  Smith's  Manual  of  Common  Law,  7;    9  Barb.  (N.  T.  Sup.  Ct.)  350;  Plant  v. 
]  Hilliard  on  Torts,  630 ;  4  Jacob's  Law    Long  Island  Railroad  Co.,  10  id.  26. 
dictionary,  414;  Harris  v.  Thompson, 
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2  NUISANCES  DEFINED  AND   CLASSIFIED. 

or  personal,1  or  from  his  own  improper,  indecent  or  unlawful  per- 
sonal conduct,8  working  an  obstruction  of  or  injury  to  a  right  of 
another  or  of  the  public,  and  producing  such  material8  annoyance, 
inconvenience,  discomfort  or  hurt,  that  the  law  will  presume  a 
consequent  damage.*  Indeed  it  may  be  stated,  as  a  general  propo- 
sition, that  every  enjoyment  by  one  of  his  own  property,  which 
violates  the  rights  of  another  in  an  essential  degree,  is  a  nuisance, 
and  actionable  as  such  at  the  suit  of  the  party  injured  thereby. 
While  it  is  true  that  every  person  has  and  may  exercise  exclu- 
sive dominion  over  his  own  property  of  every  description,  and  haa 
a  right  to  enjoy  it  in  all  the  ways  and  for  all  the  purposes  in  which 
such  property  is  usually  enjoyed,'  yet,  this  is  subject  to  the  quali- 
fication that  his  use  and  enjoyment  of  it  must  be  reasonable,  and 
such  as  will  not  prejudicially  affect  the  rights  of  others.  It  is  a 
part  of  the  great  social  compact  to  which  every  person  is  a  party, 
a  fundamental  and  essential  principle  in  every  civilized  commu- 
nity, that  every  person  yields  a  portion  of  his  right  of  absolute 
dominion  and  use  of  his  own  property,  in  recognition  of,  and 
obedience  to  the  rights  of  others,  so  that  others  may  also  enjoy 
their  property  without  unreasonable  hurt  or  hindrance."  This  is 
an  essential  rule,  a  wise  provision  of  the  law,  and  one  that  is  for 
the  mutual  protection  and  benefit  of  every  member  of  society. 

1  Michael  v.  Alestree,  2  Lev.  172  ;  an  act  that  it  is  competent  for  it  to  en- 

Dixon  v.  Bell,  1  Starkie,  287  ;  2  Star-  act,  authorizes  an  act  to  be  done,  which 

kie's  Ev.  532 ;  Jones  v.  Perry,  2  Esp.  would  otherwise  be  a  nuisance,  the  act 

482,    A  use  of  property,  that  at  com-  is  made  lawful  and  is  not  a  nuisance, 

mon  law  is  held  to  be  a  nuisance,  does  unless  the  power  given  by  the  legisla- 

not  cease  to  be  so  because  the  same  act  ture  is  exceeded.    Leigh  v.  Westervelt, 

is  made  an  offense  by  statute  and  a  dif-  2  Duer  (N.  T.  Sup.  Ct.),  618 ;  Williams 

ferent  punishment  provided ;  the  party  d.  Railroad  Co.,  18  Barb.  (N.  Y.  Sup.  Ct.) 

creating  the  nuisance  may  be  pursued  222 ;  Renwick  ».  Morris,  7  Hill  (N.  Y.), 

under  either  the  common-law  or  stat-  575. 

utory  remedy.    Wetmore  «.  Tracey,  14  3  Smith's  Manual  of  Common  Law, 

Wend.  (N.  T.)  250 ;  Renwick  ».  Morris,  8 ;  Addison  on  Torts,  74:  2  Selwyn'B 

7  Hill  .(N.  Y.  Sup.  Ct.),  575 ;  People  «.  N.  P.  1129  ;  Crump  v.  Lambert,  L.  R.  3 
Sands,  1  Johns.  (N.  Y.)  78.  Eq.  Cas.   409 ;   Tipping  v.  St.  Helen 

8  Regina  «.  Gray,  4  Fost.  &  Fin.  73 ;  Smelting  Co.,  4  B.  &  S.  608 ;  Cavey  t. 

State  v.  Jones,  9  Ired.   (N.  C.)  174;  Ledbitter,  13  C.  B.  470. 

Nolin  v.  Mayor,  etc.,  4  Yerg.  (Tenn.)  *  Ashby  v.  White,  2  Ld.  Raym.  938 ; 

163 ;  Dixon's  Case,  3  M.  &  S.  11 ;  Booth  Lansing  v.  Smith,  8  Cow.  (N.  Y.)  152  • 

v.  Wilson,  1  B.  &  A.  59 ;  State  v.  Taylor,  Butler  v.  Kent,  19  Johns.  (N.  Y.)  223  ; 

29  Ind.  517 ;  Commonwealth  v.  Temple,  Coke's  Inst.  56a;  Robert  Mary's  Case, 

8  Am.    Law.    Reg.    (Mass.) ;  Rex    v.  9  Coke,  112. 

Smith,  2  Stra.  704.     Nuisances  always  «  Eadcliffe's  Executors  8.  Brooklyn, 

arise  from  unlawful  acts.   That  which  4  N.  Y.  195. 

is  lawful  can  never  be  a  nuisance.  6  Barnes  v.  Hathom,  7  Am.  Law  Reg. 

Therefore,  where  the  legislature,  by  811;  54  Me.  124. 
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Sec.  2.  It  is  not  every  use  of  one's  property  that  works  an  in- 
jury to  the  property  of  another  that  creates  a  nuisance.  Injury 
and  damage  are  essential  elements  of  a  nuisance,  but  they  may 
both  exist  as  the  result  of  an  act  or  thing,  and  yet  the  act  or 
thing  producing  them  not  be  a  nuisance ;  for,  as  has  been  before 
stated,  every  person  has  a  right  to  the  reasonable  enjoyment  of 
his  property,  and  so  long  as  the  use  to  which  he  devotes  it 
violates  no  rights  of  another,  however  much  damage  others  may 
sustain  therefrom,  his  use  is  lawful,  and  it  is  "  damnum  absque 
injuria." 1 

As  to  what  is  a  reasonable  use  of  one's  property  must  necessa- 
rily depend  upon  the  circumstances  of  each  case,  for  a  use  for  a 
particular  purpose  and  in  a  particular  way,  in  one  locality  that 
would  be  lawful  and  reasonable,  might  be  unlawful  and  a  nui- 
sance in  another." 

A  slaughter-house  may  be  erected  so  far  away  from  a  city  or  town, 
or  from  dwelling-houses,  as  to  produce  no  offensive  results,  and 
the  business  of  slaughtering  cattle  may  be  lawfully  carried  on  there, 
even  though  by  reason  thereof  the  lands  in  the  vicinity  are  ren- 
dered less  saleable,  and  in  that  respect  less  valuable ;  in  fact,  even 
though  the  owners  should  be  unable  to  sell  them  at  all  by  reason 
of  the  existence  of  the  slaughter-house.  But,  when  the  city  or 
town  extends  so  far  in  that  direction,  or  the  lands  in  the  vicinity 
are  occupied  for  dwellings,  so  that  the  business  becomes  so  offen- 
sive as  to  interfere  with  the  reasonable  enjoyment  of  the  surround- 

1  In  Thurston  t.  Hancock,  12  Mass.  ing  that  he  was  about  to  erect,  began  to 
220,  the  plaintiff  erected  a  valuable  excavate  to  the  depth  of  several  feet 
residence  upon  Beacon  street,  in  the  below  the  walls  of  the  church,  which 
city  of  Boston,  on  a  lot  adjoining  the  endangered  the  safety  of  the  church, 
defendant's.  He  took  the  precaution  to  On  hearing,  the  court  dissolved  the 
lay  his  foundation  wall  sixteen  feet  injunction,  on  the  ground  that  the  de- 
below  the  surface.  After  his  building  fendant  had  a  right  to  make  the  exca- 
was  completed,  the  defendant  entered  vation,  and  the  plaintiffs  had  no  redress, 
upon  his  lot  and  made  an  excavation  *  "Weeks  v.  Brady,  3  Barb.  157 ;  Peck 
thirty- two  feet  deep,  cracking  the  foun-  v.  Elder,  3  Sandf.  (N.  Y.)  126 ;  Walter 
dation  walls  of  the  plaintiffs  house,  v.  Selfe,  4  Eng.  L.  Eq.  20 ;  Bamford  «. 
and  rendering  them  bo  insecure  that  he  Turnley,  3  B.  &  S.  62  ;  Tipping  v.  St. 
was  compelled  to  take  his  house  down.  Helen  Smelting  Co.,  4  id.  608 ;  Barnes 
The  court  held  that  there  could  be  no  v.  Hathorn,  7  Am.  Law  Reg.  84 ;  54  Me. 
recovery.  So  in  La  Sala  v.  Holbrook,  124 ;  Addison  on  Torts,  74;  Dargan  v. 
4  Paige's  Ch.  (N.  T.)  169,  the  plaintiffs  Waddell,9  Ired.  244 ;  Rhodes  t>.  Dun- 
had  erected  a  large  and  costly  church  bar,  7  P.  F.  Smith  (Penn.  St.),  84 ;  58 
upon  a  lot  in  New  York  city  adjoining  Penn.  184 ;  Weir  v.  Kirk,  1  Am.  Law 
the  defendant's,  and  the  defendant,  to  Times,  38. 
lay  the  foundation  walls  of  a  new  build- 
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ing  premises,  for  the  purposes  of  habitation  or  other  purposes,  the 
business  becomes  unlawful  and  a  nuisance,  and  must  yield  to  the 
superior  rights  of  others,  even  though  the  loss  thus  entailed  upon 
the  owner  is  ruinous.1 

In  Brady  v.  Weeks,  3  Barb.  (1ST.  T.  S.  C.)  159,  which  was  an  action 
to  restrain  the  continuance  of  a  slaughter-house  in  a  certain  locality, 
Paige,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  When 
the  slaughter-house  was  erected,  it  incommoded  no  one ;  but  now 
it  interferes  with  the  enjoyment  of  life  and  property,  and  tends 
to  deprive  the  plaintiffs  of  the  use  and  benefit  of  their  dwellings. 
As  the  city  extends,  such  nuisances  should  be  removed  to  the 
vacant  ground  beyond  the  immediate  neighborhood  of  the  resi- 
dences of  the  citizens.  This,  public  policy,  as  well  as  the  health 
and  comfort  of  the  population  of  the  city,  demands." 

Seo.  3.  In  order  to  create  a  nuisance  from  the  use  of  property, 
the  use  must  be  such  as  to  work  a  tangible  injury  to  the  person 
or  property  of  another,  or  as  renders  the  enjoyment  of  property 
essentially  uncomfortable.  It  is  not  enough  that  it  diminishes 
the  value  of  surrounding  property.  It  is  not  enough  that  it  ren- 
ders other  property  less  saleable,  or  that  it  prevents  one  from 
letting  his  premises  for  as  large  a  rent  as  before,  or  to  as  responsi- 
ble or  respeetable  tenants.  It  must  be  such  a  use  as  produces  a 
tangible  or  appreciable  injury  to  the  property,  or  as  renders  its 
enjoyment  essentially  uncomfortable  or  inconvenient." 

Thus,  a  business  that,  by  reason  of  the  fumes  or  vapors  that 
arise  from  it,  produces  a  visibly  injurious  effect  upon  vegetation 
by  preventing  its  growth,  or  seriously  injuring  or  destroying  it, 
or  that  produces  a  visible  damage  to  buildings  or  other  property, 
may  be  a  nuisance  even  though  it  does  not  render  the  enjoyment  of 
life  less  comfortable,  or  produce  any  ill  effects  to  the  occupants  of 

1  Rhodes  11.  Dunbar,  7  P.  F.  Smith,  creased  danger,  or  as  substantially 
(Penn.  St.),  275 ;  Brady  0.  Weeks,  3  impairs  their  value.  In  Tipping  v.  St. 
Barb.  159 ;  Catlin D.Valentine, 9 Paige's  Helen  Smelting  Co.,  11  Jur.  785,  the 
Ch.  (N.  Y.)  575 ;  Weir  t.  Kirk,  1  Am.  court  says :  "  In  an  action  for  an  injury 
Law  Times,  38.  to  property  from  noxious  vapors  arising 

2  Ryan  v.  Copes,  11  Rich.  L.  217.    It  upon  the  lands  of  another,  the  injury 
was  held  that  the  effect  must  be  such  must  be  such  as  visibly  to  diminish  its 
that  the  property  cannot  be  enjoyed  as  value,  comfort  and  enjoyment."    Lan* 
fully  and  amply  as  before,  or  as  ren-  sing  v.  Smith,  8  Cow.  (N.  T.)  153. 
ders  them  unfit  for  habitation  by  in- 
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surrounding  premises.1  So,  too,  a  use  of  premises  that,  by  reason 
of  its  peculiar  results,  renders  the  enjoyment  of  life  uncomforta- 
ble, is  a  nuisance,  although  it  produces  no  visibly  injurious  effect 
upon  property  of  any  kind :  Such  as  noise,  so  continuous  and 
excessive  as  to  produce  serious  annoyance,'  or  vapors,  or  noxious 
smells  that  render  the  enjoyment  of  life  uncomfortable,3  or  that 
by  reason  of  its  extremely  hazardous  character  creates  a  reason- 
able apprehension  of  injury  therefrom,  either  to  the  lives  or 
property  of  those  in  its  vicinity  —  such  as  powder  mills  or  maga- 
zines in  a  town  or  city,  or  near  dwellings  or  public  roads.4 

Seo.  4.  Not  only  must  a  right  be  violated,  but  in  order  to  con- 
stitute a  nuisance  the  violation  of  the  right  must  work  material 
inconvenience,  annoyance,  discomfort,  injury  and  damage.' 

It  is  not  necessary  that  all  these  elements  should  concur  as  the 
results  of  an  act  in  order  to  constitute  a  nuisance,  but  it  is  essen- 


1  Tipping  d.  St.  Helen  Smelting  Co., 
11  Jur.  785  ;  also  116  Eng.  Com.  Law, 
608.  In  Lilly's  Register,  vol.  2,  p.  309, 
it  is  said :  "  Case  lies  for  melting  lead 
so  near  to  the  plaintiff's  close  that  it 
spoiled  his  grass  and  wood  there  grow- 
ing, though  this  was  a  lawful  trade 
and  for  the  benefit  of  the  nation ;"  and 
he  cites  Jones  v.  Powell,  Hutt.  136, 
and  Palmer,  536.  In  Huckenstine's 
Appeal,  70  Penn.  St.  102,  the  point  was 
raised,  but  the  facts  not  showing  that 
the  injury  to  vegetation  resulted  from 
the  vapors,  the  question  was  not  direct- 
ly decided.  Bankhart  v.  Houghton,  27 
Beav.  327. 

*  Brill  v.  Flagler,  23  Wend.  (N.  Y.) 
354 ;  Elliott  v.  Feetham,  2  Bing.  (N.  C.) 
134 ;  Street  «.  Tugwell,  2  Selw.  299 ; 
Carrington  s.  Taylor,  11  East,  571 ; 
Keeble  v.  Heckeringill,  id.  371 ;  Bex  v. 
Smith,  1  Stra.  704;  Fish  v.  Dodge,  4 
Denio,  311;  Dennis  c.  Eckhart,  Am. 
Law  Beg.  166 ;  Allen  v.  Lloyd,  4  Esp. 
200. 

8  Catlin  «.  Valentine,  9  Paige,  575 ; 
Walter  v.  Selfe,  4  Eng.  L.  Eq.  20. 

*  Weir  v.  Kirk,  1  Am.  Law  Times, 
38 ;  Anonymous,  12  Mod.  342  ;  Rhodes 
■o.  Dunbar,  58  Penn.  St.  275  ;  Cheatham 
v.  Shearon.l  Swan.  (Tenn.)  213;  Bex  v. 
Taylor,  2  Stra.  1167;  Williams  v.  Camp, 
3  East,  192 ;  Myers  v.  Malcolm,  6  Hill 
(N.  T.),  292. 

6  In  Sparhawk  v.  Union  Railroad  Co., 


54  Penn.  St.  401,  it  was  said :  "  That  in 
order  to  make  out  a  case  of  special  in- 
jury to  property  by  a  nuisance,  some- 
thing materially  affecting  its  capacity 
for  ordinary  use  and  enjoyment  must 
be  shown."  In  Casebeer  n.  Mowry,  55 
Penn.  St.  419,  it  was  held,  that "  a  man 
may  not  with  impunity  invade  anoth- 
er's premises  with  any  thing  in  the 
shape  of  a  nuisance,  simply  because  the 
damages  are  not  appreciable,  for  the 
law  will  presume  damages,  if  there  is  a 
clear  violation  of  the  plaintiff's  rights, 
as  evidence  of  the  right."  In  McKeon 
■o.  Lee,  4  Bob.  (N.  TO  449,  it  was  held, 
that  attaching  steam-power  in  a  build- 
ing, that  causes  such  a  vibration  and 
jarring  to  adjoining  premises  as  to 
materially  affect  their  value  for  rent, 
is  a  nuisance,  however  lawful  or  use- 
ful the  business  to  which  the  power 
is  devoted.  In  Begein  v.  Anderson,  28 
Ind.  79,  it  was  held,  that  the  mere  alle- 
gation that  a  certain  thing  exists  in  a 
locality  and  is  a  nuisance — as  in  this 
case,  a  cemetery — is  not  sufficient,  but 
that  facts  must  be  alleged,  showing 
that  it  materially  violates  the  rights  of 
individuals  or  the  public.  In  Chatfield 
«.  Wilson,  28  Vt.  49,  it  was  held,  that 
the  law  only  gives  damages  for  inj  uries 
to  legal  rights,  and  that  in  order  to  re- 
cover for  an  injury  the  party  must  es- 
tablish the  violation  of  a  legal  right 
by  the  party  sought  to  be  charged. 
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tial  that  some  one  of  those  results  should  ensue,  and  that  the  act 
or  thing  producing  them  should  be  in  violation  of  the  rights  of 
another  or  of  the  public,  and  that  the  violation  of  the  right  should 
prejudicially  affect  another.  "A  nuisance,"  says  Smith  in  his 
Manual  of  the  Common  Law,  "  is  something  done  which  has  the 
effect  of  prejudicially  and  unwarrantably  affecting  the  enjoyment 
of  the  rights  of  another  person."  If  he  had  also  added,  or 
something  omitted  to  be  done,  his  definition  would  have  been 
sufficiently  comprehensive  to  cover  the  subject,  and  would  be 
complete,  for  a  nuisance  may  arise  from  an  omission  to  do  an  act 
which  one's  duty  to  others  requires  him  to  perform,  as  well  as 
from  the  doing  of  a  positive  act.  As,  if  one  suffers  his  buildings 
to  remain  in  a  dilapidated  condition,  whereby  the  property  of 
another  is  endangered,  it  is  a  nuisance  as  to  the  person  whose 
property  is  so  endangered,  and  may  be  abated  as  such  by  the  ad- 
joining owner.1 

So,  too,  if  one  allows  his  buildings  to  remain  in  an  unsafe 
condition  upon  a  public  street,  so  that  they  endanger  the  safety 
of  people  lawfully  passing  along  the  same,  they  are  a  common 
nuisance,  and  the  person  whose  duty  it  is  to  make  the  repairs 
is  indictable  for  allowing  them  to  remain  in  that  condition, 
or  is  liable  at  the  suit  of  a  private  party  for  all  injuries  sustained 
therefrom.11 

1  In  Treadwell  v,  Davis,  39  Ga.  84,  it  house,  so  that  it  may  not  be  an  annoy- 

was  held,  that,  neglect  by  the  owner  to  ance  to  his  neighbors. " 

keep  any  thing  in  repair,  which  from  2  In  State  v.  Purse,  4  McCord  (S.  C), 

want  of  repair  is  per  se  a  nuisance,  472,  it  was  held,  that  a  house,  which  for 

makes  the  party  liable  for  a  nuisance,  the  purpose  for  which  it  was  used,  or 

In  Booth  v.  Wilson,  1  B.  &  A.  59,  it  was  the  situation  in  which  it  is  placed,  may 

held,  that  leaving  a  fence  out  of  repair,  not  be  a  nuisance,  may  become  so  by 

which  one  is  bound  to  repair,  is  a  nui-  negligence  in  keeping  it,  and  that  when 

sance,  and  makes  the  person  wbo  is  this  is  the  ground  of  the  prosecution, 

bound  to  repair  liable  to  those  sus-  it  must  be  so  alleged  in  the  indictment, 

taining  damage  thereby.     See  Tenant  So,  too,  the  neglect  to  repair  a  bridge 

v.  Goldwin,  2  Ld.  Baym.  1093,  where  or  highway  renders  the  persons  or  cor- 

it  was  held,  that  "  if  one  have  a  house  poration,  whose  duty  it  is  to  make  the 

near  the  house  of  another,  and  he  suf-  repairs,  liable  to  indictment  as  for  a 

fers  his  house  to  be  so  ruinous  as  to  nuisance.    Bacon's  Abr.,  vol.  7,  p.  232, 

be  likely  to  fall  upon  the  house  of  the  tit.  Nui.,  B  ;  Shepley  v.  Fifty  Associ- 

other,  it  is  a  nuisance."  In  Anonymous,  ates,  101  Mass.  251.   So  permitting  the 

11  Mod.  8,  it  is  said :  "  If  a  man  build  walls  of  a  burned  building  to  stand  on 

a  new  house  under  the  roof  of  an  old  public  street  in  dangerous  condition, 

one  that  is  ready  to  fall  down,  he  shall  Church  of  the  Ascension  v.  Buckhout, 

have  a  writ  to  prostrate  the  old.  house."  8  Hill  (N.  Y.),  193.     So  permitting  a 

Lord  Holt  said :  "  Every  man  of  his  house  to  remain  in  a  ruinous  condition 

own  right  ought  to  support  his  own  near  a  highway.     1  Stra.  357. 
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Sec.  5.  Injury  and  damage  must  concur  as  results  of  an  act  or 
thing  in  order  to  make  it  a  nuisance;1  but  where  there  is  a  mate- 
rial injury,  damage  is  always  implied  when  it  results  from  the 
violation  of  a  right.' 

In  Ashby  v.  White,  Lord  Hall,  in  delivering  a  dissenting  opin- 
ion, said :  "  Every  injury  to  a  right  imports  a  damage  in  the 
nature  of  it,  though  there  be  no  pecuniary  loss." 

In  1  Smith's  Leading  Cases,  364,  the  learned  annotators  say : 
"  The  mode  of  determining  whether  damage  has  been  done  by 
what  the  law  esteems  an  injury,  is  to  consider  whether  any  right 
existing  in  the  party  damnified  has  been  infringed  upon ;  for  if 
the  party  have  no  right  in  the  matter,  the  fact  that  he  is  injured 
will  not  help  him." 

In  Bcvrker  v.  Green,  2  Bing.  (N".  C.)  317,  the  court  says:  "Where 
a  right  exists  in  the  parties  damnified,  the  infringement  thereof  is 
an  injury ;  and  if  an  injury  be  shown,  the  law  will  presume  some 
damage."  But  the  right  must  be  clear,  unequivocal  and  vested.8 
Thus  in  Strong  v.  Campbell,  11  Barb.  (K  Y.  S.  C.)  138,  which 
was  an  action  against  the  defendant  who  was  a  postmaster,  whose 
duty  it  was  by  statute  to  advertise  letters  in  newspapers  of  a  cer- 
tain class,  it  was  held,  that  this  being  a  matter  intended  to  benefit 
the  receivers  of  letters,  and  not  the  publisher  of  the  paper,  though 
they  might  derive  some  incidental  and  contingent  benefit  there- 
from, yet,  that  they  had  no  such  vested  right  in  the  matter,  that 
they  could  maintain  an  action  against  the  postmaster  for  not  select- 
ing their  paper  as  within  the  class.  The  court  said :  "  While  it  is 
the  duty  of  every  officer  to  perform  the  duties  imposed  upon  him  by 

1  Campbell  v.  Scott,  11  Sim.  39 ;  Scott  nuisance  and  an  infringement  of  the 
e.  Firth,  4  Fost.  &  Fin.  349.  In  Anony-  plaintiff's  rights,  and  that  although  it 
mous,  1  Mod.  55,  it  was  said,  that  to  was  not  proved  that  any  rain  had  fallen 
maintain  an  action  for  a  nuisance,  there  whereby  the  plaintiff  had  been  inj  ured, 
must  be  some  damage  proved,  for  an  yet  the  court  would  take  judicial  no- 
act  occasioning  inconvenience  merely  tice  of  the  fact  that  rain  falls,  and  after 
is  not  actionable.  Lansing  ■».  Smith,  8  the  lapse  of  a  reasonable  time  will 
Cow.  (N.  T.)  162.  presume  that  there  has  been  rain  un- 

8  There  are  a  class  of  injuries  to  less  the  contrary  is  proved,  and  there- 
incorporeal  hereditaments  where  the  fore  will  presume  damage, 
court  will  presume  damage,  even  8  Lord  Holt's  opinion  in  Ashby  e. 
though  none  exists  in  fact.  Thus  in  White,  2  Ld.  Bavm.  938 ;  Martin  «. 
Fry  v.  Prentice,  14  L.  J.  (N.  S.)  298,  Brooklyn,  1  Hill  (N.  T.),  545 ;  Bank  of 
which  was  an  action  to  recover  dam-  Borne  v.  Mott,  17  Wend.  (N.  Y.)  556 ; 
age  for  building  a  house  so  that  the  Foster  o.  McKibben,  Am.  Law  J.  (N.  S.) 
eaves  projected  over  the  plaintiff's  vol.  1,  p.  411;  19  Viner's  Abr.  518-520; 
land,  the  court  held  that  this  was  a  Fantam  v.  Isham,  1  Salk.  19. 
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iaw,  it  doeB  not  follow  that  for  every  violation  of  his  duties  some- 
one can  recover  private  damages."  Injury  and  damage  are  the 
very  gist  of  a  nuisance,1  and,  except  in  cases  of  that  class  of  acts 
or  things  that  have  been  declared  by  the  courts  to  be  nuisances 
per  se,  the  very  first  inquiry  should  be,  whether  injury  and  dam- 
age have  resulted  from  the  act  or  thing,  or  are  reasonably  likely 
to  result  therefrom  to  the  individual  complaining,  for  in  their 
absence  no  right  can  be  said  to  be  violated,  and,  consequently,  no 
nuisance  exists.' 

Seo.  6.  Nuisances  arising  out  of  the  use  to  which  property  is 
devoted,  either  by  the  owner  or  one  who  is  lawfully  in  possession, 
are  declared  so  by  the  courts  with  extreme  caution  ;*  for  upon  the 
very  threshold  of  inquiry  they  are  met  by  conflicting  rights  of 
the  parties,  and  in  nearly  every  instance  with  a  use  of  the  prop- 
erty which  is  lawful  in  itself,  and  in  its  use  in  the  manner  com- 
plained of  is  attended  with  no  wrongful  intent  or  improper 
purpose.     It  is  merely  a  question  of  rights.4    The  motives  of  the 


1  In  the  case  of  the  Farmers  of 
Hempstead,  12  Mod.  519,  Holt,  J.,  said : 
"  The  gist  of  the  action  of  nuisance  is 
damage,  and  so  long  as  there  are  dam- 
ages, there  are  grounds  for  an  action." 
In  Thayer  v.  Brooks,  17  Ohio,  489,  it 
was  held,  that  the  rule  of  damages  in 
an  action  for  a  nuisance  was  the  dam- 
age actually  sustained,  and  that  no  re- 
covery could  be  had  for  the  prospective 
or  permanent  injury  to  the  realty. 
Cleaveland  <o.  Gas  Co.,  20  N.  J.  209. 
In  Scott  v.  Firth,  4  Fost.  &  Fin.  349,  it 
was  held,  that  "to  constitute  a  nui- 
sance there  must  he  real  and  sensible 
damages,  having  regard  to  the  situa- 
tion and  use  of  the  property  injured." 
The  same  rule  was  adopted  in  Pinck- 
ney  v.  Ewens,  4  L.  T.  (N.  S.)  741,  where 
the  court  said  that  it  was  a  question 
for  the  jury  to  say  whether  damage 
had  been  proved.  In  Tipping  v.  St. 
Helen  Smelting  Co.,  11  Jur.(N.  S.)  785, 
referred  to  infra,  the  same  doctrine 
was  held,  also,  as  to  the  materiality  of 
showing  actual  damage.  See  Bamford 
v.  Turnley,  3  B.  &  S.  66;  Stockport 
Water  Works  r>.  Porter,  7  Hurlst.  &  N. 
160 ;  Pinckney  v.  Ewens,  4  L.  T.  (N.  S.) 
741. 

8  As  to  apprehended  danger,  see 
People  v.  Sands,  1  Johns.  78;  Cheatham 


D.  Shearon,  1  Swan.  (Tenn.)  213 ;  State 
v.  Purse,  4  McCord,  472;  Meeker  v. 
Van  Rensselaer,  15  Wend.  (N.  T.)  377 ; 
Wolcott  v.  MeUick,  3  Stockt.  (N.  J.) 
208. 

8  In  Tipping  v.  St.  Helen  Smelting 
Co.,  11  Jur.  (N.  S.)  785,  it  was  said  by 
the  court :  "  Where  great  works  are 
carried  on,  which  are  the  means  of  de- 
veloping the  national  wealthy  persons 
must  not  stand  on  extreme  rights,  and 
bring  actions  for  every  petty  annoy- 
ance." 

4  In  Attorney-General  v.  Sheffield 
Gas  Co.,  19  Eng.  L.  Eq.  644-646,  the 
court  says :  "  The  question  for  the  court 
to  determine  is,  whether  the  effect  of 
the  act  (claimed  to  be  a  nuisance)  is 
such  as  the  party  has  no  right  to  pro- 
duce." In  Holsman  v.  Boiling  Spring 
Co.,  1  McCarter  (N.  J.),  335,  it  was  held, 
that  "  no  one  has  a  right  to  pollute  or 
corrupt  the  water  of  a  stream,  or,  if 
they  are  already  polluted,  to  render 
them  more  so,  because  all  whose  lands 
border  on  a  stream  have  a  right  to  have 
its  waters  come  to  them  pure  and  un- 
polluted ; "  and  thus,  while  the  court 
will  not  balance  conveniences,  it  must 
balance  and  measure  rights  in  deter 
mining  what  is  a  nuisance. 
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parties  have  no  connection  with  the  inquiry,  or  bearing  upon  the 
result.  An  act,  however  malicious,  however  wrongful  in  its 
intent,  or  however  serious  in  its  consequences,  may  be  so  far 
within  the  scope  of  the  party's  right  as  not  to  be  a  nuisance  or 
produce  an  actionable  injury;1  while  upon  the  other  hand,  a 
party  who  devotes  his  premises  to  a  use  that  is  strictly  lawful  in 
itself,  that  is  fruitful  of  great  benefits  to  the  community,  that 
adds  materially  to  its  wealth,  and  enhances  its  commercial  import- 
ance and  prosperity,  and  whose  motives  are  good,  and  intentions 
laudable  even,  may  find  that  by  reason  of  the  violation  of  the 
rights  of  those  in  the  vicinity  of  his  works,  from  results  that  are 
incident  to  his  business,  and  that  cannot  be  so  far  corrected  as  to 
prevent  the  injury  complained  of,  his  works  are  declared  a  nui- 
sance, his  business  stopped,  and  himself  involved  in  financial  ruin. 
Therefore,  it  is  proper  and  highly  important  that  courts  should 
'  proceed  with  extreme  caution,  and  weigh  the  relative  rights  of 
parties  with  exceeding  care,  and  never  declare  a  business  a  nui- 
sance, except  there  be  such  essential  injury  and  damage  that  the 
act  or  thing  cannot  be  justly  tolerated  without  doing  great  vio- 
lence to  the  rights  of  individuals  and  the  pnblic.  People  living 
in  cities  and  large  towns  must  submit  to  some  inconvenience,  to 
some  annoyance,  to  some  discomforts,  to  some  injury  and  damage ; 
must  even  yield  a  portion  of  their  rights  to  the  necessities  of 
business,  which,  from  the  very  nature  of  things,  must  often  be  car- 
ried on  in  populous  localities  and  in  compact  communities,  where 
facilities  alone  exist  upon  which  it  can  be  kept  up  and  prosecuted. 

1  In  Obatfield  e.  Wilson,  28  Vt.  49,  cane  to    ward  off  the  blow,  and  in 

the  court  says,  that  the  motive  with  doing  so  unintentionally  hit  another 

which  the  act  is  done  can  have  no  person,  yet  he  is  liable  for  the  injury, 

bearing  upon  the  question ;  that  the  In  Weaver  v.  Ward,  Hobart,  134,  it  was 

maxim  "  sic  utere,"  etc.,  applies  only  held,  that  trespass  lies  for  a  mere  mis- 

to  legal  rights  and  injuries.    Also,  see  chance,  and  that  even  a  lunatic  will  be 

Ashby  v.  White,  1  Smith's  Lead.  Cas.  liable  cwottiter  for  his  wrongful  acts 

342,  and  notes  thereto ;  also,  Radcliffe's  whereby  another  is  injured.     In  Flet- 

Executors  v.  Brooklyn,  4  N.  T.  195 ;  cher  v.  Ry  lands,  L.  R.  Exch.  263,  Lord 

Pickard  ®.  Collins,  23  Barb.  (N.  T.  Sup.  Cranworth  said :  "  When  one  is  man- 

Ct.)  444 ;  Ellis  v.  Duncan,  21  id.  230.    In  aging  his  own  affairs  and  causes  inj  ury 

Scott®.  Shepard,  2  W.  Black.  894,  it  was  to  another,  however  innocently,  it  is 

held  that  an  action  would  lie  sometimes  obviously  only  just  that  he  should  be 

for  the  consequences  of  a  lawful  act ;  the  party  to  suffer."   See,  also,  Gibbon 

that  the  motive  with  which  an  act  was  «.  Pepper,  1  Salk.  637 ;  Underwood  v. 

done  was  not  the  test  of  liability.    In  Hewson,  1  Stra.  596  ;  Leame  v.  Bray, 

Lambert  ».  Bessey,  Ld.  Raym.  423,  it  3  East,  595 ;  Vandenburgh  v.  Truax,  4 

was  held,  that  if  a  man  assault  another,  Denio  (N.  Y.),  464 ;  Guille  v.  Swan,  19 

and  the  person  assaulted  lift  up  his  Johns.  (N.  T.)  381. 
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There  is  not  a  city  of  any  considerable  size  in  the  world  where 
there  are  not  thousands  of  things  tolerated  that  the  law,  following 
out  the  ordinary  rules  applied  to  such  cases,  would  feel  compelled 
to  abate,  but  they  are  tolerated  from  necessity,  and  for  the  reason 
that  eyen  though  they  do  produce  some  inconvenience,  annoyance 
and  discomfort,  injury  and  damage  even  to  a  class,  yet  they  can- 
not be  dispensed  with,  and  the  necessity  for  their  existence  is 
allowed  to  outweigh  the  ill  results.  It  was  well  said  by  Lord 
Chancellor  "Westbury  in  the- case  of  Tipping  v.  St.  Helen  Smelt- 
ing Co.,  116  Eng.  Com.  Law,  608,  "  If  a  man  live  in  a  town,  he 
must  of  necessity  submit  to  the  consequences  of  the  obligations 
of  trade  which  may  be  carried  on  in  his  immediate  neighborhood 
which  are  actually  necessary  for  trade  and  commerce,  also  for  the 
enjoyment  of  property,  and  for  the  benefit  of  the  inhabitants  of 
the  town.  If  a  man  live  in  a  street  where  there  are  numerous 
shops,  and  a  shop  is  opened  next  door  to  him,  which  is  carried  on 
in  a  fair  and  reasonable  way,  he  has  no  ground  of  complaint, 
because  to  him,  individually,  there  may  arise  much  discomfort 
from  the  trade  carried  on  in  that  shop."  In  JZuckenstein's  Appeal, 
TO  Penn.  St.  106,  which  was  an  action  brought  to  restrain  the 
defendant  from  carrying  on  the  manufacture  of  brick,  because  of 
the  injury  sustained  by  the  plaintiff  to  his  grape-vines,  and  in  the 
enjoyment  of  his  dwelling-house  from  the  vapors  that  were  pro- 
duced in  the  process  of  manufacture ;  Agnew,  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  Brick-making  is  a  useful  and. 
necessary  employment,  and  is  not  a  nuisance  per  se.  Attorney- 
General  v.  XJleaver,  18  Yes.  219.  It  may,  as  many  other,  useful 
employments  do,  produce  some  discomforts,  some  injury  even  to 
those  near  by,  but  it  does  not  follow  that  the  business  should  be 
enjoined  therefor.  The  heat,  smoke  and  vapor  of  a  brick-kiln 
cannot  compare  with  those  of  many  .manufactories  carried  on  in 
the  very  heart  of  such  cities  as  Pittsburgh  and  Allegheny.  A 
court  exercising  the  power  of  chancellor,  whose  arm  may  fall  with 
crushing  weight  upon  the  every  day  business  of  men,  destroying 
lawful  means  of  support  and  diverting  property  from  legitimate 
uses,  cannot  approach  such  cases  as  this  with  too  much  caution." 
In  Passmore  v.  Commonwealth,  1  Serg.  &  Rawle,  219,  the  court 
says :  "  Some  actions,  which  would  otherwise  be  nuisances,  may 
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be  justified  by  necessity.  Thus  a  person  may  throw  wood  into 
the  street  for  the  purpose  of  having  it  carried  into  his  house ;  so 
a  merchant  may  have  his  goods  placed  in  the  street  for  the  pur- 
pose of  removing  them  to  his  store  in  a  reasonable  time,  but  he 
has  no  right  to  keep  them  in  the  street  for  the  purpose  of  selling 
them  there.  So,  because  building  is  necessary,  stones,  brick,  sand 
and  other  materials  may  be  placed  in  the  street,  provided  it  be 
done  in  the  most  convenient  place."  In  Burns'  Justice,  vol.  3, 
p.  320,  the  learned-  author  says :  "  It  hath  been  holden  that  it 
is  no  common  nuisance  to  make  candles  in  a  town,  because  the 
needfulness  of  them  shall  dispense  with  the  noisomeness  of  the 
smell."  But  he  adds :  "  The  reasonableness  of  this  is  justly  ques- 
tionable, because  whatever  necessity  there  may  be  that  candles  be 
made,  it  cannot  be  pretended  to  be  necessary  to  make  them  in 
town ;  and,  surely,  the  trade  of  a  brewer  is  as  necessary  as  that 
of  a  chandler,  and  yet  it  seems  to  be  agreed  that  a  brew-house 
erected  in  such  an  inconvenient  place,  wherein  the  business  can- 
not be  carried  on  without  greatly  incommoding  the  neighborhood, 
may  be  indicted  as  a  common  nuisance.  And  so  in  the  case  of  a 
glass-house  or  swine-yard."  ,  There  might  be  some  disagreement 
with  the  learned  author  at  the  present  day  as  to  the  equal  neces- 
sity of  a  chandler  and  brewer,  but  he  gives  expression  to  the 
inconsistencies  that  have  often  been  indulged  in  by  courts  when 
dealing  with  this  class  of  wrongs.  The  rule  in  England  was,  in 
early  times,  extremely  vascillating,  the  courts  at  times  hold- 
ing, as  in  Jones  v.  Powell,  Palm.  198,  199,  that  hurtfulness 
was  the  gist  of  a  nuisance,  and  at  other  times,  as  in  Toy- 
kales'  Case,  cited  in  Oro.  Car.  510,  that  "hurtfulness  was  not 
the  question,  but  that  if  it  rendered  the  property  of  others 
uncomfortable  and  incommodious,  it  is  sufficient;"  but  the 
rule  was  definitely  settled  by  Lord  Mansfield  in  Rex  v. 
White,  1  Burr.  337,  where  he  held  that  "it  was  not  necessary 
that  the  smell  be  unwholesome,  but  that  it  was  enough  if  it  ren- 
dered the  enjoyment  of  life  uncomfortable."  The  rule,  as  thus 
announced  by  Lord  Mansfield,  has  been  followed  by  the  courts 
of  England  and  this  country  with  hardly  an  exception  ever  since 
it  was  promulgated.  And  as  applied  to  that  class  of  nuisances 
created  by  their  effect  upon  the  atmosphere,  it  would  seem  to  be 
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the  only  true  rule.  But  there  has  been  much  difference  in  the 
application  of  it  as  to  the  degree  of  discomfort  that  is  necessary 
in  order  to  warrant  the  court  in  applying  it  in  given  cases.  But 
the  rule,  as  announced  by  Knight  Bbuce,  V.  0...  in  Walter  v.  Selfe, 
which  is  given  infra  in  this  chapter,  has  been  quoted  with  ap- 
proval by  many  of  the  courts  of  this  country,  and  is  probably,  as 
nearly  the  correct  test  as  can  be  adopted.  * 

In  Attorney-General  v.  Steward,  4  C.  E.  Green  (N.  J.),  415,  the 
court  says :  "  Any  trade  or  business  lawful  in  itself,  which  from 
the  place  or  manner  of  carrying  it  on  materially  injures  the  prop- 
erty of  others,  or  affects  their  health,  or  renders  the  enjoyment 
of  life  physically  uncomfortable,  is  a  nuisance."  In  this  case,  the 
aid  of  the  court  by  injunction  was  invoked  to  prevent  the  erec- 
tion of  a  slaughter-house  and  pork-packing  house  in  the  city  of 
Trenton,  but  over  700  feet  remote  from  any  dwelling-house.  The 
court  add :  "  There  are  certain  things  and  certain  trades  which  are 
considered  as  nuisances  of  themselves,  as  a  slaughter-house  in  a 
thickly  settled  town,  a  pig-sty  near  a  dwelling-house ;  and,  per- 
haps, to  these  may  be  added,  a  fat-melting  or  rendering  house, 
when  carried  on  extensively  in  a  populous  neighborhood  or  near 
inhabited  dwellings.  But  these  are  not  nuisances  simply  because 
they  are  erected  within  the  limits  of  an  incorporated  city,  and  the 
question,  whether  they  will  be  a  nuisance,  depends  upon  the  ex- 
tent of  business  carried  on  there,  and  the  manner  in  which  it  is 
conducted."  In  Moss  v.  JSutler,  19  N.  J.  294,  the  court  were  asked 
to  restrain  the  carrying  on  of  the  business  of  burning  pottery-ware 
in  a  certain  building  in  the  city  of  New  Brunswick,  upon  the 
ground  that  the  prosecution  of  the  business  there  would  fill  the 
air  with  smoke  and  cinders,  and  produce  great  discomfort  to  those 
dwelling  in  the  vicinity.  The  court,  among  other  things,  said : 
"  The  business  is  a  lawful  one ;  there  can  be  no  pretense  that  it  is 
injurious  to  health,  and  it  is  a  question  of  great  practical  import- 
ance in  this  State,  where  manufacturers  flourish  and  are  on  the 
increase,  whether  such  business  can  be  permitted  in  the  neighbor- 
hood of  dwelling-houses,  where  the  smoke  and  cinders  render  the 
dwellings  uncomfortable  to  the  inhabitants.  It  is  not  necessary, 
to  constitute  a  nuisance,  that  the  matter  complained  of  should 
affect  the  health,  or  do  injury  to  material  property.     It  is 
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sufficient,  in  the  language  of  Sib  Knight  BftucE,  if  it  is  "  an 
inconvenience  interfering  materially  with  the  ordinary  comfort, 
physically,  of  human  existence."  The  cases  cited  helow  adopt 
the  rule  as  laid  down  by  Lord  Mansfield  in  Sex  v.  White.1 
It  may  be  stated,  generally,  that  neither  the  necessities  of  a  trade 
nor  its  usefulness  are  permitted  to  prevent  a  party  from  obtaining 
proper  redress  for  injuries  arising  therefrom,  if  the  business  ia 
really  a  nuisance,  either  at  law  or  in  equity.  But,  however  much 
the  courts  may  ignore  the  idea  in  language,  yet,  in  their  applica- 
tion of  the  rules  of  law  or  equity  to  this  class  of  wrongs,  the 
importance,  usefulness  and  necessities  of  a  lawful  business  are 
allowed  much  weight.  *  This  is  necessarily  so  when  the  nuisance 
is  not  clear  and  unmistakable.  The  courts  of  Pennsylvania  have 
gone  farther  in  this  direction  than  those  of  England,  or  any  other 
State  of  this  country.  They  have  felt  compelled  to  do  this  in 
order  to  protect  their  large  manufacturing  interests  from  destruc- 
tion. In  other  words,  the  necessities  of  a  leading  business  in  the 
State  have  bronght  the  courts  up  to  the  position  of  refusing  to 
interfere,  except  in  cases  where  the  nuisance  is  so  clear  and  un- 
mistakable, as  to  furnish  no  reasonable  excuse  to  a  court  for  with- 
holding its  remedial  aid.  Particularly  is  this  the  case  upon  the 
equity  side  of  their  courts.  The  cases  referred  to  will  be  cited 
hereafter,  as  well  as  those  of  other  States. 

Sbo.  7.  The  law  should  not  and  does  not  deal  with  trifles.1 
The  maxim  "de  rnmirrvis  non  curat  lex"  is  as  old  as  the  la.w 
itself.  Therefore,  the  law  will  not  declare  a  thing  a  nnisance 
because  it  is  unpleasant  to  the  eye,  because  all  the  rules  of  pro- 
priety and  good  taste  have  been  violated  in  its  construction,  nor 
because  the  property  of  another  is  rendered  less  valuable,  nor 
because  its  existence  is  a  constant  source  of  irritation  and  annoy- 
ance to  others.  No  fanciful  notions  are  recognized.  It  does  not 
pander  to  men's  tastes,  nor  consult  their  mere  convenience.    It 

1  Fish  o.  Dodge,  4  Denio  (N.  T.),311;  St.  275 ;  Davidson  v.  Isham,  1  Stockt. 

Crump  d.  Lambert,  3  Eq.  Cas.  409 ;  Peck  (N.  J.)  189 ;  Bamf ord  v.  Turnly,  3  B.  & 

o.  Elder,  3  Sandf.  (N.Y.  Sup.  Ct.)  126;  S.  81 ;  Walter  «.  Selfe,  4  Eng.  L.  &  Eq. 

Howard  v.  Lee,  id.  281 ;  Washburne  «.  20 ;  Simpson  v.  Savage,  1  C.  B.  (N.  S.) 

Wesson  Iron  Manufacturing  Co.,  13  347 ;  Bex  v.  Hill,  2G4P.  488,  and 

Allen  (Mass.),  94;  Barnes  «.  Hathorn,  numerous  other   cases    that  will  be 

54  Me.  154 ;  Bhodes  c.  Dunbar,  58  Penn.  hereafter  referred  to. 
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simply  guards  and  upholds  their  material  rights,  and  shields  them 
from  unwarrantable  invasion.  It  recognizes  no  distinction  in 
classes,  ranks  or  conditions  of  life,  but  measures  out  the  same 
even  and  exact  justice  to  all.  While  it  enforces  with  rigid  exact- 
ness the  principles  of  that  time-honored  maxim  of  the  law,  bor- 
rowed from  the  gospel  rule,  "  sic  utere  tuo  alienum  non  Icedas," 
yet  it  gives  it  a  reasonable  application,  and  applies  it  only  to  those 
instances  where  the  damage  resulting,  arises  from  a  use  of  prop- 
erty in  such  a  manner  as  violates  a  legal  right  of  another.1  In 
Picketed  v.  Collins,  23  Barb.  (N.  Y.  Sup.  Ct.)  458,  Strong,  J., 
says :  "  It  is  the  general  rule  that  the  owner  of  land  may  use  it  at 
his  own  pleasure.  The  rule  is,  however,  subject  to  this  qualifica- 
tion, that  he  is  not  allowed  so  to  use  it  as  to  infringe  the  rights  of 
others  The  maxim  of  law, '  so  use  your  own  that  you  injure  not 
another's  property,'  is  supported,  by  the  soundest  wisdom.  But 
the  injury  intended  is  a  legal  injury,  an  invasion  of  some  legal 
right." 

In  Mahan  v.  Brown,  13  "Wend.  (N.  T.)  261,  Savage,  Ch.  J., 
says :  "  The  defendant  has  not  so  used  his  own  property  as  to 
injure  another.  No  one,  legally  speaking,  is  injured  or  damnified 
unless  some  right  is  infringed." 

Seo.  8.  Blackstone  says,  in  vol.  3,  p.  213  of  his  Commentaries, 
that  "  a  nuisance  is  any  thing  that  worketh  hurt,  inconvenience  or 
damage,"  and  we  find  this  definition  frequently  referred  to  and 
adopted  by  writers  who  have  treated  upon  this  subject,  as  well  as 
by  courts,  but  it  must  be  evident  to  every  one  who  has  investigated 
the  subject,  that  the  definition  as  conveying  the  legal  import  of  the 
word,  is  not  only  erroneous,  but  that  it  is  absolutely  absurd,  and  is 
not  supported  by  a  single  authority,  either  in  Blackstone's  time 
or  since.  It  is  true  that  "  hurt,  inconvenience  and  damage  "  are 
essential  elements  of  a  nuisance ;  that  they  are  among  the  results 
that  arise  therefrom,  but  it  is  not  true  that  every  thing  that  pro- 
duces those  results  is  a  nuisance.  Nor  is  it  ever  true  that  the 
thing  producing  those  results  is  a  nuisance,  unless  it  is  done  or 
exists  in  violation  of  a  right.     For  illustration,  A  and  B  are  the 

1  In  Citizens'  Gas-light  Co.  v.  Cleave-    no  remedy  at  law,  and,  consequently, 
land,  20  N.  J.  209,  the   court   says :    none  in  equity. 
"  Where  the  injury  is  trifling  there  is 
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owners  of  adjoining  lands,  and  A  "builds  a  house  upon  the  extreme 
border  of  his  land,  next  to  that  of  B's.  B,  shortly  afterward, 
excavates  upon  his  own  land,  near  to  A's,  and  A's  house,  being 
deprived  of  the  support  of  B's  soil,  falls  into  the  pit  which  B  has 
dug.  Now  A  has  sustained  great  hurt  from  B's  act  in  digging 
the  pit  upon  his  land,  in  the  destruction  of  his  house;  he  has  sus- 
tained great  inconvenience  in  being  deprived  of  its  use,  and  in 
being  compelled  to  take  it  out  of  B's  pit  in  pieces ;  he  certainly 
has  sustained  great  damage  in  the  loss  of  all  that  he  has  expended 
for  labor  in  the  construction  of  his  house,  and  much  that  was  ex- 
pended for  materials.  Here  we  have  the  three  elements,  "  hurt, 
inconvenience  and  damage  "  concurring,  and  yet  even  in  Black- 
stone's  time,  and  long  before,  it  was  held,  that  unless  A  had 
acquired  a  prescriptive  right  to  the  lateral  support  of  B's  land  for 
his  house,  or  had  the  right  by  grant,  express  or  implied,  B's  act 
did  not  create  a  nuisance,  and  that  A  was  remediless.  Wilde  v. 
Minsterly,  2  Kolle's  Abr.,  tit.  PL  1,  564;  Slingsly  v.  Barnard, 
1  Bolle,  430.  It  is  also  laid  down  in  Rolle,  107,  1.  20,  that  an 
action  on  the  case  does  not  lie  upon  a  thing  done  to  the  incon- 
venience of  another :  as  if  a  man  erects  a  mill  near  to  the  mill  of 
another,  whereby  the  other  loses  a  part  of  his  profit,  unless  the 
first  mill  had  acquired  an  exclusive  right  by  lapse  of  time.  It  is 
also  laid  down  by  "Weat,  J.,  in  Aldred's  Case,  9  Coke,  58,  that  a 
house  built  so  as  to  hide  the  prospect  of  another  is  not  a  nui- 
sance. 

So  in  Comyn's  Dig.,  vol.  1,  p.  429,  it  is  said  that  a  "  reasonable 
use  of  a  right  is  not  a  nuisance,  though  it  be  to  the  annoyance  of 
another :  as  if  a  butcher  or  brewer  use  his  trade  in  a  convenient 
place,  though  it  be  to  the  annoyance  of  his  neighbor. 

So  in  Smart  v.  SUsted,  per  St.  John,  at  Suffolk  Assizes  in 
1657,  it  was  held,  that  if  a  man  use  water  in  his  own  land  out  of 
a  water-course  running  through  his  land  to  the  pond  of  B, 
whereby  B's  pond  is  not  so  full,  he  was  not  liable  for  a  nuisance 
if  he  did  not  divert  the  water-course. 

So  in  1  Rolle,  558, 1.  46,  it  is  said  that,  in  London,  a  house 
erected  upon  an  ancient  foundation,  which  obstructs  the  ancient 
lights  of  the  adjoining  house,  is  not  a  nuisance.  And  thus  J 
might  go  on  multiplying  authorities  existing  in  Blackstone's  time, 
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to  show  that  hurt,  inconvenience  and  damage  must  result  from 
the  violation  of  some  right,  or  no  nuisance  exists. 

Seo.  9.  It  may  be  said,  then,  that  a  nuisance  is  an  obstruction 
of  or  injury  to  a  right,  working  essential  inconvenience,  annoy- 
ance, discomfort,  injury  or  damage,  and  that  unless  an  act  or  thing 
is  in  violation  of  a  right,  however  much  inconvenience,  annoy- 
ance, discomfort,  injury  or  damage  may  result  therefrom,  the  act 
or  thing  is  not  a  nuisance,  and  the  party  injured  thereby  is  reme- 
diless. It  must  be  borne  in  mind  that,  in  order  to  constitute  a 
nuisance,  there  must  not  only  be  a  violation  of  a  right,  but  that 
an  essential  inconvenience,  annoyance,  discomfort  or  injury  must 
result  therefrom.  In  Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  20,  J.  F. 
Knight  Bbuce,  V.  C,  expresses  the  rule  thus :  "  Ought  this  in- 
convenience to  be  considered  in  fact  as  more  than  fanciful,  or  as 
one  of  mere  delicacy  and  fastidiousness  ?  As  an  inconvenience, 
materially  interfering  with  the  ordinary  physical  comfort  of  human 
existence,  not  merely  according  to  elegant  or  dainty  modes  and 
habits  of  living,  but  according  to  plain,  sober  and  simple  notions 
among  the  English  people."  The  rule,  as  adopted  in  this  case, 
has  been  cited  with  approbation  by  nearly  all  the  courts  of  this 
country.  But  a  little  reflection  will  show  that,  really,  the  rule  is 
extremely  indefinite,  when  taken  literally  and  as  a  whole,  that 
the  inconvenience  should  be  such  as  materially  to  interfere  with 
the  ordinary  physical  comfort  of  those  affected  thereby,  and  that 
mere  delicacy  and  fastidiousness  should  not  be  allowed  to  furnish 
the  standard  by  which  the  injury  is  to  be  measured,  is  of  itself  a 
rule  that  will  usually  be  sufficient  in  any  case ;  but  when  he  adds 
that  the  degree  of  physical  discomfort  should  be  such  as  is  sug- 
gested by  plain,  sober  and  simple  notions  among  the  English 
people,  the  rule  loses  its  uniformity  of  application,  and  becomes 
subject  to  many  fluctuations.  As  a  measure  of  the  degree  of 
discomfort  requisite  to  be  produced  in  a  given  case,  it  would  be 
dependent  upon  the  peculiar  notions  of  the  people  in  the  locality 
where"  the  nuisance  existed.  But  it  was  undoubtedly  intended 
by  the  learned  Chancellor  to  convey,  by  this  language,  the  idea 
that  the  test  of  nuisance  from  such  causes  must  be  controlled  by 
the  circumstances  of  each  case,  and  the  habits,  notions  and  ordin- 
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ary  tastes  and  requirements  of  the  people  in  the  locality  affected 
thereby,  taking  the  simple  and  ordinary  notions  of  ordinary 
classes  as  the  test,  rather  than  intending  it  as  a  fixed  rule,  that 
could  be  uniformly  applied.  In  Boss  v.  Butler,  above  referred 
to,  Chancellor  Zabeiskie,  in  referring  to  this  rule,  says:  "The 
word  '  uncomfortable '  is  not  precise,  nor  does  the  phrase  of  Vice- 
Chancellor  Beuce,  "according  to  plain  and  sober  and  simple 
notions  among  the  English  people,"  add  much  to  making  it 
definite :  "  In  fact,  no  precise  definition  can  be  given,  and  each 
case  has  to  be  judged  of  by  itself."  The  locality,  the  condition 
of  property,  and  the  habits  and  tastes  of  those  residing  there, 
divested  of  any  fanciful  notions,  or  such  as  are  dictated  by 
"  dainty  modes  and  habits  of  living,"  is  the  test  to  apply  in  a 
given  case.  In  the  very  nature  of  things,  there  can  be  no  definite 
or  fixed  standard  to  control  every  case  in  any  locality.  The 
question  is  one  of  reasonableness  or  unreasonableness  in  the  use 
of  property,  and  this  is  largely  dependent  upon  the  locality  and 
its  surroundings. 

Seo.  10.  In  Tipping  v.  St.  Helen  SmeWbng  Co.,  4B.&S.  608, 
at  the  Assizes,  Justice  Milloe  instructed  the  jury,  that  "  every 
man  is  bound  to  use  his  property  in  such  a  manner  as  not  to 
injure  the  rights  of  his  neighbor.  Bat  the  law  does  not  regard 
trifling  inconvenience.  Every  thing  must  be  looked  at  reasona- 
bly, and,  therefore,  where  the  injury  complained  of  as  a  nuisance 
consists  of  noxious  vapors  arising  in  the  lands  of  another,  in  order 
to  be  actionable,  it  must  be  such  as  sensibly  to  diminish  the  value 
of  the  property,  and  the  comfort  and  enjoyment  of  it."  The 
case  was  afterward  heard  in  Exchequer  and  also  in  the  House  of 
Lords,  and  the  ruling  of  Justice  Milloe  was  unanimously  sus- 
tained. 116  Eng.  Com.  Law,  608.  In  Barnes  v.  Eathorn,  Am. 
Law  Beg.,  vol.  7,  p.  82 ;  54  Me.  124,  Hrorr,  J.,  in  delivering  the 
opinion  of  the  court,  says :  "  What  is  a  nuisance  ?  In  considering 
this  question,  when  the  complaint  is  based  upon  the  use  by 
another  of  his  own  property,  we  are  first  met  by  the  general  doc- 
trine of  the  right  of  every  man  to  regulate,  improve  and  control 
his  own  property ;  to  make  such  erections  as  his  own  judgment, 
taste  or  interest  may  suggest ;  to  be  master  of  his  own  without 
3 
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dictation  or  interference  by  his  neighbor.  On  the  other  hand, 
we  meet  that  equally  well-established,  and  exceedingly  compre- 
hensive, rule  of  the  common  law,  "  sic  utere  1mo  ut  alienum  non 
loedas"  which  is  the  legal  application  of  the  gospel  rule  of  doing 
unto  others  as  we  would  that  they  should  do  unto  us. 

The  difficulty  is  in  drawing  the  line  in  particular  cases,  so 
as  to  recognize  and  enforce  boih  rules  within  reasonable  limita- 
tions. It  is  quite  clear  that  the  law  does  not  recognize  a  legal 
right  in  any  one  to  compel  his  neighbor  to  follow  his  tastes, 
wishes  or  preferences,  or  to  consult  his  mere  convenience.  He 
cannot  dictate  the  style  of  architecture,  or,  generally,  the  location 
of  the  buildings ;  or  maintain  that  an  unsightly,  ill-proportioned 
edifice  is  a  nuisance,  because  it  offends  the  eye  or  his  cultivated 
tastes.  Nor  can  he  interfere,  because  he  has  idle  and  unfounded 
fears  of  ill  effects  from  the  use  of  the  adjoining  lot.  There  may 
be  many  acts  which  to  the  eye  of  others  appear  unneighborly,  and 
even  unkind,  and  entirely  unnecessary  to  the  full  enjoyment  of 
the  property,  vexatious  and  irritating,  and  the  source  of  constant 
mental  annoyance,  and  yet  they  may  be  but  the  legal  exercise  of 
dominion,  and,  therefore,  cannot  be  deemed  nuisances. 

The  diminution  of  the  market  value  of  adjacent  buildings  by 
such  use  will  not  of  itself  make  it  a  nuisance ;  but  there  is  a  limit 
to  such  right.  No  man  is  at  liberty  to  use  his  own  without  any 
reference  to  the  health,  comfort  or  reasonable  enjoyment  of  like 
public  or  private  rights  by  others.  Every  man  gives  up  something 
of  this  absolute  right  of  dominion  and  use  of  his  own,  to  be  regu- 
lated or  restrained  by  law,  so  that  others  may  not  be  hurt  or  hin- 
dered unreasonably  in  the  use  or  enjoyment  of  their  property. 
This  is  the  fundamental  principle  of  all  regulated  civil  communi- 
ties, and  without  it  society  could  hardly  exist,  except  by  the  law 
of  the  strongest.  This  illegal,  unreasonable  and  unjustifiable  use 
to  the  injury  of  another,  or  of  the  public,  the  law  denominates  a 
nuisance."  The  rule  is  well  expressed  in  this  opinion,  and  is  a 
clear  and  correct  statement  of  the  principles  which  control  thi3 
class  of  wrongs. 

In  Boss  v.  Butler,  4  C  E.  Green  (N.  J.),  294,  it  was  heid,  that 
"  matters  that  are  merely  an  annoyance,  by  being  merely  disagree- 
able or  unsightly,  as  a  well-kept  butcher's  shop,  or  a  green  grocery 
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near  a  costly  dwelling-house,  or  any  other  business  that  attracts 
crowds  of  orderly  persons,  or  numbers  of  carts  and  carriages,  are 
not  nuisances,  even  should  they  affect  seriously  the  value  of  the 
property  by  driving  away  tenants,  and  prevent  its  being  let  to 
any  one  who  pays  high  rent." 

Seo.  11.  Nuisances  arise  from  a  violation  of  tho  common  law, 
and  not  from  the  violation  of  public  statutes.  Where  a  statute 
creates  rights,  and  imposes  certain  penalties  for  their  violation, 
the  violation  of  the  right  so  created  is  not  a  nuisance,  and  redress 
can  only  be  had  in  the,  manner  provided  by  statute.1  Thus  in 
Bidbrooke  v.  Qoodere,  3  Burr.  1770,  by  statute  of  1  Eliz.,  ch.  17, 
the  taking  of  fish  in  the  river  Thames,  except  with  certain  nets 
and  trammels  named,  was  prohibited,  and  a  penalty  therefor  was 
provided.  The  defendants,  who  were  water  bailiffs,  found  the 
plaintiff's  bucks  set  in  the  river  contrary  to  the  statute,  and  de- 
stroyed them.  The  plaintiff  brought  this  suit  to  recover  the 
damage  for  the  injury  to  his  nets.  The  defendants  justified,  on 
the  ground,  first,  that  they  were  water  bailiffs,  and  had  jurisdic- 
tion over  the  part  of  the  river  in  which  the  plaintiffs'  nets  were 
set,  and  second,  upon  the  ground  that  the  nets  were  set  there 
contrary  to  the  statute.  Lord  Mansfield  said :  "An  offense  was 
created  by  an  act  of  parliament.  If  you  take  advantage  of  this 
act,  you  must  follow  the  remedy  prescribed  by  it.  This  was  the 
defendant's  own  fishery,  and  he  might  have  done  what  he  would 
with  it  before  the  act."  "Wtlmot,  J.,  said:  "This  is  not  to  be 
considered  as  a  nuisance,  either  public  or  private.  The  violation 
of  a  public  law  is  not  within  the  idea  of  a  nuisance."  Mr.  Justice 
Gates  said :  "  The  defendants  are  not  to  be  their  own  judges ; 
they  should  have  followed  the  method  prescribed  by  the  act." 

Seo.  12.  But  when  a  certain  act  or  thing  is  a  nuisance  at  com- 
mon law,  and  the  statute  law  also  provides  a  remedy  or  imposes 
a  penalty  for  the  act,  unless  the  statute,  in  express  terms,  takes 
away  the  common-law  remedy,  the  party  injured  may  pursue 

1  Dudley  t.  Mayhew,  3  N.  T.  15 ;  32  Me.  553 ;  Andover  Turnpike  Co.  v 

Behan  v.  The  People,  17  id.  517 ;  Smith  Gould,  6  Mass.  43 ;  Franklin  Glass  Co 

e.  Lockwood,  13  Barb.  217 ;  Renwick  v.  v.  White,  14  id.  286. 
Morris,  7  Hill,  62 ;  Bassett  v.  Carleton, 
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either  at  his  election.  Thus  m  Rervwick  v.  Morris,  7  Hill,  575, 
which  was  an  action  to  recover  damages  for  the  destruction  of  the 
plaintiffs'  dam  by  the  defendants,  it  appeared  that  the  plaintiffs 
were  authorized  by  the  legislature  to  construct  a  dam  across  a 
navigable  river,  and  that  they  constructed  their  dam  under  this 
act  in  such  a  way  as  to  obstruct  navigation,  and  the  defendants 
abated  the  obstruction  of  their  own  motion.  Walwoeth,  Chan- 
cellor, in  delivering  the  opinion  of  the  court,  said :  "  Where  a 
new  offense  is  created  by  statute,  and  a  penalty  is  given  for  its 
violation,  the  penalty  or  remedy  is  confined  to  that  given  by  stat- 
ute ;  but  giving  a  superadded  penalty  for  the  erection  or  con- 
tinuance of  a  nuisance  does  not  take  away  the  common-law  right 
of  the  public  to  have  it  indicted  and  removed  as  such.  Nor  does 
it  prevent  its  being  abated  in  the  usual  way  by  individuals,  at  the 
peril  of  showing  that  it  was  a  nuisance,  and  that  they  did  no 
unnecessary  damage  in  removing  it." 

But  when  the  statute  creates  a  right,  and  provides  no  remedy 
for  its  violation,  the  violation  of  the  right  thus  created  will  be 
regarded  as  a  nuisance,  and  the  party  injured  may  have  a  remedy 
therefor  as  for  a  nuisance,  either  by  action  or  otherwise. 

Sec.  13.  Nuisances  arise,  as  has  been  before  stated,  from  a 
misuse  of  property,  real  or  personal,  or  from  a  person's  own 
improper  conduct.  But  the  idea  of  a  nuisance,  generally,  is  asso- 
ciated with,  and  more  commonly  arises  from,  the  wrongful  use  of 
real  property.  It  is  only  in  special  and  infrequent  instances  that 
it  arises  otherwise,  which  will  be  referred  to  and  fully  explained 
infra.  They  are  always  injuries  that  result  as  a  consequence  of 
an  act  done  outside  of  the  property  injured,  and  are  the  indirect 
and  remote  effects  of  an  act,  rather  than  a  direct  and  immediate 
consequence.  It  is  a  species  of  invasion  of  another's  property  by 
agencies  operating  entirely  outside  of  the  property  itself,  and  im- 
perceptible and  invisible,  except  in  the  results  produced,  which 
are  often  even  themselves  not  visible,  and  whose  presence  at  times 
is  only  appreciable  by  one  of  the  senses,  and  that,  generally,  not 
by  the  sense  of  seeing. 

A  trespass  is  a  direct  and  forcible  invasion  of  one's  property, 
producing  a  direct  and  immediate  result,  and  consisting  usually 
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of  a  single  act ;  but  injuries  of  this  class  are  indirect,  and  a  con- 
sequence of  a  wrongful  act,  and  continuous,  and  the  fact  of  their 
continuousness  is  one  of  the  main  reasons  that  make  them  a  nui- 
sance. The  rules  of  law,  as  applied  to  these  wrongs,  had  their 
origin  from,  and  are  predicated  upon,  the  maxim  "  sic  utere  tuo 
alienum  non  Icedas"  and  the  inconsistencies  that  sometimes  have 
appeared  in  the  judgments  of  courts  when  dealing  with  this 
branch  of  the  law,  have  merely  arisen  from  a  difference  in  the 
construction  of  the  true  force  and  meaning  of  the  rule.  From  a 
failure  at  all  times  to  keep  in  view  this  fact,  that  there  can  be  no 
legal  injury  except  from  the  violation  of  a  legal  right.  Lord 
Holt,  in  Ashby  v.  White,  2  Ld.  Raym.  938,  gave  expression  to 
the  true  construction  of  this  rule  of  the  law  when  he  said,  "  A 
damage  is  not  merely  pecuniary,  but  an  injury  imports  a  damage, 
when  a  man  is  thereby  hindered  of  his  rights."  But  when  no 
right  has  been  violated,  it  cannot,  by  any  process  of  reasoning,  be 
established  that  there  is  a  legal  injury  or  damage.  The  instances 
of  "  damnum  absque  injuria" '  are  very  numerous,  and  are  always 
injuries  that  result  from  a  lawful  act,  for  the  law  never  recognizes 
an  injury  resulting  from  a  lawful  act  as  importing  damages. 

The  maxim  "  ubijus,  ibi  remedium  "  is  as  old  as  "  sic  utere,"  etc., 
and  is  the  necessary  adjunct  of  it,  and  yet  no  one  ever  supposed 
for  a  moment  that  it  authorized  a  remedy,  except  to  enforce  a 
legal  right.  In  giving  force  and  effect  to  the  maxim  "  sic  utere," 
etc.,  the  courts  are  always  met  by  the  right  of  parties  to  use  their 
own  property  in  every  reasonable  way,  and  neither  justice  nor 
public  policy  would  tolerate  the  idea  that  a  person  should  be  made 
liable  for  damages  resulting  from  a  reasonable  use  of  property. 
Therefore,  in  determining  whether  or  not  an  injury  has  been 
done  amounting  to  a  nuisance,  it  is  necessary  to  balance  the  rights 
of  the  parties  in  view  of  all  the  circumstances,  and  say  whether 
or  not  the  use  of  the  property  in  the  manner  complained  of  is 
reasonable,  and  in  accordance  with  the  relative  rights  of  the 
parties. 

1  WUde  v.  Minsterly,  2  Rolls,  tit.  1,  PI.  169 ;  Radcliffe's  Executors  v.  Brooklyn, 

1  564  •  Wyatt  D.Harrison,  3  B.  &  A.871 ;  4  N.  Y.  169 ;  Pryce  v.  Belcher,  4  C.  B. 

Panton  a.  Holland,  17  Johns.  (N.T.)  92;  866;  GKbbs  v.  Pisse,  9  M.  &  W.  351; 

Thurston  v.  Hancock,  12  Mass.  230 ;  La  Davies  v.  Jenkins,  11  id.  145 ;  Eoret  o. 

Bala  v.  Holbrook,  4  Paige's  Ch.  (N.  T.)  Lewis,  17  L.  J.  99. 
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Sec.  14  Nuisances  are  either  public,  private  or  mixed.  Public 
nuisances,  strictly,  are  such  as  result  from  the  violation  of  public 
rights,  and  producing  no  special  injury  to  one  more  than  another 
of  the  people,  may  be  said  to  have  a  common  effect,  and  to  pro- 
duce a  common  damage.  Of  this  class  are  those  intangible  in- 
juries that  result  from  the  immoral,  indecent  and  unlawful  acts 
of  parties  that  become  nuisances  by  reason  of  their  deleterious 
influences  upon  the  morals  or  well-being  of  society.  Nuisances 
that  arise  from  the  acts  of  men,  that  for  the  time  being  make 
the  property  devoted  to  their  purposes  a  nuisance,  but  which 
ceases  to  be  so  when  the  use  is  stopped :  Such  as  disorderly  houses,  - 
gaming-houses  and  cock-pits,  that  are  "  malum  m  se "  and  com- 
mon nuisances  purely,  and  only  punishable  by  indictment.  Of 
this  class,  also,  are  most  purprestures,  which  are  a  class  of  public 
nuisances  that  result  from  the  appropriation  by  one  person  to  him- 
self and  to  his  own  use  of  public  property  that  should  be  common 
to  all." 

Sec.  15.  Private  nuisances  are  injuries  that  result  from  the 
violation  of  private  rights,  and  produce  damages  to  but  one  or  a 
few  persons,  so  that  it  cannot  be  said  to  be  public :  As  belonging 
to  this  class  is  the  building  of  a  house  with  the  eaves  projecting 
over  the  lands  of  another ; s  or  the  erection  of  a  building  so  as  to 
hide  the  ancient  lights  of  several  persons  ;*  or  a  tinsmith's  shop, 
the  noise  from  which  annoys  the  occupants  of  but  three  or  four 
tenements.1 

Seo.  16.  Mixed  nuisances  are  those  nuisances  that  are  both 
public  and  private  in  their  effects:  Public,  in  that  they  produce 
injury  to  many  persons  or  all  the  public ;  and  private,  because  at 
the  same  time  they  produce  a  special  and  particular  injury  to  pri- 
vate rights,  which  subjects  the  wrong-doer  to  indictment  by  the 
public,  and  to  damages  at  the  suit  of  persons  injured.  Of  this 
class  are  obstructions  placed  in  a  highway,  which  produce  a  spe- 

s  Ely  v.  Supervisors,  etc.,  36  N.  T.  297;  see  Waterman's  Eden  on  Injunctions, 

Brown  v.  Perkins,  12  Gray  (Mass.),  89;  vol.  2,  p.  259 ;  2  Coke's  Inst.  38 ;  Har 

GreyD.  Ayres,  7  Dana  (Ky.j,  375 ;  Moody  grave's  L.  T.  84. 
».  Supervisors,  etc.,  46  Barb.  (N.  Y.S.C.)        8  Pendrudock's  Case,  5  Coke,  100. 
659 ;  Hopkins  v.  Crombie,  4  N.  H.  520 ;        *  Wheaton's  Selwyn,  vol.  2,  p.  350 

Graves  v.  Shattuck,  35  id.  257 ;  State  Soltau  v.  De  Held,  2  Sim.  N.  S.  143. 
».  Paul,  5  R.  1. 185.    As  to  purprestures,        6  Rex  v.  Lloyd,  4  Esp.  200. 
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cial  injury  to  one  person,  by  injuring  his  horse,  carriage  or  him- 
self, while  others  of  the  public  are  only  hindered,  inconvenienced 
or  delayed.1  Also  establishments  which,  by  reason  of  the  nature 
of  the  business  carried  on,  produce  such  noxious  smells  and  vapors 
as  to  annoy  the  whole  community,  and  at  the  same  time  are  a 
special  injury  to  those  residing  or  doing  business  in  their  imme- 
diate vicinity,  by  rendering  their  houses  untenantable,  or  their 
enjoyment  so  uncomfortable  that  they  sustain  a  special  and  par- 
ticular damage  apart  from  and  beyond  the  rest  of  the  public." 
These  various  classes  will  be  treated  fully  in  other  chapters. 

1  Kose  v.  Mills,  4  M.  &  S.  101 ;  Barr  8  Bamford  v.  Turnley,  3  B.  &  S.  66 ; 
o.  Stevens,  1  Bibb.  (Ky.)  293 ;  Hughes  Tipping  v.  St.  Helen  Smelting  Co.,  4 
v.  Heiser,  1  Binn.  (Penn.)  463.  id.  608 ;  Wesson  «.  Washburne  Iron 

Works,  13  AUen  (Mass.),  95. 


CHAPTER  SECOND. 
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Sec.  17.  Nuisances  defined.    Hawkins,  vol.  1,  p.  360. 

18.  Uses  of  property  that  create  public  nuisance. 

19.  Prescription  for  public  nuisance  not  gained  by  time  or  usefulness  of 

business ;  violation  of  individual  rights  not  a  public  nuisance. 

20.  Public  character  and  effects  of  public  nuisance  must  be  established. 

21.  Distinctions  of  the  law  in  determining  public  nuisances  in  particular 

localities ;  rule  adopted  by  the  courts. 

22.  What  constitutes  a  nuisance,  question  for  the  court ;  proof  of  facta 

sufficient,  question  for  the  jury. 

23.  Injuries  affecting  public  morals;  nuisances  per  se. 
24  Wrongs  malum,  in  se. 

25.  House  wherein  offenses  punishable  by  fine  are  committed;  public 

nuisance;  house  in  filthy  condition;  fast  driving  through  public 
streets ;  publication  of  obscene  literature. 

26.  Screening  coal  in  public  place ;  public  exhibition  of  stud-horse,  public 

nuisance. 

27.  Whether  an  act  comes  within  the  idea  of  a  nuisance,  care  not  an 

element. 

28.  Question  one  of  results. 

29.  House  of  ill-fame,  public  nuisance ;  reputation  not  sufficient  proof. 

30.  Owner  indictable ;  evidence  of  his  knowledge  of  its  use  being  estab- 

lished. 
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Sec.  81.  Landlord  jointly  liable  with  tenant,  civilly  and  criminally. 

32.  Nuisances  affecting  public  morals  abatable  only  by  the  courts. 

33.  Necessary  abatement  of  nuisance  not  permitted. 

34.  Married  woman  liable  as  femme  sole,  though  acting  under  her  hus- 

band's orders. 

35.  Husband  and  wife  jointly  liable. 

36.  Persons  chargeable  with  keeping  bawdy  houses. 

37.  Disorderly  houses,  other  than  bawdy  houses,  common  nuisances. 

38.  What  create  disorderly  houses. 

39.  Noise  and  violence  not  necessary  elements  to. 

40.  Owner  not  liable  without  proof  of  approbation  and  consent. 

41.  House  of  assignation,  public  nuisance. 

43.  Tippling  house,  where  disorderly  people  congregate,  common  nui- 
sance. 

43.  Doctrine  of  Tanner  v.  Trustees  commented  on  and  doubted;  Jacob 

Hall's  Case. 

44.  Jacob  Hall's  Case,  continued. 

45.  Jacob  Hall's  Case,  as  reported  in  Modern  Reports. 

46.  Jacob  Hall's  Case,  as  reported  in  Ventris. 

47.  Bowling  alley,  properly  conducted,  not  a  nuisance. 

48.  Billiard  rooms  not  nuisances. 

49.  Gaming  houses,  common  nuisances ;  legal  meaning  of  the  term. 

50.  Husband  and  wife  may  be  jointly  indicted  for  keeping  gaming  house. 

51.  Innkeeper  indictable,  if  his  house  is  disorderly. 

52.  Any  business  or  act  calling  together  disorderly  crowds  in  public  places, 

a  nuisance. 

53.  Person  setting  up  a  lottery,  punishable  for  common  nuisance. 

54.  Fire-works,  and  their  manufacture  in  public  place,  common  nuisances. 

55.  Monopolies  and  schemes  for  deceiving  the  public,  nuisances. 

56.  Theaters  used  for  low  and  vicious  plays,  nuisances. 

57.  Common  scold,  common  nuisance  ;  offense  confined  to  women. 

58.  Anger  not  an  element  of-  offense ;  practice  must  be  habitual. 

59.  Eavesdroppers,  common  nuisances,  punishable  by  fine. 

60.  Law  regarding  eavesdroppers  salutary  and  just. 

61.  Indecent  exposure  of  one's  person  in  public  place,  a  public  nuisance. 

62.  Distinction  between  statutory  and  common-law  offense. 

63.  Decision  in  North  Carolina. 

64.  Cases  cited,  showing  extent  of  offense  committed  sufficient  for  indict- 

ment. 

65.  Doctrine  of  Rex  i>.  Gallard  considered. 

66.  Intent,  question  for  the  jury. 

67.  Act  not  committed  in  public  place,  evil  intent  must  be  shown ;  in  what 

the  offense  consists;  accidental  exposure  excusable;  cases  cited, 
showing  when  and  where  indecent  exposure  becomes  a  public  nui- 
sance. 

68.  Offenses  regulated  by  legislation. 

69.  Selling  of  obscene  pictures,  books,  etc.,  common  nuisance. 
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Sec.  70.  Contagious  diseases :  exposure  of  persons  affected  with. 

71.  Selling  diseased  meat,  adulterated  of  persons  affected  with. 

73.  Public  exhibitions  that  corrupt  morals,  disturb  the  peace,  etc. 

73.  Keeping  of  combustible  or  explosive  materials  in  public  place ;  negli- 
gent keeping  not  regarded  an  element. 

74  Circulation  of  false  reports,  calculated  to  create  false  alarms,  a  public 
nuisance. 

75.  General  principles  by  which  to  determine  public  nuisances  arising 

from  uses  of  property. 

76.  Noxious  trades  of  a  generally  offensive  character ;  persons  liable  for. 

77.  Liabilities  of  landlord  and  tenant,  master  and  servant. 

78.  Municipal  corporations  indictable  same  as  individuals. 

79.  Use  of  property :  within  the  legal  idea  of  a  nuisance  ? 

80.  Length  of  time,  or  convenience  of  place,  no  defense. 

Seo.  17.  Hawkins  says,  in  vol.  1,  p.  360,  of  his  Pleas  of  the 
Crown :  "  Offenses  less  than  capital,  more  immediately  against 
the  subject  and  not  amounting  to  a  disturbance  of  the  peace, 
which  may  be  committed  by  private  persons  without  any  imme- 
diate relation  to  an  office,  and  which  are  of  an  inferior  nature  to 
other  offenses,  being  neither  infamous  nor  grossly  scandalous,  seem 
to  be  reducible  to  the  following  heads :  First,  such  as  more  imme- 
diately affect  the  public ;  secondly,  such  as  more  particularly  affect 
the  interests  of  particular  persons.  Common  nuisances  may  be  de- 
fined to  be  doing  something  to  the  annoyance  of  all  the  king's  sub- 
jects, or  by  neglecting  to  do  that  which  the  common  good  requires. 
But  annoyances  to  the  interest  of  particular  persons  are  not  pun- 
ishable by  indictment  as  common  nuisances  are,  but  are  left  to  be 
redressed  by  the  private  action  of  the  party  aggrieved  by  them."  * 

1  Bacon's  Abr.,  vol.  7,  p.  223 ;  Burn's  that  which  the  public  good  requires. 

Justice,  vol.  3,  p.  418.   "A  public  nui-  Russell  on  Crimes,  vol.  1,  p.  294 ;  4  Bl. 

sance  is  such  an  inconvenient  or  trou-  Com.  166.    Whatever  is  inj  urious  to  a 

blesome  offense  as  annoys  the  whole  large  class  of  the  community ,  or  annoys 

community  in  general,  and  not  some  that  portion  of  the  public  that  necessa- 

particular  person."    4  Bl.  Com.   167.  rily  comes  in  contact  with  it,  is  a  pub- 

Whether  a  nuisance  is  public  or  not  lie  nuisance  at  common  law.     Lansing 

depends  upon  the  number  of  persons  v.  Smith,  8  Cow.  146.    Any  thing  of- 

annoyed  by  it,  and  is  a  question  for  the  fensive  to  the  sight,  smell  or  hearing, 

jury.     Rex  v.  White,  1  Burr.  337 ;  Ros-  erected  or  carried  on  in  a  public  place, 

coe's  Crim.  Ev.  788 ;  Jacob's  Law  Die,  where  the  people  dwell  or  pass,  or 

tit.  Nui. ;  Lilly's  Register,  vol.  2,  A  307.  have  a  right  to  pass,  to  their  annoy- 

An  injury  to  several  commoners  only  ance,  is  a  public  nuisance  at  common 

is  a  private  nuisance.    9  Coke,  113  a.  law.     Hackney  v.  State,  8  Ind.  494. 

A  public  nuisance  may  be  considered  In  Attorney-General  v.  Sheffield  Gas 

as  an  offense  against  the  economical  Co.,  3  De  Gex,  M.  &  G.  304,  it  was  held, 

regimen  of  the  State,  either  by  doing  that  the  digging  of  trenches  in  the 

a  thing  to  the  annoyance  of  all  the  public  street  for  the  laying  of  gas-pipes 

king's  subjects,  or  neglecting  to  do  created  a  public  nuisance,  even  though 
4 
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Thus  it  will  be  seen  that  a  public  nuisance  is  a  violation  of  a 
public  right,  either  by  a  direct  encroachment  upon  public  rights 
or  property,  or  by  doing  some  act  which  tends  to  a  common 
injury,  or  by  omitting  to  do  some  act  which  the  common  good 
requires,  and  which  it  is  the  duty  of  a  person  to  do,  and  the  omis- 
sion to  do  which  results  injuriously  to  the  public.1  Every  person 
owes  certain  duties  to  the  public,  and  the  failure  to  discharge 
them,  whereby  the  public  is  injured,  is  regarded  at  common  law 
as  a  quasi  crime.  Among  these  duties  is  that  of  so  using  his 
own  property  as  not  to  injure  the  public,  being  only  an  enlarged 
application  of  the  maxim  "  sic  utere  tuo  alienum  non  Icedas,"  and 
only  differing  in  its  violation  in  this  respect  in  the  fact  that  it  is 
treated  as  a  public  offense,  and  is  punishable  by  fine  or  imprison- 
ment, according  to  the  circumstances  and  nature  of  the  offense, 
besides  rendering  the  property  producing  the  injury  to  the  extent 
necessary  to  prevent  the  injurious  consequences,  liable  to  removal 
either  by  judgment  of  the  courts  or  at  the  mere  motion  of  any 
individual  suffering  special  damages  therefrom." 

though  many  choose  to  go  there.  Ellis 
v.  State,  7  Blaokf .  (Ind.)  534 ;  Beatty  v. 
Gilmore,  4  Harr.  (Penn.)  463 ;  Bex  v. 
Pierce,  2  Shawer,  327 ;  Ray  i>.  Lynes, 
10  Ala.  63;  Rex  n.  Cross,  2  C.  &  P.  483 ; 
Rex  ».  Watts,  M.  &  M.  281 ;  Rex  v.  Car- 
lisle, C.  &  P.  636 ;  Regina  v.  Wing,  3 
Salk.  460 ;  Rex  *>.  Neville,  Peake,  91. 

1  4  Bl.  Com.  166;  2  Rolle's  Abr.  83; 
Lansing  v.  Smith,  8  Cow.  146 ;  1  Russel 
on  Crimes,  295.  See  chapter  on  Pur- 
prestures,  infra. 

2  Rex  v.  Rosewell,2  Salk.  459 ;  James 
v.  Hay  ward,  Jones  222,  223 ;  Penrud- 
dock's  Case,  5  Coke,  100 ;  Baten's  Case, 
9  id.  53 ;  Mayor  of  New  York  v.  Board 
of  Health,  31  How.  Pr.  385.  A  public 
nuisance  can  only  be  abated  by  the 
party  injured.  Griffith  v.  McCullum, 
46  Barb.  561.  In  Dimes  v.  Petley,  15 
Q.  B.  276,  it  was  held,  that  an  individ 
ual  cannot  justify  damaging  the  prop- 
erty of  another,  on  the  ground  that  it 
is  a  nuisance  to  a  public  right,  unless 
it  does  him  a  special  injury.  Brown  v. 
Perkins,  12  Gray  (Mass.),  89;  Harrower 
».  Ritson,  37  Barb.  (Sup.  Ct.  N.  T.)  301 ; 
Browning  v.  New  Orleans  Canal  Co., 
12  La.  541 ;  Bateman  v.  Bench,  18  Q.  B. 
870;  Wales  v.  Stetson,  2  Mass.  143; 
Arundel  v.  McCulloch,  10  id.  70. 


but  small  portions  of  the  street  were 
opened  at  one  time,  and  those  allowed 
to  remain  open  in  one  place  but  a 
short  time,  for  all  had  a  right  to  pass, 
and  all  who  came  to  the  obstruction 
were  injured  thereby.  In  Saltan  «.  De 
Held,  2  Sim.,  N.  S.,  142,  Kindersly, 
V.  C,  said,  that  to  constitute  a  public 
nuisance,  the  thing  complained  of  must 
be  such  as  in  its  nature  or  its  conse- 
quences is  a  nuisance,  an  injury  or  a 
damage  to  all  persons  who  come  within 
the  sphere  of  its  operations,  though  i,t 
may  be  so  in  a  greater  degree  to  some 
than  to  others.  See,  also,  Imperial 
Gaslight  &  Coke  Co.  v.  Broadbent,  7 
H.  L.  Ca.  600 ;  Crowder  v.  Tinkler, 
19  Ves.  617 ;  Thome  v.  Taw  Vale  Rail- 
road Co.,  10  Beav.  10,  21 ;  Regina  v. 
Train,  2  B.  &  S.  640;  Bostock  v.  North 
Staffordshire  Railroad  Co.,  5  De  G.  &  S. 
584.  In  order  to  constitute  a  public 
nuisance,  it  must  be  of  such  a  nature 
as  to  injure  or  annoy  all  who  come 
within  its  sphere.  Commonwealth  v. 
Smith,  6  Cush.  (Mass.)  80;  Common- 
wealth v.  Ferris,  5  Rand.  691 ;  Rex  v. 
Medley,  6  C.  &  P.  292 ;  Rex  v.  Webb, 
2  C.  &  K.  933.  Some  trades  may  be  a 
nuisance  in  a  populous  or  public  place 
and  not  so  in  a  retired  place,  even 
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Sec.  18.  In  order  to  make  the  use  of  property  in  a  particular 
manner  a  public  nuisance,  it  must  be  to  the  common  annoyance 
of  the  public — that  is,  it  must  be  so  extensive  in  its  consequences 
that  they  cannot  be  said  to  be  confined  to  a  few  persons ; "  *  or  it 
must  be  in  a  public  place,  as  on  a  public  road  or  street,5  so  as  to 
seriously  offend  and  annoy  those  who  lawfully  pass.  For  even 
works  that  are  a  nuisance  per  se  may  be  lawfully  carried  on  in  a 
convenient  place : '  As  in  a  place  so  far  removed  from  habitations 
and  public  roads,  or  navigable  streams,  as  to  produce  no  injurious 
or  offensive  results  to  any  except  such  as  pass  them  casually  or 
from  curiosity. 

But  when  any  such  trade  or  business  is  thus  established  in 
a  convenient  place,  removed  from  dwellings  and  public  ways, 
even  though  it  has  been  carried  on  there  for  many  years,  yet 
when  the  place  becomes  inconvenient,  by  reason  of  public  roads 
being  laid  so  near  it  that  it  becomes  materially  offensive  to 
those  passing  upon  them,  or  when  other  business  is  established 
in  its  vicinity  which  is  not  a  nuisance,  and  which  is  injuri- 
ously affected  thereby,  by  being  offensive  to  those  who  work 
there  or  come  there  to  trade,  or  when  numerous  dwellings  are 
erected  in  its  vicinity,  to  which  it  is  a  serious  annoyance,  it  be- 
comes a  public  nuisance,  and  must  yield  to  the  public  necessity 
and  to  the  demands  of  the  public  interest,  notwithstanding  that 
it  has  been  carried  on  there  for  more  than  a  century,  for  no 
amount  of  time  works  a  prescription  for  a  public  nuisance  or 
other  public  offense.* 

1  Rex  t.  White,  1  Burr.  333.    In  Rex  would  prescribe  for  a  nuisance.     In 

s.  Lloyd,  4  Esp.  200,  Lord  Ellbnbor-  Weld    ®.    Hornby,  7  East,  199,  it  was 

OUGH  held,  that  where  the  business  of  held,  that  it  was  no  defense,  in  a  prose- 

a  tinman  annoyed  but  a  few  persons,  cution  for  a  nuisance,  that  it  had  been 

occupying  chambers  in  Clifford's  Inn,  acquiesced  in  for  more  than  twenty 

it  was  not  so  common  in  its  effects  years.    In  Rex  v.  Cross,  3  Camp.  227, 

as  to  make  the  shop-keeper  indicta-  Lord Ellenborotjgh  said:  "No length 

ble.  of  time  will  render  a  nuisance  legal." 

8  Lansing   v.   Smith,    8    Cow.   146;  See,  also,  State  v.  Phipps,  9  Ind.  515; 

Hackny  v.  State,  8  Ind.  494 ;  People  v.  Elliotson «.  Peetham, 2  Bing.(N.C)  283; 

Cunningham,  1   Denio,   524;   Rex  v.  Mills  v.  Hall  etal.,  9  Wend.  (N.Y.)  315; 

Pappineau,  1  Stra.  686.  Commonwealth  v.  Tucker,  2  Pick.  44; 

8  Tipping  v.  St.  Helen  Smelting  Co.,  Elkins  v.  State,  2  Humph.  543;  Com- 

116  Eng.  Com.  Law,  608;  2  Rolle's  Abr.  monwealth  v.  Alberger,  1  Wheat.  469; 

140 ;  Hutt.  136 ;  Palm.  536 ;  2  Lilly's  People  v.  Cunningham,  1  Denio,  524; 

Register,  309,  P.  Lynch's  Case,  6  City  Hall  Recorder, 

4  In  Fowler  v.  Sanders,  Cro.  Jac.  446,  61. 
it  was  held,  that  no  length  of  time 
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Seo.  19.  Therefore,  it  is  no  defense  to  an  indictment  for  erect 
ing  or  maintaining  a  nuisance,  that  the  business,  trade  or  occupa- 
tion has  for  a  long  time  been  carried  on  in  the  locality  designated 
without  complaint  from  any  one,  although  it  might  be  a  good 
defense  to  a  private  suit  for  the  recovery  of  damages.1  Neither 
is  it  a  defense  in  any  measure  that  the  business  is  a  useful  one, 
that  it  is  necessary,  or  that  in  its  products  and  operations  it  is  a 
public  benefit,  and  contributes  largely  to  the  enhancement  of  the 
wealth,  prosperity  and  commercial  importance  of  the  community,' 
for  if  it  is  really  a  nuisance,  or  operates  as  such  upon  the  public, 
no  measure  of  necessity,  usefulness  or  public  benefit  will  protect 
it  from  the  unflinching  condemnation  of  the  law ;  although,  unless 
the  business  is  a  nuisance  per  se,  these  facts  have  weight,  both 
with  the  court  and  with  the  jurors,  in  determining  the  degree  of 
injury  thereby  produced,  and  whether  the  effects  are  so  annoying, 
so  productive  of  general  inconvenience  and  discomfort,  that  it  can 
be  said  to  be  really  so  prejudicial  to  the  public  as  to  be  a  nui- 
sance. To  constitute  a  public  nuisance  from  the  use  of  real  prop- 
erty, the  same  degree  of  injury  must  be  established  as  to  sustain 
a  recovery  at  the  suit  of  an  individual,  the  only  difference  being, 

1  Weld  0.  Hornby,  7  Bast,  199 ;  Com-  Powell,  Hutt.  136 ;  Palm.  536 ;  Rhodes 

monwealth  fl.Vansickle,  Brightly  R.  69.  v.  Dunbar,  4  P.  F.  Smith  (Penn.),  84; 

!  In  Queen  «.  Train,  2  B.  &  S.  640,  it  Ward's  Case,  4  A.  &  E.  384;  31  Eng. 

was  held,  that  where  a  railroad  track  Com.  Law,  92 ;  Morris'  Case,  1  B.  &  A. 

was  laid  in  a  highway,  so  that  horses,  441 ;  20  Eng.  Com.  Law,  421;  St.  Helen 

in  stepping  upon  it,  slipped  and  were  Smelting  Co.  v.  Tipping,  4  B.  &  S.  616. 

frightened,   it    was    a   nuisance.    In  In  Rex  v.  Russell,  6  B.  &  C.  566,  it  was 

Works  n.  Junction  Railroad  Co.,  5  Mc-  held,  that,  in  some  cases,  where  the 

Lean,  425,  it  was  held,  that  a  nuisance  public  health  is  not  concerned,   the 

could  not  be  tolerated,  on  the  ground  public  good  it  does  may  be  taken  into 

that  the  community  derived  benefit  consideration,  to  ascertain  if  the  pub- 

from  it.     In  Respublica  v.  Caldwell,  1  lie  benefit  outweighs  the  public  annoy- 

Dall.  (U.  S.)  150,  it  was  held,  that  it  ance,  but  the  doctrine  of  this  case  was 

is  no  defense  to  an  indictment  for  a  directly  overruled  by  the  court  in  Rex 

nuisance  that  it  is  of  great  public  bene-  v.  Ward,  4  id.  &  El.  384,  and  it  was 

fit.     Regina  v.  Barry,  9  Law  R.  122 ;  said  that  public  benefits  were  not  to  be 

Roscoe's  Crim.  Ev.  738 ;  Hart  et  al.  v.  considered ;  and  still  later,  in  Rex  ®. 

Mayor,  etc.,  9  Wend.  (N.  T.)  571,  582.  Tindall,  6  Ad.  &  El.  143,  the  doctrine 

In  2  Lilly's  Register,  309,  it  is  said,  of  Rex  v.  Ward  was  adopted.    Also, 

"  Melting  lead  so  near  to  plaintiff's  see  Rex  v.  Morris,  1  B.  &  A.   441,  in 

land  that  it  spoiled  his  grass  and  wood  which  the  doctrine  was  repudiated  by 

there  growing,  and  whereby  he  lost  Lord  Tenterden  ;  and  in  Beardmore 

two  horses  and  a  cow  pasturing  there,  v.  Treadwell,  31  L.  J.  N.  S.,  Q.  B„  286, 

is  a  nuisance,  and  the  fact  that  it  is  a  in  1862,  it  was  held,  that  the  fact  that 

lawful  trade,  and  for  the  benefit  of  the  a  brick-kiln  was  established  for  the 

nation  and  necessary,  does  not  excuse  manufacture  of  bricks  for  government 

the  action."    2  Rolle's  Abr.  140,  141;  fortifications  was  no  defense. 
Ross  v.  Butter,  19  N.  J.  296 ;  Jones  o. 
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that  tie  injury  and  damage  must  be  shown  to  be  common  to 
many,  instead  of  only  applying  to  one  or  a  few  individuals.1 
Indeed,  in  all  instances  of  a  tangible  kind — that  is,  in  all  nui- 
sances, except  those  whose  effect  is  of  a  moral  character  rather 
than  a  positive  injury  to  property — there  must  be  the  same  de- 
gree of  injury  and  damage  that  would  be  necessary  to  maintain 
a  suit  for  damages,  with  this  addition :  that  the  injury  and  damage 
resulting  therefrom  must  be  so  extensive  as  to  affect  many  per- 
sons at  one  and  the  same  time,  so  that  the  injury  can  fairly  be 
said  to  result  to  citizens  as  a  part  of  the  public,  rather  than  to 
them  individually.  The  grant  of  a  franchise  to  operate  a  rail- 
road does  not  confer  power  upon  it  to  use  locomotives  so  con- 
structed as  to  throw  out  burning  coals  that  may  set  fire  to  buildings 
along  the  line ;  but  the  road  must  be  so  operated  as  to  cause  the 
least  danger.  This  is  not  a  public  nuisance,  although  it  may  in- 
jure many  persons.  A  nuisance  is  only  public  when  it  affects  the 
rights  of  citizens  injured  as  a  part  of  the  public.  The  reason 
why  this  is  not  a  public  nuisance  is,  because  the  effect  of  the 
cause  is  not  common,  nor  caused  by  one  and  the  same  act.  The 
defective  machine  may  cause  injury  to  many  persons,  but  the 
injury  is  occasioned  by  distinct  acts,  and  at  different  periods  of 
time,  so  that  it  cannot  be  said  to  be  a  common  cause  or  a  com- 
mon injury.  As  a  further  illustration,  if  a  railroad  company,  in 
the  absence  of  a  contract  with  the  land-owners,  is  bound  to 
fence  its  road,  a  neglect  to  do  so  is  a  nuisance,  and  subjects  the 
company  to  liability  to  land-owners  for  all  damages  sustained 
from  such  neglect,  but  this  does  not  subject  the  company  to  indict- 
ment, for  it  can  in  no  sense  be  said  to  be  a  common  injury  to  the 
rights  of  individuals  as  a  part  of  the  public,  but  is  a  violation  of 
individual  rights,  which  may  or  may  not  result  injuriously,  accord- 
ing to  the  diverse  circumstances  that  control  the  use  of  each  in- 
dividual's land.  The  injury  cannot  by  any  possibility  become 
common.  All  may  sustain  damages  therefrom,  may.be  injured 
thereby,  but  the  injury  cannot  happen  from  the  same  act  or  at 
the  same  time  to  all.     One  may  be  injured  and  damaged  there- 

1  Commonwealth  v.  Smith,  6  Cush.  292 ;  Soltau  v.  De  Held,  9  B.  L.  &Eq.  20; 

(Mass.)  80;  Regina  v.  Webb,  2  C.  &  K.  People  s>.  Jackson,  7  Mich.  432;  State 

930;  Commonwealth  v.  Farris,5  Rand.  v.  Rye,  35  N.  H.  368;  State  v.  Strong, 

(Va.)  691 ;  Rex  v.  Medley,  C.  C.  &  P.  25  Me.  297. 
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from  to-day  and  another  to-morrow,  or  possibly  never.1  But  if 
the  company  neglect  to  provide  suitable  cattle-guards  and  feneeG 
at  road-crossings  or  at  the  side  of  a  public  highway,  this  is  clearly 
a  common  nuisance,'  for  which  it  may  be  indicted,  for  every  citi- 
zen has  a  right  to  have  his  cattle  and  property  pass  along  a  high- 
way secure  from  such  danger  as  is  incident  to  the  operation  of  a 
railroad.  The  distinction  arises  from  the  fact  that  every  person 
has  a  right  to  pass  over  a  highway  with  his  property  at  any  time, 
and  any  unreasonable  act  or  thing  that  endangers  his  own  safety 
or  that  of  his  property  is  a  common  nuisance.' 

Sec.  20.  It  is  not  necessary  to  establish  the  fact  that  the  ill 
effects  are  applicable  to  an  entire  community,  or  that  they  are  the 
same  in  their  effects  upon  all  who  come  within  their  influence,  or 
that  the  same  amount  or  degree  of  damage  is  done  to  each  person 
affected  by  it,  for  in  the  very  natuVe  of  things  this  would  be  im- 
possible.* Those  in  the  immediate  vicinity  of  the  erection  or 
thing  complained  of  might  sustain  a  special  injury  and  damage 
for  which  they  could  maintain  a  private  suit,  while  others  might 
sustain  no  special  injury  apart  from  the  rest  of  the  community, 
and  thus  would  have  no  redress  except  through  the  intervention 
of  a  public  prosecution.  It  is  sufficient  to  show  that  it  has  a 
common  effect  upon  many  as  distinguished  from  a  few.  Where 
the  thing  complained  of  is  in  a  city  or  town,  or  upon  a  public 
highway  or  street,  little  difficulty  can  be  experienced  in  establish- 
ing its  public  character  and  effects,  for  any  thing  which  can  pro- 
duce a  nuisance  that  extends  over  a  highway,  street  or  other 
public  place,  where  people  pass  and  repass,  and  have  a  lawful 
right  to  be  or  congregate,  and  produces  material  annoyance,  in- 
convenience, discomfort  and  injury  to  those  exercising  those  rights, 
is  a  public  nuisance,  and  punishable  as  such.' 

1  Soltau  v.  De  Held,  9  E.  L.  &  Eq.  20;  Fargo,  id.  264 ;  Murphy  ®.  Dean,  101  id. 

King  v.  Morris  &  Essex  Railroad  Co.,  3  455 ;  Shepley  v.  Fifty  Associates,  id. 

C.  E.  Green  QS.  J.),  377.  251 ;  Commonwealth  o.  Blaisdell,  107 

8  Pease's  Case,  4  B.&  Ad.30;  Morris'  id.  234  ;  United  States  v.  Hart,  Peters' 

Case,  1  id.  441 ;  Commonwealth  ».  Low-  C.  C.  (U.  S.)  390. 
ell  &  Nashua  R.  R.  Co.,  2  Gray  (Mass.),        4  Soltau  v.  De  Held,  9  Ens.  Law  & 

54;  Weld  v.  Gaslight  Co.,  1  Stark.  211.  Eq.  20. 

3  Weir  «.  Kirk,  1  Law  Times,  60 ;        s  Rex    v.   Pappineau,  1   Stra.   686 : 

Rex  v.  Pappineau,  1  Str.  686 ;  Dewey  Michael  ®.  Alestree,  2  Lev.  172 ;  Dixon 

v   White,  Moody  &  M.  56 ;  Jones  v.  ■».  Bell,  5  M.  &  S.  198 ;  Hammond  «. 

Railroad  Co.,  107  Mass.  261 ;  Judd  v.  Pearson,  3  Camp.  396. 
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Sec.  21.  But  many  kinds  of  business  that  would  be  regarded 
as  a  nuisance  upon  a  street  that  is  densely  populated  and  much 
traveled,  or  that  is  occupied  for  business  purposes  of  such  a  char- 
acter as  naturally  make  it  what  is  called  a  thoroughfare,  would 
not  be  such  upon  a  less  populous  street,  or  one  that  is  not  so  much 
used  by  the  public ;  and  the  same  is  also  the  case  with  business 
upon  ordinary  country  roads,  the  same  distinction  existing  be- 
tween those  which  are  much  traveled  and  those  which  are  but 
little  used  by  the  public.1     It  would  be  an  arbitrary  and  unwar- 
rantable rule  that  would  make  no  distinction  between  a  street  or 
highway  but  little  used  by  the  public,  and  one  that  is  a  leading 
thoroughfare,  over  which  large  numbers  of  people  are  daily  pass- 
ing ;  or  between  a  street  that  is  built  up  with  elegant  residences 
and  stores,  or  business  places,  and  the  presence  in  the  vicinity  of 
which  a  certain  kind  of  business  would  be  a  serious  annoyance 
and  damage,  and  $ne  that  is  occupied  with  cheap  buildings,  and 
for  purposes  such  that  the  presence  of  the  same  business  would 
be  of  little  or  no  annoyance,  and  would  operate  to  produce  no 
special  damage.     The  law  does,  from  the  necessity  of  things, 
make  this  distinction  in  determining  whether  a  particular  busi- 
ness is  carried  on  in  a  convenient  place."     Thus,  a  blacksmith 
shop  would  not  for  a  moment  be  tolerated  upon  a  principal  street 
of  a  city  in  the  vicinity  of  costly  buildings  and  fashionable  busi- 
ness places,  except  it  was  kept  up  and  maintained  in  a  way  so  as 
to  produce  no  possible  annoyance  or  injury;"  but,  from  the  need- 
fulness of  the  business,  it  is  tolerated  upon  streets  in  less  import- 
ant parts  of  the  city,  and  the  smoke  and  cinders  arising  therefrom, 
as  well  as  the  noisy  reverberations  from  the  heavy  strokes  of  the 
sledge-hammers  on  its  numerous  anvils  in  the  prosecution  of  the 
business,  is  permitted,  even  without  the  aid  of  special  ordinances. 
And  so  it  is  with  a  thousand  occupations  of  a  similar  character 

1  Ellis  v.  State,  7  Blackf.  (Ind.)  534 ;  Law  Reg.  387 ;  Sparhawk  v.  Railroad 

Rex  v.  Pierce,  2  Shower,  327 ;  Rex  v.  Co.,  4  P.  P.  Smith  (Penn.  St.)  401 ; 

Cross.  2  C.  &  P.  483 ;  Rex  v.  Watts,  M.  Huckenstine's  Appeal,  70  Penn.    St. 

&  M.  281 ;  Regina  v.  Wigg,  2  Salk.  460;  102 ;  Rhodes  v.  Dunbar,  7  P.  F.  Smith 

Beatty  v.  Gilmore,  4  Harr.  (Pa.)  463;  (Penn.  St.),  287;  Tipping  v.  St.  Helen 

Queen  v.  Ayres,  10  Ala.  63 ;  Rex  v.  Car-  Smelting  Co.,  4  B.  &  S.  608. 

lisle,  6  C.  &  P.  636 ;  Rex  v.  Neville,  8  Tipping  v.  St.  Helen  Smelting  Co., 

Peake,  91.  116  Eng.  Com.  Law,  608 ;  Ross  v.  But 

8  Walker  v.  Brewster,  5  L.  R.  Eq.  Cas.  ter,  19  N.  J.  294 ;  Wolcott  r>.  Mellick,  3 

84-27 ;  Att'ny-Gen'l  v.  Steward,  9  Am.  Stockt.  (N.  J.)  207. 
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which  we  have  not  the  space  to  enumerate.  The  rule  adopted  by 
the  courts  with  reference  to  every  business,  except  such  as  are 
nuisances  per  se  or  prima  facie,  in  determining  whether.it  is  a 
public  nuisance  in  a  particular  locality,  in  other  words,  in  deter- 
mining whether  it  is  prosecuted  in  a  convenient  place,  is  to 
inquire  whether  it  produces  a  common  damage  to  the  property  in 
the  vicinity,  or  is  reasonably  likely  to  do  so,  or  whether  it  is  in 
fact  a  public  annoyance  and  inconvenience  to  such  an  unwarrant- 
able extent  as  to  require  the  intervention  of  a  fine  and  the  abate- 
ment of  the  business.1 

Sec.  22.  As  to  what  constitutes  a  nuisance,  as  well  as  the  ques- 
tion of  convenience,  are  questions  to  be  determined  by  the  court, 
not  by  the  jury ; '  also,  whether  the  facts,  if  proved  in  a  given 
case  under  all  the  circumstances,  produce  such  results  as  amount 
to  a  nuisance ;  but  whether  the  results  are  so  ■  common  as  to 
amount  to  a  public  nuisance,  is  a  question  for  the  jury. 


Sec.  23.  There  are  classes  or  kinds  of  business  which  are  nui- 
sances per  se,  and  the  very  fact  that  they  are  carried  on  in  a  public 
place  is  prima  facie  sufficient  to  establish  the  offense."  But  in 
such  cases,  if  the  respondent  questions  that  the  use  of  his  prop- 
erty in  the  manner  charged  in  the  indictment  produces  the  effects 
set  forth  therein,  and  introduces  evidence  to  sustain  his  position, 
it  then  becomes  necessary  to  prove  that  the  effects  are  such  as  are 
charged.  But  there  are  a  class  of  nuisances  arising  from  the  use 
of  real  property  and  from  one's  personal  conduct  that  are  nui- 
sances per  se,  irrespective  of  their  results  and  location,  and  the 
existence  of  which  only  need  to  be  proved  in  any  locality,  whether 
near  to  or  far  removed  from  cities,  towns  or  human  habitations, 
to  bring  them  within  the  purview  of  public  nuisances.  This  lat- 
ter class  are  those  intangible  injuries  which  affect  the  morality 
of  mankind,  and  are  in  derogation  of  public  morals  and  public 
decency. 

1  Tipping  d.  St.  Helen  Smelting  Co.,  s.  Elder,  3  Sandf.  Sup.  Ct.  (N.  T.)  136 ; 

4  B.  &  S.  608.  Howard  «.  Lee,  3  Sandf.  281 ;  Catlin  v. 

8  Tipping  «.  St.  Helen  Smelting  Co.,  Valentine,  9  Paige  (N.  T.),  375 ;  Attor 

4  B.  &  S.  608 ;  State  v.  Atkinson,  23  ney-General  v.  Steward,  4  C.  E.  Green 

Vt.  92.  (N.  J.),  415. 

8  State  «.  Atkinson,  23  Vt.  92 ;  Peek 
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Sec.  24.  This  class  of  nuisances  are  of  that  aggravated  class  of 
wrongs  that,  being  malum  in  se,  the  courts  need  no  proof  of 
their  bad  results,  and  require  none.  The  experience  of  all  man- 
kind condemns  any  occupation  that  tampers  with  the  public 
morals,  tends  to  idleness  and  the  promotion  of  evil  manners,  and 
any  thing  that  produces  that  result  finds  no  encouragement  from 
the  law,  but  is  universally  regarded  and  condemned  by  it  as  a 
public  nuisance.1  In  the  following  pages  I  shall  enumerate  a 
large  number  of  occupations  and  practices  that  have  been  declared 
nuisances,  together  with  the  penalties  that  have  been  applied  to 
them  by  the  common  law.  It  cannot  be  expected  that  I  can  give 
a  list  of  every  possible  public  nuisance,  for  it  must  be  understood 
that  whether  a  particular  occupation,  act  or  thing  has  been  de- 
clared a  nuisance  or  not,  is  a  matter  of  small  importance.  If  it 
comes  within  the  rules  that  have  been  established  by  the  courts, 
and  such  as  have  been  dictated  by  the  highest  wisdom  and  sound- 
est public  policy,  and  is  productive  of  the  ill  results  that  character- 
ize these  wrongs,  it  is  a  public  nuisance,  and  will  be  punished  as 
such,  although  the  offense  is  new  and  has  never  before  been 
specifically  classified  as  such. 

Sec.  25.  In  Smith  v.  Commonwealth,  6  B.  Monr.  (Ky.)  21, 
it  was  held,  that  a  person  who  keeps  a  house,  wherein  offenses 
punishable  by  fine  are  committed,  is  a  nuisance,  because  such 
places  are  in  derogation  of  public  morality,  and  draw  together 
dissolute  people.  In  State  v.  Ptvrse,  4  McCord,  472,  it  was 
held,  that  a  house  kept  in  a  filthy  and  negligent  condition  is 
a  public  nuisance,  because  it  endangers  the  public  health  and 
safety.  In  United  States  v.  Hart,  Pet.  C.  0.  (TJ.  S.)  390,  it 
was  held,  that  a  person  who  drives  his  horses  through  the 
public  streets,  so  as  to  endanger  the  lives  of  those  who  are 
passing,  is  guilty  of  a  public  nuisance,  because  the  public  safety 
is  paramount  law,  and  any  act  which  .endangers  it  is  within 
the  idea  of  a  nuisance.  In  State  v.  Harrison,  23  Tex.  232,  it 
was  held,  that  the  publication  of  an  obscene  newspaper  is  a 
public  nuisance,  because  in  derogation  of  public  morals  and 
decency.* 

1  Ely  v.  Supervisors,  36  N.  Y.  297. 
5 
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Seo.  26.  In  Commonwealth  v.  Mann,  4  Gray  (Mass.),  213,  it 
was  held,  that  the  defendant  was  subject  to  indictment  for  a 
common  nuisance,  for  screening  coal  in  a  public  place  so  that  it 
annoyed  the  neighborhood.  In  Mayor  v.  Nolvn,  4  Yeig.  (Tenn.) 
117,  it  was  held,  that  exhibition  of  a  stud-horse  in  a  public  street 
is  a  nuisance,  and  indictable  as  such,  because  in  violation  of  public 
decency. 

Seo.  27.  In  State  v.  Taylor,  29  Ind.  517,  it  was  held,  that 
urinating  in  a  spring  at  which  the  public  are  accustomed  to  drink 
is  a  public  nuisance.  And  thus  I  might  enumerate  hundreds  of 
instances  where  certain  acts  have  been  held  to  constitute  a  public 
nuisance  that  had  never  been  directly  held  so  before  by  the  courts. 
The  question  is  not  whether  an  act  has  been  declared  to  be, 
but  does  it  come  within  the  idea  of  a  nuisance  ?  If  so,  it  is  a 
nuisance,  though  never  before  held  so ;  if  not,  it  is  not  a  nuisance, 
though  held  so  in  a  thousand  instances  before ;  and  whether 
the  facts  essential  to  constitute  the  offense  are  established  in  a 
given  case,  is  always  a  question  for  the  jury.1  But  where  the  act 
is  a  public  nuisance  per  se,  as  an  encroachment  upon  public  prop- 
erty, or  the  doing  of  an  act  in  derogation  of  public  morals,  it  is 
only  necessary  to  know  the  act,  and  the  question  "of  effect  will 
not  be  submitted  to  the  jury.'  It  is  no  defense,  in  a  prosecution 
for  a  nuisance,  to  show  that  the  business  is  carried  on  in  the  most 
prudent  and  careful  manner  possible;  that  the  most  approved 
appliances  known  to  science  have  been  adopted  to  prevent  injury 
(except  where  the  legislature  or  other  competent  authority  has 
authorized  a  certain  act).'  The  question  of  care  is  not  an  element 
in  this  class  of  wrongs ;  it  is  merely  a  question  of  results,  and 
the  facts  that  injurious  results  proceed  from  the  business  under 
such  circumstances  would  have  a  tendency  to  show  the  business 
a  nuisance  per  se,  rather  than  to  operate  as  an  excuse  or  defense, 
and  the  courts  would  feel  compelled  to  say  that,  under  such  cir- 

1  Pitcher  e.  Hart,  1  Humph.  (Tenn.)  lands  dedicated  to  public  use,  it  was  a 

524 ;  Gates  v.  Blancoe,  2  Dana,  158.  nuisance  per  se,  for  which  there  could 

5  In  State  v.  Atkinson,  23  Vt.  92,  be  no  justification;  and  refused  to  leave 

which  was  an  indictment  for  making  the  question  to  the  jury,  whether  the 

an  erection  on  a  public  common,  the  act  amounted  to  a  nuisance.  ♦ 

court  held,  that  where  the  act  consti-  8  Fletcher  v.  Ryland,  1  Law  R  265  • 

tuting  the  nuisance  consisted  in  taking  Smith  v.  Fletcher,  Exch.,  June  1872   ' 
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cumstances,  the  business  is  intolerable,  except  so  far  removed 
from  residences  and  places  of  business  as  to  be  beyond  the 
power  of  visiting  its  ill  results  upon  individuals  or  the  pub- 
lic.1 

Seo.  28.  In  Tremain  v.  Oohoes  Co.,  2  K  T.  163,  which  was 
an  action  against  the  defendant,  a  corporation  established  by 
the  legislature,  and  authorized  by  the  terms  of  their  charter  to 
dig  a  canal  to  convey  the  water  from  the  river  to  their  mills.  In 
excavating  the  canal  they  blasted  rocks,  pieces  of  which  were 
thrown  upon  the  plaintiff's  dwelling,  breaking  the  stoop  and  the 
doors  and  windows  of  his  house.  In  that  case  the  defendants 
offered  to  show  that  they  proceeded  with  the  highest  degree  of 
care  and  skill,  but  the  court  held  that  the  evidence  was  not  ad- 
missible ;  the  court  said,  "  the  actual  damage  would  be  the  same, 
whatever  might  be  the  motive  for  the  act  which  caused  it ;  how 
they  did  their  work  is  of  no  consequence ;  what  they  did  to  the 
plaintiff's  injury  is  the  sole  question."  In  a  suit  for  private 
damages,  where  exemplary  damages  or  damages  beyond  the  actual 
damages  are  claimed,  the  evidence  would  be  admissible ;  but  in  a 
prosecution  for  such  injuries,  the  question  is  one  of  results,  and 
not  of  motives.  The  injuiry  is  confined  wholly  to  what  was 
done,  and  what  its  effect  was  upon  the  community,  and  whether 
the  effect  is  such  as  to  constitute  the  business  or  use  of  the  prop- 
erty in  the  manner  set  forth  in  the  indictment,  a  common  nuisance 
within  the  provisions  of  the  law." 

1  Tremain  «).  Cohoes  Co.,  2  N.  Y.  162;  ney.    But  the  jury  found  otherwise, 

Hay  v.  Cohoes  Co.,  id.  159 ;  Cahill  v.  and  no  attempt  was  made  to  disturb 

Eastman,  18  Minn.  324;  10  Am.  E.  184.  the  verdict,  on  the  ground  that  the  de- 

In  Fletcher  v.  Ryland,  1  Law  R.  285,  f endants  had  taken  all  the  precautions 

Blackburn,  J.,  says :  Some  years  ago  that  prudence  and  skill  could  suggest 

actions  were  brought  against  the  own-  to  keep  the  fumeB  in,  and  that  they 

ers  of  some  alkali  works  in  Liverpool  were  not  liable,  unless  negligence  was 

for  the  damage  alleged  to  have  been  shown.   If  they  had,  the  answer  would 

occasioned  by  the  chlorine  fumes  from  have  been,  that  he  whose  stuff  it  is 

their  works.     The  defendants  proved  must  keep  it  in  at  his  peril.     Tenant 

that  they,  at  great  expense,  erected  v.  Golding,  2  Ld.  Raym.  1089 ;   Sutton 

contrivances  by  which  the  fumes  of  v.  Clark,  6  Taunt.  44;  1  Hale's  P.  C. 

chlorine  were  condensed  and  sold  as  430 ;  Cox  v.  Burbridge,  32  L.  J.  C.  P. 

muriatic  acid,  and  they  called  a  great  89;  Comyn's  Dig.,  Droit,  M.  2  ;  Fitz- 

body  of  scientific  evidence  that  this  herbert's  Nat.  Brevium,  128. 

apparatus  was  so  perfect,  that  no  fumes  *  Hay   v.  Cohoes  Co.,  2   N.  Y.  159  ; 

could  possibly  escape  from  their  chim-  Lawson  v.  Price,  45  Md.  135. 
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BAWDY   HOUSES. 

Sbo.  29.  A  house  of  ill-fame  or  bawdy  house,  as  it  is  more 
commonly  called  in  the  law,  is  a  public  nuisance,  and  the  keeper 
thereof  may  be  indicted  therefor  whether  the  house  is  located  in 
a  city  or  a  forest.  It  is  "  mala  in  se"  and  the  court  does  not 
need  to  be  informed  of  its  effects  upon  society,  for  the  common 
experience  of  mankind  shows  that  the  probable  and  natural  conse- 
quences of  such  an  establishment  will  be  detrimental  to  the  moral 
and  social  welfare  of  the  public.1  It  is  not  necessary  in  order  to 
establish  this  offense  to  show  that  the  house  has  actually  been 
resorted  to  for  the  purposes  of  prostitution;  it  is  sufficient  to 
show  that  it  is  ostensibly  kept  for  that  purpose,  and  held  out  as 
such  by  the  person  keeping  it.2  But  if  this  cannot  be  shown  it 
must  be  proved  such  by  actual  acts  of  prostitution,'  or  of  such 
habitual  lascivious  acts  of  the  lodgers  there,  to  the  knowledge 
of  the  keeper,  and  of  a  public  character,  that  no  doubt  can  exist 
as  to  the  real  character  of  the  house  and  purpose  of  the  keeper.4 
Mere  reputation  is  not  sufficient,  for  that  is  often  wholly  unre- 
liable and  unworthy  of  credence,'  but  when  accompanied  with 
evidence  showing  the  dissolute  character  of  the  inmates,  and  of 
the  persons  visiting  there,  it  is  admissible  as  tending  to  establish 
the  offense.'  But  mere  reputation  that  a  person  charged  with 
being  the  keeper  is  such,  is  not  admissible  to  show  that  she  was 
such.' 

Seo.  30.  Not  only  is  the  person  keeping  the  house  liable  to 
indictment,  but  the  person  letting  it  knowing  the  purpose  for 
which  it  is  to  be  kept  is  also  chargeable,  and  punishable  therefor 

>1  Hawkins'  P.  C.  362;  1  Bolle's  s  State  v.  Hand,  7  Clarke  (Iowa),  411 

Abr.  109 ;  Queen  v.  Williams,  1  Salk.  *  Mary  Rathbone's  Case,  1  City  Hall 

384 ;  People  v.  Rowland,  Criminal  Re-  Recorder  (N.  Y.),  26 ;  Commonwealth 

corder(N.  T.),286;  Peoples.  Clark,  id.  v.  Howe,  13  Gray  (Mass.),  26  ;   United 

288 ;  State  ®.  Munroe,  7  Clarke  (Iowa),  States  v.  Stearns,  4  Cranch  C.  C.  341; 

406  ;  Commonwealth  v.  Howe,  13  Gray  Harwood  v.  People,  26  N.  Y.  190. 

(Mass.),  26 ;  Commonwealth  ».  Hart,  9  5  U.  S.  v.  Jourdine,  4  Cranch  C.  C. 

id.  465  ;  Commonwealth  «.  Davis,  11  id.  338 ;  State  v.  Hand,  7  Iowa,  411 ;  Peo- 

48 ;  Commonwealth  ».  Floyd,  11  id.  52 ;  pie  v.  Maunch,  24  How.  Pr.  (NY) 

Hackney  v.  State,  8  Ired.  494 ;  Hunter  276. 

®.  Commonwealth,  2  S.  &  R.  (Penn.)  »  Com.  v.  Howe,  13  Gray,  26 ;  Com- 

288  ;    Clementine  v.   State,  14   Mass.  monwealth  o.  Hart,  9  id.  465 ;  United 

112.  States  v.  Gray,  2  Cranch  C.  C.  675. 

»  Tanner  v.  Trustees,  5  Hill  (N.  Y.),  '  State  v.  Hand,  7  Iowa,  411. 
121.    Opinion  of  Cowbn,  J. 
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the  same  as  the  actual  keeper  thereof.1  But  in  order  to  charge 
the  owner  for  permitting  his  house  to  be  used  for  that  purpose,  it 
must  be  proved  by  positive  acts  or  declarations  that  he  assents 
thereto  after  learning  the  purpose  to  which  the  premises  are 
devoted.'  Mere  neglect  to  take  measures  to  stop  the  business  by 
prosecution  or  otherwise  is  not  sufficient.  Neither  is  a  failure  to 
eject  the  party  from  the  premises  when  he  might  do  so.  It  is 
necessary  to  show  that  he  actually  consents  to  the  use  of  the  prem- 
ises for  the  purpose,  or  aids,  advises  and  assists  therein.8  But 
it  would  seem  that  a  renewal  of  the  lease  after  the  term  has 
expired,  or  permitting  the  party  to  remain  after  the  expiration  of 
the  term,  knowing  the  uses  to  which  the  premises  have  been 
devoted,  would  be  sufficient  to  involve  him  in  the  common-law 
offense.*  In  an  indictment  against  the  landlord  for  this  offense, 
he  may  be  charged  directly  as  the  keeper  of  the  house,6  or  he 
may  be  charged  with  the  offense  according  to  the  facts,  to  wit : 
with  letting  the  premises  to  be  used  as  a  bawdy  house,  knowing 
the  purpose  for  which  they  were  to  be  used.'  In  the  case  of  the 
People  v.  Erwim.,  4  Denio,  129,  it  was  proved  that  the  respond- 
ent rented  the  house  to  one  Clark  to  be  used  as  a  bawdy  house, 
and  that  as  a  consideration  for  such  unlawful  use  he  received 
double  the  rent  for  which  the  premises  could  otherwise  be  rented. 
He  was  indicted  as  keeper  of  the  house,  and  although  it  was 
shown  that  he  had  no  management  of  or  control  over  the  house, 
and  never  aided  or  assisted  in  the  keeping  of  the  same  in  any 
other  way  than  to  receive  his  rent  therefor,  he  was  convicted, 
and  the  supreme  court  held  that  the  conviction  was  right,  and 
the  doctrine  of  this  case  was  favorably  commented  upon  in  the 
case  of  State  v.  WiMiams,  30  'N.  J.  102,  and  is  abundantly 
sustained  in  principle  by  authorities,  although  it  seems  somewhat 
anomalous.  In  a  recent  English  case,  Megina  v.  Stannard,  3 
Leigh  C.  0.  349,  a  different  view  was  entertained  and  a  contrary 

1  People  u.  Erwin,  4  Denio  (N.  Y.),  «  State  v.  Wiliams,  28  N.  J.  102; 
129 ;  Commonwealth  v.  Harrington,  3  People  <o.  Erwin,  4  Denio  (N.  T.),  129  ; 
Pick.  26.  1  Bishop   on  Crimea,  1095;  Pedley's 

2  State  v.  Abraham,  6  Iowa,  118 ;  Case,  1  Ad.  &  E.  822 ;  28  Eng.  Com. 
State  v.  Williams,  1  Vroom.  (N.  J.)  102 ;  Law,  220. 

Lowenstin  v.  People,  54  Barb.  (N.  Y.  5  People  v.  Erwin,  4  Denio  (N,  Y.), 

Bup.  Ct.)  299.  129. 

*  State  «.  Williams,  I  Vroom.  (N.  J.)  •  Bishop  on  Crimes,  1095. 
113. 
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doctrine  held.  In  that  case  the  respondent  was  indicted  for  keeping 
a  bawdy  house.  It  appeared  that  he  was  the  owner  of  a  tenement 
house,  and  let  the  rooms  therein  to  prostitutes  for  the  purposes 
of  bawdry.  He  did  not  reside  in  the  house,  or  have  the  keys  to 
any  part  of  it ;  he  collected  the  weekly  rents,  and  had  the  power 
to  eject  them,  but  neglected  and  refused  to  do  so.  He  had  no 
part  of  their  earnings,  and  no  interest  in  or  control  over  their 
business,  except  to  take  his  rent  as  it  became  due.  Some  times 
when  complaints  were  made  to  him  by  the  residents  in  the 
neighborhood  that  the  tenants  disturbed  the  neighborhood  by 
their  noise,  he  would  attempt  to  dissuade  them.  On  this  evidence 
the  defendant  was  convicted,  but  upon  a  hearing  by  the  judges 
on  a  case  made,  the  conviction  was  set  aside,  Pollock,  C.  B., 
remarking :  "  There  was  no  keeping  of  the  house  by  the  defend- 
ant ;  he  was  only  the  owner  of  the  house,  letting  it  to  another, 
who  used  it  for  improper  purposes,  with  which  the  defendant  had 
nothing  to  do."  It  is  true  that,  strictly,  the  defendant  was  not 
the  actual  keeper  of  the  house,  but  if  he  rented  the  house  know- 
ing that  it  was  to  be  used  as  a  bawdy  house,  or,  if  knowing  the 
purposes  to  which  the  house  was  devoted,  after  the  expiration  of 
the  term,  he  renewed  the  lease,  he  was  clearly  liable,  and  the 
statement  of  Pollock,  J.,  that  he  was  in  no  sense  liable  as  keeper 
of  the  house  is  contrary  to  all  the  authorities,  and  clearly  wrong 
in  principle.  The  learned  judge  forgot,  evidently,  that  the  de- 
fendant was  simply  charged  with  a  misdemeanor,  and  that  whether 
present  or  absent,  if  he  promoted  the  principal  act  in  any  measure, 
he  was  liable  as  a  principal,  there  being  no  accessories  to  a  mis- 
demeanor.1 Following  the  rule  adopted  by  the  court,  there  could 
never  be  an  indictment  against  a  landlord  for  a  nuisance  main- 
tained by  a  tenant  upon  demised  premises,  even  though  done  by 
his  express  consent.  But  a  contrary  doctrine  has  uniformly  been 
held  by  the  courts  of  both  this  country  and  England  ever  since 

1  Sanders  v.  The  State,  18  Ark.  198 ;  Wheeling  v.  Commonwealth,  6  Grat. 

People  v.  Erwin,  4  Denio  (N.  T.),  129 ;  (Va.)  706 ;  Regina  «.  Tracy,  6  Mod.  R. 

Rex  d.  Douglass,  7C.  &  P.  744;  United  30;  State  v.  Westfield,  1  Bail.  (S.  C.) 

States  v.  Mills,  7  Pet.  178 ;   Common-  132 ;  Floyd  v.  The  State,  7  Eng.  43 ; 

wealths.  Gillespie,  7  S.  &R.(Penn.)  467;  Regina  ®.  Greenwood,  9  Eng.  L.  &  Eq. 

State  a.  Cheek,  7Ired.(N.  C.)114;  "Wil-  535;  Commonwealth  a.  McAtee,  8  Dana 

Hams  t>.  The  State,  7  Sm.  &  M.  (Miss.)  (Ky.),  28 ;  Rex  n.  Dixon,  Maule  &  Selw. 

58 ;  Caslin  v.  State,  4  Yerg.  (N.  C.)  143  ;  11. 
State  v.  Symbarn,  1  Breese  (111.),  397 ; 
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courts  were  established.  The  learned  judges  must  have  lost 
sight  entirely  of  the  principles  controlling  this  class  of  wrongs. 
If  any  servant  in  the  course  of  my  employment,  but  without  my 
knowledge,  and  even  contrary  to  my  orders,  creates  a  public  nui- 
sance, as  by  obstructing  a  public  highway,  or  polluting  the  waters 
of  a  stream,  I  am  liable  therefor  civilly  and  criminally,  even 
though  in  the  view  of  the  learned  judge  I  could  in  no  sense  be 
6aid  to  have  done  the  act.1  In  Rex  v.  Medley,  6  0.  &  ?.  292,  the 
directors  of  a  gas  company  were  held  liable  upon  an  indictment 
for  acts  done  by  their  superintendent  and  engineer  under  a  gen- 
eral authority  to  manage  the  works,  although  they  were  person- 
ally ignorant  of  the  particular  plan  adopted,  and  which  was  a 
departure  in  fact  from  the  one  originally  agreed  upon,  and  when 
they  supposed  that  the  original  design  was  being  carried  out. 
Denman,  C.  J.,  said :  "  It  seems  to  me  both  common  sense  and 
law,  that  if  persons,  for  their  own  advantage,  employ  servants  to 
conduct  works,  they  must  be  answerable  for  what  is  done  by  those 
servants." 

Sec.  31.  Thus,  it  will  be  seen  that  it  is  not  necessary,  in  order 
to  charge  a  person  with  criminal  liability  for  a  nuisance,  that  he 
should  commit  the  particular  act  that  creates  the  nuisance ;  it  is 
enough  if  he  contributes  thereto  either  by  his  act  or  neglect, 
directly  or  remotely.  If  a  landlord  lets  his  premises  to  another 
in  a  populous  neighborhood,  to  be  used  for  a  slaughter-house  or 
other  noxious  trade,  he  is  jointly  liable  with  the  tenant,  both 
civilly  and  criminally,  for  the  consequences  thereof.  Why  then 
is  he  not  equally  liable  as  a  keeper  of  a  bawdy  house,  when  he 
lets  his  premises  for  that  purpose,  and  thereby  creates  a  nuisance  ? 
He  clearly  is,  both  upon  principle  and  authority." 

Sec.  32.  It  has  sometimes  been  thought  by  people  in  some  sec- 
tions of  the  country,  that  nuisances  of  this  character  can  be  abated 
by  the  acts  of  persons  living  in  their  vicinity,  and  offended  thereby 
as  much  as  any  other.  But  this  is  a  serious  mistake.  No  nui- 
sance, whose  effect  is  merely  moral,  can  be  abated  except  by  the 

•  Commonwealth  v.  Gillespie,  7  S.  &  s  Pedley's  Case,  1  Ad.  &  E.  822 ;  28 

K.  (Penn.)  469 ;  Bex  «.  Dixon,  3.M.  &  S.  Eng.  Com.  Law,  220 ;  Commonwealth 

11;  Rex  r>.  Medley,  6  Car.  &  P.  292;  «.  Park,  1  Gray  (Mass.),  553 ;  Common- 

Eegina  v.  Same,  6  C.  &  P,  298.  wealth  v.  Mayor,  6  Dana  (Ky.),  293. 
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courts,  and  by  the  courts  only,  by  the  administration  of  such  pun 
ishment  as  will  be  likely  to  cause  the  parties  to  desist.  It  is  very 
laudable  on  the  part  of  the  people,  in  any  community,  to  desire 
to  be  rid  of  these  moral  pests,  and  the  indignation  experienced  by 
them  at  the  presence  of  such  institutions  in  their  midst  is  just ; 
but  they  will  not  be  justified  in  attempting  to  check  the  evil  by 
any  riotous  or  unlawful  means.  The  courts  are  always  ready  to 
punish  the  offense,  and  individuals  will  not  be  justified  either 
in  tearing  down,  assaulting,  or  in  any  manner  injuring  the  house 
or  demolishing  the  furniture,  or  assaulting  the  inmates  thereof,  or 
doing  any  other  unlawful  acts. 

In  the  case  of  Ely  v.  The  Supervisors  of  Niagovra  Co.,  36 
N.  Y.  297,  the  court  of  appeals  considered  this  very  question. 
In  that  case,  the  houses  of  the  plaintiff's  assignee  (one  Maria 
Moody)  were  destroyed  by  fire  set  by  a  mob,  and,  upon  the 
trial  of  the  suit,  which  was  against  the  supervisors  of  the 
county  for  not  protecting  the  property,  the  defendants  offered 
to  show  that  the  assignor  kept  the  houses  in  question  as  bawdy 
houses,  and  resorts  for  thieves  and  murderers,  and  that  she, 
by  her  own  acts  in  keeping  said  houses,  excited  the  hostility 
that  resulted  in  their  destruction.  The  court  excluded  the 
evidence,  and  the  defendants  took  the  case  to  the  Court  of 
Appeals  upon  that  question,  and  Sobugham,  J.,  in  delivering  the 
opinion  of  the  court,  said :  "  To  keep  a  bawdy  house  and  place 
of  rendezvous  for  thieves  and  murderers  is  criminal  wickedness; 
but  considered  only  in  reference  to  the  6afety  of  the  house  and 
furniture,  it  cannot  be  regarded  as  carelessness  and  negligence. 
A  house  kept  as  a  house  of  ill-fame,  and  as  a  resort  for  thieves 
and  other  disreputable  persons,  is  a  public  and  common  nuisance, 
but  the  destruction  of  the  building  and  its  furniture  is  not  neces- 
sary to  its  abatement,  and  is  unlawful.  The  property  of  the 
plaintiff  was  not  put  beyond  the  pale  of  the  law's  protection  by 
her  detestable  and  criminal  conduct.  She  still  had  a  right  to 
expect  and  to  rely  implicitly  upon  the  zeal  and  ability  of  the 
proper  officers,  to  defend  her  house  and  furniture  against  the  un- 
lawful effects  of  any  public  indignation  her  evil  practices  might 
provoke." 
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Seo.  33.  The  reason  for  this  rule  is  apparent.  The  law  will 
only  permit  the  abatement  of  so  much  of  a  nuisance  as  is  neces- 
sary to  prevent  the  injury.  In  all  instances  of  tangible  injury, 
there  is  usually  no  difficulty  in  arriving  at  the  cause  and  re- 
moving it.  But  with  intangible  injuries,  such  as  are  dependent 
upon,  and  arise  from  the  acts  of  persons,  solely,  a  legal  tribunal 
alone  can  correct  the  wrong.  The  buildings  in  which  these 
practices  are  perpetrated  are  only  temporarily  devoted  to  such 
purposes ;  they  need  only  to  be  rid  of  the  persons  who  use  them, 
and  cease  to  operate  injuriously  to  the  public  when  this  is  accom- 
plished ;  and  as  the  courts  have  ample  power  to  correct  the  evil, 
individuals  have  no  right,  under  any  circumstances,  to  interfere 
to  abate  the  evils,  except  by  a  resort  to  the  courts.  This  is  also 
the  rule  with  every  nuisance  that  is  merely  immoral  in  its  effects.1 

Sec.  34.  The  reason  why  houses  of  ill-fame  are  regarded  as 
public  nuisances  is  thus  given  by  Hawkins  :  "  First,  because  they 
draw  together  crowds  of  dissolute  and  debauched  persons,  thereby 
endangering  the  public  peace;  and,  second,  because  of  their 
tendency  to  corrupt  the  manners  of  both  sexes  by  such  an  open 
profession  of  lewdness."  A  married  woman  is  as  liable  for  this 
offense  as  &femme  sole,  for  the  offense  is  only  for  the  keeping  of 
the  house,  and  the  wife  is  generally  regarded  as  having  control 
of  the  internal  affairs  and  government  of  the  household.  She  is 
liable,  even  though  she  keeps  the  house  by  the  express  command 
of  her  husband. 

Seo.  35.  In  Bex  v.  Williams,  tried  at  the  M.  T.,  1710,  K.  B., 
1  Salk.  384,  which  was  an  indictment  against  "Williams  and  his 

■In  Browns.  Perkins,  12  Gray  (Mass.)  659.  In  "Welch  v.  Stowell,  2  Douglas 
89,  which  was  an  action  for  damages  (Mich.)  332,  it  was  held,  that  individ- 
sustained  by  reason  of  the  defendants  uals  have  not  a  right  to  abate  a  nuis- 
entering  the  store  of  the  plaintiff  where  ance  resulting  from  the  keeping  of  a 
liquors  were  kept  for  sale,  and  destroy-  bawdy  house  by  demolishing  the  build- 
ing the  liquors.  The  defendants  jus-  ing  or  otherwise  interfering  therewith; 
tined,  upon  the  ground  that  the  shop  that  the  remedy  is  by  indictment.  In 
and  the  liquors  were  a  common  nuis-  Barclay  v.  Commonwealth,  25  Penn.  St. 
ance,  but  the  court  held  that  nuisances  503,  it  was  held,  that  where  the  nuis- 
of  this  kind,  whose  effects  are  intangi-  ance  arises  from  the  wrongful  use  of  a 
ble,  cannot  be  abated  by  the  acts  of  building,  the  remedy  is  to  stop  the  use, 
parties,  even  when  aggrieved  thereby,  not  to  tear  down  or  demolish  the  build- 
Grrayfl.Ayres,7Dana(Ky.)375;  Moody  ing. 
t>.  Supervisors,  46  Barb.  (N.  Y.  Sup.  Ct.) 
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wife  for  keeping  a  house  of  ill-fame,  the  respondents  moved  to 
quash  the  indictment,  upon  the  ground  that  the  wife  living  with 
her  husband  could  not  be  said  to  keep  the  house  any  more  than  a 
servant  employed  therein  could  be.  But  the  court  overruled  the 
motion,  and  held  "  that  the  wife  may  be  guilty  of  and  commit  a 
crime  with  the  husband,  and  that  the  crime  is  joint  and  several. 
A  husband  and  wife  may  commit  a  crime  jointly,  and  be  jointly 
and  severally  punished  therefor,  as  murder,  treason,  etc.  Keep- 
ing a  bawdy  house  is  a  common  nuisance,  and  the  indictment  for 
keeping  is  a  charge  against  them  for  this  nuisance.  The  keeping 
is  not  to  be  understood  of  having  or  renting  in  point  of  property, 
for  in  that  sense  the  wife  cannot  keep  it ;  but  the  keeping  is  in 
the  government  and  management  of  the  house  in  such  a  disor- 
derly manner  as  to  be  a  nuisance ;  and  the  wife  may  have  a 
share  in  the  management  of  a  disorderly  house  as  well  as  the 
husband." 

Seo.  36.  It  has  also  been  held,  that  a  woman  occupying  a  single 
room  in  a  house  as  lodger,  who  allows  her  room  to  be  occupied 
by  others  for  the  purposes  of  prostitution,  may  be  chargeable  with 
keeping  a  bawdy  house,  as  much  as  though  she  used  the  whole 
house  for  that  purpose.  But  it  would  seem  that  mere  solicitation 
of  chastity  is  not  indictable.  Neither  can  a  woman  be  indicted 
for  keeping  a  bawdy  house,  merely  because  she  is  unchaste,  and 
admits  one  or  many  persons  to  her  room' to  have  illicit  intercourse 
with  herself.  Thus,  in  Begma  v.  Pierson,  1  Salk.  382 ;  2  Ld. 
Eaym.  1192,  it  was  held,  "  that  an  indictment  will  lie  against  a 
lodger  in  a  house  occupying  but  one  room  for  keeping  a  bawdy 
house,  if  she  there  accommodates  and  entertains  people  in  the 
way  of  a  bawdy  house.  It  would  be  keeping  a  bawdy  house  as 
much  as  though  she  had  the  whole  house ;  but  a  base  solicitation 
of  chastity  is  not  indictable."  A  female  boarder  in  a  house  of 
that  character  cannot  be  held  chargeable  for  keeping  a  house,  even 
though  she  has  a  separate  room  allotted  to  her  where  she  plies 
her  vocation.  The  keeper  of  a  house  of  this  character  is  the 
person  who  has  the  direction  and  control  of  its  government  and 
affairs.  A  person  occupying  a  single  room  in  a  house  over  which 
they  have  control,  and  of  which  they  have  the  management, 
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without  being  answerable  to,  or  under  the  control  of  any  other 
person,  is  just  as  much  the  keeper  of  a  house  as  though  their 
authority  extended  to  the  whole  building ;  for  as  to  them  the 
room  is  just  as  much  their  "  castle,"  in  the  legal  sense,  as  though 
it  was  a  whole  house,  and  they  have  the  same  rights  therein. 
An  officer,  entering  the  house  to  levy  execution,  would  have  no 
more  right  to  break  open  the  door  of  the  room  than  he  would  to 
break  the  outer  door  of  the  house. 

DISORDERLY   HOUSES. 

Sec.  37.  So,  too,  a  disorderly  house  is  a  common,  nuisance,  and 
while  bawdy  houses  legitimately  come  under  this  head,  yet  it 
embraces  a  large  class  of  other  houses,  kept  for  entirely  different 
purposes,  and  to  constitute  which  prostitution  need  not  be  an 
element. 

Seo.  38.  A  disorderly  house  is  any  place  of  public  resort  in 
which  unlawful  practices  are  habitually  carried  on,  or  which 
becomes  a  rendezvous  or  place  of  resort  for  thieves,  drunkards, 
prostitutes,  or  other  idle,  vicious  and  disorderly  persons,  who 
gather  there  to  gratify  their  depraved  appetites,  or  for  any  pur- 
'pose ; l  for  such  persons  are  regarded  as  dangerous  to  the  peace 
and  welfare  of  the  community,  and  their  presence  at  any  place  in 
considerable  numbers  is  always  a  just  cause  of  alarm  and  appre- 
hension.11 A  place  where  intoxicating  liquors  is  sold  contrary  to 
law  is  a  disorderly  house,  or  where  any  acts  punishable  by  tine 
are  habitually  carried  on ; '  and  a  place  where  liquor  is  sold  under 
a  license  in  excessive  quantities,  whereby  persons  become  intoxi- 
cated, and  where  frequent  brawls  result  therefrom,  is  a  disorderly 
house,  and  indictable  as  a  nuisance ;  for  no  person  has  a  right  to 
carry  on  upon  his  own  premises  or  elsewhere,  for  his  own  gain  or 
amusement,  any  public  business  clearly  calculated  to  injure  and 

1  State  o.  Williama,  30  N.  J.  102 ;  343 ;  Commonwealth  v.  Ashley,  2  Gray 

James  Butler's  Case,  1  City  Hall  Re-  (Mass.),356;  United  States®.  Columbus, 

corder  (N.  Y.),  66 ;  Mary  Bathbone's  5  Cranch  C.  C.  304 ;  United  States  «. 

Case,  id.  26.  Prout,  1  id.  203  ;  United  States  9.  Coul- 

8  State  v.  Hand,  7  Clark  (Iowa),  411 ;  ton,  id.  206 ;  United  States  e.  Lindsay, 

Commonwealth    «.     Howe,    13    Gray  id.  245;   United  States  v.  Gray,  2  id. 

(Mass.),  26 ;  Commonwealth  v.  Hart,  9  341 ;  but  see  United  States  ».  Nailor,  4 

id.  465.  id.  372 ;  United  States  v.  Squagh,  1  id. 

3  Commonwealth  a.  Stewart,  1 S.  &  E.  174. 
.Pa.)  342 ;  State  t.  Bailey,  1  Fost.  (N.  H.) 
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destroy  public  morals,  or  to  disturb  the  public  peace.  And  while 
a  license  to  sell  liquors  will  protect  a  person  from  prosecution  for 
such  sales,  it  will  not  protect  him  from  prosecution  for  an  abuse 
of  the  authority  given  him,  whereby  he  creates  a  nuisance. 

Sec.  39.  Noise  and  violence  are  not  necessary  elements  to  con- 
stitute a  disorderly  house.  It  is  sufficient  to  show  a  place  illy 
governed  and  regulated  in  the  sense  before  stated.  It  is  enough 
to  show  that  the  practices  indulged  in  are  unlawful,  and  destruc- 
tive of  public  morals  or  of  the  public  peace,  or  dangerous  to  the 
lives  or  property  of  a  community.1 

Seo.  40.  Not  only  is  the  person  keeping  the  house  liable  to 
indictment  therefor,  but  the  owner  thereof,  if  he  rents  it  knowing 


1  People  v.  Wood,  9  Parker's  Crim. 
Rep.  144.  In  United  States  «.  Colum- 
bus, 5  Cranch  C.  C.  305,  Cranch,  C.  J., 
charged  the  jury  thus :  "  If  you  believe 
from  the  evidence  that  the  respondent 
kept  a  public  and  open  shop  in  this 
city,  in  which  he  sold,  liquors  to  per- 
sons not  lodgers  or  boarders  at  his 
house,  at  times  to  persons  who  were 
drunk,  at  times  to  persons  who  came 
in  drank,  and  drank  there  and  went  out 
drunk,  to  persons  who  came  out  and 
went  away  from  his  house  in  a  noisy 
manner,  and  went  sky-larking  in  the 
streets,  and  that  he  had  no  license 
for  keeping  a  public  house,  then  you 
will  find  him  guilty  of  keeping  a  dis- 
orderly houBe,  as  charged  in  the  indict- 
ment." In  People  v.  Baldwin  and  wife, 
1  Crim.  Eec.  (N.  Y.)  379,  the  respondent 
Baldwin  was  the  proprietor  and  man- 
ager of  the  City  Theater  in  New  York 
city ;  his  wife  assisted  in  the  manage- 
ment thereof.  It  appeared  on  the  trial 
that  great  noise  proceeded  therefrom, 
annoying  the  neighborhood,  and  that 
young  lads  assembled  about  the  doors, 
using  profane  language  and  making  a 
great  noise ;  that  the  applause  inside 
the  theater  was  very  boisterous,  dis- 
turbing the  rest  of  those  living  in  the 
vicinity.  The  husband  was  convicted 
of  keeping  a  disorderly  house  and  the 
wife  was  discharged.  In  The  People 
v.  Rowland,  1  Crim.  Rec.  (N.  Y.)  286,  it 
was  held  the  house  need  not  be  noisy  to 
constitute  a  disorderly  house;  the  court 
said :  "  It  is  not  necessary  that  the  pub- 
lic peace  of  the  neighborhood  should 


be  disturbed ;  it  is  enough  if  it  is  re- 
sorted to  for  any  immoral  purpose." 
In  this  case,  it  was  proved  that  men 
and  boys  and  young  girls  assembled 
there  to  drink  and  tipple.  In  The  Peo- 
ple ».  Clark,  1  Crim.  Rec.  (N.  Y.)  288, 
the  respondent  kept  a  place  resorted 
to  by  young  boys,  thieves  and  rogues : 
held,  a  disorderly  house.  In  State  ». 
Buckley,  5  Harr.  (Del.)  508,  respondent 
kept  a  store  and  sold  liquor  under  li- 
cense, and  permitted  persons  to  collect 
there  in  crowds  on  sidewalk  and  in 
front  of  the  store,  who,  under  the  in- 
fluence of  liquor  obtained  there,  were 
noisy  and  riotous,  and  disturbed  the 
public  by  profane  cursing  and  swear- 
ing, and  other  offenses.  See  State  v. 
Hackney,  8  Ired.  494 ;  State  v.  Smith, 
6  Gill.  425.  A  concert  saloon,  where 
men  and  women  are  allowed  to  come 
together  for  improper  purposes,  is  a 
disorderly  house.  So  any  place  where ' 
there  is  public  music  and  dancing  that 
annoys  and  disturbs  the  neighborhood 
is  a  disorderly  house.  Gregory  «.  Taf  ts, 
6  C.  &  P.  271 ;  15  Eng.  Com.  Law,  393- 
397;  Gregory  *.  Taverner,  6  C.  &  P. 
280.  In  Bloomhuff  v.  State,  8  Blackf . 
(Ind.)  205,  it  was  held,  that  any  illy- 
governed  and  disorderly  room,  wherein 
disorderly  persons  were  suffered  to 
meet  and  remain  by  day  and  night 
drinking,  tippling,  cursing,  swearing, 
or  quarreling  or  making  great  noises,  is  a 
disorderly  bouse,  and  indictable  as  such. 
In  this  case,  the  nuisance  complained  of 
was  a  bowling  alley.  Barnesootta  v.  Peo- 
ple, 10  Hun  (N.  T.),  137:  Jacoboflisliy  v. 
People,  6  id.  524,  affd.  by  Court  of  Appeals. 
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the  purpose  for  which  it  is  to  be  kept,  is  equally  liable.'  So,  also, 
if  after  ascertaining  the  nature  of  the  business  carried  on  there, 
and  having  the  power  to  prevent  it,  as  by  refusing  to  extend  the 
lease,  or  if  he  actively  advises  the  keeping  or  assists  therein,  or 
gives  his  consent  thereto,  he  is  liable."  But  his  approbation  or 
consent  are  not  to  be  inferred.  They  must  be  proved  by  positive 
acts  or  declarations,  that  show  that  he  knew  the  improper  uses  to 
which  the  premises  are  devoted,  and  approved  thereof.  The  fact 
that  he  has  the  power  to  eject,  and  fails  to  exercise  it,  is  not  suffi- 
cient, and  would  not  warrant  a  conviction."  But  a  renewal  of 
the  lease,  knowing  what  purposes  the  premises  had  been  devoted 
to,  would  be  sufficient  to  charge  him.' 

HOUSE   OF  ASSIGNATION. 

Sec.  41.  A  house  of  assignation,  where  parties  meet  for  the 
purpose  of  prostitution,  is  a  disorderly  house,  although  no  pros- 
titutes are  kept  there.  It  is  as  much  a  violation  of  the  laws 
of  decency  and  morality,  and  is  as  disastrous  in  its  consequences 
to  society  as  a  bawdy  house,  and  tends  as  essentially  to  the 
destruction  of  public  morals  and  the  promotion  of  dissolute 
habits.  This  was  held  in  People  v.  Rowlands,  1  Wheeler's 
Crim.  Cas.  (N.  T.)  286;  and,  also,  see  Begina  v.  Pierson,  1 
Salk.  282. 

In  State  v.  Bailey,  1  Fost.  (N.  H.)  343,  it  was  held,  that  in 
an  indictment  for  keeping  a  disorderly  house,  it  is  not  neces- 
sary to  allege  that  it  is  kept  for  lucre  or  gain.  But  in  Jen- 
nings v.  Commonwealth,  17  Pick.  (26  Mass.)  177,  a  different 
doctrine  is  held.  But  being  per  se  a  common  nuisance,  if  it  is 
laid  in  the  indictment  to  the  commmon  nuisance  of  the  public, 
it  would  seem  to  be  immaterial  whether  it  is  kept  for  profit  and 
gain  or  not,  and  it  is  so  held  in  Commonwealth  v.  Ashley, 
2  Gray  (Mass.),  256.  The  effects  upon  the  community  are  the 
same  in  the  one  case  as  the  other,  and  the  offense  exists,  and 

i  People  c.Townsend,  3  Hill  (N.  Y.),  8  State  <o.  Williams,  30  N.  J.  103, 

479 ;  People  v.  Erwin,  4  Denio  (N.  Y.),  Begina  v.  Stannard,  Leigh  &  C.  349. 

127;  Commonwealth®.  Moore,  11  Cush.  4  State  o.  Williams,  30  N.  J.  103; 

^Mass.)  400 ;  Brooks  v.  State,  2  Terg.  Commonwealth  v.  Harrington,  3  Pick. 

482.  (Mass.)  26 ;  Smith  v.  State,  6  Gill.  425 ; 

3  State  v.  Abrahams,  6  Iowa,  118.  United  States  v.  Grav,  2  Cranch  C.  C. 

788. 
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it  is  so  held  in  Hunter  v.  Commonwealth,  2  Serg.  &  Eawle 
(Penn.),  298.' 

TIPPLING   HOUSE. 

Sec.  42.  A  common  tippling  house  is  a  disorderly  house  where 
people  are  allowed  to  congregate  and  drink  liquors,  and  to  remain 
upon  the  premises  behaving  in  a  disorderly  manner  to  the  annoy- 
ance of  the  neighborhood."  But  proof  of  a  single  instance  of 
disorderly  conduct  or  disturbance  is  not  sufficient.  It  must  be 
habitual.8  So,  too,  a  house  at  which  the  keeper  allows  people  of 
ill-fame  and  name  to  congregate  and  remain,  drinking,  tippling 
and  misbehaving  themselves  to  the  annoyance  of  the  public,  is  a 
disorderly  house  and  punishable  as  such  at  common  law,  and  when 
laid  in  the  indictment  as  being  a  common  nuisance,  it  is  not  nec- 
essary to  allege  that  it  was  kept  for  profit  or  gain.* 

PLACES   OF  AMUSEMENT   KEPT   FOB  GAIN. 

Sec.  43.  In  Tanner  v.  Trustees,  5'  Hill,  121,  the  court  held 
that  a  bowling  alley  or  any  place  of  amusement  kept  for  hire 
that  serves  no  useful  end  is  a  public  nuisance,  and  as  this  is  a 
leading  case,  and  one  that  is  often  referred  to  and  relied  upon  by- 
courts  when  dealing  with  nuisances  of  that  character,  I  have 
deemed  it  advisable  to  give  the  opinion  of  Judge  Cowen  in  full. 
The  action  was  brought  by  the  trustees  of  the  village  of  Batavia 
to  recover  a  penalty  of  five  dollars  imposed  by  the  terms  of  a  by- 
law of  the  village.  The  village  charter  contained  a  section 
authorizing  the  village  to  pass  by-laws,  among  other  things, 

1  In  Regina  t>.  Rice  et  al.,  Weekly        8  State  v.  Boyoe,  10  Ired.  (N.  C.)  536 ; 

Notes  (Bng.),  1866,  p.  38,  the  defend-  United  States  n.  Columbus,  5  Cranch 

ants  kept  a  house  to  which  prostitutes  C.  C.  (U.  S.)-304;   Commonwealth  v. 

resorted  with  men  for  the  purposes  of  Hunter,  3  S.  &  R.  (Penn.)  398 ;  People 

prostitution,  and  rented  rooms  for  that  v.  Rowlands,  Crim.  Rec.  (N.  T.)  386  : 

purpose.     It  was  held,  that  the  re-  People  v.  Clark,  3  N.  T.  385 ;  State  v. 

spondents  were  properly  convicted  of  Buckley,  5  Harring.  (Del.)  508 ;   State 

keeping  a  disorderly  house,  although  v.  Hackney,  8  Ired.  (N.  C.)  494. 
no  disorderly  conduct  other  than  that,        4  Commonwealth  v.  Stewart,  1  S.  & 

and  no  noise  or  violence  were  shown  R.  (Peun.)  843  ;    Smith   v.    Common- 

to  have  transpired  there.  wealth,  6  B.  Monr.  (Ky.)  33;  Bloom- 

8  State  if.  Bailey,  1  Foster,  supra ;  hufE  v.  State,  8  Blackf.  (Ind.)  475 ; 
Clementine®. State,  14 Miss.  113;  State  People  v  Baldwin,  Criminal  Recorder 
v.  Stevens,  40  Me.  559 ;  State  ».  Hack-  (N.  Y.),  386  ;  State  v.  Brickley,  5  Har- 
ney, 8  Ind.  494 ;  Dunnaway  v.  State,  9  ring.  (Del.)  508 ;  People  ®.  Rowlands, 
Terg.  (N.  C.)  350.  Criminal  Recorder  (N.  Y.),  386: 
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relative  to  nuisances  within  the  village  limits.  The  village,  by  a 
by-law,  provided  that  if  any  person  should  keep  or  maintain  a 
ball-alley,  the  person  so  offending  should  be  punished  by  a  fine 
of  five  dollars.  The  defendant  insisted  that  a  bowling  alley  was 
not  a  nuisance  when  kept  in  a  proper  manner,  and  that  his  alley 
was  kept  in  a  proper  manner.  There  was  no  evidence  in  the 
case  to  show  that  gaming  was  ever  practiced  there,  or  that  dis- 
orderly or  vicious  persons  congregated  there,  or  that  the  noise  of 
the  alley  disturbed  the  neighborhood.  The  question  was  decided 
upon  the  single  point,  whether  such  places  of  amusement,  serving 
no  useful  end,  were  per  se  common  nuisances. 

Cowen,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"  This  case  has  been  argued  mainly  on  the  general  words  at 
the  conclusion  of  the  village  charter.  So  far  as  the  arguments 
go,  on  these  they  need  not  be  considered,  for  I  am  of  the  opinion 
that  the  offense  prohibited  is  within  the  more  particular  words. 
Among  other  things,  the  trustees  are  authorized  by  that  section 
to  make  by-laws  relative  to  slaughter-houses  and  nuisances  gen- 
erally. The  by-law  in  question  provides  that  it  shall  not  be 
lawful  for  any  person  to  keep  or  maintain  any  ball-alley  or 
apparatus,  alleys,  machine,  building  or  inclosure,  constructed  for 
the  purpose  of  playing  thereon  or  therewith  at  the  game  called 
or  known  by  the  name  of  nine-pins  or  ten-pins,  for  gain,  hire, 
reward  or  emolument  of  any  kind,  or  in  any  manner  whatsoever. 
Establishments  of  this  kind  in  populous  communities  are  at  best, 
and  even  when  used  without  hire,  very  noisy,  and  have  a  tendency 
to  collect  idle  people  together  and  detain  them  from  their  business. 
When  built  and  kept  on  foot  for  gain,  the  owner  is  interested  to 
invite  and  procure  as  full  an  attendance  as  possible  day  after  day ; 
and  for  this  purpose  temptations  beyond  mere  amusement  are 
often  resorted  to,  such  as  drinking  and  gaming.  So  far  as  I  have 
been  able  to  discover  erections  of  every  kind  adapted  to  sports 
and  amusements  having  no  useful  end,  and  notoriously  fitted  up 
and  continued  with  a  view  to  make  a  profit  for  the  owner  are 
regarded  in  the  books  as  nuisances.  Not  that  the  law  discoun- 
tenances innocent  relaxation,  but  because  it  has  become  matter 
of  general  observation,  that  when  gainful  establishments  are 
allowed  for  their  promotion,  such  establishments  are  usually  per- 
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verted  into  nurseries  of  vice  and  crime.  Common  stages  for 
rope  dancers  have  been  adjudged  nuisances  at  the  common  law. 
"  Not  only,"  says  Hawkins,  "  because  they  are  great  temptations 
to  idleness,  but  because  they  are  apt  to  draw  together  great  num- 
bers of  disorderly  persons  which  can  but  be  an  inconvenience  to 
the  neighborhood."  In  the  next  section  he  distinguishes  between 
places  kept  for  such  useless  sports,  and  play-houses  that  were 
originally  introduced  for  the  laudable  design  of  recommending 
virtue  to  the  imitation  of  the  people  and  exposing  vice  and  folly. 
These,  he  says,  are  not  nuisances  in  their  own  nature,  but  may 
only  become  such  by  accident ;  whereas  the  others  cannot  but  be 
nuisances.  I  mention  common  stages  for  rope  dancing  because 
bowling  alleys  were  long  since  held  to  stand  on  the  same  footing. 
Jacob  Hall's  Case,  1  Mod.  76.  Hall,  a  rope  dancer,  had  erected 
a  stage,  or  was  about  erecting  one,  at  Charing  Cross,  which  the 
court  of  king's  bench  pronounced  to  be  a  nuisance.  Hale,  Ch.  J., 
mentioned  as  a  precedent :  "  That  in  the  eighth  year  of  Charles 
the  First,  Noy  came  into  court  and  prayed  a  writ  to  prohibit  a 
bowling  alley  erected  near  St.  Dunstan's  church  and  had  it." 
In  the  report  of  this  case  in  2  K.  &  C.  846,  Ch.  J.  Hale  is 
represented  as  saying  that  "Noy  prayed  a  writ  to  prohibit  a 
bowling  alley  and  had  it  without  any  presentment  at  all."  Thus 
we  see  that  Hawkins  is  sustained  by  the  highest  authority  in 
saying  that  such  places  cannot  but  be  nuisances.  The  tendency 
of  the  alley  being  well  known  it  was  adjudged  to  be  a  nuisance 
of  itself,  and  a  writ  accordingly  issued  to  remove  it  without  any 
trial.  Now  this  is  not  because  rope  dancing  or  playing  at  nine- 
pins or  any  other  game  with  bowls  is  a  mischief;  nor  that  being 
a  spectator  at  a  rope  dance  is  censurable  in  the  least.  Such  acts 
are  not  nuisances.  In  themselves  they  are  entirely  innocent. 
The  nuisance  Consists  in  the  common  and  gainful  establishment 
for  the  purpose  of  sports,  having  the  aptitude  and  tendency  of 
which  Hawkins  speaks.  Not  that  this  always  produces  the  con- 
sequences of  which  he  complains,  but  because  there  is  imminent 
danger  of  its  doing  so.  A  deposit  of  gunpowder,  a  useful 
article,  among  a  block  of  houses  might  be  very  harmless,  yet  it 
is  a  public  nuisance  from  the  danger  of  explosion.  Anon.,  12 
Modern  Eep.  342.    The  case  of  the  People  v.  Sergeant,  8  Cow. 
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139,  is  relied  on,  which  held  that  a  room  kept  for  the  playing  of 
billiards  was  not  a  public  nuisance,  though  a  profit  was  made  of 
it.     But  the  court  disavows  the  intent  to  interfere  with  the 
principle  laid  down  by  Hawkins.     On  the  contrary,  they  refer 
to  it  with  approbation,  and  admit  that  the  keeping  of  a  gaming 
house  was  an  indictable  offense  at  common  law.     This  was  held 
expressly  in  Bex  v.  Dixon,  10  Mod.  335.    Yet  the  act  of  gaming 
was  no  more  criminal  than  dancing  on  a  rope  or  playing  at 
cricket.    It  may  be  somewhat  difficult  to  reconcile  the  People 
v.  Sergeant,  with  the  general  principle  which  seems  perfectly 
well  settled ;  but  the  case  claims  no  more  than  that  a  billiard 
room  kept  in  a  particular  way  forms  an  exception.     In  general 
the  law  is  not  scrupulous  about  actual  results.     It  sees  that  a 
building  has  been  rented  for  an  idle  purpose,  the  probable  con- 
sequences of  which  will  be  pernicious.     It  does  not  stop,  there- 
fore, and  call  witnesses  to  prove  that  it  is  so  in  fact.     When 
Hall,  the  rope  dancer,  was  brought  up,  Lord  Hat.e  held  that  it 
was  enough  that  the  stage  had  been  or  was  about  to  be  erected. 
He  told  him  he  understood  it  was  a  nuisance  to  the  parish.     It 
is  true  that  some  of  the  inhabitants,  being  present,  said  it  occa- 
sioned broils  and  fightings,  and  drew  so  many  rogues  to  the  place 
that  they  lost  things  out  of  their  shops  every  afternoon.     But 
this  information  was  not  received  as  from  witnesses.     No  one 
could,  on  his  oath,  connect  the  cause  with  the  effects,  and  no  one 
appears  to  have  been  sworn.     All  the  evils  complained  of  might 
have  existed  without  the  stage.    Had  the  erection  been  for  the 
purpose  of  some  useful  business  or  object,  actual  consequences 
would  have  been  inquired  of.     But  it  was  the  simple  case  of  one 
man  squandering  his  time  for  money,  in  order  to  induce  others 
to  waste  both  their  time  and  money.     No  one  is  so  blind  as  not 
to  see  that  such  places,  on  their  becoming  known,  bring  together 
the  most  profligate  mixtures;    brawlers,  drunkards,   gamblers, 
blacklegs,  pickpockets,  petty  thieves.    Lord  Hale  did  not  want 
witnesses  of  this.    All  he  wanted  was  of  the  notoriety  of  the 
fact — the  testimony  of  experience..    According  to  the  report" 
of  HaWs  Case,  2  Keb.,  there  were  mere  affidavits  that  Hall  was 
going  on  to  build  his  booth,  which  was  not  yet  done.     The 
reporter  adds  that,  after  the  court  was  informed  of  the  working, 
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they  sent  for  Hall  and  the  workmen  by  a  tip-staff,  "  and  because 
he  would  not  enter  into  a  recognizance  not  to  build  on,  they 
committed  him  and  then  he  ceaat."  Ventbis  gives  the  same 
account  of  the  matter.  (Vent.  169.)  He  says  that  the  complaint 
was  that  the  booth  was  erecting,  and  that  Hall  intended  to  show 
his  feats  of  activity  to  the  annoyance  of  the  complainar  ts,  "  by 
reason  of  the  crowd  of  idle  and  naughty  people  that  would  be 
drawn  thither,  and  their  apprentices  inveigled  from  their  shops." 
The  court  ordered  him  to  stop ;  to  which  he  replied,  with  great 
impudence,  "  that  he  had  the  king's  warrant  for  it  and  promise 
to  bear  him  harmless."  After  committing  him,  the  court  ordered 
a  record  to  be  made  of  the  nuisance,  as  upon  their  own  view,  and 
awarded  a  writ  to  the  sheriff  to  prostrate  it.  All  this  is  only 
following  out  the  rule  of  law  that  a  man  shall  be  answerable  for 
all  the  probable  consequences  of  his  acts ;  the  obvious  ground  on 
which  the  court  proceeded  a  few  years  before  in  the  case  of  a 
bowling  alley,  without  even  waiting  for  a  presentment.  In  Rex 
v.  Moore,  3  B.  &  A.  184,  the  defendant  was  convicted  on  the 
ground  that  he  had  collected  a  crowd  in  his  own  field  for  pigeon 
shooting,  by  which  the  neighborhood  was  annoyed ;  and  he  was 
held  guilty  of  a  nuisance.  LrrrLEDAiE,  J.,  said :  "  No  doubt  it 
was  not  his  object  to  create  a  nuisance,  but  if  it  be  the  probable 
consequence  of  his  act,  he  is  answerable  as  if  it  were  his  actual 
object.  If  the  experience  of  mankind  will  lead  any  one  to 
expect  the  result,  he  is  answerable  for  it."  In  Rex  v.  Howell,  3 
Keb.  465,  the  court  thought  an  indictment  for  a  nuisance  in 
keeping  a  cock-pit  valid  at  common  law ;  and  this  again  on  the 
authority  of  the  bowling  alley  case,  which  they  mentioned,  and 
said  that  it  was  pulled  down  as  a  common  nuisance.  In  Rex'  v. 
Dixon,  the  indictment  was  simply  for  keeping  a  common  gaming 
house.  No  consequences  were  mentioned,  and  it  did  not  con- 
clude, "ad  commune  nooumentum."  It  was  therefore  insisted 
that  it  could  not  be  good  at  common  law.  The  court  answered 
that  it  was  not  necessary,  because  the  offense  was  a  nuisance  in 
its  own  nature. 

In  the  case  before  us,  the  rules  of  playing  in  Tanner's  ball 
alley  are  stated,  with  an  instance  of  play  by  a  person  who  hired 
the  alley,  and  proceeded  under  the  inspection  and  reckoning  of 
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Tanner.  I  have  gone  into  a  consideration  of  the  cases,  that  a 
building  which  the  law  considers  a  miisance  in  its  own  nature, 
when  kept  in  a  particular  way  and  for  a  particular  purpose,  is  not 
to  be  tested  by  appearances.  It  cannot  be  modified  by  printed 
rules  against  the  practice  of  gambling,  and  by  the  surveillance  of 
the  owner  as  if  to  see  that  they  are  not  violated.  The  law  knows 
that  appearances  are  often  simulated.  Vicious  houses  often  make 
loud  pretensions  to  such  superior  regularity,  that,  however  others 
may  behave,  they  would  be  thought  an  exception.  In  the  case 
of  the  ball  alley  mentioned  by  Lord  Hale,  the  court  did  not  send 
and  inquire  what  appearances  of  regularity  and  decency  might  be 
affected  by  the  owner.  Information  that  it  was  a  bowling  alley 
satisfied  them,  and  they  issued  a  writ  to  abate  it  without  waiting 
for  a  trial.  Their  own  sagacity  spoke  as  to  the  ultimate  effects. 
If  the  building  had  been  so  far  well  conducted,  so  much  the  bet- 
ter for  the  community.  The  court  determined  that  it  should  not 
afterward  be  conducted  at  all,  on  account  of  the  consequences  that 
would  probably  ensue.  Suppose  a  woman  to  hold  out  her  house 
as  one  of  ill-fame,  does  it  take  from  it  the  character  of  a  nuisance 
that  there  has  been  no  instance  of  actual  prostitution  ?  Or,  on 
trying  it  under  indictment,  would  it  be  necessary  to  show  a  case 
of  prostitution  ?  The  law  applies  as  we  have  seen  the  " presv/w/p- 
tis  juris  et  de  jure."  A  man  who  should  erect  a  pig-sty  under 
his  neighbor's  window  could  hardly  excuse  himself  by  showing 
that  he  intended  to  keep  it  clean  and  inoffensive,  although  the 
thing  is  useful  in  itself.  House  in  a  populous  town,  divided  for 
poor  people  to  inhabit  during  the  prevalence  of  an  infectious  dis- 
ease, is  a  nuisance.  1  Eolle's  Abr.  139.  The  law  does  not  wait 
for  the  disease  to  spread.  It  exercises  a  wise  forecast,  and  arrests 
the  evil  at  the  threshold.  It  does  the  same  thing  in  favor  of 
public  morals  and  economy.  A  useless  establishment,  wasting 
the  time  of  the  owner,  tending  to  fasten  his  own  idle  habits  on 
his  family,  and  to  draw  the  men  and  boys  of  the  neighborhood 
into  a  bad  moral  atmosphere,  a  place  which  in  despite  of  every 
care  will  be  attended  by  profligates  with  evil  communication,  and 
at  best  with  a  waste  of  time  and  money,  followed  by  a  multipli 
cation  of  paupers  and  rogues,  has  always  been  considered  an  ob- 
vious nuisance.     The  only  argument  I  have  heard  urged  in  excuse 


B2  PUBLIC  NUISANCES. 

for  a  bowling  alley  is,  that  the  exercise  of  the  players  is  conducive 
to  health.  In  this  respect  such  alleys  have  been  compared  to 
bath-houses.  The  answer  is,  that  there  are  various  other  kinds  of 
exercise  entirely  equivalent ;  and  if  not,  the  means  of  playing 
with  bowls  are  easily  accessible  without  those  public  establish- 
ments carried  on  for  hire,  which  the  law  has  denounced  as  of  evil 
tendency.  The  playing  with  cards  and  dice  have  been  recognized 
by  grave  authority  as  useful  in  recreating  and  fitting  a  person  for 
business.  Bacon's  Abr.,  Gaming,  A.  Yet  it  would  scarcely  be 
contended  that  a  card-room  kept  for  reward,  under  the  strongest 
protestations  that  it  was  intended  solely  for  recreation,  should  be 
tolerated  by  law.  The  pernicious  consequence  of  allowing  men 
to  have  a  pecuniary  interest  in  that  sort  of  play  is  too  well  known." 

Seo.  44.  The  doctrine  of  this  case  is  predicated  upon  a  false 
basis,  and  is  highly  erroneous  in  principle.  I  doubt  if  a  case  can 
be  found,  ancient  or  modern,  that  goes  to  the  extreme  and  un- 
warranted length  that  it  does.  The  learned  judge  proceeded 
upon  the  ground  that  bowling  alleys,  and  all  other  places  of 
amusement  kept  for  gain  or  hire,"  are  "malum  in  se,"  and  that 
no  proof  of  their  effects  is  necessary.  That  the  court  of  its  own 
mere  motion  may,  by  one  sweeping  exercise  of  power,  declare  the 
whole  catalogue  of  amusements  indulged  in  by  mankind,  and  for 
the  exercise  of  which  a  compensation  is  paid  to  the  proprietor, 
public  nuisances.  This  is  carrying  the  power  of  courts  to  more 
extreme  lengths  than  they  went,  even  in  the  period  of  the  world's 
history,  when  the  most  extreme  despotism  and  bigotry  prevailed. 
According  to  the  learned  judge's  own  showing,  Lord  Haie  would 
not  declare  Jacob  Hall's  rope-dancing  booth  a  nuisance  upon  the 
mere  complaint  of  the  persons  living  in  the  vicinity;  but,  not- 
withstanding the  fact  that  only  the  day  before  he  had  erected  his 
booth  at  Lincoln's  Inn  Field,  and  had  been  prevented  from  show- 
ing his  feats  there  by  a  writ  of  inhibition  from  Whitehall,  he 
sent/or  Hall,  and,  on  his  appearing  in  court,  did  not  tell  him 
that  his  business  was  a  nuisance,  but  that  he  understood  it  was  a 
nuisance  to  the  parish.  Nor  was  he  content  with  this,  but  took 
the  evidence  of  people  doing  business  and  keeping  shops  in  the 
vicinity  of  the  booth,  who  stated  that  it  called  large  crowds  of 
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thieves  and  rogues  to  the  vicinity,  and  that  they  had  that  day  lost 
many  things  from  their  shops  (1  Mod.  76 ;  2  Keble,  846),  and  it 
was  upon  this  evidence,  and  not  upon  the  mere  motion  of  the 
court,  that  he  declared  the  booth  a  nuisance,  and  ordered  its  pros- 
tration. I  say  it  was  upon  this  evidence,  I  mean  according  to  the 
report  of  the  cases  in  Keble  and  Modern,  relied  upon  by  the  court. 
Now,  so  far  as  the  authority  of  those  two  cases  goes,  there  is  no 
intimation  that  the  court  declared  the  booth  a  nuisance,  or  did 
any  thing  in  reference  to  it,  notwithstanding  the  evidence  before 
it  that  it  drew  thieves  and  rogues  to  the  place,  and  occasioned 
broils  and  fighting,  and  that  frequent  thefts  had  been  committed 
in  the  vicinity.  The  report  of  the  case  is  utterly  silent  as  to  the 
disposition  of  the  case,  so  far  as  Hall  or  his  booth  is  concerned ; 
but  they  close  by  putting  into  the  mouth  of  the  learned  judge  a 
mass  of  senseless  words,  having  no  connection  with  or  applica- 
bility to  the  case,  to  wit :  Lord  Hale  said,  that  "  in  the  reign  of 
Charles  I,  Noy  came  into  court  and  applied  for  a  writ  to  prohibit 
a  bowling  alley  near  St.  Dunstan's  church,  and  had  it ; "  and  this 
is  all  that  was  said  or  done  by  the  court,  according  to  those  reports 
in  reference  to  the  matter.  It  does  not  appear  that  Hall's  booth 
was  declared  a  nuisance,  or  that  a  writ  of  prohibition  was  issued. 
Now,  upon  this  senseless  statement  put  into  the  mouth  of  the 
court  by  these  two  worthless  reports,  the  learned  judge  felt  war- 
ranted in  holding  that  a  bowling  alley  is  a  common  nnisance  at 
common  law,  and  malv/m  in  se.  Now,  it  is  a  matter  well  under- 
stood, that  in  the  English  courts  the  Modern  reports  have  always 
been  regarded  as  very  doubtful  authority,  and  that  Keble's  reports 
were  in  such  bad  repute,  that  for  a  long  time  they  were  not 
allowed  to  be  used  or  referred  to ;  and  when  we  remember  this, 
and  find  this  same  case  of  Hall's  reported  in  Venturis,  169,  in  a 
sensible  way,  and  in  a  manner  so  different  from  the  reports  in 
Modern  and  Keble,  that,  except  for  the  name,  we  should  not 
recognize  them  as  the  same  case  at  all ;  and  when  we  still  further 
remember  that  Venbrii  reports  have  always  been  in  good  repute, 
and  that  they  were  published  in  Lord  Hale's  time,  and  bear  his 
unqualified  indorsement  and  approval  published  therein,  it  must 
require  a  high  degree  of  credulity  on  the  part  of  a  court  to 
predicate  an  important  principle  upon  the  mass  of  senseless  trash 
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in  Modern  and  Keble,  when  no  such  statements  appear  in  a  report 
of  the  same  case  by  a  reporter  who  is  known  to  have  been  correct, 
whose  reports  are  indorsed  by  the  court  whose  opinions  he  re- 
ports, and  the  cases  reported  by  whom  bear  intrinsic  evidence  of 
their  genuineness.  If  Lord  Hale  ever  made  the  statement  in 
reference  to  bowling  alleys,  attributed  to  him  in  Modern  and 
Keble,  it  is  certainly  singular  that  we  find  no  account  of  it  any- 
where else.  Lord  Hale  himself  afterward  wrote  his  "  Historia 
Placitorum"  and  not  a  word  is  said  by  him  there  in  reference  to 
the  case,  or  in  reference  to  bowling  alleys  being  common  nui- 
sances. Noy,  who  was  attorney-general  in  the  reign  of  Charles  I, 
was  himself  a  reporter,  and  not  a  word  about  the  circumstances 
of  the  prohibition  of  the  bowling  alley  near  St.  Dunstan's  church 
on  his  motion  is  to  be  found  in  his  reports.  Sawkvns,  who  was 
an  industrious  author,  and  who  is  regarded  as  high  authority, 
although  he  has  an  exhaustive  chapter  on  nuisances  in  volume  1 
of  his  Pleas  of  the  Crown,  fails  to  enumerate  bowling  alleys  as  in 
the  interdicted  list  of  amusements.  In  Viner's  Abr.,  Bacon's 
Abr.,  Petersdorffs  Abr.,  Russell  on  Crimes,  Gibbons  on  Nui- 
sances, or  any  of  the  English  works,  we  search  in  vain  for  any 
intimation  that  any  court  at  any  time,  or  under  any  circumstances, 
ever  held,  that  bowling  alleys  were  common  nuisances ;  and  the 
inference  is  irresistible,  that  they  were  never  so  regarded  or  held. 
But  admit,  for  the  purposes  of  the  argument,  that  the  court  did 
say  what  it  is  reported  as  saying  in  Modern  and  Keble,  what  does  it 
prove  ?  Does  it  establish  the  doctrine  of  Cowen,  J.,  that  bowl- 
ing alleys  are  public  nuisances  and  mahum  in  se,  so  that  a  court 
needs  no  evidence  of  their  ill  effects  to  declare  them  such  ?  By 
no  means ;  on  the  contrary,  it  simply  establishes  the  fact  that  a 
bowling  alley  may  be  declared  a  nuisance  when  it  is  near  a  church, 
or  when  the  manner  in  which  it  is  conducted  brings  it  within  the 
rule.  The  reasonable  presumption  is,  that  if  Noy  had  the  writ 
to  prostrate  the  bowling  alley  near  St.  Dunstan's  church,  he  had 
it  because  it  was  near  the  church,  and  disturbed  by  its  noise  the 
worship  there;  and  if  Lord  Hale  used  the  words  put  in  his 
mouth  in  Modern  and  by  Keble,  he  doubtless  referred  to  that  as 
a  precedent,  to  show  that  if  the  court  regarded  a  bowling  alley 
near  a  church  as  a  nuisance,  he  would  be  justified  in  holding  a 
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rope-dancer's  booth  near  the  king's  palace,  and  which  actually 
obstructed  the  highway,  as  a  nuisance ;  and  not  because  a  bowling 
alley  was  regarded  as  of  the  same  class  with  rope-dancers'  booths. 
For  a  better  understanding  of  the  matter,  and  as  illustrative  of 
the  utter  baselessness  of  the  foundation  upon  which  Judge  Cowen 
predicates  his  doctrine,  I  will  give  the  cases  as  reported  in  the 
Modern  reports  and  in  Keble,  and  also  by  Venturis. 

Sec.  45.  Jacob  HalVs  Case,  1  Mod.  E.  76;  2  Keble,  846: 
"  One  Jacob  Hall,  a  rope-dancer,  had  erected  a  stage  in  Lincoln's 
Inn  Fields,  but,  upon  petition  of  the  inhabitants,  there  was  a  writ 
of  inhibition  from  Whitehall.  Now,  upon  complaint  to  the 
judges  that  he  had  erected  one  at  Charing  Cross,  he  was  sent  for 
into  court,  and  the  chief  justice  told  him  that  he  had  heard  it  was 
a  nuisance  to  the  parish,  and  some  of  the  inhabitants  being  pres- 
ent said  it  did  occasion  broils  and  fighting  there,  and  drew  rogues 
and  thieves  to  the  place,  and  that  they  lost  things  out  of  their 
shops  every  afternoon.  And  Hale  said,  in  Car.  I,  "Noy  came 
into  court  and  prayed  a  writ  to  prohibit  a  bowling  alley  near  St. 
Dunstan's  church,  and  had  it." 

This  is  all  there  is  of  the  case  in  the  two  reports.  It  must  be 
confessed  that  this  report  is  rather  poor  authority  upon  which  to 
predicate  a  doctrine  so  sweeping  and  extensive  in  its  consequences 
as  that  laid  down  in  Tanner  v.  Trustees,  etc.  The  following  is  a 
copy  of  the  case,  as  it  appears  in  Ventris. 

Sec.  46.  Jacob  HalVs  Case,  Yentris,  169 :  "  Complaint  was 
made  to  the  lord  chief  justice  by  divers  of  the  inhabitants  about 
Charing  Cross,  that  Jacob  Hall  was  erecting  a  great  booth  in  the 
street  there,  intending  to  show  the  feats  of  activity  and  dancing 
upon  the  ropes  there,  to  their  great  annoyance,  by  reason  of  the 
crowd  of  idle  and  naughty  people  that  would  be  drawn  thither, 
and  their  apprentices  would  be  inveigled  from  their  shops.  Upon 
this  the  chief  justice  appointed  him  to  be  sent  for  in  the  court, 
and  that  an  indictment  should  be  presented  to  the  grand  jury  of 
this  matter,  and  withal  the  court  warned  him  that  he  should  pro- 
ceed no  further.  But,  he  being  dismissed,  they  were  presently 
after  informed  that  he  caused  his  workmen  to  go  on,  whereupon 
they  commanded  the  marshal  to  fetch  him  into  court ;  and  being 
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brought  in  and  demanded  how  he  durst  go  on  in  contempt  of  the 
court,  he,  with  great  impudence,  affirmed  that '  he  had  the  king's 
warrant  for  it,  and  promise  to  bear  him  harmless.'  Then  they 
required  of  him  a  recognizance  of  £300  that  he  should  cease  fur- 
ther building,  which  he  obstinately  refused,  and  was  committed. 
And  the  court  caused  a  record  to  be  made  of  this  nuisance  as 
upon  their  own  view  (it  being  on  their  way  to  Westminster),  and 
awarded  a  writ  thereupon  to  the  sheriff  of  Middlesex,  command- 
ing him  to  prostrate  the  building;  and  the  court  said:  '  Things 
of  this  nature  ought  not  to  be  placed  among  peoples'  habitations, 
and  that  it  was  a  nuisance  to  the  king's  royal  palace ;  besides,  that 
it  straitened  the  way  and  was  insufferable  in  that  respect.'  " 

Seo.  47.  Now,  which  of  these  reports  seems  to  bear  intrinsic- 
ally the  best  evidence  of  being  a  true  and  faithful  report  of  the 
proceedings  of  the  court  in  this  case?  In  the  report  of  the  case 
from  the  Modern  reports  and  Keble,  it  does  not  appear  that  any 
thing  was  done  by  the  court  in  reference  to  the  complaint  of  the 
people,  except  to  induce  Lord  Hale  to  utter  a  senseless  and 
meaningless  expression,  without  any  sort  of  force  or  application 
to  the  case  in  hand.  In  the  report  from  Yentris,  we  have  a  full 
and  complete  history  of  the  case  from  the  beginning  to  the  end, 
and  evincing  the  best  evidence  of  its  genuineness  from  the  fact 
that  every  movement  in  the  case  was  characterized  by  that  pru- 
dence and  cautious  regard  for  men's  rights,  and  that  degree  of 
temperate  mercy  that  was  always  exhibited  by  that  eminent 
judge  (Lord  Hale),  as  well  as  the  unflinching  firmness  with  which 
he  administered  the  law  to  wrong-doers  when  they  exhibited 
no  disposition  to  refrain.  From  the  latter  report  of  the  case,  it 
appears  that  the  court  had  abundant  reasons  for  declaring  the 
booth  a  nuisance :  First,  because  it  collected  a  crowd  of  idle  and 
naughty  people  to  the  vicinity,  and  called  apprentices  from  their 
work ;  and,  second,  because  it  was  so  near  the  king's  palace  as  to 
be  a  nuisance  to  that,  and  because  it  was  erected  in  the  street  and 
straitened  the  way.  The  court  did  not,  upon  the  evidence  before 
it,  order  the  prostration  of  the  building,  but  ordered  the  grand 
jury  to  find  an  indictment,  in  order  that  the  question  might  be 
tried  by  jury,  and  dismissed  Hall  from  the  court  with  a  warning 
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not  to  go  on  with  his  show ;  but,  he  disregarding  their  caution, 
the  court  viewed  the  nuisance,  and  upon  their  own  view  ordered 
its  removal.  It  is  evident  from  either  of  the  reports,  that  Lord 
Hale  had  abundant  evidence  before  him  of  the  deleterious  and 
annoying  character  of  Hall's  avocation  to  justify  him  in  directing 
the  destruction  of  his  booth,  and  declaring,  as  he  afterward  did 
in  Rex  v.  Batterson,  5  Mod.  142,  that  the  business  of  a  rope- 
dancer  is  a  nuisance  in  se.  But  I  cannot  concur  with  Judge 
Cowen,  in  Tanner  v.  Trustees,  ante,  that  any  of  the  cases  cited 
oy  him  in  any  measure  justified  the  court  in  holding  that  a  bowl- 
ing alley  is  per  se  a  public  nuisance,  or  has  been  so  regarded  at 
common  law ;  nor  can  I,  without  doing  violence  to  the  plain  and 
palpable  rules  that  have  been  established  by  the  courts  in  all 
periods  of  the  world's  history,  agree  that  the  facts  in  the  case  jus- 
tified the  court  in  declaring  the  bowling  alley  in  question  a  nui- 
sance. There  was  an  entire  absence  of  every  element  necessary 
to  bring  it  within  the  rule.  There  was  no  proof  that  it  disturbed 
the  neighborhood  by  its  noise;  that  crowds  of  idle  and  vicious 
people  congregated  there ;  that  gaming  was  ever  allowed,  or  that 
any  of  the  elements  existed  that  were  requisite  to  constitute  it  a 
nuisance,  or  that  such  a  condition  ,of  things  had  ever  resulted 
from  a  bowling  alley  in  any  place  or  at  any  time ;  and  I  feel 
compelled  to  say  that,  in  my  judgment,  it  was  an  unwarrantable 
exercise  of  power,  and  such  as  is  not  in  any  measure  sustained  by 
authority,  or  as  should  commend  itself  to  other  courts  as  a  prece- 
dent. The  doctrine  of  this  case  was  seriously  questioned  in  the 
case  of  Updike  v.  Campbell,  4  E.  D.  Smith's  C.  P.  (K  Y.)  570,  by 
Woodruff,  J.,  and  is  ably  reviewed  and  controverted  by  Beaslet, 
Ch.  J.,  in  State  v.  Mall,  32  IS".  J.  162,  and  was  not  so  far  regarded 
as  good  authority  in  State  v.  Hames,  30  Me.  65,  that  the  court 
felt  justified  in  holding  a  bowling  alley  a  nuisance  without  some 
of 'the  concomitants  that  have  usually  been  regarded  as  the  essen- 
tial elements  of  a  nuisance. 

Sec.  48.  In  People  v.  Sargeant,  8  Cow.  (K  Y.)  169,  the  court 

held,  that  a  billiard  room  not  being  a  nuisance  at  common  law,  is  not 

nuisance  when  conducted  in  an  orderly  manner,  without  noise  or 

gaming.    It  is  said  by  the  court  that  the  game  is  one  that  requires 

8 
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the  exercise  of  the  highest  skill,  and  from  this  fact  I  presume  the 
court  inferred  that  it  would  not  he  likely  to  attract  the  idle  and 
vicious,  and  produce  those  ill  results  upon  society  that  are  essen- 
tial in  order  to  constitute  such  places  public  nuisances.  It  cannot 
be  denied  that,  notwithstanding  the  comments  of  Judge  Cowen 
upon  the  doctrine  of  this  case,  in  Tanner  v.  Trustees,  etc.,  the 
court  pursued  the  usual  course  in  such  cases,  and  literally  followed 
the  precedent  established  by  the  English  courts.  Billiard  rooms 
never  having  been  declared  nuisances,  it  would  have  been  an 
exercise  of  power  on  the  part  of  the  court,  that  would  have  been 
wholly  unwarranted  by  any  precedent,  to  have  declared  the  room 
a  nuisance,  without  proof  of  the  manner  in  which  it  was  con- 
ducted, and  some  reliable  idea  of  the  probable  results  of  its 
existence. 

GAMING  HOUSES. 

Sec.  49.  Gaming  houses  are  common  nuisances,  and  punish- 
able criminally  at  common  law,  and  the  reason  therefor,  as  given 
by  Hawkins,  is,  that  they  are  detrimental  to  the  public,  in  that 
they  promote  cheating  and  other  corrupt  practices,  and  incite  to 
idleness  and  avaricious  ways  of  gaining  property.  Rex  v.  Dixon, 
10  Mod.  336;  1  Hawkins'  P.  C.  1586;  JBacon's  Abr.,  vol.  7,  Nui- 
sances, a  ;  Eussell  on  Crimes,  vol.  2,  p.  277.  In  Rex  v.  Regina, 
1  B.  &  C.  272,  it  was  held,  that  the  keeping  of  a  common  gaming 
house  for  lucre  and  gain,  and  unlawfully  causing  idle  and  evil- 
disposed  persons  to  frequent  the  place  to  play  together  for  large 
sums  at  a  game  called  "  rouge  et  noir,"  is  an  indictable  offense  at 
common  law,  and  Holeotd,  J.,  said,  that "  in  his  opinion  it  would 
be  merely  sufficient  to  allege  in  the  indictment  that  the  defendant 
kept  a  common  gaming  house,  without  setting  forth  particularly 
the  nature  or  kind  of  game  played ; "  and  the  same  was  also  held 
in  Rex  v.  Taylor,  3  B.  &  C.  502,  but  the  better  practice,  as  well 
as  the  most  safe  one,  would  be  to  set  forth  the  kind  of  games 
played  there.  As  to  what  constitutes  a  gaming  house,  within  the 
legal  meaning  of  the  term,  the  rule  was  laid  down  in  Blewett  v. 
State,  34  Miss.  606,  thus :  "  Gaming  implies  loss  or  gain  by  bet- 
ting between  parties,  such  as  excites  a  spirit  of  cupidity ; "  and 
in  Lewis'  U.  S.  Crim.  Law,  341,  343,  344,  and  in  "Waterman's 
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Archbold,  609,  610,  611,  the  same  rule  is  given.  It  was  also  held, 
in  the  same  case,  that  playing  the  "  rub,"  as  it  is  called,  to  see  who 
shall  pay  the  expenses  of  a  game  of  billiards,  is  not  gaming  within 
the  rule.  The  same  was  also  held  in  People  v.  Sargent,  8  Cow. 
169.  But  if  a  party  plays  at  any  game  for  stakes  of  money  or 
other  property  directly,  it  is  gaming.1 

Sec.  50.  It  is  also  held  that  a  married  woman  may  be  in- 
dicted for  the  offense.  Bex  v.  Dixon,  10  Mod.  335 ;  1  Hawkins' 
P.  C.  92,  §  30 ;  1  Hawkins'  Abr.,  vol.  1,  tit.  Nui.,  A.  Indeed,  it 
is  held  tbat,  in  cases  of  all  inferior  misdemeanors,  the  wife 
may  be  indicted  jointly  with  her  husband ;  particularly  where 
the  offense  is  one  that  can  be  essentially  aided  by  her  intrigues, 
and  where  it  does  not  appear  that  she  was  acting  under  the 
coercion  of  her  husband.  In  Rex  v.  Dixon,  10  Mod.  335,  the 
husband  and  wife  were  jointly  indicted  for  keeping  a  common 
gaming  house,  and  in  Rex  v.  Williams,  10  Mod.  63,  the  hus- 
band and  wife  were  joined  in  an  indictment  for  keeping  a 
bawdy  house,  and  in  both  cases  the  court  held  that  the  offense 
was  well  laid.  In  Russell  on  Crimes,  16,  the  learned  author  lays 
down  the  same  rule  as  well  established. 

COOK-PITS. 

A  cock-pit  is  a  common  nuisance,  and  not  only  indictable  at 
common  law,  but  it  is  considered  as  a  gaming  house  within  the 
Stat.  33  Hen.  8,  c.  9,  311,  which  imposes  a  penalty  of  forty  shil- 
lings a  day  upon  such  houses ;  and  in  Rex  v.  Howell,  3  Keble, 
510,  it  was  held,  that  upon  conviction  of  the  offense  at  common 

1  In  Eates  v.  State,  it  was  held,  that  setting  forth  that  the  defendant  kept 

a  single  act  of  gaming,  unaccompanied  a  common  gaming  house,  without  set- 

with  circumstances  of  aggravation,  is  ting  forth  what  was  done  there,  would 

not  such  a  misdemeanor  as  will  author-  not  be  sufficient.     In  Vanderwerker  v. 

ize  a  court  to  require  sureties  for  good  State,  13  Ark.  700 ;  United  States  v. 

behavior.    In  State  «.  Doom,  Charlt.  1,  Ringgold,  5  Cranch  C.  C.  3jJ8,  and  in 

it  was  held,  that  a  house  in  which  a  United  States  v.  Milburn,  5  Cranch  C.  C. 

faro  table  is  kept,  for  the  purposes  of  390,  it  was  held  not  necessary  to  set 

common  gambling,  is  per  se  a  nuisance,  forth  the  kind  of  game  played ;  but  it 

and  that  evidence  of  frequent  affrays  will  always  be  the  Detter  practice  to  do 

and  disturbances  committed  there  is  so.    In  James  Butler's  Case,  1  City  Hall 

not  necessary.    Also,  see  Hex  <o.  Dixon,  Recorder  (N.  Y.),  66,  it  was  held,  that 

10  Mod.  336 ;  1  Bacon's  Abr.,  tit.  Nui-  an  inn,  at  which  people  were  allowed 

sances ;   1  Hawkins'  P.  C.  (S.  C.)  76.  to  play  for  money,  is  punishable  as  a 

In  People  v.  Jackson,  3  Denio  (N.  T.),  disorderly  house. 
101,  it  was  held,  that  an  indictment 
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law,  the  court  would  adopt  this  as  the  measure  of  the  punish- 
ment. 

INNS. 

Seo.  51.  Everyone  at  common  law  is  entitled  to  keep  an  inn, 
and  may  be  indicted  and  fined  for  keeping  a  public  nuisance  if  he 
usually  harbors  thieves  or  suffers  frequent  disorders  in  his  house. 
So,  too-,  if  he  takes  exorbitant  prices,  or  if  he  refuses  to  receive 
a  traveler  as  a  guest  into  his  house,  or  to  find  him  food  upon  the 
tender  of  a  reasonable  price.  1  Hawkins'  P.  C.  78,  §§  1,  2.  It 
has  also  been  held,  that  the  setting  up  of  a  new  inn  where  there 
is  no  necessity  for  it,  as  when  there  are  already  a  sufficient  num- 
ber, renders  the  inn  so  set  up  liable  to  indictment  as  a  public  nui- 
sance.   1  Russell  on  Crimes ;  3  Bacon's  Abr.,  tit.  Inns. 

collecting  crowds. 

Seo.  52.  So,  too,  at  common  law  the  calling  together  of  a  large 
crowd  for  pigeon  shooting,  to  the  disturbance  and  endangering 
of  the  peace  of  the  neighborhood,  was  regarded  as  a  nuisance  and 
punished  as  such.  In  the  case  of  Rex  v.  Moore,  3  B.  &  Ad.  184, 
the  defendant  kept  an  inclosed  lot  near  a  highway  for  the  purpose 
of  allowing  persons  to  practice  at  rifle  shooting,  by  shooting  at 
marks  and  at  pigeons ;  and  as  a  consequence  large  numbers  of 
people  frequented  the  place  for  those  purposes,  many  of  whom 
were  idle  and  disorderly  personB,  armed  with  fire-arms,  and  by 
their  noise  and  conduct  disturbed  the  king's  subjects,  and  put 
them  in  peril.  It  was  held  that  he  was  chargeable  for  a  nui- 
sance.1   In  fact  it  may  be  said  that  any  business  or  act  which 

1  In  Bostook  v.  North  Staffordshire  has  excluded  all  improper  characters 

B.  B.  Co.  the  court  restrained  the  de-  from  the  grounds,  and.  the  amusements 

f endants  from  holding  a  regatta  near  within  the  ground  have  been  conducted 

the  plaintiffs  premises,  on  the  ground  In  an  orderly  manner.    The  collection 

that  the  calling  together  of  a  crowd  in  of   such  a  crowd  in  the  vicinity  of 

the  vicinity  of  her  house  and  grounds  dwellings  or  places  of  business  for  no 

was  a  serious  annoyance  to  the  inmates  useful  end,  being  a  nuisance  per  se. 

of  the  house,  and  exposed  her  prop-  Inchbald  o.  Bobinson,  4  L.  B.  Ch.  Ap. 

erty  to  damage.    In  Walker  v.  Brew-  388 ;  Cramp  e.  Lambert,  3  L.  B.  Eq. 

ster,  5  L.  B.  Eq.  25,  it  was  held,  that  409.    In  Morristown  ».  Mayer,  67  Penn. 

the  collection  of  a  crowd  of  noisy  and  St.  471,  it  was  held,  that  loungers  in 

disorderly  people,  to  the  annoyance  of  the  street  are  nuisances,  and  may  be 

the  neighborhood,  outside  the  grounds  indicted  as  such.    Bussell  on  Crimes, 

in  which  entertainments  with  music  p.  303  ;  2  Burn's  Justice,  Gaming  III  j 

and  fire-works  are  given,  is  a  nuisance,  1  Hawkins'  P.  C.  364. 
and  that  it  makes  no  difference  that  he 
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calls  together  a  large  crowd  of  disorderly  people  in  a  public  place 
to  the  disturbance  of  the  neighborhood,  and  where  people  are 
put  in  peril  either  of  their  persons  or  property,  or  whereby  the 
public  are  seriously  annoyed  is  a  nuisance.1  In  Commonwealth 
v.  Millman,  13  Serg.  &  Rawle  (Penn.),  403,  it  was  held  that  a 
constable  who  obstructed  a  highway  by  the  collection  of  a  crowd 
in  the  sale  of  goods  taken  in  execution  is  indictable  for  a 
nuisance,  and  the  same  was  also  held  in  Commonwealth  v. 
Passmore,  1  Serg.  &  Eawle  (Penn.),  40. 

In  Rex  v.  Carlisle,  6  C.  &  P.  324,  it  was  held,  that  the  exhi- 
bition of  effigies  or  any  thing  else  in  a  shop  window,  calculated 
to  collect  a  crowd  upon  the  streets  in  front  of  the  shop,  is  an  in- 
dictable nuisance. 

LOTTERIES. 

Sec.  53.  Lotteries,  being  regarded  as  mischievous  games,  are 
common  nuisances,  and  any  person  setting  up  a  lottery,  or  selling 
tickets  therein,  is  punishable  as  for  a  common  nuisance  at  com- 
mon law,  and  also  by  statute  9  and  10  "William  3,  ch.  17. 

FTRE-WOEKS. 

Seo.  54.  Establishments  for  the  manufacture  of  fire-works  are 
common  nuisances,  and  the  fire-works  themselves  are  so.  regarded, 
and  any  person  firing  them  in  any  public  street  or  place  is  pun- 
ishable as  for  a  common  nuisance.  This  was  also  made  an  offense 
by  statute  10  and  11  William  3,  ch.  7. 

MONOPOLIES. 

Sec.  55.  So,  also,  all  monopolies  were  regarded  as  nuisances  at 
common  law,  and  also  all  schemes  for  "  bubbling  "  the  public,  by 
raising  money  by  subscription  for  commercial  purposes,  and 
assuming  to  act  as  a  body  corporate  without  a  charter,  or  having 
a  charter  by  assuming  and  exercising  powers  that  were  not 
thereby  granted,  and  all  persons  engaged  therein  were  punish- 
able as  for  a  common  nuisance,  and  by  statute  6  Geo.,  ch.  18,  sec. 

1  Hawkins'  P.  C.  311.    So,  too,  in  of  a  dangerous  and  combustible  nature 

Williams  v.  East  India  Company,  3  is  a  criminal  act,  and  punishable  as 

East,  192-301,  the  court  said,  "that  for  a  nuisance."    Boscoe's  Crim.  Ev. 

the  placing  on  board  a  vessel  an  article  645. 
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19,  to  the  further  pains  of  prenmmre,'  that  is,  of  being  by  legal 
process,  put  outside  the  protection  of  the  law.  A  statute  which 
was  much  dreaded  and  regarded  as  execrable  by  the  English 
people.1 

THEATBES. 

Seo.  58.  Play-houses  or  theatres  were  not  regarded  as  nuisances 
per  se  at  common  law,  but  were  regarded  as  such  when  they 
drew  together  such  large  numbers  of  people  and  coaches  as  to  be 
generally  inconvenient  to  the  places  adjacent,  and  Hawkins  says 
(vol.  1,  p.  362,  sec.  7,  of  his  Pleas  of  the  Crown) :  There  seems 
to  be  a  proper  distinction  between  play-houses  and  other  nuisances, 
for  they,  having  been  originally  instituted  with  a  laudable  design 
of  recommending  virtue  to  the  imitation  of  the  people,  and 
exposing  vice  and  folly,  are  not  nuisances  in  their  own  nature, 
but  may  only  become  such  by  accident,  while  the  others  cannot 
but  be  nuisances.  Theatres,  conducted  properly,  and  so  located 
as  not  to  operate  as  a  serious  annoyance  to  the  neighborhood,  are 
not  regarded  as  a  nuisance.  But  when  they  are  used  for  the 
exhibition  of  low  and  vicious  plays  that  pander  to  the  base 
passions  of  men,  or  when  they  call  together  disorderly  and 
vicious  people,  they  are  nuisances,  and  that  too  of  the  worst 
type." 

COMMON    SCOLD. 

Sec.  57.  A  common  scold  is  a  common  nuisance,  and  for  the 
first  offense  was  formerly  punished  by  being  put  into  the  ducking 
stool,  and  for  the  second  offense  by  fine  and  imprisonment.  In 
the  early  cases  a  common  scold  was  held  not  entitled  to  the 
benefit  of  counsel,  but  in  Eegma  v.  Foxby,  6  Mod.  213,  Lord 
Hale  granted  that  privilege,  and  also  suspended  sentence  to  give 
the  respondent  an  opportunity  to  reform;  or,  as  the  reporter  says, 
"  to  see  how  she  would  behave  herself,"  "  for,"  said  Lord  Hale, 
"  if  we  duck  her  now  she  will  go  on  scolding  to  the  end  of  her 
life."  A  common  scold  may  be  said  to  be  a  woman  (for  the 
offense  is  confined  to  the  female  portion  of  society)  who,  by  loud 

1  Hawkins'  P.  C.  364,  sec.  11 ;  Penni-       »  People  v.  Baldwin,  1  Criminal  Re- 
man  v.  New  York  Balance  Co.,  13  How.    corder  (N.  X.),  286. 
Prac.  Rep.  (N.  Y.)40. 
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and  offensive  talk,  by  railing  and  brawling,  annoys  and  disturbs 
the  peace  and  quiet  of  the  neighborhood.1 

Sec.  58.  It  is  an  indictable  offense  in  this  country,  and  although 
in  Pennsylvania,  in  the  case  of  Commonwealth  v.  Hutchinson, 
3  Am.  Law  Reg.  113,  in  the  common  pleas  court,  the  judge 
thought  it  was  one  of  the  relics  of  the  dark  ages,  and  not  con- 
sistent with  the  "  high  tone "  of  the  19th  century  to  treat  it 
as  an  offense.  His  doctrine  does  not  seem  to  be  accepted  even 
in  his  own  State,  and  courts  go  on  regarding  it  as  an  indictable 
offense  precisely  as  though  he  had  not  struck  this  heavy  blow  at 
the  law  which  had  grown  hoary  and  wrinkled  from  its  extreme 
age.  I  think  the  court  must  have  been  of  a  highly  progressive 
order  to  take  such  a  sudden  departure  from  the  landmarks  that 
had  been  so  often  and  so  firmly  established  by  Pennsylvania 
courts,  and  if  the  learned  judge  had  really  become  so  advanced  in 
physical  refinement  that  the  brawling  tongue  of  a  common  scold 
would  produce  no  annoyance  to  his  senses,  he  should  still  have 
remembered  that  there  are  over  30,000,000  of  people  in  this 
country  who  have  not  attained  that  desirable  condition.  As  to 
the  precise  extent  of  annoyance  necessary  to  constitute  this  offense, 
the  cases  give  us  but  little  information,  or  as  to  how  extensively 
the  habit  must  be  fixed  upon  a  person ;  but  the  rule,  in  this  re- 
spect, undoubtedly  is,  that  the  practice  must  be  so  habitual  as 
that  it  may  fairly  be  said  to  be  common.  Anger  is  not  an  element 
of  the  offense.11  On  the  contrary,  anger  excited  by  just  provoca- 
tion would  be  a  full  defense  to  a  prosecution  therefor.3  On  the 
trial  of  an  indictment  for  being  a  common  scold,  particular  in- 
stances of  scolding  may  be  given  in  evidence,  and,  after  convic- 
tion, the  court  will  order  the  defendant  to  give  security  for  her 

1  4  Bl.  Com.  168 ;  Commonwealth  v.  sufficient  to  prove  that  she  ia  always 

Harris,  107  Mass.  108 ;  Rex  s.  Foxby,  scolding.   Roscoe's  Crim.  Bv.  745  ;  Rex 

6  Mod.  11  ;  United  States  v.  Royall,  3  v.  Cooper,  2  Strange  R.  1246 ;  1  Russell 

Crarich  C.  C.  620 ;  James  v.  Common-  on    Crimes,    303  ;    Commonwealth  v. 

wealth,  12  S.  &  R.  (Penn.)  220 ;  1  Haw-  Foley,  97  Mass.  497.    But  in  Massa- 

kins'  P.  C.  365,  ch.  75,  sec.  14;  Rolle's  chusetts  it  is  a  statutory  offense,  and 

Abr.  84;2Leff.  Cases,  39;  Green  wault's  applies  to  both  sexes,  and  they  are 

Case,  4  City  Hall  Recorder  (N.  T.),  174 ;  called  "  common  railers  and  brawlers." 

Field's  Case,  6  id.  90 ;  in  J.  Anson  v.  s  United  States  v.  Royall,  3  Cranch 

Stewart,  1  L.  R.  754,  it  was  held,  that  (U.  S.),  C.  C.  620. 

it  is  not  necessary  to  prove  the  words  8  Greenwault's  Case,  4  City  Hall  Re. 

used  by  the  respondent,  but  that  it  is  corder  (N.  T.)  384. 
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appearance  in  court,  from  day  to  day,  to  hear  judgment,  and  for 
her  good  behavior  in  the  meantime.  The  indictment  must  charge 
her  with  being  a  common  scold ;  an  indictment  charging  her  with 
being  a  common  slanderer  or  common  brawler  will  be  bad.1 

Sec.  59.  Eavesdroppers,  or  persons  who  go  about  secretly  lis- 
tening at  doors  or  windows,  or  elsewhere,  to  the  discourse  of 
others  for  the  purpose  of  framing  tattle,  are  common  nuisances 
at  common  law  and  punishable  by  fine,  and  were  generally  held 
to  bail  for  good  behavior."  A  person  listening  at  the  door  of  a 
jury  room,  to  hear  the  discussions  of  the  jurors  upon  a  case,  or  at 
any  public  building,  office  or  room,  comes  fairly  within  the  defi- 
nition of  the  offense.' 

Sec.  60.  Bishop,  in  vol.  1,  p.  1124,  of  his  work  on  Criminal 
Law,  refers  to  this  offense  as  "  one  of  the  dark  spots  of  the  past 
fast  receding  from  our  view,"  and  this  is  so  not  only  of  this  par- 
ticular offense,  but  also  of  many  other  common  law  offenses. 
No  doubt  at  the  time  when  these  offenses  were  generally  recog- 
nized as  being  of  a  serious  character,  the  offense  was  much 
more  serious  than  now,  and  in  that  period  of  the  world's  his- 
tory, it  may  have  been  a  wise  and  salutary  provision,  and  one 
rendered  necessary  not  only  for  the  preservation  of  the  peace  of 
families,  but  often  for  the  preservation  of  the  government  itself. 
But  in  this  nineteenth  century,  when  the  light  of  civilization 
extends  over  nearly  the  whole  earth,  and  when  the  peace  of  fam- 
ilies, the  reputations  of  men,  and  the  stability  of  governments 
depend  upon  surer  and  more  solid  foundations,  than  during  that 
period  when  the  courts  found  it  necessary  to  establish  penalties 
for  thi6  offense,  it  is  safe  to  leave  the  interests  of  society  in  the 
hands  of  our  legislatures,  and  the  practitioner  will  seldom  find 
it  necessary  to  resort  to  the  common  law,  to  secure  the  redress  of 
any  criminal  grievance.     But  however  that  may  be  at  the  pres- 

1  United  States  ».  Eoyall,  3  Crancli  •  State  v.  Williams,  2  Tenn.  101 ; 

(U.  S.)  C.  C.  618.  State  v.  Pennington,  3  Head.  (Tenn.) 

8  4B1.  Com.  168  ;1  Hawkins' P.C.  361;  299  jlBussell  on  Crimes,  301;  1  Burns' 

State  v.  Pennington,  8  Head.  (Tenn.)  Justice,  tit.  Eavesdroppers 
299 ;  State  v.  Williams,  2  Tenn.  108. 
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ent  time,  we  cannot  question  the  wisdom  of  the  courts  in  those 
"  ancient  times "  in  making  provision  for  the  punishment  of 
offenses  not  otherwise  provided  for.  In  the  dark  days  of  the 
world's  history,  the  courts  stood  like  a  wall  of  adamant  between 
the  people  and  unjust  and  tyranical  rulers.  In  all  periods  they 
have  preserved  the  peace,  protected  the  morals,  and  upheld  both 
individual  and  public  rights,  and  the  multiplicity  of  common 
law  remedies  for  various  offenses,  shows  the  jealous  care  which 
they  have  al  ways  had  for  the  welfare  of  the  people,  and  the  vig- 
ilance with  which  they  have  guarded  and  upheld  their  rights. 
But  with  however  much  admiration  we  may  regard  this  fidelity 
to  the  interests  of  society,  we  cannot  forget  that  society  changes, 
and  that  every  year,  almost,  renders  changes  in  the  law  necessary 
to  a  proper  adaptation  to  our  social  and  political  progress. 

NUISANCES   AFFECTING  PUBLIC   MOEALS. 

Sec.  61.  As  has  previously  been  stated,  any  thing  that  is  offen- 
sive to  the  morals  of  society,  or  that  is  indecent,  is  a  public 
nuisance.  Therefore,  any  indecent  exposure  of  one's  person  in  a 
public  place,  in  the  presence  of  several  persons,  is  a  public  nui- 
sance, and  indictable  and  punishable  as  such  at  common  law.1  It 
is  a  nuisance  because  it  shocks  the  moral  sensibilities,  outrages 
decency,  and  is  offensive  to  those  feelings  of  chastity  that  people 
of  ordinary  respectability  entertain.  But  in  order  to  constitute 
the  offense,  the  exposure  must  be  in  a  public  place,  and  in  the 
presence  of  more  than  one  individual.  The  offense  is  committed 
even  if  done  under  the  pressure  of  necessity,  if  it  is  in  an 
improper  and  exposed  place."  There  has  been  some  conflict  of 
doctrine  upon  this  branch  of  the  law,  and  it  may  be  well  to 
notice  it  briefly,  so  that  there  may  be  no  opportunity  for  mistake- 
And  here  it  may  be  well  in  the  first  place  to  note  the  distinction 
between  the  statutory  offense  and  the  offense  at  common  law.  In 
most  of  the  States  there  is  an  express  statute  providing  that,  "  if 
any  person  shall  be  guilty  of  open  and  gross  lewdness,"  etc.,  they 
shall  be  punished,  etc.     This  statute  does  not  affect  or  take  away 

«  Boom  v.  The  City  of  Utica,  2  Barb.        !  But  see  Miller  v.  People,  5  Barb. 
(N.  T.  Sup.  Ct.)  104.  (N.  T.  Sup.  Ct.)  203. 
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the  common-law  offense,  unless  in  express  terms  it  jS  so  provided, 
therefore  where,  under  an  indictment  for  the  statutory  offense,  the 
act  is  not  so  open  and  gross  as  to  bring  the  party  within  the  pro- 
visions of  the  statute,  the  respondent  may,  nevertheless,  be  con- 
victed of  the  common-law  offense,  if  the  act  charged  brings  him 
within  the  rule.1 

Seo.  62.  In  order  to  make  out  an  offense  under  the  statute,  the 
exposure  must  be  intentional,  or  so  open  and  gross  as  to  warrant 
a  presumption  of  criminal  intent ;  but  at  common  law  it  is  only 
necessary  that  the  act  be  committed  in  a  public  place,  in  the  pres- 
ence of  more  than  one  person,3  or  in  such  a  place  that  several 
persons  are  liable  to  witness  it.8  I  speak  of  this  here  so  that  there 
may  no  confusion  arise  in  the  examination  of  authorities,  where 
the  offense  is  laid  under  a  statute,  and  where  it  is  laid  at  common 
law. 

Seo.  63.  In  North  Carolina,  in  the  case  of  State  v.  Roper,  1 
Dev.  &  Bat.  (N.  C.)  208,  it  was  held  that  in  order  to  constitute  the 
offense,  it  is  not  necessary  that  the  act  should  be  actually  seen  by 
the  public ;  that  if  it  was  committed  in  such  a  public  place,  and 
under  such  circumstances,  as  to  render  it  probable  that  it  would 
be  seen,  whereby  there  was  danger  that  the  moral  sensibilities  of 
people  might  be  shocked,  that  the  offense  was  committed  within 
the  meaning  of  the  law." 

Sec.  64.  In  State  v.  Millard,  18  Yt.  574,  under  a  statute  pro- 
viding that,  if  any  person  shall  be  guilty  of  open  and  gross  lewd- 
ness," etc.,  it  was  held  that  where  a  man  was  guilty  of  indecently 
exposing  his  person  to  a  woman  whom  he  solicits  to  acts  of  sexual 
intercourse,  persisting  therein  in  spite  of  her  remonstrances,  he 

1  Knowles   r>.    The    State,   3    Day  C.  326.    In  Regina  v.  Elliott,  Leigh's 

(Conn.),  103 ;  State  v.  Rose,  32  Mo.  560  ;  Cas.  103,  the  respondents  committed 

1  Rubs,  on  Crimes,   301 ;    Hawkins'  fornication  on  a  public  common  near 

P.  C,  ch.  5,  §  5 ;  4  Bl.  Com.  65  n.;  3  a  foot-path,  where  any  one  passing 

Burns'  Justicej  tit.  Lewdness ;  Rex  v.  along  could  see  them,  but  they  were 

Sedley,  1  Sid.  168 ;  Rex  v.  Crunden,  2  actually    seen    by    only   one    persou. 

Camp.  89.  The  court  were  unable  to  agree  as 

a  State  ■».  Rose,  32  Mo.   560 ;  State  to  whether    this  was    an    indictable 

v.    Millard,    18    Vt.    574;    Regina   «.  nuisance,  and  the  respondents  were 

Orchard,  20  Eng.  Law  &  Eq.  598;  Re-  discharged  without  judgment   being 

gina  1).  Holmes,  20  Eng.  Law  &  Eq.  passed. 
597  ;  Regina  v.  Thallmuu,  1  Leigh  fa        '  Rex  ■».  Crunden,  2  Camp.  89. 
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was  guilty  of  the  offense,  and  "Williams,  Judge,  says :  ':  I  am 
not  satisfied  that  the  conduct  of  the  respondent  would  not  be 
indictable  at  common  law,  notwithstanding  the  intimation  to  the 
contrary  in  Fowler  v.  The  State,  5  Day's  Conn.  81 ;"  and  he  refers 
to  a  precedent  of  an  indictment  in  the  2d  of  Ohitty,  41,  on  which 
one  Bennett  was  convicted,  which  would  have  been  sustained 
upon  the  same  evidence  as  that  given  in  the  case  under  considera- 
tion. In  Hex  v.  Crunden,  2  Campbell,  89,  it  was  proved  that  the 
defendant  undressed  himself  upon  the  beach  to  bathe  in  the  sea, 
near  inhabited  houses,  from  which  he  could  be  seen  ;  although 
the  houses  had  been  recently  erected,  and  previous  to  their  erec- 
tion the  place  had  been  commonly  used  as  a  bathing  place,  he 
was  convicted,  although  there  was  no  evidence  that  the  respond- 
ent was  actually  seen  by  any  of  the  occupants  of  the  house. 
So  in  the  case  of  The  Commonwealth  v.  Sharpless,  2  S.  &  E. 
(Penn.)  91,  it  was  held  that  the  exposure  of  an  obscene  print  need 
not  be  public  to  make  the  offense  indictable,  holding  "  that  an 
offense  may  be  indictable,  if,  in  its  nature,  and  by  its  example,  it 
tends  to  the  corruption  of  morals,  although  it  be  not  committed 
in  public." 

Sec.  65.  In  Bex  v.  Gallard,  W.  Kel.  163,  it  was  held,  that  in 
order  ta  constitute  the  offense,  there  must  be  an  exposure  of  the 
private  members  of  the  body ;  that  it  is  no  offense  for  a  woman  to 
go  through  the  public  streets  stripped  to  the  waist.  But  the  doc- 
trine of  this  case  may  fairly  be  questioned  as  inconsistent  with 
the  principles  that  underlie  the  doctrine  upon  which  this  class  of 
nuisances  are  predicated ;  that  is,  that  any  thing  offensive  to  the 
moral  sensibilities,  or  calculated  to  shock  the  ordinary  feelings  of 
chastity  or  decency  of  mankind,  is  a  nuisance.  It  is  true  the 
court  say  that  "nothing  appears  immodest  or  unlawful,"  but  the 
judgment  of  the  court  upon  the  latter  point  will  hardly  commend 
itself  to  the  tastes  of  the  people  of  the  nineteenth  century,  and 
Bishop,  in  vol.  1,  p.  1131  of  his  work  on  Criminal  Law,  in  com- 

1  In  Rfex  v.  Webb,  2  Car.  &  K.  933,  it  M.  A.,  the  wife  of  B.,  and  other  the 
was  held,  that  whether  an  indictment  liege  subjects  there,"  is  good,  is  ques- 
which  charges  the  respondent  with  tionable  ;  but  if  it  appear  in  evidence 
having,  "  in  a  certain  public  place  that  the  exposure  was  in  the  presence 
within  a  certain  victualling  ale-house,  of  M.  A.,  the  wife  of  B.,  only,  a  con- 
indecently  exposed  his  person  to  one  viction  cannot  be  sustained. 
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menting  upon  this  case,  expresses  the  opinion  that  its  doctrine  is 
not  well  sustained  upon  principle. 

Sec.  66.  In  Miller  v.  The  People,  5  Barb.  (N.  T.  Sup.  Ct.)  203, 
it  was  held,  that  in  order  to  make  out  the  offense,  the  evil  intent 
must  be  made  out  and  be  passed  upon  by  the  jury.  This  is  true 
where  the  indictment  is  for  the  statutory  offense  of  open  and  gross 
lewdness,  but  it  is  not  true  as  applied  to  the  common-law  offense. 
If  a  person,  upon  a  principal  street  of  a  city,  where  people  are 
passing  at  all  times,  does  an  indecent  act,  whether  with  an  evil 
intent  or  under  the  pressure  of  an  actual  necessity,  the  offense  is 
committed,  and  he  is  as  much  subject  to  indictment  in  the  one 
case  as  in  the  other.  If  a  person  bathes  in  a  public  river,  within 
view  of  those  passing  along  a  highway,  or  within  sight  of  dwell- 
ingrhouses  that  are  actually  inhabited,  although  he  does  so  with 
no  improper  motive,  and  with  the  sole  view  of  making  himself 
clean,  yet  he  is  liable  to  indictment  and  punishment  as  for  a  com- 
mon nuisance;  and  the  fact  that  he  has  so  far  violated  the  rules 
of  propriety  and  ordinary  decency,  as  to  expose  his  person  in  such 
a  public  place,  is  sufficient  of  itself  to  raise  all  the  necessary  pre- 
sumption of  wrongful  intent.  In  the  case  of  Hex  v.  Sir  Charles 
Sedley,  1  Sid.  168,  the  defendant  was  indicted  for  showing  him- 
self naked  from  a  balcony  in  Convent  Garden  to  a  large  mul- 
titude of  people  there  assembled.  He  exposed  himself  thus  with 
no  evil  intent  or  purpose ;  yet  he  was  convicted  on  his  own  plea 
and  sentenced  to  pay  a  fine  of  2,000  marks,  to  be  imprisoned  for 
one  week,  and  give  sureties  for  his  future  good  behavior.  So  far 
as  the  nuisance  is  concerned,  it  is  not  a  question  of  intent  at  all. 
It  is  a  question  of  results.  If  one  does  an  act,  the  reasonable  and 
probable  consequences  of  which  will  be  to  shock  the  moral  sensi- 
bilities of  mankind,  and  offend  the  ordinary  proprieties  and 
decencies  of  society,  he  is  presumed  to  intend  all  the  conse- 
quences of  his  act,  and  he  has  committed  the  offense,  let  his 
intent  be  what  it  may.  In  the  case  of  Sir  Charles  Sedley,  he  was 
convicted,  even  when  in  fact  there  was  no  evil  intent ;  but  when 
the  act  was  done  because  of  his  idea  that  it  was  his  duty  to  do  so ; 
and  the  reason  why  he  was  convicted  was,  because  the  act  was 
done  in  a  public  place,  to  the  common  scandal  of  society,  and  in 
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violation  of  the  rules  of  decency  and  morality.  Ir_  Rex  v. 
Crunden,  previously  referred  to,  McDonald,  J.,  says :  "  I  can 
entertain  no  doubt  that  the  defendant,  by  exposing  his  person  on 
the  occasion  referred  to,  was  guilty  of  a  misdemeanor.  The  law 
will  not  tolerate  such  an  exhibition.  Whatever  his  intention 
might  be,  the  necessary  tendency  of  his  conduct  was  to  outrage 
decency  and  to  corrupt  the  public  morals.  Nor  is  it  any  justifi- 
cation that  bathing  in  this  spot  might  a  few  years  ago  have  been 
no  offense ;  for  any  thing  that  I  know,  a  man  might  have  danced 
naked  a  few  years  ago  in  the  fields  near  Montague  House,  bnt 
the  learned  counsel  would  hardly  claim  that  one  might  now  do  so 
with  impunity  in  Russell  Square.  Whatever  place  becomes  the 
habitation  of  civilized  men,  there  the  laws  of  decency  must  be 
observed."  And  in  this  case  the  conviction  was  sustained,  but, 
because  of  the  entire  lack  of  wrongful  intent,  the  court  allowed 
him  to  go  on  his  own  recognizance,  to  be  present  when  the  court 
should  call  on  him.  Thus,  it  will  be  seen  that  it  is  not  a  question 
of  evil  intent,  but  of  actual  results.  It  is  the  place  that  is  of  the 
essence  of  the  crime.  The  law  presumes  the  intent  when  the 
exhibition  is  in  such  a  place  as  to  be  in  plain  violation  of  the  laws 
of  decency  and  morality.  If  the  place  is  public,  the  offense  is 
committed,  unless  it  is  purely  accidental ;  but  if  the  place  is  not 
public,  it  must  be  in  the  presence  of  several  persons  and  inten- 
tional. 

Sec.  67.  In  the  case  of  Miller  v.  The  People,  above  referred 
to,  the  offense  was  not,  in  fact,  committed  in  a  public  place,  and 
was  committed  under  such  circumstances  that  it  could  in  no  sense 
be  said  to  be  in  violation  of  decency,  so  that  the  court  might  well 
say  that  no  presumption  of  wrongful  intent  could  be  raised.  In 
that  case  the  respondents  were  bachelors,  and  lived  alone  in  a 
house  of  their  own  in  the  neighborhood  of  two  or  three  other 
houses.  The  only  house  in  view  of  the  yard  in  which  the  offense 
was  committed  was  the  one  next  adjoining,  and  which  was  separ- 
ated from  their  yard  by  a  high  board  fence,  so  that,  the  court  say, 
the  respondents  had  no  reason  to  suppose  that  they  would  be  seen. 
But  the  wife  of  the  person  living  in  the  adjoining  house,  with 
whom  they  were  not  on  good  terms,  accidentally  saw  them  in  the 
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yard  with  no  clothing  on  except  their  shirts.  They  were  there  in 
that  plight  in  consequence  of  the  extreme  heat.  The  neighbor 
watched  them  and  made  complaint.  They  were  convicted  on 
trial  and  fined  $200  each,  but  the  supreme  court  set  the  verdict 
aside.  The  conviction  was  evidently  wrong,  because  the  expos- 
ure complained  of  was  not  in  a  public  place,  and  was  not  com- 
mitted under  such  circumstances  as  to  be  in  violation  of  public 
decency.  The  court  were  warranted  in  holding  that  an  evil 
intent  must  be  shown  in  order  to  constitute  the  offense,  when  not 
committed  in  a  public  place ;  but  when  the  act  is  committed  in  a 
public  place  it  is  malum  in  se,  and  whether  the  intent  was  wrong- 
ful or  not.  is  a  matter  of  no  consequence,  and  no  authority  can 
be  found  that  so  holds.  The  offense  consists  in  doing  that  which 
is  in  violation  of  public  decency  and  offensive  to  morality  in  a 
public  place,  or  in  the  presence  of  divers  persons,  and  the  intent 
with  which  the  act  is  done,  has  no  influence  either  in  creating  or 
excusing  the  offense.  It  stands  precisely  upon  the  same  ground 
in  this  respect  with  any  other  nuisance.  If  the  act  is  accidental 
it  is  excusable,  otherwise  it  is  not.  In  the  English  cases  the 
offense  is  made  to  depend  upon  the  fact,  whether  the  act  is  done 
in  a  public  place  or  not.  In  Regina  v.  Holmes,  20  Eng.  Law  & 
Eq.  596,  it  is  said  that  "  an  exposure  in  a  private  place  or  for  the 
purpose  of  private  annoyance  is  not  an  offense  cognizable  at  com- 
mon law."  Martin,  B.,  says :  "  It  must  be  to  the  public  injury." 
The  same  doctrine  was  held  in  Rex  v.  Crunden,  2  Camp.  89, 
also  in  Regina  v.  Orchard,  3  Cox's  C.  C.  248.  In  this  case  the 
indctment  was  for  an  unlawful  exposure  in  Farrington  Market. 
It  was  an  inclosure  formed  of  Portland  stone,  with  divisions  or 
boxes  like  the  urinals  at  railway  stations.  It  was  open  to  the 
public  for  certain  lawful  purposes,  but  otherwise  inclosed.  There 
was  a  hole  in  the  stone  work  to  enable  persons  to  look  through 
and  watch  the  proceeding  inside.  It  was  held  by  all  the  court 
that  this  was  not  a  public  place  within  the  meaning  of  the  law 
for  the  purposes  of  indictment.  The  case  of  Regina  v.  Watson, 
2  Cox's  C.  C.  376,  turned  upon  the  same  point.  The  defendant 
was  convicted  upon  an  indictment  charging  him  with  indecently 
exposing  his  person  in  a  certain  open  and  public  place  in  the 
presence  of  one  Lydia  Crickmore.     The  second  count  charged 
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him  with  the  same  offense  as  committed  in  the  presence  of  divers 
persons.  The  proof  showed  that  it  was  in  the  presence  of  Lydia 
Crickmore  alone.  He  was  convicted  on  the  first  count,  but  in  the 
Queen's  Bench  the  conviction  was  set  aside.  In  Begina  v.  Webb, 
1  Den.  C.  0.  338,  the  exposure  was  to  one  person  in  a  public 
house,  and  this  was  held  not  a  public  place  within  the  rule.  In 
State  v.  Roper,  1  Dev.  &  Bat.  C.  C.  208,  it  was  held  that  an  indict- 
ment charging  an  indecent  and  scandalous  exposure  to  public 
view  in  a  public  place,  is  sufficient,  even  though  it  is  not  alleged 
that  it  was  in  the  presence  of  any  person.  So  in  Grisham  v. 
The  State,  2  Yerg.  (Tenn.)  589,  it  was  held  that  it  need  not  be 
alleged  that  the  act  was  committed  in  the  public  streets,  or  under 
the  immediate  view  of  divers  persons.  In  Britain  v.  The  State, 
3  Humph.  (Tenn.)  203,  it  was  held  that  where  a  master  permitted 
his  slave  to  pass  in  the  public  streets  indecently  naked  he  was  lia- 
ble as  for  a  public  nuisance,  and  in  Nolin  v.  The  Mayor,  4  Yerg. 
(Tenn.)  163,  it  was  held  a  public  nuisance  to  exhibit  a  stud  horse 
in  the  streets  of  a  town,  and  the  same  has  been  held  in  other 
States.  So,  too,  it  is  equally  a  nuisance  to  expose  the  persons  of 
others  publicly,  or  to  exhibit  any  monstrosity.1 

Seo.  68.  It  is  an  offense  at  common  law  for  a  man  and  woman 
to  live  together  in  adulterous  intercourse,  and  persons  thus  offend- 
ing may  be  indicted  as  for  a  common  nuisance,  on  account  of  the 
open  and  notorious  lewdness  of  the  act."  But  adultery  or  forni- 
cation, committed  in  a  private  manner,  are  not  punishable  crimin- 
ally at  common  law.  Such  acts  must  be  so  open  as  to  be  a  public 
scandal  to  be  a  nuisance.  It  is  held  that  in  order  to  excuse  the 
offense  it  is  not  competent  for  the  parties  to  prove  that  they  have 
verbally  contracted  marriage  and  live  together  as  husband  and 
wife  in  pursuance  thereof.3     But  if  the  indictment  is  for  the  com- 

1  Britain  v.   The   State,  3   Humph.  Iredell  (N.   C),  378;    State  v.  Potet, 

(Tenn.)  203 ;  State  e.  Roper,  1  Dev.  &  8  Iredell  (N.  C),  23 ;  Anderson  o.  Com- 

Bat.  (N.  C.)  208  ;  State  v.  Rose,  32  Mo.  mon wealth,  5  Rand.   (Va.)  627;   Gri- 

560;  Miller  <o.  People,  5  Barb.  (N.  Y.  sham  v.  State,  2  Yerg.  (Tenn.)  589; 

S.  C.)  203.  Ref  v.  Johnson,  Comb, 377  ;  Clayton's 

s  Hawkins'  P.  C.  (vol.  105),  §  4 ;  State  Case,  12  Mod.  566 ;  State  v.  Coyle,  2 

«.  Moore,  1  Swan  (Tenn.),  136 ;  State  Humph.  (Tenn.)  414 ;  Rex  «.  Talbot,  11 

e.  Bailey,  2  Humph.  (Tenn.)  414 ;  State  Mod.  415. 

•».   Gooch,  7  Blackf.  (Ind.)  468  ;  Dam-  3  Grisham  v.  State,  2  Yerg.  (Tenn.) 

ron  v.   State,  8  Mo.  494;  Lawson  v.  589. 
State,  20  Ala.    65;    State  v.  Fore,  1 
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mon-law  offense,  it  would  seem  that  this  would  be  regarded  as  a 
defense,  where  the  parties  are  competent  to  contract  marriage,  for 
at  common  law  such  cohabitation  would  create  the  relation  of 
husband  and  wife.  But  this  could  not  be  held  where  the  par- 
ties, or  either  of  them,  are  incompetent  to  marry.  However, 
these  offenses  are  regulated  by  legislation,  and  resort  to  an  indict- 
ment for  the  common-law  offense  will  seldom  be  had. 

Sec.  69.  So,  too,  all  obscene  pictures,  prints,  books  or  devices 
are  common  nuisances,  and  any  person  having  them  in  his  or  her 
possession  for  the  purposes  of  exhibition  or  sale  may  be  indicted 
therefor  at  common  law,  because  they  are  clearly  in  derogation  of 
public  morals  and  common  decency.1 

ACTS   AFFECTING   HEALTH. 

Seo.  70.  It  is  a  public  nuisance,  for  a  person  afflicted  with  an 
infectious  or  contagious  disease,  to  expose  himself  in  a  public 
place,  whereby  the  health  of  others  is  jeopardized."  So,  too,  it  is 
an  offense  of  the  same  character  for  a  person  to  expose  one 
afflicted  with  such  a  disease  in  a  public  place.'  So,  too,  a  hospital 
for  the  reception  and  treatment  of  patients  with  contagious  dis- 
eases, established  in  a  public  place,  is  a  public  nuisance,  and 
indictable  as  such.4  So  a  depot  for  the  landing  of  emigrants  in  a 
public  place,  near  to  places  of  business  or  private  residences,  is  a 
public  nuisance."  So,  too,  it  is  a  public  nuisance  for  a  person  to 
take  a  horse  afflicted  with  glanders  or  other  infectious  diseases 
into  a  public  place,  particularly  to  water  it  at  a  public  watering 
place."  But  a  person  sick  in  his  own  house,  or  in  a  room  in  a 
hotel,  is  not  a  nuisance."  Nor  is  it  a  nuisance  for  a  person  to  use 
his  own  premises  for  a  hospital  for  the  treatment  of  horses  or 
cattle  affected  with  contagious  diseases,  or  to  pasture  sheep  upon 
his  own  premises  affected  with  foot  rot."    But  it  would  be  an 

1  Commonwealth  v.  Holmes,  17  Mass.  6  Brower  v.  New  York,  3  Barb    (N 

336 ;  Commonwealth  v.  Sharpless,  2  S.  T.)  234. 

&  R.  (Penn.)  91.  8  Mills  v.  Railroad  Co.,  2  Rob.  (N  T  ) 

s  Rex  v.  Vantadillo,  4  M.  &  S.  73.  326  ;  Barnum  v.  Van  Dusen,  16  Conn. 

5  Rex  v.  Burnett,  4  M.  &  S.  472  ;  Rex  200  (sheep  afflicted  with  foot  rot). 

v.  Sutton,  4  Burr.   2116;  1  Russ.  on  '  Mills  v.  Railroad  Co.,  2  Rob  (N  Y 

Crimes,  113.  Sup.  Ct.)  326. 

4  Rex  v.  Vantadillo,  4  M.  &  S.  73;  8  Fisher  d.  Clark,  41  Barb  (N  T  Sud 

Wolcott  v.  Mellick,  3  Stockt.  (N.  J.)  Ct.)  329.                                         ' 
309. 
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indictable  offense  for  a  person  to  take  sheep  affected  with,  foot  rot 
to  a  public  fair  or  other  public  place  where  the  disease  would  be 
likely  to  be  communicated  to  the  sheep  of  many  persons. 

Sec.  71.  So  it  is  a  public  nuisance  for  a  person  to  sell  diseased 
or  corrupted  meat,  or  unwholesome  or  adulterated  foods  or  drinks 
of  any  kind  deleterious  to  health.1  In  order  to  constitute  the 
offense,  the  meat,  food,  or  drink  must  be  of  such  a  noxious, 
unwholesome  and  deleterious  quality  as  to  be  injurious  to  health 
if  eaten.5  But  it  has  been  held  that  it  is  not  necessary  to  set 
forth  in  the  indictment  that  the  articles  were  sold  to  be  eaten." 
In  order  to  make  out  the  offense  it  is  necessary  to  show  that 
the  person  knew  that  the  provisions  were  diseased  or  adulterated, 
although  the  taint  or  adulteration  is  imperceptible  to  the  senses, 
and  produces  no  perceptible  injury  to  the  health  of  those  con- 
suming it.4  Knowledge  of  the  diseased  condition  of  meat,  or  of 
the  noxious  and  unwholesome  quality  of  food,  may  be  inferred 
from  circumstances. 

Thus  in  Goodrich  v.  People,  5  E.  D.  Smith  (K  T.),  549, 
it  was  held  that  the  jury  might  infer  guilty  knowledge  on  the 
part  of  the  respondent,  from  the  fact  that  he  knew  that  the 
abscess  or  the  sore  in  the  head  of  the  cow  (for  the  selling  of  the 
meat  of  which  he  was  indicted)  had  existed  and  been  increasing 
several  months,  and  that  he  was  liable,  even  though  the  taint  was 
imperceptible  to  the  senses,  and  produced  no  apparently  injurious 
consequences  to  those  who  ate  it.  In  Hex  v.  Dixon,  3  Maule  & 
Selwyn,  11,  the  respondent  was  convicted  on  an  indictment  for 
selling  bread  in  which  alum  was  mixed,  and  it  was  held  that  he 
was  chargeable,  even  though  the  bread  was  mixed  by  his  servants, 
as  it  would  be  presnmed  that  the  adulteration  was  made  with  his 
knowledge  and  by  his  directions. 

Sec.  72.  A  public  exhibition  of  any  kind  that  tends  to  the 
corruption  of  morals,  to  a  disturbance  of  the  peace,  or  of  the 

'  State  «.  Smith,  3  Hawks.  376 ;  State  *  State  v.  Norton,  2  Iredell  (N.  C), 

•b.  Norton,  2  Iredell  (N.  C),  40  ;  Good-  40 ;  State  d.  Smith,  3  Hawkins  (N.  (J.), 

rich  0.  People,  2  Parker's  Crim  Eep.  378. 

(NT)  622 ;  Goodrich  v.  People,  5  E.  8  Goodrich    t.   People,  8    Parker's 

P.  Smith  (N.  T.),  549  ;  Rex  v.  Dixon,  3  Crim.  Rep.  (N.  Y.)  622. 

M  &  S  11 ;  Daly  v.  Wehb,  4  Irish  R.  4  Goodrich  v.  People,  5  E.  D.  Smith 

(C.  L.)309.  (N.Y.  C.  P.),549. 
10 
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general  good  order  and  welfare  of  society,  is  a  public  nuisance.1 
Under  this  head  are  included  all  puppet  shows,  legerdemain,  ob- 
scene pictures,  and  any  and  all  exhibitions,  the  natural  tendency 
of  which  is  to  pander  to  vicious  tastes,  and  to  draw  together  the 
vicious  and  disorderly  members  of  society." 

COMBUSTIBLE   ARTICLES. 

Seo.  73.  The  keeping  of  gunpowder,  nitro-glycerine,  or  any 
other  combustible  or  dangerous  material  in  a  public  place,  or  a 
public  street,  or  on  a  highway  over  which  people  have  a  lawful 
right  to  pass,  is  a  public  nuisance,  and  indictable  and  punishable 
as  such.3  In  the  case  of  Peojple  v.  Sands,  1  Johns.  (N.  T.)  78,  it 
was  held,  that  the  keeping  of  gunpowder  in  large  quantities  in  a 
public  place  did  not  constitute  an  indictable  offense,  unless  it  was 
negligently  kept ;  but  this  does  not  appear  to  be  the  doctrine  of 
the  more  recent  cases.  In  Weir  v.  Kirk  (decided  October,  1873), 
Sharswood,  J.,  in  delivering  the  judgment  of  the  court,  referred 
to  the  opinion  of  the  court  in  Rhodes  v.  Dunbar,  7  P.  F.  Smith 
(57  Penn.  St.),  274,  and  adopted  its  language  and  doctrine  as  the 
doctrine  of  this  case.  "  These  observations  give  no  just  ground 
for  the  inference  that  a  ' powder  magazine,'  or  depot  of 'nitro- 
glycerine,' or  other  like  explosive  materials,  might  not  possibly 
be  enjoined,  even  if  not  prohibited,  as  they  usually  are,  by  ordi- 
nance or  law.  It  is  not  alone  on  the  ground  of  their  liability  to 
fire,  primarily  or  even  secondarily,  that  they  may  possibly  be 
dealt  with  as  nuisances,  but  on  account  of  their  liability  to  ex- 
plosion by  contact  with  the  smallest  spark  of  fire,  and  the  utter 
impossibility  to  guard  against  the  consequences  or  set  bounds 

1  Rex  v.  Bradford,  Comb.  304 ;  Hall's  East,  192 ;  Trueman  «.  Casks  of  Gun- 

Case,  1  Ventris,  169 ;  Knowles  ».  The  powder,   Thacher's  Criin.   Cases,   14  ; 

State,  3  Day  (Conn.),  103  ;  Jacko  v.  The  Anonymous,  12  Mod.  R.  342  ;  Rex  v. 

State,  22  Ala.  73 ;  Pike  v.  Common-  Taylor,  2  Stra.  1167  ;  Biggs  v.  Mitchell, 

wealth,  2  Duvall  (Ky.),  89.  31 L.  J.  M.  C.  163 ;  Weir  v.  Kirk  (Penn.), 

8  Thurber  v.  Sharp,  13  Barb.  (N.  Y.  reported  in  Law  Times  (N.  S.),  No.  1 ; 

Sup.  Ct.)  627;  Rex  v.  Carlisle,  6  C.  &  Rhodes  fl.Dunbar,7  P.  P.  Smith  (Penn.), 

P.  636  ;  Walker  v.  Brewster,  Law  Rep.,  274.    In  Hepburn  v.  Lordon,  2  Hem  & 

5  Bq.  28 ;  Willis  0.  Warren,  1  Hilt.  Mill.  Ch.  345,  the  defendant  was  re- 

(N.  T.  C.  P.)  590.  strained  from  storing  or  keeping  damp 

8  Malcolm  «.  Myers,  6  Hill  (N.  T.),  jute,  a  highly  combustible  article,  on 

292 ;  Fillo  v.  Jones,  2  Abb.  (N.  T.)  121 ;  his  premises,  near  the  premises  of  the 

Bradley  v.  People,  56  Barb.  (N.  T.)  72 ;  plaintiff.     Regina  e.  Lister,  3  Jurist, 

Cheatham  1>.  Shearon,  1  Swan.  (Tenn.)  570 ;  Crowder  v.  Tinkler,  19  Ves  Jr 

213;   Williams  v.  Bast  India  Co.,  3  617. 


PUBLIC   NUISANCES.  75 

to  the  injury,  which,  being  instantaneous,  extends  alike  to  prop- 
erty and  persons  within  its  reach.  The  destructiveness  of  these 
agents  results  from  the  irrepressible  gases,  once  set  in  motion,  in- 
finitely more  than  from  fires  which  might  ensue  as  a  consequence. 
Persons  and  property  in  the  neighborhood  of  a  burning  building, 
let  it  burn  ever  so  fiercely,  in  most  cases  have  a  chance  of  escap- 
ing injury.  Not  so  when  explosive  forces  instantly  prostrate 
every  thing  near  them,  as  in  the  instances  of  powder,  nitro-glycer- 
ine,  and  other  chemicals  of  an  explosive  or  instantly  inflammable 
nature."  And  in  this  case  ( Weir  v.  Kirk),  the  erection  of  a 
powder  magazine,  intended  for  the  reception  of  large  quantities 
of  powder,  on  the  line  of  a  public  highway  over  a  half  mile  dis- 
tant from  the  plaintiff's  residence,  was  enjoined.  Thus  it  will  be 
seen  that  the  fact  of  negligent  keeping  is  not  regarded  as  an  ele- 
ment. The  fact  of  its  presence  in  a  locality  where  it  may  result 
disastrously  is  sufficient. 

Sec.  74.  Any  thing  that  creates  unnecessary  alarm  or  anxiety 
in  the  public  mind,  such  as  the  publication  of  false  reports  of  an 
intended  invasion,  or  of  the  reported  presence  in  a  community  of 
a  child-stealer,  which  is  calculated  to  disturb  the  public  mind  and 
create  false  terror  or  anxiety,  is  a  public  nuisance,  and  was  so  held 
in  Commonwealth  v.  Cassidy,  6  Phila.  R.  (Penn.)  82.  In  that 
case  a  false  hand-bill  was  circulated,  cautioning  the  public  to  look 
out  for  a  child-stealer,  who  was  represented  to  be  a  black  woman, 
and  then  in  the  city,  and  fully  describing  her.  The  statement 
was  wholly  false,  but  naturally  created  great  alarm  in  the  city. 
The  person  circulating  the  bills  was  indicted  therefor  as  for  a 
public  nuisance,  and  the  court  held  that  the  indictment  would 
lie,  "that  mental  anxiety,  induced  from  any  cause,  is  a  fruitful 
source  of  bodily  disease,  as  well  as  of  death  itself,  and  any  false 
publication,  calculated  unnecessarily  to  excite  it,  is  a  public  nui- 
sance." 

Sec.  75.  There  are,  in  addition  to  the  matters  previously  named 
in  this  chapter,  a  multitude  of  uses  of  property  that  are  indict- 
able as  public  nuisances ;  but,  as  these  matters  will  be  specifically 
treated  in  other  chapters  of  this  work,  it  will  be  unnecessary  to 
treat  of  them  in  extenso  here.    All  obstructions  of  a  highway,  or 
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encroachments  thereon,1  as  well  as  all  obstructions  of  navigable 
streams,  or  encroachments  on  the  rights  of  the  public  therein," 
are  indictable  offenses.  For  particular  instances,  see  chapters  on 
Highways  and  on  Navigable  Rivers.  Any  use  of  property  in  a 
public  place,  which  endangers  the  safety  of  the  people,  as  the 
keeping  of  gunpowder,  nitro-glycerine  or  any  explosive  material ; 
or  the  keeping  of  dangerous  and  ferocious  animals ;  *  or  the  health 
or  comfort  of  the  people,  as  the  carrying  on  of  noxious  or  offen- 
sive trades  in  public  places  or  on  public  thoroughfares ;  *  or  the 
penning  back  of  the  water  of  a  stream,  so  as  to  render  it  stagnant 
or  prejudicial  to  the  health  of  the- neighborhood;*  or  the  taking 
of  horses  affected  with  the  glanders,  or  other  contagious  diseases, 
into  public  places ;  °  the  making  of  loud  noises  with  instruments 
or  otherwise  in  the  night-time,  to  the  disturbance  of  a  neighbor- 
hood ; *  the  placing  of  any  thing  near  a  highway  calculated  to 
frighten  horses;8  to  erect  pig-styes  and  keep  hogs  therein  in 
a  public  place;8  or  the  carrying  on  of  the  business  of  slaugh- 
tering animals  in  a  public  place  or  near  a  public  highway." 
Indeed  it  may  be  stated  as  a  general  proposition  that  any  use 
of  property  that  produces  a  nuisance  to  an  individual,  may  be 
the  subject  of  indictment,  if  it  is  also  in  any  wise  injurious  to 
the  public.  In  order  to  constitute  a  public  nuisance,  the  injuri- 
ous results  to  the  public  must  always  be  of  such  a  character  and 
extent,  that,  if  affecting  the  rights  of  an  individual  only,  they 
would  form  the  basis  of  a  private  action.     The  only  distinction 

1  Regina  v.  Un.  King.  Telegraph,  and  permitting  them  to  run  at  large, 
Co.,  31  Law  J.  (M.  C.)  167 ;  Turner  v.  knowing  their  ferocious  propensities,  is 
Ringwood  Highway  Board,  L.  R.,  9  an  indictable  offense.  4  Burns'  Justice, 
Eq.  Cas.  418 ;  Rex  t>.  Wright,  3  B.  &  Ad.  578 ;  Roscoe's  Crim.  Ev.  745 ;  Kelly  v. 
683.  Tilton,  8  Keyes  (N.  Y.),  263. 

2  Rex  0.  Russell,  6  B.  &  C.  572 ;  The  i  Rex  v.  Pappineau,  1  Stra.  686 ;  Rex 
People  v.  Vanderbilt,  ^6  N.  T.  287.  v.  Niel,  2  C.  &  P.  483 ;  Rex  v.  White,  1 

8  The  People  <o.  Sands,  1  Johns.  74 ;  Burr.  333 ;  Rex  v.  Wigg,  2  Ld.  Raym. 

Rex  «.  Taylor,  2  Stra.  1167;  Biggs  v.  1163. 

Mitchell,  31  Law  J.  (M.  C.)  163.    In  3        6  Munson  •».  The  People,  5  Parker's 

Rolle's  Abr.  139,  PI.  3,  it  is  said  that  Crim.  R.  (N.  Y.)  16 ;  Commonwealth  n. 

the  overcrowding  of  houses  with  poor  Webb,  6  Rand.  (Va.)  726  ;    State  v. 

people  in  time  of  infection  of  plague,  Close,  35  Iowa,  570. 
and  thereby  endangering  the  health  of        e  Regina  v.  Henson,  1  Dearsl.  (C.C.) 

a  neighborhood,  is  an  indictable  offense,  24. 

and  this  principle  has  been  recognized        '  Rex  v.  Higginson,  2  Burr.  1233. 
by  numerous  caBes  in  this  country.        »  Judd  v.  Fargo,  107  Mass.  294. 
See  Meeker B.Van  Rensselaer,  15  Wend.        •  Rex  «.  Wigg,  2  Ld.  Raym.  1163 
(N.  Y.)  377 ;  State  v.  Purse,  4  MeCord,       "  Taylor  v.  The  People,  6  Parker's 

472.  The  keeping  of  ferocious  animals,  Crim.  Law  (N.  Y.),  347. 
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between  a  public  and  private  nuisance  arises  from  the  difference 
in  effect.  In  the  one  case,  it  is  confined  to  a  single  individual  or 
to  an  injury  to  individual  rights,  while  in  the  other,  it  affects  the 
rights  of  individuals  only  as  members  of  the  public.1  It  is  not 
so  much  a  question  whether  a  large  number  of  persons  happened 
to  be  annoyed  by  the  act,  as,  whether  the  act  itself  was  such,  and 
in  such  a  place  as  that  the  natural  effect  thereof  would  be  to 
annoy  or  offend  all  who  came  within  its  sphere.3  In  the  case 
of  State  v.  Baldwin,  1  Dev.  &  Batt.  (N.  C),  195,  it  is  not  quite 
easy  to  understand  the  position  of  the  court,  and  it  is  quite  evi- 
dent that  it  had  no  clear  or  definite  notion  of  the  principles 
controlling  this  class  of  wrongs.  In  that  case  a  large  number  of 
individuals  assembled  in  a  public  place,  and  profanely  and 
with  loud  voices,  cursed,  swore  and  quarreled  in  the  hearing  of 
divers  persons,  and  by  their  boisterous  and  offensive  conduct 
caused  a  singing  school  in  the  vicinity  to  be  broken  up,  but  the 
court  held  that  this  did  not  constitute  a  public  nuisance.  The 
court  say :  "  In  order  to  make  an  act  indictable  as  a  nuisance,  it 
should  be  an  offense  so  inconvenient  and  troublesome  as  to  annoy 
the  whole  community."  The  utter  absurdity  of  this  position  is 
evident.  Carrying  out  the  principle  to  its  legitimate  sequences, 
there  never  could  be  an  indictment  sustained  for  such  offenses, 
except  in  small  communities.  An  obstruction  of  a  highway 
would  not  be  indictable  unless  every  member  of  the  community 
was  annoyed  thereby ;  the  obstruction  of  a  navigable  stream  could 
never  be  an  indictable  offense  unless  every  person  turned  sailor 
and  ran  his  boat  in  the  vicinity  of  the  obstruction  so  as  to  be 
subjected  to  its  annoyance.  The  exposure  of  a  person  infected 
with  a  contagious  disease  in  a  public  place,  would  be  no  offense, 
unless  the  whole  community  came  in  contact  with  him,  and  so 
with  the  whole  catalogue  of  offenses  of  this  character.  The  rule 
is,  not  that  a  whole  community  must  be  offended  by  the  act  or 
thing,  but  that  the  act  or  thing  must  be  of  such  a  character,  and 
in  such  a  place,  as  is  calculated  to  make  it  offensive  to  all  persons 
of  ordinary  sensibilities,  who,  in  the  exercise  of  a  legal  right,  come 
in  contact  with  it. '     Indecent  language  in  a  public  place,  or 

'  Soltau  v.  De  Held,  2  Sim.  (N.  S.)        »  Soltau  ».  De  Held,  id. 
133 ;  9  Eng.  Law  &  Eq.  104.  '  Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  15. 
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profane  cursing  and  swearing  in  a  loud  voice  and  boisterous 
manner,  are  offenses  calculated  to  shock  the  moral  sensibilities  of 
every  person  who  is  fit  to  be  regarded  as  a  member  of  any  com- 
munity, and  come  clearly  within  the  idea  of  a  public  nuisance. 
The  erection  of-  a  slaughter-house  upon  a  public  highway,  but 
so  far  removed  from  human  habitations  as  to  produce  no  annoy- 
ance to  them,  is  nevertheless  a  public  nuisance  if  the  smells  issu- 
ing therefrom  are  offensive  to  those  who  pass  upon  the  highway, 
though  the  members  of  the  community  are  benefited,  and  in  no 
measure  offended  thereby.1  In  Hex  v.  Niel,  2  C.  &  P.  483,  the 
defendant  was  indicted  for  carrying  on  the  business  of  a  varnish 
maker  near  a  highway,  which  proved  to  be  offensive  to  those  pass- 
ing thereon.  Ljord  Abbott,  in  submitting  the  case  to  the  jury, 
said :  "  The  only  question  for  you  to  determine  is,  is  the  business 
as  carried  on  by  the  defendant,  productive  of  smells  offensive  to 
persons  passing  along  the  public  highway."  And  the  rule  thus 
laid  down  is  in  accordance  with  the  settled  doctrine  of  the  courts. 
The  test  is,  not  whether  a  whole  community  is  annoyed  by  the 
act  or  thing,  but  is  it  in  a  public  place,  and  of  such  a  character 
as  is  likely  to  be  offensive  and  an  annoyance  to  those  who  come 
within  its  sphere." 

Seo.  76.  In  order  to  render  a  person  liable  for  a  public  nui- 
sance, by  carrying  on  a  noxious  trade,  or  maintaining  any  thing  that 
produces  noxious  smells,  it  is  not  necessary  that  the  smells  should 
be  injurious  to  health.  It  is  sufficient  if  they  are  of  such  an 
offensive  character  as  to  be  materially  offensive  to  the  senses,  and 
such  as  impair  the  physical  comfort  of  those  who  come  within 
their  sphere.* 

AGAINST  WHOM   AN    rNDIOTMENT  WILL    LIE. 

Seo.  77.  The  person  erecting,  as  well  as  the  person  maintain- 
ing a  pubic  nuisance,  are  liable  to  indictment  therefor,  jointly  or 
"ndividually,  at  the  election  of  the  prosecuting  officer.*  A  land- 
lord who  rents  premises  for  a  purpose  which  in  the  very  nature 

•  Taylor  «.  The  People,  6  Parker's  (N.  T.)  576 ;  Rex  o.  White,  1  Burr.  333- 

Crim.  Law  (N.  Y.),  347.  Brady  v.  Weeks,  3  Barb.  (N.  Y.  Sup.  Ct.) 

!  Soltau  v.  De  Held,  9  Eng.  Law  &  157 ;  Walter  v.  Self  e,  4  Ens.  Law  &  Ea 

Eq.  104.  15. 

8  Catlin  v.  Valentine,  9  Paige's  Oh.        4  Pendrudock's  Case,  5  Coke,  100. 
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of  things  would  become  a  public  nuisance,  is  equally  liable  with 
the  tenant,  to  indictment  therefor.  So  too  when  one  erects  a 
nuisance,  and  lets  the  premises  to  another,  with  the  nuisance  still 
existing,  he  is  liable  to  indictment,  precisely  the  same  as  though 
he  had  not  demised  the  premises,1  and  even  though  he  cannot 
lawfully  enter  to  abate  it."  Where  a  tenant  goes  into  the  posses- 
sion of  premises  knowing  that  a  nuisance  exists  thereon,  and  main- 
tains it,  he  is  liable  to  indictment  therefor.  But  in  order  to  render 
him  liable  he  must  maintain  the  nuisance  in  the  strict  sense  of  the 
word.  That  is,  he  must  be  so  situated  in  reference  thereto,  and 
must  so  conduct  himself,  that  he  would  be  liable  to  a  civil  action 
for  individual  damages  resulting  therefrom.  In  order  to  charge 
the  tenant  he  must  be  aware  of  its  existence  and  promote  or  con- 
tinue the  nuisance  after  he  comes  into  possession."  A  landlord 
who  lets  premises  for  a  particular  purpose,  which  may  or  may 
not  become  a  nuisance,  according  to  the  manner  in  which  the 
tenant  conducts  the  business,  is  not  liable  either  to  an  action  or 
to  indictment  therefor,  unless  he  had  reasonable  grounds  to 
believe  that  the  nuisance  would  be  created  from  such  use.* 
Neither  is  the  landlord  liable  for  a  nuisance  created  by  the  tenant, 
when  the  nuisance  arises  from  a  use  of  the  premises  which  was 
not  contemplated  by  the  lease.6    But  if  a  tenant  creates  a  nui- 

1  Roswell  t.  Prior,  12  Mod.  639.     In  Hoane  v.  Dickenson,  2  Ld.  Eaym.  1568; 

this  case,  Lord  Holt  says :   "  It  is  a  Lord  Egremont  v,  Pulman,  M.  &  M. 

fundamental  principle  in  law  and  rea-  404 ;  Brown  «.  Russell,  L.  R.  (3  Q.  B.) 

son,  that  he  who  does  the  first  wrong  251.    See  authorities  cited  on  this  point 

shall  answer  for  all  consequential  dam-  in  chapter  on  Private  Nuisances, 

ages ;  and  here  the  original  erection  *  Fish  v.  Dodge,  4  Denio  (N.  T.),  311 ; 

does  not  influence  the  continuance,  and  Pickard  v.  Collins,  23  Barb.  (N  T.  Sup. 

it  remains  a  continuance  from  the  very  Ct.)  444;  Rich  ».  Basterfield,  4  C.  B.  805 ; 

erection,  and  by  the  erection  until  it  Brown  ».  Russell,  L.  R.  (3  Q.  B.)  251. 

be  abated."    Leslie  v.  Pound,  4  Taunt.  6  Rich  v.  Basterfield,  4  C.  B.  805.    In 

649 :  Bishop  v.  Trustees,  etc.,  28  L.  J.  this  case  the  landlord  erected  a  coffee- 

(Q.  B.)  215.  house,  with  a  low  chimney  under  the 

'  Thompson  v.  Gibson,  7  M.  &  W.  plaintiff's  windows,  and  let  it.    The 

(Exch.)  455.    In  this  case,  Pakke,  B.,  tenant  lighted  a  fire  in  the  chimney 

lays  down  the  rule  thus  :  "  It  is  said  and  created  a  great  smoke,  which  was 

that  the  defendants  cannot  now  remove  a  nuisance  to  the  plaintiff's  house.     It 

the  nuisance  without  being  guilty  of  a  was  held,  that  the  landlord  was  not 

trespass,  and  that  it  would  be  hard  to  liable  as  if  the  tenant  had  used  coke 

make  them  liable ;  but  that  is  a  conse-  or  charcoal  in  the  chimney,  or  had  ab- 

quence  of  their  own  original  wrong,  stained  from  the  use  of  the  chimney 

and  they  cannot  be  excused  by  show-  when  the  wind  blew  in  the  direction 

ing  their  inability  to  remove  it."  This  of  the  plaintiff's  house,  the  nuisance 

is  the  universal  rule.  would  not  have  been  created,  and  that 

3  People  v.  Erwin,  4  Denio  (N.  T.),  the  presumptions  were  all  in  favor  of 

129;  Tenant  v.  Goldwin,  1  Salk.  21  j  the  landlord. 
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sauce  before  the  expiration  of  his  term,  and  the  landlord  renews 
the  lease  knowing  of  the  existence  of  the  nuisance,  he  becomes 
liable  to  the  same  extent  thereafter  as  though  he  had  erected  the 
nuisance  himself.1  A  person  who  erects  a  structure  that  is  a 
nuisance,  and  then  parts  with  his  title  to  the  premises,  and  cove- 
nants with  his  grantee  for  quiet  enjoyment  and  a  right  to  maintain 
the  erection,  is  liable  both  civilly  and  criminally  for  its  continuance, 
upon  the  ground  that  by  his  relations  with  the  occupier  he  affirms 
the  nuisance,  and  he  is  regarded  in  law  as  continuing  it.  But 
when  such  an  erection  is  made  by  the  owner  of  the  fee,  and  he 
parts  with  the  title  and  possession,  he  is  liable  for  erecting  and 
upholding  the  nuisance,  during  the  period  he  held  the  title,  but 
he  is  not  liable  for  a  continuance  of  the  nuisance,  unless  from  the 
terms  of  his  conveyance,  he  can  fairly  be  said  to  affirm  and  uphold 
it,  and  action  or  indictment  must  be  brought  within  the  period 
designated  by  the  statute  of  limitations."  The  person  in  posses- 
sion who  continues  the  nuisance,  or  upholds  it,  is  always  liable 
therefor,  but  in  order  to  fix  his  liability  he  must  have  done  some 
act  to  continue  it.  If  one  diverts  water  from  the  land  of  another 
and  turns  it  upon  his  own,  his  heir  is  not  liable  merely  for  using 
the  water  so  diverted,  if  he  has  done  no  act  to  continue  the 
nuisance.8  The  ground  upon  which  the  alienor  is  held  liable  for 
a  nuisance  erected  by  him,  is  that  he  is  the  author  of  the  original 
wrong,  and  transferring  the  premises  with  the  original  wrong 
still  existing,  is  treated  as  affirming  the  continuance  of  it.  The 
indictment  can  be  sustained  against  either  or  both  of  them. 
But  in  order  to  make  the  alienee  liable  for  a  continuance  of 
the  nuisance  he  must  have  done  some  act  to  uphold  the  original 
wrong.  This  may  be  established  by  proof  of  user,  either  by 
himself  or  by  others  by  his  permission,  or  that  he  has  let  the  prem- 
ises and  receives  rent  therefor.*  In  all  cases  where  it  is  sought 
to  fix  the  liability  of  the  tenant  or  alienee  for  the  maintenance 
of  a  nuisance  existing  when  he  went  into  possession,  except 
where  he  has  actually  used  the  nuisance,  or  done  some  act  that 

1  The  People  v.  Townsend,  3  Hill  8  Hughes  ®.  Murry,  3  Har.  &  McHen 

(N.Y.),479;Veddere.Vedder,lDenio  441. 

(N.  T.),  257.  *  Wheaton's  Selwyn,  vol.  2,  p.  356 ; 

5  Waggoner   v.  Jermaine,  3  Denio  Cro.  ,Tac.  373. 
(N.  Y.),  306. 
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amounts  to  a  continuance  of  it,  he  should  be  notified  to  abate  it, 
and  if,  after  the  lapse  of  a  reasonable  time  thereafter,  he  fails  to 
abate  it,  he  is  liable  for  its  continuance.1  A  corporation  is  liable 
for  a  nuisance  created  by  its  servants  or  agents,  even  though  the 
ofiicers  thereof  had  no  knowledge  of  its  creation,  and  even  though 
the  nuisance  arose  from  the  doing  of  an  act  in  a  manner  different 
from  that  in  which  it  had  been  directed  to  be  done.'  So  too  a 
master  is  liable  to  indictment  for  a  public  nuisance  created  by  his 
servant  while  in  the  course  of  his  employment,  but  the  act  by 
which  the  nuisance  was  created  must  have  been  done  strictly 
within  the  course  of  his  employment,  and  while  in  the  discharge 
of  his  duties  pertaining  thereto,  and  must  be  of  such  a  character 
as  to  be  fairly  deemed  to  be  in  execution  of  his  master's  will,  for, 
when  a  servant,  even  in  the  course  of  his  employment,  so  far 
ignores  his  master's  will  as  to  set  up  and  execute  his  own,  wan- 
tonly and  maliciously,  he  cannot  be  treated  as  doing  his  master's 
will,  and  the  master  will  not  be  liable  therefor.  But  when  an 
act  within  the  scope  of  his  employment  is  done  by  a  servant  in 
disobedience  of  his  master's  orders,  or  contrary  thereto,  the  mas- 
ter will  be  liable  therefor  if  the  servant  merely  acted  injudi- 
ciously, and  not  wantonly  or  maliciously.8  So  too  when  one  em- 
ploys another  to  perform  a  certain  kind  of  work  under  a  contract, 
if  the  nature  of  the  work  is  such  as  necessarily  will  create  a  nui- 
sance, the  employer  is  liable  therefor,  both  civilly  and  criminally, 
but  when  the  nuisance  is  not  a  necessary  incident  of  the  work  to 
be  done,  but  results  from  the  improper  execution  of  it,  the  con- 
tractor alone  is  liable.4  It  should  also  be  borne  in  mind  that 
whenever  a  nuisance  is  created  by  a  servant,  agent  or  other  per- 
son, for  which  the  principal  or  employer  is  liable,  the  servant, 
agent  or  other  person  or  persons  through  whose  agency  it  was 

1  Pendrudock's  Case,  5  Coke,  100 ;  Eng.  Com.  Law,  324 ;  Cosgrove  v.  Og- 

Winsmore  ®.  Greenbank,  Willes,  586 ;  den,  49  N.  T.  255 ;  McManus  r>.  Crickott, 

Salmon  v.  Bensley,  R.  &  M.  189.  1  East,  106 ;  Bowcher  v.  Naidstrom,  1 

8  Rex  v.  Medley,  6  C.  &  P.  292.    In  Taunt.  368. 
this  case  it  was  held,  that  the  directors         *  Chicago  v.  Bobbins,  2  Black  (U.  S.), 

of  a  gas  company  are  liable  for  the  acts  204 ;  Ellis  v.  Sheffield  Gas  Co.,  2  Ell.  & 

of  their  agents,  though  they  are  per-  Bl.  757 ;  Hole  v.  Sittingbourne  R.  R. 

sonally  ignorant  of  the  plan  adopted,  Co.,  6  H.  &  N.  500 ;  Brownlaw  v.  Metro- 

and  it  is  an  actual  departure  from  the  politan  Board  of  Works,  33  Law  J. 

original  plan  which  they  had  supposed  (C.  P.)  233 ;  Blake  '..  Thirst,  32  Law  J. 

was  being  pursued.  (Exch.)  188. 

<  Langher  v.  Pointer,  5  B.  &  C.  576; 

11 
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created,  are  equally  liable,  and  may  be  jointly  sued  or  indicted 
therefor  with  him.1  An  infant  is  liable  for  a  nuisance  created 
upon  premises  belonging  to  him,  by  his  direction,  but  it  seems 
that  an  infant  of  tender  years,  who  has  not  the  control  or  man- 
agement of  his  property,  and  has  not  attained  that  age  when  he 
can  be  regarded  as  having  discretion,  is  not  liable  for  a  nuisance 
erected  or  maintained  thereon  by  others.' 

Seo.  78.  A  municipal  corporation  is  liable  to  indictment  where 
it  has  the  power  and  neglects  to  do  that  which  the  common  good 
requires.  As  for  non-repair  of  streets  or  bridges,  or  allowing  its 
streets  to  remain  in  a  filthy  condition,  or  for  neglecting  to  cleanse 
a  basin  which  it  has  the  power  to  excavate,  deepen  and  cleanse, 
after  such  basin,  by  the  aggregation  of  mud  and  other  substances, 
becomes  foul  and  emits  noisesome  and  unwholesoms  stenches  to 
the  detriment  of  the  public*  Indeed  a  municipal  corporation 
has  no  more  immunity  from  indictment  for  nuisances  created  by 
it  than  an  individual,  and  any  use  of  its  property  that  creates  a 
nuisance  either  to  public  or  individual  rights  is  indictable  or 
actionable  precisely  the  same  as  though  done  by  an  individual. 
See  chap,  on  Municipal  Corporations,  i/nfra. 

Seo.  79.  As  to  whether  the  exercise  of  a  particular  trade,  or  a 
particular  use  of  property  constitutes  a  public  nuisance,  depends, 
as  has  before  been  stated,  upon  the  place  and  the  character  and 
effects  of  the  nuisance.  The  fact  that  a  butcher-shop,  a  green- 
grocery, a  brewery  or  any  other  lawful  business  renders  the  use 
of  property  in  its  vicinity  less  agreeable  or  less  valuable,  does  not 
make  the  business  a  nuisance.  In  order  to  create  a  nuisance, 
the  business  must  be  conducted  in  such  a  manner  as  to  be  offen- 
sive to  men  of  ordinary  sensibilities,  judged  by  the  simple  habits 
and  notions  ordinarily  prevailing  among  the  people,  and  as  to 
render  the  enjoyment  of  the  property  within  the  sphere  of  its 
effects  physically  uncomfortable.*  It  is  not  trifling  annoyances 
with  which  the  law  deals,  but  real,  substantial  injuries  that  are 

1  Wilson  v.  Peto,  6  Moore  (Eng.),  47 ;  *  People  «.  Townsend,  8  Hill  (N.  T.), 
Gandy  v.  Jubber,  81  Law  J.  (Q.  B.)  151 ;    479. 

Saxby  <o.  Manchester  Railroad  Co.,  88  *  People  ©.  Mayor  of  Albany,  11 
Law  J.  (C.  P.)  154.  Wend.  (N.  T.)  589. 

4  Walter  v.  Self  e,  4  Eng.  L.  &  Eq.  IS. 
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calculated  to  offend  the  senses  of  men  of  simple  tastes  and  habits, 
and  that  render  the  enjoyment  of  rights  in  its  vicinity  physically 
uncomfortable.  Conveniences  are  not  balanced.  The  use  of 
property  that  produces  the  nuisance  may  he  very  convenient  to 
the  owner,  and  even  convenient  and  useful  to  the  public,  but 
if  the  effects  are  such  as  to  bring  it  within  the  legal  idea  of  a 
nuisance,  this  furnishes  no  defense  whatever.1 

Sec.  80.  Neither  is  the  fact  that  the  business  has  been  carried 
on,  or  the  use  of  property  indulged  in  for  a  great  length  of  time, 
any  defense  to  an  indictment  for  a  nuisance.  The  law  is,  that 
no  length  of  time  can  prescribe  for  a  public  nuisance  of  any 
description.'  Neither  is  it  any  defense  that  when  the  nuisance 
was  established  it  was  in  a  convenient  place,  and  that  the  public 
have  come  to  the  nuisance,  either  by  the  extension  of  the  town 
or  the  opening  of  highways  and  streets.  This  was  held  to  be  a 
defense  by  some  of  the  early  cases,  and  by  one  case  in  Indiana, 
but  the  doctrine  was  long  since  exploded,  and  it  is  now  held  by 
all  the  courts  both  in  this  country  and  England  that  the  fact  that 
the  nuisance  was  originally  established  in  a  convenient  place,  but 
that  the  public  has  come  to  it,  is  no  defense.'  In  the  language 
of  Paige,  J.,  in  Brady  v.  Weeks,  3  Barb.  (N.  T.  Sup.  Ct),  159, 
"  as  the  city  extends,  such  nuisances  (a  slaughter-house)  should 
be  removed  to  the  vacant  ground  beyond  the  immediate  neighbor- 
hood of  the  residences  of  citizens.  This,  public  policy  as  well 
as  the  health  and  comfort  of  the  population  of  the  city  demand." 
In  Tipping  v.  St.  Helen  Smelting  Co.,  1  Law  K.  (Eq.  Cas.)  66, 
it  appeared  that,  in  1861,  a  company  was  projected  for  the  pur- 
pose of  carrying  on  certain  copper  works  near  St.  Helen's,  upon 
property  which  had  been  purchased  for  that  purpose  in  1859,  and 
upon  which  the  copper  works  were  erected  as  early  as  March,  1860. 
In  July,  1860,  the  plaintiff  purchased  lands  in  the  immediate 

1  Caveva.Ledbitter,  31  Law  J.  (Q.B.)  Dygert  v.  Schenck,  23  Wend.  (N.  T.) 

290;  Bamfordr.  Turnley,  id.  286;  Jones  v.  446 ;  Mills  •».  Hall,  9  id.  315. 
Powell,  Palm  536; ;  St  fielen  Smelting  Co         3  Smith  „.  Phillips,  8  Phila.  (Penn.) 

v.  Tipping,  3o  Law  J.  (Q.  B.)  66;  Stockport  *n    ™,.  ^  ™    ii  nn<        /-vr  *~i\ 

Water  Works  Co.   v. '  Potter,  7  H.  &  N.  10;  Elhotson  v.  Feetham,  2  Bing.  (N.  C.) 

(Exch.)  1B0;  31  Law  J.  (Exch.)  9.   The  134;  Bliss  v.  Hall,  5  Scott,  500 ;  Brady 

keeping  of  a  dairy  in  a  public  place  may  v  Weeks,  3  Barb.  (N.  Y.  Sup.  Ct.)  167 ; 

be  a  public  nuisance,  although  kept  as  m     ,  r™.    t>„™i«  a  r>„.i,„«'    /u_ 

clean  as  possible.  State  v.  Ball,  59  Mo.  321.  Taylor  v.  The  People,  6  Parker's  Crim. 

2 Weld  v.   Hornby,  1  East,  199;  People  R.  (N.  Y.)  347. 
V.   Cunningham,    1    Denio   (N.    ]f),   524; 
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neighborhood,  knowing  of  the  existence  of  the  copper  works. 
It  also  appeared  that  there  were  also  many  chemical  works  in  the 
neighborhood,  that  emitted  large  quantities  of  deleterious  vapors. 
In  July,  1863,  the  plaintiff  brought  his  action  against  the  defend- 
ants, and  recovered  a  verdict  of  £360.  The  defendants  not  stop- 
ping the  business,  the  plaintiff  brought  his  bill  in  equity  for  an 
injunction.  The  defendants  resisted  the  granting  of  the  injunc- 
tion, upon  the  ground  that  the  plaintiff,  when  he  bought  his 
property,  Tcnew  of  the  existence  of  the  nuisance,  and  that  he  had 
come  to  it  of  his  own  accord  and  with  full  knowledge.  Vice- 
Chancellor  Wood  held,  that  the  fact  that  the  plaintiff  had  come  to 
the  nmscmce  did  not  disentitle  him  to  equitable  relief,  and  upon 
appeal  his  judgment  was  unanimously  sustained,  and  this  may  be 
regarded  as  a  well- settled  rule  of  law  upon  this  question.  See 
chapter  on  Private  Nuisances.  As  to  indictments  and  the  neces- 
sary allegations  therein,  see  chapter  on  Pleadings. 
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Sec.  81.  A  purpresture  is  any  encroachment  upon  real  prop- 
erty or  rights  and  easements  incident  thereto  belonging  to  the 
public,  by  an  inclosure  or  erection  thereon,  which,  if  made  upon 
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the  property  of  an  individual,  would  be  a  trespass.  Lord  Coke 
says :  "  A  purpresture  signifies  a  close  or  inclosure,  that  is,  when 
one  encroacheth,  and  makes  that  several  to  himself  which  ought 
to  be  common  to  many."-1  By  the  early  legal  writers  the  term 
was  used  to  designate  encroachments  upon  the  rights  of  individ- 
uals as  well  as  upon  the  king;  but  it  is  now  applied  only  to 
encroachments  upon  lands,  or  rights  and  easements  therein  belong- 
ing to  the  public,  and  to  which  the  public  have  a  right  of  access, 
or  of  enjoyment,  and  encroachments  upon  navigable  streams ;'  or 
the  building  of  a  house  upon  a  public  common,3  or  inclosing  a 
part  of  a  highway  with  a  fence,  or  erecting  a  crib  or  pier  in  a 
navigable  stream,  or  building  a  bridge,  or  making  any  unauthor- 
ized erection  over  a  highway.4  It  was  formerly  held  to  be  an 
injury  to  public  rights  of  the  character  above  described  which 
might  be  committed  against  and  redressed  at  the  suit  of  the  pub- 
lic, the  owner  of  the  fee,  or  of  individuals  specially  injured.*  But 
as  has  previously  been  stated,  the  term  as  now  used,  is  applied 
exclusively  to  encroachments  upon  public  rights  in  highways, 
commons  or  other  lands  owned  or  used  by  the  government  or  the 
public,  and  in  navigable  streams." 

Sec.  82.  The  remedies  for  this  species  of  injury  were  formerly 
by  information  of  intrusion  at  common  law,  or  by  information 
at  the  suit  of  the  attorney-general  in  equity.*  In  Attorney-Gen- 
eral v.  Richards  (3  Anstruther),  603,  which  was  an  information 
for  the  erection  of  a  wharf  or  key,  docks  and  other  buildings 
between  high  and  low- water  mark  in  Portsmouth  harbor,  it  was 

■  2  Inst.  38,  272 ;  Harg.  Law  Tracts,  *  People  v.  Vanderbilt,  28  N.  T.  396 ; 

84 ;  Beame's  note  to  GHanville,  Book  9,  Dimmett  -o.  Eskridge,  6  Munf .  308. 

p.  239 ;  Spellman's  Glossary,  tit.  Pour-  *  Knox  «.  Mayor,  etc.,  55  Barb.  (N. 

presture  ;    Skene,  tit.    Pourpresture ;  T.  Sup.  Ct.)  404. 

Termes  De  La  Ley,  tit.  Pourpresture ;  6  Skene,  title  Pourpresture ;  Beame'a 

Bouvier's  Inst.    In  Attorney-General  note  to  Glanville,  Book  9,  c.  11,  p.  239. 

v.  Chamberlain,  4  K.  &  J.  292,  it  is  said  •  2  Inst.  38, 272 ;  Spelm.  Gloss.  Pour- 

that  any  invasion  of,  or  encroachment  presture ;  Harg.  Law  Tr.  84 ;  3  Kent, 

on,  the  soil  of  the  sea  shore  or  bed  of  432  ;  Trustees  v.  Cowen,  4  Paige  (N. 

an   estuary  or  navigable  tidal  river  Y.),  510 ;  Attorney-General  v.  Forbes,  2 

between  high    and  low-water  mark,  M.    &    C.    123;    Commonwealth    v. 

while  the  same  remains  in  the  crown,  Wright,  3  Am.  Jur.  185  ;  NO  v.  United 

is  a  pourpresture.  States,  10  Pet.  (U.  S.)  623 ;   Attorney. 

*  Story's  Eq.  Juris.  109,  §  921 ;  Wat-  General  v.  Cohoes  Co.,  6  Paige's  Ch. 

erman's  Eden  on  Injunctions,  259  ;  2  (N.  Y.)  133 ;  Mohawk  B.  &  Co.  s.  R.  R. 

Inst.  38,  272 ;  Woolrych  on  Waters,  Co.,  6  Paige's  Ch.  (N^Y.)  554. 

Law  Lib.  fol.  53,  p.  193-195 ;  Hart  v.  '  Eden  on  Injunctions,  259. 
The  Mayor,  etc.,  9  Wend.  (N.  Y.)  571. 
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held,  upon  the  authority  of  numerous  cases,  that  an  information 
in  equity,  at  the  suit  of  the  attorney-general,  would  lie  to  abate 
it,  the  crown  having  title  to  all  ports  and  avenues  of  the  sea,  and 
to  the  soil  thereof.  And  it  was  said  in  that  case  that  informa- 
tions of  this  character  had  often  been  brought  and  sustained,  and 
the  court  cited  as  instances  where  this  remedy  had  been  adopted 
several  unreported  cases.1 

Sec.  83.  Cooper  says,  on  page  102  of  his  work  on  Equity 
Pleading,  that  although  informations  in  these  cases  may  be  and 
often  are  filed  without  naming  a  relator,  yet  that  there  is  great 
propriety  in  naming  a  relator  in  all  cases,  and  that  this  practice 
is  far  more  equitable,  as  in  cases  where  no  relator  is  named,  no 
costs  can  be  recovered  by  the  defendant  if  he  prevails,  no  matter 
how  improperly  or  wantonly  even  the  suit  may  have  been  brought.* 
But  the  practice  of  naming  a  relator  in  informations  of  this  char- 
acter does  not  seem  to  have  been  generally  adopted  in  the  English 
courts.  And  in  cases  of  purprestures,  there  would  seem  to  be 
evident  impropriety  in  so  doing,  as  the  right  violated  is  purely 
public,  and  affects  the  rights  of  the  government,  municipal  or 
otherwise,  and  not  in  any  sense  the  rights  of  individuals."  But 
where  the  act  complained  of  is  of  a  mixed  character — that  is, 
both  a  purpresture  and  a  nuisance — the  practice  would  be  proper. 

Sec.  84.  Formerly,  if  the  encroachment  was  regarded  as  a 
purpresture  merely,  and  did  not  come  within  the  idea  of  what 
was  then  regarded  as  within  the  idea  of  a  nuisance,  it  was  the 
practice  to  direct  an  inquiry  to  be  made,  whether  it  would  be 
most  beneficial  to  have  the  purpresture  abated  or  to  allow  it  to 
remain  and  be  arrented.*    But  where  the  encroachment  was  re- 

1  Story's  Eq.  Juris.,  vol.  2,  p.   122,  v.  Baker,  Ambler,  158 ;  Attorney-Gen- 

§  922 .  eral  ».  Cleaver,  18  Ves.  211 ;  Spencer  v. 

8  Attorney-General  v.  Philpot,  in  Ex-  Railroad  Co.,  18  Sim.  193 ;  Attorney- 
chequer,  8  Car.  1 ;  Churchman  v.  Tun-  General  v.  Forbes,  2  M.  &  C.  123 ;  San- 
stal,  and  City  of  Bristol  v.  Morgan,  born  v.  Smith,  18  Sim.  272.  Birch  a. 
cited  in  Hale's  Treatise,  81.     See,  also,  Halt,  3  Atk.  726. 

Anonymous,  3  Atk.  750 ;  id.  21 ;  Ryder        *  Waterman's  Eden  on  Injunctions, 

».  Bencham,  1  Ves.  543 ;  Anonymous,  260 ;  Rede's  Tracts,  117 ;  Mitford's  Eq. 

2  id.  193 ;  1  Harg.  Jurid.  Tr.  471.  PI.  145  ;  Attorney-General  «.  Richards, 

8  Attorney-General  v.  Pox,  Redf.  Tr.  2  Anst.  603;  Attorney-General  o.  John- 

Ch.  PI.  23  n.    It  is  only  when  the  son,  2  Williams'  Ch.  101 ;  Rex  v.  Earl 

rights  of  persons  are  also  affected  that  Grosvenor,  Starkie's  N.  P.  187 ;  Gann 

they  can  be  mate  parties  with  the  «.  The  Free  Fishers  of  Whitstable,  11 

attorney-general  in  such  cases.  Barnes  H.  L.  192. 
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garded  as  a  public  nuisance,  it  was  abated,  for  the  reason  that  even 
the  crown  could  not  sustain  a  public  nuisance.1  Therefore,  a 
purpresture,  strictly,  is  an  encroachment  upon  a  public  right  in 
lands  or  navigable  streams,  that  does  not  operate  as  an  obstruc- 
tion or  injury  to  individual  members  of  the  public,  but  only  to 
some  right  incident  and  peculiar  to  it  in  its  aggregate  capacity  as 
si.oh.  The  distinction  between  nuisances  and  purprestures  is 
really  broad,  although  at  first  thought  there  may  appear  to  be  no 
material  difference,  and  courts  have  very  often  fallen  into  grave 
errors  from  a  failure  to  observe  the  real  boundaries  between  the 
two. 

Sec.  85.  As  an  illustration  of  the  true  distinction,  we  will  state 
the  case  of  an  encroachment  upon  a  highway.  Now,  so  far  as  the 
public,  in  its  aggregate  capacity,  is  concerned,  it  has  a  right  to  the 
free  and  unobstructed  use  of  all  the  land  embraced  within  the 
limits  of  the  highway  in  its  entire  length  and  breadth,  and  has  a 
right  to  have  the  same  at  all  times,  and  to  its  entire  extent,  kept 
free  from  all  encroachments  or  obstructions,  but  it  is  not  every 
encroachment  upon  a  highway  that  amounts  to  a  nuisance.' 
Strictly  speaking,  no  interference  with  a  highway,  that  does 
not  operate  as  an  obstruction  to  public  travel,  comes  within  the 
idea  of  a  nuisance,  or  is  so  regarded,  and  as  to  what  in  fact  does 
constitute  a  nuisance  thereto  is  to  be  judged  of  and  passed  upon 
by  a  jury."  If  a  man  dig  the  turf  within  the  actual  limits  of  a 
highway,  but  does  not  thereby  in  any  measure  obstruct  the  exer- 
cise of  the  right  of  passage  over  the  highway  by  individuals,  it  is 
not  in  law  or  in  fact  a  nuisance,  because  it  does  not  injuriously 
affect  the  rights  of  individual  members  of  the  public ;  but  as  to 
the  public  itself,  in  its  aggregate  capacity,  it  is  an  invasion  of  its 
right,  it  is  a' trespass  upon  its  lands  —  in  other  words,  it"  is  a  pur- 
presture, and  may  be  redressed  in  an  action  both  by  the  public 
and  the  owner  of  the  fee.  The  public  acquires  no  more  than  an 
easement  in  its  highways,  a  right  of  way  over  the  same,  with  all 
the  powers  and  privileges  incident  thereto,  which  includes  the 

1  Ibid.    M.  &  M.  R.  R.  Co.  v.  Ward,  ridge,  id.  350 ;  Eegina  «.  Randall,  1 

2  Black  (IT.  8X  485.  Car.  &  M.  496. 

s  Attorney-General  v.  Parmeter,  10  *  Burnham  v.  Hotchkiss,  14  Conn. 

Price,  378;  Attorney-General  «.  Bur-  167. 
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right  of  digging  the  soil,  cutting  and  using  the  timber  within  the 
limits  of  the  highway  for  the  purpose  of  repairing  its  roads  and 
bridges,  exercising  that  right  in  a  reasonable  way.  The  public 
does  not  take  the  fee  of  the  land,  nor  extinguish  the  title  of  the 
original  owner.  Nothing  but  an  easement,  with  its  legitimate 
incidents,  passes  to  the  public.  The  original  owner  or  his  grantee 
retains  the  exclusive  right  to  all  mines,  timber  and  the  soil,  so  far 
as  the  same  is  not  inconsistent  with  the  right  of  way,  and  keep- 
ing the  way  in  proper  repair  and  condition.  The  owner  of  the 
fee  may  maintain  ejectment,  trespass  or  waste  for  an  injury  to  his 
reversionary  interest.1  Therefore,  the  public,  in  its  aggregate 
capacity  as  a  town,  city,  county  or  State,  may  and  does  acquire 
rights  over  the  lands  embraced  within  the  limits  of  its  highways 
that  are  peculiar  to  itself,  and  that  may  not  lawfully  be  exercised 
by  individual  members  of  the  public.  It  is  encroachments  upon 
or  injuries  to  those  peculiar  rights  that  are  regarded  as  purpres- 
tures.  It  is  sometimes  difficult  to  draw  the  line  of  distinction 
between  purprestures  and  nuisances,  and  for  this  reason  courts 
have  always  recognized  purprestures  as  comprising  two  classes, 
those  that  are  purprestures  strictly,  and  those  that  amount  to  a 
nuisance.  The  equity  and  reasonableness  of  this  is  evident,  and 
the  practice  adopted  by  the  courts  at  an  early  period,  of  directing 
an  inquiry  as  to  whether  an  encroachment  was  in  fact  a  nuisance 
or  only  a  purpresture,  and  retaining  the  suit  and  entering  judg- 
ment therein  in  either  erent,  is  consistent  with  the  high  apprecia- 
tion in  which  the  courts  then  held  the  rights  of  parties  seeking 
its  judicial  aid.  Whether  an  encroachment  upon  a  public  right 
is  a  nuisance  or  only  a  purpresture,  it  is  the  right  of  the  public 
to  have  it  abated  if  it  so  elects ;  but  if  it  is  not  a  nuisance,  but 
simply  an  infringement  upon  a  right,  it  may  if  it  so  elects,  or,  if 
in  the  judgment  of  the  court  the  public  interest  requires  it,  per- 
mit the  encroachment  to  remain,  subject  to  such  conditions  as  the 
public  may  impose.  But  if  it  is  regarded  as  a  nuisance,  there  ia 
no  power,  except  that  of  the  legislature,  that  can  lawfully  author- 
ize its  continuance.  Thus,  it  will  be  seen  that  this  distinction 
between  this  class  of  injuries  was  created  by  the  courts,  out  of 

1  Adams  «.  Rivers,  11  Barb.  (N.  T.    Johns.  (N.  Y.)  447. 
S.  C.)  396;  Jackson  e.  Hathaway,  15 
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that  careful  regard  that  they  entertained  for  both  the  rights  of 
the  sovereign  and  the  public.  The  true  grounds  for  the  distinc- 
tion are  well  expressed  in  Be  Jure  Maris,  Hargrave's  Law  Tracts, 
85,  thus :  "  It  is  not  every  building  below  the  high-water  mark, 
nor  every  building  below  the  low-water  mark,  that  is  ipso  facto 
in  law  a  nuisance ;  for  that  would  destroy  all  the  quays  that  there 
are  in  all  the  ports  in  England,  for  they  are  all  built  below  high- 
water  mark,  for  otherwise  vessels  could  not  come  at  them  to 
unlade ;  and  some  are  built  below  low- water  mark,  and  it  would 
be  impossible  for  the  king  to  license  the  building  of  a  new  wharf 
or  quay,  whereof  there  are  a  thousand  instances,  if  ipso  facto  it 
were  a  common  nuisance  because  it  straitens  the  port,  for  the 
king  cannot  license  a  common  nuisance.  Indeed,  where  the 
soil  is  the  king's,  the  building  below  the  high-water  mark  is  a 
purpresture,  an  encroachment  and  intrusion  upon  the  king's  soil, 
which  he  may  either  demolish,  or  seize,  or  arrent  at  his  pleas- 
ure ;  but  it  is  not  ipso  facto  a  common  nuisance,  unless  indeed  it 
be  a  damage  to  the  port  and  navigation."  With  reference  to  the 
sea,  and  the  arms  thereof  and  navigable  streams  generally,  the 
rule  is,  that  the  land  between  high  and  low-water  mark  belongs 
to  the-  State,  and  that  an  occupancy  or  appropriation  of  the  land 
between  those  points  is  not  ipso  facto  a  nuisance,  but  is  a  pur- 
presture, purely,  which  the  State  may  abate,  or  seize  and  arrent 
at  its  election.  Thus,  in  Blundell  v.  Catterall  (5  Barn.  &  Adol. 
268 ;  7  Eng.  Com.  Law,  21),  which  was  an  action  of  trespass  for 
entering  upon  premises  over  which  the  plaintiff  claimed  title  as 
lord  of  the  manor  called  the  Sea-Shore,  within  the  manor  of 
Great  Crossly,  and  between  high  and  low-water  mark  of  the 
river  Mersey,  with  horses,  carts  and  other  carriages  doing  damage 
to  the  soil  thereof,  the  defendant  set  up  in  defense  that  the  pub- 
lic had  a  right  of  way  over  the  premises  between  high  and  low- 
water  mark  of  the  stream  in  question,  and  also  a  custom  under 
which  those  rights  had  been  exercised  by  the  public.  The  plain- 
tiff took  issue.  It  appeared  that  the  defendant  was  a  servant  at 
a  hotel  erected  in  1815  upon  land  in  Great  Crosly,  and  the  pro- 
prietor of  the  hotel  kept  bathing  machines  for  the  use  of  persons 
resorting  there,  and  the  defendant  had  charge  of  the  same,  and 
that  the  alleged  trespasses  were  committed  while  passing  over  the 
12 
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premises  with  the  machines  and  guests  of  the  hotel  to  reach  the 
sea  for  the  purpose  of  bathing.  The  defendant  insisted  that  any 
person  had  a  right,  not  only  to  bathe  in  the  sea,  but  also  to  pass 
over  the  soil  of  a  navigable  stream,  between  high  and  low-water 
mark,  for  the  purpose  of  reaching  it  for  that  purpose.  The  case 
was  tried  at  the  Lancaster  Assizes  before  Batlet,  J.,  and  there 
was  a  verdict  for  the  defendant,  and  it  was  heard  in  King's  Bench, 
at  the  Easter  term,  on  exceptions,  when  the  judgment  below  was 
affirmed,  and,  among  other  things,  Holeotd,  J.,  said:  "The 
king's  subjects  have  not  a  right  of  using  and  appropriating  the 
soil  of  the  sea-shore,  or  of  the  sea  itself,  as  they  please,  even 
where  the  soil  remains  the  king's,  clothed  with  the  jus  publicum, 
and  where  that  use  or  appropriation  is  effected  in  such  a  manner 
as  not  to  be  a  nuisance  to  the  public  rights  of  others."  And 
Batlet,  J.,  says :  "  When  an  erection  is  made  on  the  sea-shore 
without  authority,  the  crown  may  treat  it  as  a  purpresture,  and 
prosecute  it  accordingly ;  but  it  has  never  yet  been  held  abatable 
or  indictable,  because  it  happens  to  interfere  with  the  supposed 
common-law  right  of  bathing."  In  this  country,  purprestures 
have  usually  been  treated  as  public  nuisances,  and  no  distinction 
made  between  encroachments  upon1  public  rights,  amounting  sim- 
ply to  purprestures,  and  those  which  are  nuisances,  particularly 
so  far  as  highways,  navigable  streams  and  public  commons  are 
concerned.  In  the  case  of  JBurnhwm  v.  Hotchhiss  (14  Conn.  318), 
which  was  an  action  of  trespass  for  removing  a  fence  standing 
within  the  actual  limits  of  a  highway,  but  not  so  as  in  any  wise 
to  obstruct  public  travel,  Williams,  J.,  says:  "The  jury  were 
told  that  if  the  wall  was  in  the  highway,  and  the  public  travel 
was  thereby  actually  obstructed,  hindered  or  endangered,  the 
defendants  were  justified.  The  case  has  been  argued  before  us  as 
if  the  judge  had  told  the  jury  that  the  obstruction  must  be  in  the 
traveled  path ;  and  to  show  the  law  to  be  otherwise,  the  case  of 
the  Commonwealth  v.  Wilkinson  (16  Pick.  175)  is  cited.  Lord 
Coke  also  tells  us,  that  a  purpresture  or  unlawful  inclosure  is 
properly  where  there  is  a  house  builded  on  or  an  inclosure  made 
of  any  part  of  the  king's  domain,  or  of  a  highway  or  a  common 
street.  Co.  Lit.  38-272.  And  when  the  court  in  this  case  spoke 
of  the  public  highway  being  obstructed,  it  did  not  speak  of  the 
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traveled  path,  but  of  an  obstruction  on  any  part  of  the  land  de- 
voted to  the  public  for  a  highway.  It  is  said  that  the  court 
should  have  instructed  the  jury,  as  a  matter  of  law,  that  if  they 
found  this  wall  and  these  boards  were  over  the  line  of  the  high- 
way, whether  one  foot  or  one  inch,  it  was  a  nuisance,  without 
reference  to  any  other  facts  tending  to  qualify  the  act.  But  sup- 
posing this  wall  was  built  upon  the  edge  of  a  precipice  on  the 
side  of  the  road,  securing  the  traveler  from  imminent  danger, 
but  in  some  slight  degree  encroaching  upon  the  highway,  were 
the  court  bound,  as  a  matter  of  law,  to  declare  it  a  nuisance  1  A 
tree  or  a  post  in  a  highway  is  prima  facie  a  nuisance ;  but  upon 
the  principle  before  adverted  to,  the  question  of  nuisance  in  the 
particular  case  is  for  the  jury,  and  we  see  no  solid  ground  for  dis- 
tinction in  this  case."  In  this  case,  the  court  adverted  to  the 
doctrine  of  purprestures,  as  laid  down  by  Lord  Coke,  and  recog- 
nized its  force,  and  while  it  did  not  in  terms  apply  it  to  the  case 
in  hand,  yet  it  did  so  in  effect.  Clearly,  the  jury  having  found 
that  the  fence  was  not  a  nuisance,  it  being  within  the  limits  of  a 
highway,  and  inclosing  a  part  of  it,  it  was  simply  a  purpresture, 
which  the  public,  in  its  municipal  capacity,  could  alone  cause  to 
be  abated.  So  in  the  case  referred  to  by  the  learned  judge  in 
reference  to  the  wall  along  the  edge  of  a  precipice,  but  within  the 
limits  of  a  highway,  if  it  is  not  a  nuisance  per  se,  it  would  be  a 
purpresture  simply,  which  the  public  could  tolerate  and  permit 
to  remain ;  but  if  a  nuisance,  even  the  public  would  not  be  at 
liberty  to  tolerate  it. 

Sec.  86.  But  in  the  case  of  State  v.  Woodard,  23  Yt.  92,  which 
was  an  indictment  for  an  erection  upon  lands  devoted  to  public 
use,  the  court  say :  "  When  the  act  complained  of  is  the  taking  of 
property  devoted  to  public  use,  and  applying  it  to  his  own  use, 
the  respondent  is  not  entitled  to  have  the  question,  as  to  whether 
the  erection  is  a  nuisance,  submitted  to  the  jury.  Such  an  act  is 
a  nuisance  in  law,  for  the  commission  of  which  there  can  be  no 
justification."  Also  in  a  later  case  in  Vermont,  that  of  State  v. 
Athmson,  28  Vt.  M8,  the  court  held  a  similar  view,  thus  ignor- 
ing the  distinction  between  nuisances  and  purprestures,  and 
holding  that  all  encroachments  upon  a  highway  are  per  se  a  pub- 
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lie  nuisanee.    In  the  case  of  Commonwealth  v.  Wilkinson,  16 
Pick.  Mass.  1T5,  a  similar  doctrine  is  held. 

Sec.  87.  In  the  dissenting  opinion  of  Watte,  J.,  in  the  case  of 
Bwrnham  v.  Hotchkiss,  that  learned  judge  says :  "  All  such  erec- 
tions in  a  highway,  whether  in  the  place  used  for  travel  or  not, 
are  nuisances."  This,  clearly  in  principle,  is  supported  by  many 
of  the  cases.  Thus,  in  Commonwealth  v.  Church,  1  Burr.  Penn. 
105,  it  was  held,  that  the  erection  of  a  dam  in  a  stream  which  is 
a  highway,  is  prima  facie  an  indictable  offense  at  common  law, 
whether  an  actual  obstruction  or  not.  In  Brownlow  v.  Tomlm- 
son,  1  M.  &  G.  484,  it  was  held,  that  any  narrowing  of  a  public 
highway  is  a  nuisance,  but  that  owing  to  the  difficulty  of  deter- 
mining sometimes  how  far  the  highway  extends,  as  where  it  runs 
across  a  common,  or  where  there  is  a  hedge  on  only  one  side  of 
the  way,  or  where  there  are  hedges  on  both  sides,  the  space  is 
much  larger  than  what  is  necessary  for  the  use  of  the  public,  in 
these  cases  it  would  be  for  the  jury  to  say  how  far  the  way 
extends. 

Seo.  88.  In  Bex  v.  Wright,  3  Barn.  &  Adol.  681,  Lord  Test- 
teeden  said :  "  I  am  strongly  of  opinion,  that  when  I  see  a  space 
of  fif ty  or  sixty  feet  through  which  a  road  passes  between  in- 
closures  set  out  by  an  act  of  parliament,  that,  unless  the  contrary 
appear,  the  public  are  entitled  to  the  whole  of  that  space,  although, 
perhaps  from  economy,  the  whole  may  not  have  been  kept  in  re- 
pair. If  it  were  once  held  that  only  the  middle  part  which  car- 
riages ordinarily  run  upon  was  the  road,  you  might  by  degrees 
inclose  up  to  it,  so  that  there  would  not  be  room  left  for  two  car- 
riages to  pass.  The  space  at  the  sides  is  also  necessary  to  afford 
the  benefit  of  the  air  and  sun.  If  trees  and  hedges  might  be 
brought  close  up  to  the  part  actually  used  as  the  road,  it  could 
not  be  kept  sound."  For  a  full  review  of  authorities,  so  far  as 
highways  are  concerned,  see  the  chapter  on  Highways,  imfra. 
But  it  is  an  error  to  hold  one  criminally  chargeable  for  a  mere 
trespass  upon  public  property,  which  produces  no  annoyance, 
hindrance  or  obstruction  to  the  exercise  of  such  rights  as  it  is 
devoted  to  by  the  public.  Take,  for  example,  the  instance  of  a 
lot  purchased  and  owned  by  a  town  or  city,  for  the  purpose  of 
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erecting  public  buildings  thereon,  and  upon  which  public  build- 
ings are  erected  to  which  each  individual  member  of  the  public 
is  entitled  to  access.  If  a  person  owning  an  adjoining  lot  should 
extend  his  fence  so  as  to  embrace  and  inclose  two  feet  of  this  land, 
would  it  be  a  public  nuisance  and  indictable  as  such,  or  would  it 
come  at  all  within  the  idea  of  a  nuisance  ?  Most  certainly  not, 
because  it  does  not  hinder  or  obstruct  the  exercise  of  those  rights 
to  which  individual  members  of  the  public  are  entitled,  and  does 
not  arise  from  the  improper  use  of  the  offender's  own  property. 
It  is  a  mere  encroachment,  a  trespass,  that  comes  clearly  within 
the  idea  of  a  purpresture,  and  is  not  indictable  at  common  law.1 
A  purpresture,  purely,  is  not  indictable ;  but  when  an  encroach- 
ment is  both  a  purpresture  and  a  nuisance,  it  is  indictable, 
abatable  and  punishable  as  for  a  nuisance.'  The  remedy  for  a 
purpresture,  simply,  is  by  information  in  equity  at  the  suit  of 
the  attorney-general  or  other  proper  officer.8 

Sec.  89.  The  reason  why  a  purpresture  is  not  indictable  unless 
it  is  also  a  nuisance  is  because  it  does  not  operate  as  an  obstruc- 
tion to  the  exercise  of  individual,  but  only  to  those  rights  that 
are  incident  to  the  public  in  its  aggregate  or  municipal  capacity. 
The  idea  cannot  be  better  expressed  than  was  done  by  Pabk,  J., 
in  Rex  v.  Carlisle,  6  Carr.  &  Payne,  636,  he  says  :  "  No  doubt 
if  a  man  does  an  act  which  injures  a  particular  neighbor,  he  is 
not  liable  to  be  indicted  if  no  one  else  but  that  neighbor  is 
injured ;  but  if  a  place  is  situated  near  a  highway,  and  the  defend- 
ant does  that  which  causes  the  person  passing  to  be  prevented 
from  passing  as  they  ought  to  do,  and  besides  this,  people  are 
annoyed  in  the  occupation  of  their  houses,  this  is  a  nuisance  for 
which  the  party  is  indictable.     There  is  no  doubt  but  that  a 

1  People  «.  Vanderbilt,  28  N.  T.  376;        8  People  v.  Vanderbilt,  28  N.  T.  376; 

Davis  v.  Mayor,  14  id.  526 ;  Attorney-  Watertown  v.  Cowen,  4  Paige's  Ch. 

General  v.  Richards,  2  Anstruther,  603.  (N.  T.)  510 ;  Commonwealth  v.  Wright, 

1  People  v.  Cunningham,  1  Denio,  3  Am.  Jurist,  185 ;  New  Orleans  v. 
524 ;  Rex  v.  Carlisle,  6  C.  &  P.  636 ;  United  States,  10  Pet.  662 ;  Attorney- 
Bex  v.  Jones,  3  Camp.  230 ;  The  King  General  v.  Forbes,  2  Mylne  &  C.  123; 
v.  Russell,  6  East,  427;  Hoffmann  v.  Ripon  v.  Hobart,  3  id.  169;  Mohawk 
Schultz,  31  How.  Pr.  (N.  T.)  385 ;  Weil  Bridge  Co.  v.  Railroad  Co.,  6  Paige's 
e.  Schultz,  33  id.  7 ;  Peckham  v.  Hen-  Ch.  (N.  T.)  554;  Attorney-General  «. 
derson,  27  Barb.  (N.  T.  S.  C.)  207;  Cohoes  Co.,  6  Paige's  Ch.  (N.  T.)  135. 
Harrower  v.  Ritson,  37  id.  801 ;  Walker 
e.  Caywood,  31  N.  T.  64. 
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tradesman  may  expose  his  wares  for  sale ;  but  he  must  do  it  in 
such  a  way  as  not,  by  so  doing,  to  cause  obstruction  in  the  public 

street." 

Sec.  90.  In  the  case  of  The  People  v.  Vomderlilt,  28  N.  Y.  396, 
which  was  an  action  brought  by  the  attorney-general  to  restrain 
the  defendant  from  enlarging  a  crib  or  pier  known  as  pier  No.  1  in 
the  North  river  adjoining  the  battery  in  New  York  city,  the 
defendant  claimed  that  he  was  authorized  to  construct  the  pier 
by  the  proper  authority  of  the  city  of  New  York,  and  this  author- 
ity was  proved  upon  the  trial.  But  the  court  say  "  the  mayor 
and  common  council  of  the  city  of  New  York  had  no  authority 
to  grant  the  defendant  such  permission.  It  has  been  held  in 
England  that  a  legal  grant  from  the  crown  cannot  make  an 
erection  in  a  public  river  for  private  purposes  legitimate,  and  that 
the  right  of  the  public  to  the  unobstructed  use  of  navigable 
waters  is  paramount  to  any  right  of  property  in  the  crown.  * 
*  *  The  defendant  sunk  the  crib  and  was  constructing  the 
proposed  pier  further  into  the  waters  of  the  bay  and  North  river 
than  any  one  could  erect  one  by  virtue  of  the  act  of  1857.  The 
defendant  cannot  avoid  liability  for  what  he  did,  and  intended  to 
do,  on  the  ground  that  the  proof  does  not  show  that  the  people 
sustained,  or  would  sustain  any  actual  damages  by  the  crib  or  pro- 
posed pier.  *  *  *  The  crib  sunk  by  the  defendant  and  the 
proposed  pier  are  a  purpresture  and  per  se  a  public  nuisance. 
Therefore  the  offer  of  the  defendant's  counsel  to  prove  that  they 
were  not,  and  would  not  be  an  actual,  nuisance,  and  would  not 
interfere  with  or  effect  the  navigation  of  the  river  or  bay,  was 
properly  denied.  The  remedy  to  prevent  the  erection  of  a  pur- 
presture and  nuisance  in  a  bay  or  navigable  river  is  by  injunc- 
tion at  the  suit  of  the  attorney-general."  The  court,  also,  upon 
authority  of  the  case  of  Attorney-General  v.  Richards,  2  Anstr. 
603,  rendered  judgment  that  the  defendant  be  restrained  from 
erecting  the  proposed  pier  and  other  erections,  and  that  he 
remove  the  crib  within  thirty  days  after  service  upon  him  of  a 
copy  of  the  judgment.1 

1  See  the  following  cases:  Attorney-  son's  Ch.  101 ;  Wynsterly  v.  Lee,  2 
General  s.  Forbes,  2  M.  &  C.  129  ;  Swans,  335  ;  Railroad  Co.  i>.  Artcher,6 
Attorney-General  v.  Johnson,  2  Wil-    Paige's  Ch.  (N.  Y.)  83;  Attorney-Gen- 


PTTRPRESTTJRES.  95 

Sec.  91.  The  advantage  of  this  distinction  between  purpres- 
tures  simply,  and  purprestures  amounting  to  a  nuisance,  arises 
from  the  fact  that  the  public  cannot  permit  or  maintain  a 
nuisance  any  more  than  an  individual,  even  though  it  is  really  a 
matter  of  public  benefit ;  *  but  if  it  is  merely  a  purpresture,  the 
courts  have  power  to  direct  that  the  erection  be  permitted  to 
remain  and  be  arrented  by  the  public.3  In  England,  the  title  to 
the  shores  of  the  sea,  as  well  as  arms  of  the  sea,  is  in  the  king ; 
and  in  this  country  the  title  is  in  the  State,'  and,  consequently, 
every  intrusion  thereon,  whether  it  affects  navigation  or  not,  is  a 
purpresture,  and  may  be  abated  by  the  king  or  the  State/ 
Therefore  the  king  or  the  State  may  permit  any  erections  that 
do  not  interfere  with  navigation,  and  the  license  thus  given  will 
be  a  complete  protection,  so  long  as  navigation  is  not  interfered 
with ;  but  if  navigation  is  in  any  wise  impeded,  or  the  erections 
made  go  beyond  low-water  mark,  the  license  is  no  protection,  for 
neither  the  crown  nor  the  State  can  license  a  public  nuisance.' 
If  a  person  takes  possession  of,  and  makes  an  erection  of  any 
kind  between  high  and  low-water  mark  on  the  sea-shore,  this 
erection  is  not  per  se  a  nuisance ;  but  it  is  a  purpresture,  which 
the  State  may  seize  and  demolish,  or  arrent  at  its  pleasure." 

Sec.  92  This  distinction  between  nuisances  and  purprestures  is 
indispensable  to  the  healthy  growth  of  commerce,  and  the  con- 
venience and  protection  of  public  interests.     Lord  Hale  well 

eralT.  Philpot,  8  Car.,  cited  3  Anstr.  Co.,  12  Pet.  (U.   S.)  91;    Corning  v. 

603  ;  City  of  Bristol  n.  Morgan,  cited  Lowerre,  2  Johns.  (N.  T.  Ch.)  439. 

Harg.  Law.  Tr.  81 ;  Town  of  Newcas-  ]  Republic  v.  Caldwell,  1  Dall.  167 ; 

tie  v.  Johnson,  id.  ;    Bristol  Harbor  Gann  v.  Free  Fishers  of  Whitstable, 

Case,  18  Ves.  214 ;  Attorney-General  v.  11  H.  L.  192. 

Forbes,  2  Myl.  &  Cr.  123 ;  Bex  v.  Gros-  2  Attorney-General  v.  Richards,  2 
venor,  2  Stark.  N.  P.  C.  511 ;  Jacob  Anst.  606  ;  Reede's  Tr.  117 ;  2  Water- 
Hall's  Case,  1  Vent.  169  ;  Rex  v.  Bas-  man's  Eden  on  Injunctions,  260. 
terton,  6  Mod.  143;  but  see  Rex  v.  *  Angell  on  Tide  Waters,  200 ;  Houck 
Justices  of  Dorset,  15  East,  574 ;  Attor-  on  Navigable  Rivers,  198. 
ney-General  n.  Parmenter,  10  Price  4  Coke's  Inst.  38 ;  Angell  on  Tide 
(Exchq.),  378 ;  Attorney-General  v.  Bur-  Waters,  198. 

ridge,  10  id.  350 ;  Attorney-General  t.  6  Coke's  Inst.  38 ;  Gann  v.  Free  Fish- 
Cleaver,  18  Ves.  217;  Earl  of  Ripon  ers,  11  H.  L.  192;  Kerr  on  Injunctions, 
v.  Hobart,  3  M.  &  C.  169 ;  Crowder  v.  396. 

Tinkler,  19  Ves  620 ;  Barnes  v.  Baker,  "  Be   Jure   Maria,   84 ;    Attorney- 

Amb.  158;    Mowhawk  Bridge  Co.  v.  General   <o.  Richards,  2    Anstr.    603; 

R.  R.  Co.,  6  Paige  (N.  T.  Ch.),  554 ;  At-  Attorney-General  v.  Johnson,  2  Wil- 

torney-General  v.  Cohoes  Co.,  id.  133 ;  son's  Ch.  101 ;  Angell  on  Tide  Waters, 

Trustees  of  Watertown  t.  Cowen,  4  id.  201. 
510  ;  Georgetown  v.  Alexandria  Bridge 
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says  in  his  "  De  Jwe  Maria  ":  "  It  is  not  every  building  below 
the  high-water  mark,  nor  every  building  below  the  low-water 
mark  that  is  ipso  facto  in  law  a  nuisance ;  for  that  would  destroy 
all  the  hey 8  that  are  m  all  the  ports  in  Midland;  for  they  are 
all  built  below  the  low-water  mark.  Thus  it  will  be  seen  that 
even  in  Lord  Hale's  time,  when  the  commerce  of  England  was 
in  its  infancy,  comparatively,  the  distinction  between  encroach- 
ments upon  navigable  streams  and  actual  obstructions  of  naviga- 
tion was  rendered  indispensable  to  save  the  commercial  interests 
of  the  country  from  positive  destruction.  So,  too,  in  this  coun- 
try, a  rigid  application  of  the  law  of  nuisances  to  encroachments 
upon  navigable  waters,  would  result  in  involving  nearly  every 
seaport  town  in  the  country  in  the  most  serious  disaster.  Accord- 
ing to  the  strict  rules  of  the  common  law,  all  waters  in  which  the 
tide  ebbs  and  flows  are  navigable  and  public,  but  which  are  really 
of  no  value  for  the  purposes  of  navigation  without  the  expendi- 
ture of  vast  sums  of  money,  and  often  the  exercise  of  the  highest 
skill  and  most  persistent  industry.  The  waters  of  the  sea  under 
the  throes  of  the  tides  are  often  sent  for  considerable  distances 
over  the  low,  marshy  lands  that  are  upon  its  borders,  but  recede 
again  with  the  tide,  and  practically,  can  be  said  to  form  no  part  of 
the  sea  itself,  and  are  of  no  value  to,  but  generally,  are  really  a  detri- 
ment to  navigation.  These  lands  by  the  common  law  are  regarded 
as  a  part  of  the  sea  itself,  and  navigable,  so  that  their  appropriation 
for  any  purpose  that  in  any  measure,  even  slightly,  interfered 
with  the  flow  of  water  there,  would  be  regarded  as  a  public  nui- 
sance. But,  practically,  it  has  been  demonstrated  that  the 
reclaiming  of  these  lands  by  individuals,  and  their  appropriation 
for  private  purposes  by  the  erection  of  embankments  that  confine 
the  waters  within  proper  limits,  are  really  an  advantage  to  the 
public,  and  greatly  enhance  the  interests  and  convenience  of  navi- 
gation by  providing  suitable  and  safe  landing  places  and  wharves 
for  the  loading  and  unloading  of  vessels,  and  the  laying  out  of 
new  streets  and  thoroughfares  for  the  accommodation  and  advan- 
tage of  commerce. 

Seo.  93.  A  very  large  portion  of  many  of  our  seaport  towns  is 
built  upon  land  thus  reclaimed  from  the  sea.    Many  of  our  best 


PUEPBESTURES.  97 

harbors  have  been  made  so  by  the  enterprise  of  individuals  in  the 
construction  of  strong  embankments  in  the  very  heart  of  these 
"wastes"  and  rendering  them  strong  and  secure  by  filling  the 
void  behind  them  with  acres  of  firm,  hard  soil,  upon  which  busy 
streets  lined  with  warehouses,  and  thousands  of  avenues  for  trade 
and  commerce  are  erected,  and  thus  not  only  really  enhancing 
the  advantages  of  navigation  by  providing  suitable  channels 
therefor,  but  also  by  providing  wharves  and  easy  access  to  the 
vessels  that  seek  the  port.  In  PollarcPs  Lesees  v.  Hagan,  3 
How.  U.  S.  212,  Catron,  J.,  in  commenting  upon  this  subject, 
says :  "  It  is  a  practical  truth  that  the  mud  flats  in  the  delta  of 
the  Mississippi  and  around  the  Gulf  of  Mexico,  formed  of  rich 
deposits,  have  no  connection  with  navigation,  but  obstruct  it,  and 
must  be  reclaimed  for  the  furtherance  of  navigation.  This  is 
well  illustrated  by  the  recent  history  of  Mobile.  When  the  act  of 
1824  was  passed,  giving  to  the  corporation  the  front  of  the  city, 
it  was  excluded  from  the  navigable  channel  of  the  river  by  a  mud 
flat,  slightly  covered  with  water  at  high  tide,  of  perhaps  a  thou- 
sand feet  wide.  This  had  to  be  filled  up  before  the  city  could 
prosper,  and,  of  course,  by  individual  enterprise,  as  the  vacant 
space,  as  was  apparent,  must  become  city  property ;  and  it  is  now 
formed  into  squares  and  streets,  having  wharves  and  warehouses. 
The  squares  are  built  up,  and  the  fact  that  that  part  of  the  city 
stands  on  land  once  subject  to  the  ebb  and  flow  of  the  tide  will 
soon  be  a  matter  of  history.  At  New  Orleans  and  most  other  places 
fronting  rivers  where  the  tide  ebbs  and  flows,  as  well  as  on  the 
ocean  and  great  lakes,  navigation  is  facilitated  by  similar  means. 
Without  their  employment  few  city  fronts  could  be  formed  at 
all  adapted  to  navigation  and  trade."  So,  too,  in  Boston,  many 
of  its  most  important  commercial  streets  are  built  upon  lands 
thus  made,  and  its  railroads  are  constructed  and  run  in  various 
directions  over  lands  washed  by  the  waters  of  the  sea,  until 
reclaimed  by  the  enterprise  of  individuals  and  corporations. 

Sec.  94.  Thus  it  will  be  seen  that  the  law  has  been  compelled 
to  yield  somewhat  to  the  stern  necessities  of  communities,  and  to 
provide  an  avenue  of  escape  from  positive  destruction  of  those 
ports  which  have  encroached  upon  the  sea,  but  have  not  actually 

13 
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obstructed  the  navigation  thereof.  This  avenue  of  escape  has 
been  furnished  by  classing  such  encroachments  under  the  head  of 
purprestures,  and  recognizing  a  broad  distinction  between  them 
and  actual  obstructions  to  navigation.  The  same  distinction  is 
recognized  by  the  civil  law,1  and  any  person  is  allowed  to  improve, 
repair  and  strengthen  the  banks  of  the  sea,  provided  navigation 
is  not  thereby  impeded.  If  a  person  fills  in  upon  the  borders  of 
the  sea  and  makes  land  there,  any  one  who  is  thereby  injured, 
may  have  the  mterdictum  utile/  but  if  no  injury  is  inflicted,  he 
who  builds  upon  the  sea  shore,  or  converts  its  waste  marshes  into 
terra  firma,  is  protected  and  upheld  in  his  enterprise.  By  the 
common  law  the  title  to  the  soil  of  the  sea  in  England  is  in 
the  king,  and,  in  this  country,  in  the  State,  so  that  all  persons 
who  reclaim  tide- waters  do  so  as  intruders,  and  are  at  the  peril 
of  being  dispossessed  by  writs  of  intrusion.  But  in  this  age 
of  enlightenment  citizens  can  safely  rely  on  the  forbearance  of 
the  government  against  molestation  when,  by  their  industry  and 
enterprise,  they  have  done  that  which  redounds  to  the  public 
good,  even  though  they  have  technically  trespassed  upon  public 
rights.  But  if  these  acts  result  in  obstructing  navigation  even 
slightly,  it  is  a  public  nuisance,  and  liable  to  indiotment  and 
abatement  as  such.  But  as  to  whether  such  an  encroachment  is 
a  nuisance,  is  always  a  question  of  fact  to  be  determined  by  the 
jury,  and  not  a  question  of  law."  "Where  there  is  an  actual 
obstruction  of  navigation,  it  is  no  defense  that  the  encroachment 
complained  of  is  really  a  public  benefit,  or  that  it  serves  a  useful 
end  in  furthering  the  interests  of  navigation.  But  a  slight, 
uncertain  injury  to  navigation,  depending  upon  contingencies 
which  may  or  may  not  occur,  is  not  regarded  as  sufficient  to  sus- 
tain an  indictment.* 

Sec.  95.  In  Mex  v.  Russell,  6  B.  &  C.  566,  the  defendant  was 
indicted  for  erecting  coal  staiths  in  the  river  Medina.  The  staiths 
were  erected  under  a  license  from  the  mayor  and  burgesses  of 
Newcastle,  in  whom  the  crown  had  vested  the  right  of  conser- 
vation.    The  defendant  set  up  this  license  in  defense  of  the 

'  Digest,  L.  43,  t.  15,  §  1.  «  Rex  „.  "Ward,  4  Ad.  &  El,  384. 

'  Male's  He  Jure  Mans,  Harg.  Tracts, 
85. 
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indictment.     But  the  court  held  that  the  license  afforded  no 
protection  when  the  act  done  under  it  amounted  to  a  nuisance. 

Sec.  96  While  the  crown  has  the  right  of  property,  and  of 
conservation  of  a  navigable  stream,  and  may  transfer  and  separ- 
ate them,  and  confer  the  right  of  conservation  on  a  city  within 
the  ebb  and  flow  of  the  tide,  yet  this  does  not  confer  upon  the  city 
the  title  to  the  soil  of  the  river,  and  even  if  it  did,  neither  the 
ownership  of  the  soil  nor  the  license  of  conservation  would  be  suffi- 
cient to  legalize  an  erection  that  in  any  measure  impedes  navi- 
gation.1 Neither  would  the  fact  that  the  erection  complained  of 
really  benefited  navigation  by  providing  a  deeper  and  better 
channel,  so  that  vessels  of  heavier  draft  could  come  into  the  har- 
bor be  of  any  avail  by  way  of  defense.' 

Seo.  97.  This  doctrine,  as  to  the  division  of  public  rights  in 
navigable  streams  and  the  right  of  conservation,  has  been  fre- 
quently recognized  by  the  courts  of  this  country,  and  is  of  the 
highest  practical  advantage  and  importance  to  the  people  and  its 
business  interests.  Most  of  the  great  public  improvements  made 
in  our  seaport  towns  and  upon  the  banks  of  our  navigable  lakes 
and  streams,  are  the  result  of  individual  effort  and  enterprise. 
It'  such  improvements  were  dependent  upon  the  action  of  the 
government,  great  delay  and  embarrassment  would  result,  and 
the  growth  and  development  of  towns  and  cities  would  be 
greatly  retarded.  But,  with  the  power  in  the  State  to  permit 
individuals  and  corporations  to  make  these  improvements,  this 
difficulty  is  obviated,  and  individual  effort  and  enterprise  accom- 
plishes in  a  brief  time  that  which  might  otherwise  be  delayed 
for  indefinite  periods,  to  the  serious  loss  not  only  of  communi- 
ties, but  the  entire  country. 

In  United  States  v.  banning,'  Morris,  348,  it  was  held  that 
the  State  might  grant  an  individual  a  right  of  ferry  over  the 

1  Rex  «.  Kussell,  4  Ad.  &  El.  384 ;  395 ;  2  Wall.  (U.   S.)  403 ;  Works  v. 

Regina  v.  Randall,  1  C.  &  M.  496.  Junction  Railroad,  5  McL.  (U.  S.)  435  ; 

!  Rex  v.  Russell,  6    Ad.  &  El.  143 ;  Jolly  v.  Terra  Haute  Br.  Co.,  6  id.  237; 

Rex  v.  Lord  Grovernor,  2  Starkie,  511 ;  Atkinson  v.   Philadelphia  and  Tren- 

Folkes  v.  Chad,  3    Doug.  340 ;    Res-  ton  R.  R.  Co.,  14  Haz.  10 ;    Colum- 

publicac  Caldwell,  1  Dallas  (U.S.),  150  bus  Insurance  Co.  o  Curtinas,  6  McL. 

*  See  also  U.  8.  v.  Bedford  Bridge  (U.  S.)  209 ;  Avery  v.  Pox,  1  Abb.  (C. 

Co.,1  W.  &M.  (U.  S.)412;Sillimanfl.  C.   U.  S.)  246;  Northwestern  Union 

Hudson  River  B.  Co.,  4  Bl.  (U.  S.  C.  C.)  Packet  Co.  v.  Allen,  7  Am.  L.  R.  J753. 
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Mississippi  river,  but  that  it  could  not  grant  a  right  that  would 
result  in  tJie  obstruction  of  navigation. 

In  Woodman  v.  KiTbwrn  Manufacturing  Co.,  1  Abb.  (TJ.  S.  C. 
C.)  158,  it  was  held  that  a  State  might  authorize  an  individual  or 
corporation  to  divert  a  portion  of  the  waters  of  a  navigable 
stream,  but  not  when  such  diversion  would  impede  or  injure  the 
navigability  of  the  stream. 

In  Columbus  Ins.  Co.  v.  Peoria  Bridge  Association,  6  McL. 
(U.  S.)  70,  it  was  held  that  the  State  might  authorize  the  erec- 
tion of  a  bridge  over  a  navigable  stream,  but  that  the  State  has 
the  power  to  revoke  the  authority  if  it  operates  as  an  obstruction 
to  navigation,  and  when  the  obstruction  created  by  the  bridge 
overbalances  the  benefits  derived  therefrom  by  the  public,  the 
United  States  courts  will  restrain  its  maintenance.1 

A  State  has  no  right  to  grant  authority  that  will  obstruct 
and  impede  navigation  to  an  essential  degree,  even  though  it  be 
only  of  a  tributary  merely  to  a  great  navigable  river.' 

While,  at  the  close  of  the  revolution,  the  people  of  each 
State,  in  their  sovereign  capacity,  acquired  the  absolute  right 
to  all  navigable  waters  and  the  soil  under  them,'  yet  where  the 
State  has  permitted  a  use  of  navigable  waters  connecting  two 
States  that  interferes  with  navigation,  the  general  government, 
under  the  power  given  it  by  the  Constitution  to  regulate  com- 
merce between  the  States,  may  exercise  jurisdiction  over  the 
waters,  and  procure  an  abatement  of  such  obstructions.4  But  in 
order  to  wan-ant  the  intervention  of  the  government,  the  obstruc- 
tion must  be  of  such  a  character  that  the  injury  resulting  from  it 
overrides  the  benefits  accruing  to  the  public  therefrom.'  Thus 
it  will  be  seen  that,  while  the  State  may  tolerate  purprestures,  it 
cannot  license  or  protect  an  actual  public  nuisance  upon  its  navi- 
gable streams. 

"Wharves  and   piers  may  be  erected  even  below  low-water 

1  Devoe®.- Penrose  Ferry  Bridge  Co.,  *  The   Daniel  Ball,    10    Wall.   (U. 

3  Am.  L.  R.  19.  S.)  557;   The  Montello,  11  id.  411; 

8  Jolly  v.  Terra  Haute  Br.  Co.,  6  McL.  Avery  v.  Fox,  1  Abb .  (U.  S.  C.  C.)  346 ; 

(TJ.  S.)  237 ;  Columbus  Ins.  Co.  ■».  Cur-  Jolly  v.  Terra  Haute  Br.  Co.,  6  McL. 


tinas,  6  McL.  207.  (U.  S.)  237 ;  Columbus  Ins.  Co.  v.  Cur- 

8  Mart "  '     '"  "" 

30 ;  Rus 
S.)426; 
S.),  60. 


8  Martin  «.  Waddell,  16  Pet.  (TJ.  a)    tinas,  id.  207. 
30 ;  Russell  v.  Jersey  Co.,  15  How.  (U.        »  Columbus  Ins.  Co.  e.  Peoria  Bridge 
S.)  426 ;  Bennettu.  Baggs, Baldwin  (U.    Co.,  id.  970. 
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mark  where  they  do  not  obstruct  navigation,  but  they  are  pur- 
prestures,  and  may  be  taken  by  the  State  or  enjoined,  in  its 
discretion,  or  the  builder  may  be  permitted  to  use  it.1  In 
Massachusetts,  by  the  ordinance  1641,  the  common  law  was 
altered  as  to  that  colony  so  that  all  proprietors  adjoining 
the  sea  were  vested  with  the  title  to  the  soil  to  low-water 
mark,  where  the  tide  did  not  ebb  and  flow  to  a  distance  of 
more  than  one  hundred  rods  from  high-water  mark,  but  not  beyond 
that  distance,  where  the  tide  ebbed  beyond  that  point.'  This  ordi- 
nance was  afterward  annulled,  but  the  courts  have  ever  since 
upheld  the  right  as  a  usage  having  all  the  force  of  a  local  common 
law."  And  this  ordinance  has  been  assumed  and  acted  upon  as  a 
settled  rule  in  Maine  as  well  as  in  Massachusetts/  So,  too,  in 
these  States,  under  this  ordinance  and  the  usage  that  has  grown 
up  under  it,  it  is  the  ebb  of  the  tide,  where,  from  natural  causes, 
it  ebbs  the  lowest,  and  not  the  average  or  common  tide,  which  is 
to  be  taken  as  low-water  mark.*  I  have  referred  to  this  local 
custom,  or  rather  common  law,  in  these  States,  in  this  place,  not 
so  much  because  it  is  germain  to  this  subject,  but  in  order  that 
the  reader,  in  examining  authorities  upon  these  questions  in  those 
States,  might  do  it  understandingly.  In  Connecticut,  Pennsyl- 
vania, Rhode  Island  and  New  Jersey  similar  local  customs  exist} 
under  which  the  courts  have  upheld  the  rights  of  riparian  owners 
to  wharf  out  to  low-water  mark,*  and  it  seems  that  in  Rhode 
Island  this  right  existed  by  virtue  of  an  act  passed  in  1707  in  the 
reign  of  Queen  Anne,  which  is  among  the  State  records,  and  the 
existence  of  which  was  not  generally  known.  Angell,  in  his 
work  on  Tide  Waters,  p.  237,  gives  the  act  in  full.  But  the  rights 
of  riparian  owners  to  build  wharves  and  otherwise  intermeddle 
with  navigable  streams,  is  fully  discussed  in  the  chapter  on  Navi- 
gable Streams,  and  we  will  pursue  the  matter  no  farther  here. 

■Eden  on  Injunctions,  260  ;    Com-  Lapish  v.  Bangor  Bank,  8  Greenl.  (Me.) 

monwealth  o.  Crowningshield,  2  Bane's  85 ;  Emerson  v.  Taylor,  9  id.  43. 

Abr.  697.  5  Stover  v.  Freeman,  1  Mass.   231 ; 

8  Gray  v.  Bartlett,  20  Pick.  (Mass.)  Sparhawk  v.  Billiard,  1  Mete.  (Mass.) 

186  ;  Storer  v.  Freeman,  6  Mass.  435.  95  ;  Angell  on  Tide  Waters,  226,  227. 

8  Sale  v.  Pratt,  19  Pick.  (Mass.)  19k  6  Chapman  v.  Kimball,  9  Conn.  168 ; 

Austin  p.  Carter,  1  Mass.  231 ;  Barker  East  Haven  v.  Hemingway,  7  id.  186 ; 

o  Bates  19  Pick.  (Mass.)  255 ;  Common-  Hart  «.   Hill,  1  Whart.  (Penn.)  131 ; 

wealth    v    Charlestown,    1    id.    186;  Ball  v.  Slack,  2  id.  539 ;  Commonwealth 

Angell  on  Tide  Waters,  225,  226.  e.  Shaw,  14  Tr.  R.  (Penn.)  13  ;  Martin 

4  Moore  v.  Griffin,  9  Shep.  (Me.)  350 ;  v.  Waddell. 
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Sbc.    98,  99.  Eight  of  dominion  in  owner  of  the  soil. 

100.  Overhanging  another's  land,  a  nuisance. 

101.  No  actual  damage  necessary  to  sustain  an  action. 

102.  Ejectment  will  not  lie  against  person  making  the  erection. 

103.  Such  nuisance  may  be  abated  before  damage  is  done,  but  see  distinc- 

tion in  Norrice  v.  Baker. 
104:  Generally  nuisance  cannot  be  abated  until  it  actually  exists.    Ex- 
ceptions to  the  rule. 

105.  Trespass  will  not  lie.    Reynolds  v.  Clark. 

106.  Such  erections  are  injuries  to  the  right  of  another. 

107.  108.  A  person  making  erection  on  the  line  of  his  land  is  bound  to 

keep  the  water,  snow  and  ice  from  falling  on  another's  land. 

109.  Rule  in  Thomas  v.  Kenyon. 

110.  Kind  of  projections  that  create  nuisances. 

111.  Eule  in  Lonsdale  v.  Nelson. 

112.  Trees  whose  branches  project  over  another's  land,  nuisances,  when. 

113.  Insecure  building  a  nuisance. 

114.  Duty  of  owners  as  to  gutters,  etc. 

115.  Duty  as  to  dangerous  uses  of  property. 

116.  Liability  for  escape  of  water  brought  upon  one's  premises. 

117.  Liability  for  insufficient  drains. 

118.  Eule  as  to  cesspools,  sewers,  etc.    Alston  v.  Grant. 

119.  Distinction  between  natural  and  artificial  causes  of  injury. 

120.  Liability  for  setting  back  water  by  dam  or  otherwise. 

121.  Person  not  bound  to  drain  his  land. 

122.  House  owner  is  bound  to  prevent  injury  to  his  neighbor  by  reason  of 

his  erection. 

123.  Rule  in  "Wilson  v.  City  of  New  Bedford. 

124.  Eule  in  Fletcher  v.  Eylands. 

125.  Eule  as  to  occupants  of  different  floors  of  the  same  building.    Ross 

v.  Fedden. 

126.  Liability  of  landlord  to  tenant  for  nuisances. 

127.  Vis  mc0or.     Carstairs  v.  Taylor. 

128.  129.  Distinction  between  acts  which  may  and  those  which  mutt  pro. 

duce  injury  to  others. 

130.  Eule  in  Eockwood  v.  Wilson. 

131.  Eule  in  Cahill  v.  Eastman. 

132.  When  question  of  negligence  is  material. 

133.  Rule  in  Phinzey  v.  The  City  of  Augusta. 

134.  Liability  of  mine  owner. 

135.  Restrictions  upon  one's  use  of  his  premises. 
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Sec.  136.  Spring  guns  in  dwellings  or  stores. 

137.  Liabiliy  as  to  walks  or  paths  on  one's  premises. 

138.  Liability  for  non-repair  of  fences. 

139.  Liability  of  landlord  to  tenant  when  no  covenant  to  repair. 

140.  141.  Who  liable  for  maintaining  ruinous  house. 

143.  Dangerous  occupations,  and  keeping  explosive  or  highly  combustible 
articles,  when  a  nuisance. 

143.  Nuisances  arising  from  force  or  fraud. 

144.  Rule  in  Grady  t.  Walsner. 

145.  Negligent  acts  creating  nuisances. 

146.  Same  continued. 

147.  Negligence  in  suffering  dangerous  animals  to  go  at  large. 

148.  Diseased  animals,  when  nuisances. 

149.  150.  Negligence  as  to  fire. 

151.  Rule  in  League  v.  Journey. 

152,  153.  Ancient  lights  and  private  ways. 

Sec.  98.  The  right  of  every  person  to  exercise  full  dominion 
over  his  own  land,  to  the  exclusion  of  every  one  else,  is  among 
the  earliest  rights  recognized  by  the  courts.  This  is  understood, 
of  course,  subject  to  the  qualification  that  the  exercise  of  this 
right  does  not  conflict  with  the  exercise  of  a  similar  right  by  his 
neighbors,  and  is  not  of  such  a  character  as  to  produce  an  injury 
to  the  legal  rights  of  others.1  This  dominion  extends  not  merely 
over  the  surface  of  the  soil,  but  to  every  thing  beneath  it  and 
every  thing  above  it.  "  Cujus  est  solum,  ejus  est  usque  ad 
coelum  "  is  the  maxim  that  expresses  the  right  in  its  full  length 
and  breadth. 

Sec.  99.  Therefore  it  has  been  held  that  the  owner  of  the  soil 
owns  all  minerals  beneath  it,*  all  the  water  with  which  the  soil 
is  charged,"  and  has  the  sole  and  exclusive  property  in  every  thing 
beneath  the  surface  of  the  soil  covered  by  his  title.  And,  while 
he  has  no  exclusive  property  in  the  air,  yet  he  has  the  right  to 
have  it  difEused  over  his  land  free  and  pure  and  uncontaminated 
by  any  foreign  substance,  gases  or  vapors,  that  tend  either  to  the 
destruction  of  property,  health  or  comfort.4    In  other  words, 

»  Barnes  c.  Hathorn,  54  Me.  40.  4  B.  &  S.  608 ;  12  L.  T.  (N.  S.)  776 ;  116 

8  Marvin  d.  Brewster  Iron  Co.,  55  E.  C.  L.  608 ;  Tenant  v.  Hamilton,  7 

N.  T.  509.  Clark  &  Finnelly,  122 ;  Broadbent  v. 

*  Chasemore  <o.  Richards,  2  H.  &  N.  Impl.  Gas  Co.,  4  De  G.  J.  &  S.  211 

515.  Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  15 

«  St.  Helen  Smelting  Co.  «.  Tipping,  Luscombe  v.  Steare,  17  L.T.  (N.  S.)  229 
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against  all  the  world,  he  has  the  full  and  unqualified  dominion 
over  all  the  space  above  his  lands,  and  every  interference  with 
that  right  is  as  much  a  nuisance,  and  actionable,  as  an  injury 
to  the  soil  itself. 

Sec.  100.  It  is  in  pursuance  of  this  right  of  dominion,  and  in 
recognition  of  it,  that  it  is  held  that  no  person  has  a  right  to 
make  any  erection  upon  his  own  land,  that  projects  over  the  land 
of  his  neighbor.  The  erection  of  a  house  or  building  of  any 
kind  by  one  land  owner,  so  that  the  eaves  thereof  overhang  the 
land  of  another,  is  a  nuisance,  and  an  action  lies  therefor  even 
though  no  special  injury  results  therefrom.1 

Sec.  101.  Thus  in  Fry  v.  Prentice,  14  L.  T.  (K  S.)  298,  the 
court  say,  "  that  in  a  declaration  for  an  injury  for  the  erection  of  a 
building  by  an  adjoining  land  owner  so  that  its  eaves  project  over 
the  land  of  another,  it  need  not  be  stated  that  any  special  dam- 
age has  been  done,  for  it  is  an  injury  to  a  right,  and  the  law  will 
presume  that  rain  will  fall,  and  after  the  lapse  of  a  reasonable 
time  will  presume  that  it  has  fallen.  This  was  an  action  on  the 
case  for  erecting  a  house  with  a  cornice,  projecting  over  the  lands 
of  the  plaintiff,  by  means  of  which  quantities  of  rain  fell  from 
the  cornice  upon  the  plaintiff's  garden  and  did  damage,  and  by 

Roberts  v.  Clarke,  18  id.  264 ;  Catlin  d.  it  would  result  in  establishing  a  right 

Valentine,  9  Paige's  Ch.  (N.  T.)  575 ;  to  discharge    the    water    there.      In 

State  v.  McConathy.il  Mis.  517  ;  "Wat-  Clark  v.  Reynolds,  1  Stra.  634,  it  was 

son  v.   Gas-Light  Co.,  1  N.  C.  262 ;  held,  that  not  only  the  erection  of  a 

Pentland  v.  Henderson,  27  Jur.  241 ;  house  so  that  the  eaveB  overhang  the 

Ward  v.  Lany,  35  id.  408  ;  Simpson  v.  land  or  house  of  another  ;  but,  also, 

Smith,  8  Sim.  262 ;  Houghton  ».  Bank-  the  putting  up  of  a  spout  so  as  to 

hardt,  3  L.  T.  (N.  S.)  266 ;   Barnes  v.  convey  the  water  therefrom  into  the 

Ackroyd,  26  id.  622.  lands  of    an  adjoining  owner  is   an 

1  In  Tucker  «.  Newman,  11  Ad.  &  actionable  nuisance.    Espinasse's  Nisi 

El.  40,  it  was  held  that  the  building  Prius,  vol.  2,  p.  270 ;  Stephen's  Nisi 

of  a  roof  so  as  to  overhang  the  lands  Prius,  vol.  3,  p.  236  ;  Fry  v.  Prentice, 

of  another,  or  the  discharge  of  rain-  14  L.  T.  (N.  S.)  298 ;  Baten's  Case,  9 

water  therefrom  upon  adjoining  lands  Coke,  53  ;  Pickering  v.  Rudd,  2  Eng. 

by  means  of  a  spout  was  an  actionable  Com.  Law,  56  ;  Kenyon  ®.  Hart,  6  B. 

nuisance,  but  the  action  being  in  the  &  S.  249  ;  Aiken  ®.  Benedict,  39  Barb, 

name  of  the  owner  of  the  reversion,  so  (N.  T.    Sup.    Ct.)  400  ;    Reynolds  «. 

far  as  the  spout  was  concerned,  Mr.  Clark,  2  Ld.  Raymond,  1399 ;  Sherry 

Justice  Patterson  left  it  for  the  jury  «.  Precking,  4  Duer  (N.  Y.  Sup.  Ct.), 

to  say  whether  there  was  damage  to  452 ;    Pendruddock's    Case,    9   Coke, 

the  reversion,  instructing  them  that  in  101  ;  Bellows  0.  Sackett,  15  Barb.  (N. 

this  case,  as  in  that  of  Baxter®.  Taylor,  V.   Sup.  Ct.)  96;  Bowry  v.  Pope,  1 

4  B.  &  Ad.  72,  the  act  was  no  injury  in  Leon,  168 ;  Codman  «.  Evans,  7  Allen 

itself,  but  is  actionable,  as  if  continued  (Mass.),  431. 
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reason  of  which  the  plaintiff  had  been  greatly  annoyed  and 
incommoded  in  the  use  and  possession  of  his  premises.  It  was 
held  by  the  court  that  the  prelection  in  itself  was  a  nuisance 
from  which  the  law  inferred  a  damage,  and  that  the  plaintiff 
could  maintain  his  action  in  respect  to  the  projection  alone,  even 
though  no  rain  had  fallen,  and  that  the  plaintiff  was  not  con- 
fined to  damage  from  the  rain."  Comyn  in  his  Digest,  vol.  1,  p. 
427,  says :  "  An  action  upon  the  case  lies  for  a  nuisance  to  the 
habitation  or  estate  of  another ;  as  if  a  man  build  a  house  hang- 
ing over  the  house  of  another,  whereby  the  rain  falls  upon  it,  or 
fixes  a  spout  upon  his  own  house,  whence  the  rain  falls  into  the 
yard  of  another  and  injures  the  foundation  of  his  buildings." 

Sec.  102.  In  Aiken  v.  Benedict,  39  Barb.  (K  T.  Sup.  Ct.) 
400,  which  was  an  action  for  damages  by  reason  of  the  erection 
of  a  house  by  the  defendant  upon  the  line  of  his  land,  in  such  a 
manner  that  the  eaves  and  gutters  projected  over  the  land  of  the 
plaintiff,  it  was  held  that  an  action  for  a  nuisance  would  lie,  but 
that  ejectment  was  not  a  proper  remedy. 

Seo.  103.  In  Pendruddock 's  Case,  5  Coke,  101,  the  defendant, 
Pendruddock,  bought  a  house  erected  by  another  person  so  that 
the  eaves  projected  over  the  house  of  one  Henry  Clark,  who  also 
bought  his  house  when  the  eaves  of  the  defendant's  house  pro- 
jected over  the  eaves  thereof  so  that  the  rain  fell  from  the  roof 
of  the  defendant's  house  upon  that  of  the  plaintiff.     The  plain- 
tiff brought  a  " quod permittat"  to  prostrate  the  nuisance,  and 
among  other  questions  that  were  passed  upon  by  the  court,  was 
whether  the  plaintiff  might  abate  the  nuisance  before  any  actual 
injury  was  done,  and  Popham,  C.  J.,  held  that  he  might ;  "  for," 
said  he,  "  it  is  reasonable  that  he  should  prevent  the  prejudice 
and  not  stay  until  it  be  done."      So  far  as  the  judgment  of  this 
case  is  concerned  it  was  right,  but  it  must  be  understood,  how- 
ever, as  only  applicable  to  that  class  of  cases  where  the  thing  is  in 
itself  a  nuisance,  and  though  no  damage  has  actually  resulted, 
yet,  in  the  very  nature  of  things,  it  is  sure  to  do  so.    It  would 
not  be  applicable  to  an  erection  that  may  or  may  not  become 
a   nuisance.     Thus,  in  Norrice  v.  Baker,  1    Eolle,   393,  the 
court  held  that  although  the  defendant  was  erecting  a  building 
14 
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which  might  become  a  nuisance  when  completed,  yet  .this  would 
not  justify  the  defendant  in  tearing  away  the  scafEolds,  etc.,  used 
in  making  the  building.  "  And,"  said  Coke,  J.,  in  this  case, 
"  So  if  a  person  have  an  intent  to  build  a  wall,  and  lays  the  foun- 
dation, you  cannot  pull  this  down ; "  and  in  the  same  case  in 
illustrating  the  general'  doctrine  that  generally  a  nuisance  cannot 
be  removed  by  the  act  of  the  party  or  by  suit  until  it  actually 
becomes  a  nuisance,  he  said :  "  So,  although  boughs  which 
hang  over  another's  land  may  be  cut,  yet,  they  cannot  be  cut  lest 
they  should  hereafter  grow  over." 

Seo.  104.  This  is  the  rule  in  reference  to  all  classes  of  nui- 
sances, except  such  as  are  dangerous  to  life,  or  will  be  productive 
of  irreparable  injury  to  property.  It  cannot  be  abated,  nor  does 
it  become  actionable,  until  it  actually  exists.  The  fact  that  it  is 
being  erected,  and  will  become  so  when  completed,  does  not 
furnish  sufficient  ground  for  an  action  at  law,  consequently  will 
not  justify  an  abatement  on  the  mere  motion  of  the  party,  for 
no  person  under  any  circumstances  can  abate  a  nuisance,  unless 
he  can  also  maintain  an  action  therefor.  Equity  will  relieve  a 
party  against  a  prospective  nuisance,  where  the  danger  there- 
from is  imminent,  and  where  there  is  no  question  but  the 
thing  will  be  a  nuisance,  and  the  remedy  at  law  is  inadequate ; 
but  a  court  of  law  will  wait  until  the  nuisance  is  actually 
created.1 

Sec.  105.  This  species  of  injury  is  in  the  nature  of  trespass, 
but  an  action  of  trespass  cannot  be  maintained  any  more  than 
ejectment;  for  although,  as  has  been  previously  stated,  the 
owner^of  the  soil  has  dominion  over  the  space  above  it,  and  any 
interference  therewith  is  unlawful,  yet  this  space  cannot  in  any 
sense  be  regarded  as  land ;  it  is  immaterial,  and  an  entry  into 
this  void  space,  while  it  interferes  with  the  right  of  the  owner 
of  the  soil,  can  in  no  sense  be  said  to  be  an  invasion  of  the  soil 
<oi  et  armis.    It  is  purely  an  injury  that  is  the  consequence  of  an 

1  Norrice  n.  Baker,   1    Rolle,  393  ;  Perin.  St.  227 ;  In  Wells  v.  Ody,  1  T. 

Richards  v.  Phenix  Iron  Co.,  7  Am.  &  (J.  715,  it  was  held  that  where  an 

Law  Reg.  (N.  S.)  346  (Penn.) ;  Rosb  v.  action  is  partly  a  trespass  and  partly 

Butter;  19  N.  J.  294 ;  Rhodes  v.  Dun-  case,  either  action  may  be  maintained, 
bar,  7  Am.  Law  Reg.  (N.  S.)  412;  58 
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act  done  outside  the  soil  itself,  for  which  case  alone  is  the  proper 
legal  remedy.  This  distinction  is  important  to  be  observed,  for 
the  reason  that  courts  have  sometimes  fallen  into  errors  upon 
this  point  that  are  not  consistent  with  principle,  and  are  subver- 
sive of  the  distinction  between  forms  of  action.  In  Reynolds 
v.  Clark,  2  Ld.  Kayd.  1399,  an  action  of  trespass  was  brought 
against  the  defendant  for  erecting  a  spout  upon  his  own  house 
that  discharged  the  water  accumulating  upon  his  roof  into 
the  plaintiff's  yard.  The  defendant  justified  upon  the  ground 
that  the  spout  was  necessary  to  carry  away  the  water,  and  that 
it  was  erected  in  such  a  manner  as  to  do  the  least  possible  injury. 
It  was  objected  upon  the  trial  that  the  action  was  misconceived. 
That  if  the  injury  was  actionable  at  all,  the  action  should  be 
case,  and  not  trespass.  The  court  were  unanimously  of  the 
opinion  that  the  erection  of  the  spout  and  the  discharge  of  the 
water  upon  the  plaintiff's  land  was  an  actionable  nuisance,  but 
that  trespass  could  not  be  maintained.  The  injury,  in  order  to 
maintain  trespass,  must  be  the  direct  and  immediate  result  of  a 
forcible  act,  while  for  every  injury  that  is  the  consequence  of  an 
act,  that  is,  indirect,  case  alone  can  be  maintained,  and  that,  as  in 
this  case  the  injury  complained  of  was  not  the  erection  of  the 
spout  upon  the  plaintiff's  land,  but  for  an  injury  resulting  to  the 
plaintiff's  land  from  the  discharge  of  the  water  from  the  spout, 
the  injury  was  purely  consequential.  In  the  case  of  Sherry  v. 
Frechmg,  4  Duer  (N.  T.  S.  C),  452,  the  defendant  erected  a 
building  upon  Eighth  street  in  the  city  of  New  York,  upon  a 
lot  adjoining  a  lot  owned  by  the  plaintiff,  and  in  so  doing 
encroached  upon  the  soil  of  the  plaintiff's  lot  6ome  four  or  five 
inches,  and  also  overhung  the  same  with  his  wall  at  the  top  of 
said  building  some  ten  or  twelve  inches.  The  plaintiff  brought 
his  action  under  the  Code  for  the  recovery  of  the  premises,  and 
the  damages  for  its  detention,  being  a  remedy  in  the  nature  of 
the  common-law  action  of  ejectment,  and  in  his  action  sought  to 
recover  not  only  the  soil  actually  encroached  upon,  but  also  the 
space  which  was  overhung  by  the  defendant's  wall.  Upon  the 
trial  of  the  action  at  circuit,  a  verdict  was  rendered  for  the 
plaintiff  for  the  damages  for  withholding  of  the  strip  of  land, 
and  the  injury  to  the  plaintiff's  premises  by  the  overhanging  of 
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the  wall,  and  also  for  a  recovery  of  the  premises  as  claimed  in 
the  complaint.  In  the  superior  court,  upon  exceptions,  the  judg- 
ment was  affirmed  conditionally,  Slosson,  J.,  observing :  "  The 
claim  is  novel,  but  we  do  not  see  why,  if  A  builds  over,  though 
not  upon  B's  land,  B  may  not  have  his  remedy  by  ejectment. 
The  action  is  for  the  recovery  of  real  property,  a  term  which  is 
synonymous  with  '  lands,  tenements  and  hereditaments.'  Land, 
it  hardly  need  be  said,  extends  upward  as  well  as  downward,  as 
far  as  the  owner  of  the  subjacent  soil  may  see  fit  to  extend  it." 
3  Kent,  387.  The  error  of  the  court  is  palpable,  and  doubt- 
less resulted  from  a  hasty  consideration  of  the  case,  and  without 
the  examination  of  any  authorities,  as  none  are  cited  or  referred 
to  in  the  opinion.  This  case  was  directly  and  positively  over- 
ruled in  Aiken  v.  Benedict,  39  Barb.  (N".  Y.  Sup.  Ct.)  400, 
which  came  before  the  supreme  court  at  general  term  in  1863. 
This  was  an  action  of  ejectment,  brought  to  recover  for  the 
space  overhung  by  the  defendant's  eaves  and  gutters  over 
the  plaintiff's  .  premises.  The  action  was  brought  upon  the 
authority  of  Sherry  v.  Freching,  which  was  cited  and  relied 
upon  by  the  plaintiff  on  the  trial.  At  the  circuit  the  judge 
instructed  the  jury  that  an  action  of  ejectment  would  not  lie  for 
an  injury  of  this  character,  and  a  verdict  was  rendered  for  the 
defendant.  At  general  term  the  judgment  of  the  lower  court 
was  affirmed.  Welles,  J.,  delivered  a  very  able  opinion  in  the 
case,  in  which  he  said :  "  The  cases  in  which  this  action  may  be 
brought  are  not  extended  by  the  Code.  If  the  action  can  be 
maintained,  it  must  be  upon  the  law  as  it  stood  before  the  adop- 
tion of  the  Revised  Statutes.  By  the  common  law,  ejectment 
will  not  lie  for  any  thing  whenever  entry  cannot  be  made,  or  of 
which  the  sheriff  cannot  give  possession."  It  cannot  be  sustained 
for  the  recovery  of  property  which  in  legal  contemplation  is  not 
tangible.'  The  injury  or  wrong  for  which  the  action  can  be 
maintained  must  in  fact  or  in  law  amount  to  an  ouster  or  dis- 
possession of  the  plaintiff.4  The  general  rule  is  that  ejectment 
will  lie  for  any  thing  attached  to  the  soil,  of  which  the  sheriff 
can  deliver  possession.*    The  plaintiffs  claim  that  the  word  "  land," 

1  Sherry  ®.  Freeking,  4  Duer  (N.  Y.        »4  Bouvier's  Institute,  8  8653. 
B.C.),  452.  *  Id.,  §8655. 

!  2  Crabbe  on  Heal  Prop.  710.  5  Jackson  «.  May,  16  Johns.  (NX)  184. 
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in  its  legal  signification,  embraces  not  only  every  thing  upon  the 
face  of  the  earth,  but  also  every  thing  above  and  below  it ;  and 
they  invoke  the  maxim,  'cujus  est  solum,  cujus  est  usque  ad 
coekim  ; '  and  therefore  that  no  man  may  erect  a  building  or  the 
like  to  overhang  another's  land.  That  the  defendant  having 
erected  his  house  so  that  the  eaves  overhung  their  land,  he  has 
unlawfully  taken  possession  of  so  much  of  their  land  as  the  eaves 
occupy  directly  over  the  soil  or  the  surface  of  their  land.  This 
was  undoubtedly  a  violation  of  the  rights  of  the  plaintiffs,  but 
we  think  ejectment,  or  an  action  to  recover  the  possession  of  real 
estate,  was  not  the  appropriate  remedy.  Of  what  has  the 
defendant  taken  possession  that  belongs  to  the  plaintiff?  Clearly 
nothing  but  an  open  space  of  air  over  the  material  land  of  the 
plaintiff.  How  could  the  sheriff  put  the  plaintiff  in  possession 
of  that  space  ?  It  is  not  perceived  how  that  could  be  done.  If 
it  could  be  done  in  one  ease,  it  could  in  every  case,  without 
reference  to  the  locality  of  the  space,  provided  it  be  superincum- 
bent to  the  plaintiffs  soil.  The  books  furnish  but  a  single  case, 
so  far  as  I  have  been  able  to  discover,  where  ejectment  was  sus- 
tained under  like  circumstances;  and  yet,  if  the  action  would 
lie,  it  is  remarkable  that  no  other  case  to  that  effect  has  been 
reported  either  in  this  country  or  England.  The  books,  from 
the  earliest  reports  in  the  English  language,  wherever  the 
common  law  has  prevailed,  down  to  near  the  present  time,  are 
full  of  actions  of  trespass  on  the  case  for  nuisances,  under  cir- 
cumstances similar  in  principle  to  the  present.  The  action  for  a 
nuisance  is  an  effectual  remedy  for  just  such  a  case ;  for  if  the 
defendant  should  be  convicted,  the  judgment  would  be  for 
damages  and  an  abatement  of  the  nuisance.  The  case  above 
referred  to  where  ejectment  was  maintained  {Shen'y  v.  Frechmg, 
4  Duer,  452),  where  the  wall  of  the  defendant's  house  overhung 
the  plaintiffs  lot,  the  point  appears  by  the  report  of  the  case 
to  have  been  decided  with  little  or  no  consideration,  and  without 
referring  to  a  single  authority  to  show  that  ejectment  would  lie. 

Sec.  106.  As  has  been  previously  stated,  where  the  erection 
actually  projects  over  the  lands  of  another,  an  action  lies  without 
any  special  damage.    It  is  an  injury  to  a  right,  and,  in  the 
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language  of  Lord  Holt  in  Ashby  v.  White,  Ld.  Rayd.  988, 
"  every  injury  to  a  right  imports  a  damage  of  itself."  The  land 
owner  has  the  right  to  control  the  space  covered  by  the  eaves  of 
his  neighbor's  building,  and,  if  he  was  compelled  to  wait  until 
actual  pecuniary  damages  had  resulted  to  him  from  the  erection) 
his  neighbor  might,  by  lapse  of  time  and  adverse  enjoyment, 
acquire  the  right  to  have  his  eaves  project  there,  and  thus  to  that 
.  extent  impose  a  servitude  upon  the  adjoining  estate.1 

Sec.  107.  Not  only  is  it  unlawful  and  an  actionable  nuisance 
to  erect  a  house  or  other  building  so  that  the  eaves  thereof 
actually  project  over  the  adjoining  land,  but  it  is  also  equally  a 
nuisance  to  make  an  erection  thereof  so  near  to  another's  land 
that  the  rain  or  snow  falling  upon  the  eaves  is  discharged  upon 
the  adjoining  land ;  and  in  this  instance  also  an  action  may  be 
maintained,  but  only  for  the  special  damage.  In  the  first 
instance,  the  party  injured  may  at  his  election  cut  off  all  that  por- 
tion of  the  eaves  that  project  over  his  land,  and  thus  of  his  own 
motion  abate  the  nuisance ;  or  he  may  bring  his  action  for  the 
damages  and  also  for  an  abatement  of  the  nuisance ;  but  in  the 
last  instance  named  he  would  not  be  justified  in  abating  the 
nuisance  until  he  had  suffered  special  injury  therefrom ;  for  if  no 
rain  falls,  no  injury  is  done,  and  no  right  is  acquired  on  the  one 
hand,  or  injury  sustained  on  the  other,  by  the  maintenance  of  the 
erection.  But  if  rain  is  actually  discharged  upon  the  adjoining 
land  from  the  building,  or  if  it  is  conducted  from  the  building 
by  eavetroughs  and  a  spout,  and  then  discharged  upon  the  adjoin- 
ing land,  or  the  land  of  the  owner  of  the  building,  and  from  thence 
runs  upon  the  adjoining  land  in  greater  quantity  and  volume 
than  it  otherwise  would,  an  action  lies  for  the  injury  and  also  for 
an  abatement  of  the  nuisance.  But  it  would  not  be  safe  for  a 
person  injured  in  this  manner  to  interfere  with  the  building, 
because  the  nuisance  consists  purely  in  the  discharge  of  the 
water,  either  in  its  natural  state  or  congealed  into  ice  and  snow, 
upon  his  land,  and  the  evil  might  be  remedied  by  the  wrong-doer 
by  the  employment  of  proper  appliances,  without  the  actual 

1  Wright*. "Williams,  1M.&W.  77;    Ashley    o.  Ashley,   6   Cush.   (Mass.) 
Cailyon  «.  Lovering,  1  H.  &  N.  784;    70.  V  ' 
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removal  or  destruction  of  the  building.  But  in  such  cases  the 
most  prudent,  and  indeed  the  only  safe  course  to  pursue,  is  to 
bring  an  action  for  the  damages  and  an  abatement  of  the 
nuisance  by  the  courts.1 

Sec.  108.  Although  a  person  may  do  any  act  upon  his  own  land, 
and  make  any  erections  there  which  do  not  violate  the  rights  of 
his  neighbor,  and  to  this  extent  has  full  dominion  over  his  prem- 
ises, and  their  uses,  yet  he  has  no  right  to  make  any  erection 
there,  the  consequence  of  which  is  an  invasion  of  a  legal  right 
of  his  neighbor,  and  if  he  does  make  such  a  use  of  his  property, 
he  does  it  at  his  peril,  and  no  degree  of  care  or  skill  on  his  part 
exercised  to  prevent  injury,  will  be-  of  any  avail  to  him  as  a 
defense,  if  injury  actually  results  from  the  act."  The  act  being 
of  a  character  that  may  create  a  nuisance,  he  is  liable  for  all  the 
injurious  consequences  that  flow  therefrom ;  but  no  action  can 
be  maintained  except  in  cases  where  there  is  imminent  danger  to 
the  lives,  or  if  irreparable  injury  to  the  property  of  others,  until 
actual  damage  has  resulted  therefrom.  Therefore,  while  a  per- 
son may  erect  a  building  upon  the  line  of  his  land,  yet  he  is 
bound  at  his  peril  to  do  it  in  such  a  manner  that  the  water,  or 
snow  and  ice  from  its  roof  shall  not  fall  upon  his  neighbor's 
land,  or  even  upon  his  own,  in  such  a  manner  as  to  escape  upon 
his  neighbor's  land  in  larger  quantities  or  greater  volume  than 
would  go  there  if  no  erection  had  been  made.* 

Sec.  109.  As  illustrative  of  the  doctrine  of  the  preceding  sec- 
tion, and  of  the  liabilities  of  adjoining  land  owners  for  injuries 
resulting  from  water,  in  consequence  of  some  unwarrantable  act 
of  one  of  them,  the  case  of  Thomas  v.  Kenyan,  1  Daly  (N.  T. 
0.  P.),  132,  is  directly  in    point.     The  action  was  brought  to 

1  Shipley  •».  The  Fifty  Associates,  Ezchq.  263 ;  Gordon  v.  Vestry  of  St. 

106  Mass.  104 ;  8  Am.  Rep.  318 ;  Ship-  James,  13  L.  T.  (N.  S.)  511 ;  Phinzey  v. 

ley  v.  The  Fifty  Associates,  101  Mass.  Augusts,  47  Ga.  263  ;   Wilson  «.  New 

251;    3   Am.    Rep.  346;   Rylands  «.  Bedford,  108  Mass.  261 ;  11  Am.  Rep. 

Fletcher,  3  H.  L.  C.  330;  Bellows  •».  252;  Cahill  v.  Eastman,  18  Minn.  324; 

Sackett,  15  Barb.  (N.  T.  S.  C.)  96 ;  Mar-  10  Am.  Rep.  184. 
tin  v.  Simpson,  6  Allen  (Mass.),  102 ;        '  Bellows  <o.  Sackett,  15  Barb.  (N.  Y. 

Ball  v.  Nye,  99  Mass.  582 ;  WasKbume  S.  C.)  96  ;  Smith  «.  Fletcher,  Exchq., 

on  Easements,  390.  June,  1872 ;  Shipley  v.  Fifty  Associates, 

8  Tremain  v.  Cohoes   Co.,  1  N.  T.  106  Mass.  104. 
163;  Fletcher   v.   Rylands,  1  L.  R. 
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recover  for  injuries  done  to  the  plaintiff's  premises  bj  water 
which  flowed  upon  his  lot  from  the  defendant's  premises,  where  the 
defendant's  ground  was  higher  than  the  plaintiff 's,  and  its  natural 
slope  was  such  that  the  water  arising  from  natural  causes  beyond, 
and  following  the  natural  declivity  of  the  ground,  flowed  into  and 
collected  in  a  hollow  on  the  defendant's  lot,  directly  adjoining 
the  plaintiff's  house.  It  appeared  that  at  the  time  when  the 
plaintiff  purchased  his  lot  there  was  a  drain  and  culvert  which 
carried  the  water  off  from  the  defendant's  lot,  but  that  before  the 
commencement  of  the  action,  and  before  the  cause  thereof  orig* 
inated,  this  drain  and  culvert  had  been  cut  off  and  closed  up  by 
the  owners  of  the  lots  through  which  it  flowed,  and  that,  in  con- 
sequence of  this,  the  water  was  thrown  back  upon  the  defend- 
ant's lot,  and  from  thence  flowed  directly  upon  the  plaintiff's  lot. 
It  appeared  that  both  the  plaintiff  and  defendant  had  built  sheds 
or  buildings  which  threw  the  water  on  the  roofs  into  the  defend- 
ant's lot,  and  that  the  water  thus  collected  on  the  defendant's 
lot  from  all  these  causes,  flowed  into  the  plaintiff's  lot,  and 
frequently  submerged  the  basement  of  his  house,  and  also  washed 
away  a  part  of  its  foundation.  It  was  held  by  the  court  upon 
this  state  of  facts  that,  although  the  defendant  was  not  liable  for 
the  effect  produced  by  water  flowing  over  his  ground  toward  the 
plaintift  's  lot  in  consequence  of  the  natural  formation  of  the  soil, 
yet,  it  appearing  that  the  body  of  the  water  on  the  defendant's 
lot  was  greatly  augmented  by  the  cutting  off  of  the  drain  and 
the  culvert,  and  the  filling  in  of  the  adjacent  sunken  lots  by  their 
owners,  the  obligation  was  imposed  upon  the  defendant  in  respect 
to  his  lot,  to  adopt  means  to  prevent  the  water  from  collecting 
and  remaining  upon  his  premises,  and  that,  although  the  pitch 
of  the  plaintiff's  roof  increased  the  body  of  the  water,  yet  this 
would  not  prevent  him  from  maintaining  an  action  and  recovering 
for  the  injury  sustained  by  means  of  the  defendant's  erections.1 

Seo.  110.  It  may  be  understood  that  any  erection  upon  one 
man's  land,  that  projects  over  the  land  of  another,  as  well  as  any 

1  Thurston  e.  St.  Josephs,  51  Mo.  Case,  5  Coke,  101 ;  Kenyon  v.  Hart,  6 

510  j  Reynolds  v.  Clark,  1  Stra.  634 ;  B.  &  S.  249 ;  Aikin  v.  Benedict,  39 

Pickering  v.  Rudd,3  E.  C.  L.  56  ;  Bo^-  Barb.  (N.  Y.  S.  C.)  400 ;  Pry  «.  Pren- 

ry  v.  Pope,  1  Leon,  168 ;  Pendruddock's  tice,  14  L.  T.  (N.  S.)  498. 
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tree  whose  branches  thus  project,  or  any  thing  that  interferes 
with  the  rights  of  an  adjoining  owner,  is  an  actionable  nuisance. 
Thus  a  bow-window  that  projects,  a  cornice,  stoop,  portico,  or 
any  thing  that  may  be  regarded  as  an  invasion  in  any  degree 
interfering  with  the  rights  of  'the  owner  of  the  soil  may  be 
regarded  as  a  nuisance  and  actionable,  to  the  same  extent  as 
though  it  was  an  actual  invasion  of  the  soil.1 

Sec.  111.  In  the  case  of  The  Earl  of  Lonsdale  v.  Nelson,  2 
B.  &  C.  311,  Mr.  Justice  Best  said :  "  Nuisances  by  an  act  of 
commission  are  committed  in  defiance  of  those  whom  such 
nuisances  injure,  and  the  injured  party  may  abate  them  without 
notice  to  the  party  who  committed  them,  but  nuisances  from 
omission  may  not  be  thus  abated,  except  it  be  to  cut  the  branches 
of  trees  which  overhang  the  public  road,  or  the  private  property 
of  the  person  who  cuts  them.  The  permitting  the  branches  of 
these  trees  to  extend  so  far  beyond  the  soil  of  the  owner  of  the 
trees  is  an  unequivocal  act  of  negligence.  The  security  of  lives 
and  property  may  sometimes  require  so  speedy  a  remedy  as 
not  to  allow  time  to  call  on  the  person  on  whose  property 
the  mischief  has  arisen  to  remedy  it;  in  such  cases  a  person 
would  be  justified  in  abating  a  nuisance  from  omission  without 
notice.  In  all  other  cases  of  such  nuisances  persons  should  not 
take  the  law  into  their  own  hands,  but  follow  the  advice  of 
Lord  Hale  and  appeal  to  a  court  of  justice." 

Sec.  112.  Trees  whose  branches  extend  over  .the  land  of  another 
are  not  nuisances,  except  to  the  extent  to  which  the  branches 
overhang  the  adjoining  land.  To  that  extent  they  are  nuisances, 
and  the  person  over  whose  land  they  extend,  may  cut  them  off, 
or  have  his  action  for  damages,  and  an  abatement  of  the  nuisance 
against  the  owner  or  occupant  of  the  land  on  which  they  grow, 
but  he  may  not  cut  down  the  tree,  neither  can  he  cut  the 
branches  thereof  beyond  the  extent  to  which  they  overhang  his 
soil.' 

1  Com.  v.  Blaisdell,  107  Mass.  234;  another's  land  even  with  the  branches 

Com.  r>.  McDonald,  16  S.  &  E.  (Penn.)  of  a  tree,  and  such  a  permissive  act  is 

390;    Jenks  e    Williams,  115  Mass.  a  nuisance,  yet,  if  the  branches  of  a 

217 ;  Grove  v.  City  of  Fort  Wayne,  45  fruit  tree  which  grows  on  the  land  of 

Ind .  429.  A  overhang  the  land  of  B,  B  has  no 

s  While  a  man  may  not  overhang  property  in  the  fruit,  neither  can  A 

15 
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Sec.  113.  While  a  man  has  a  right  to  follow  his  own  tastes 
and  inclinations  as  to  the  style  and  character  of  the  building  that 
he  will  erect  upon  his  own  land,  yet  he  has  no  right  to  erect  and 
maintain  there,  a  building  that  is  dangerous,  by  reason  of  the 
materials  used  in,  or  the  manner  of  its  construction,  or  that  is  in 
a  ruinous  condition  and  liable  to  fall  and  do  injury  to  an  adjoin- 
ing owner  or  the  public.  Such  a  building  on  a  public  street  is  a 
public  nuisance,  and  is  a  private  nuisance  to  those  owning  prop- 
erty adjoining  it;  and  if  the  building  falls  and  inflicts  injury 
upon  the  adjoining  owners  or  their  property,  or  to  any  one  who 
is  lawfully  in  its  vicinity,  the  owner  is  liable  for  all  the  conse- 
quences that  ensue  therefrom.1 

Sec.  114.  Although  buildings  are  necessary  for  the  habita- 
tions of  men,  and  essential  for  all  the  various  uses  of  busi- 
ness, yet  the  owners  of  them  are  called  "upon  to  exercise  the 
highest  degree  of  care  to  prevent  their  becoming  a  nuisance 
to  others.  It  is  the  duty  of  the  owner  or  occupant  of  a  building 
to  keep  the  gutters  and  other  appliances  for  the  discharge  of  the 
water  from  the  roof  of  his  buildings  in  proper  repair  and  condi- 
tion to  carry  off  the  water  that  collects  there,  and  he  is  bound  to 
have  them  of  sufficient  capacity  to  discharge  the  water  that  may 
fall,  even  in  an  extraordinary  storm,  and  he  is  bound  at  his 
peril  to  keep  his  gutters  and  escape  pipes  in  proper  repair; 
and  if,  from  any  cause,  or  cause  that  could  have  been  prevented 
by  the  exercise  of  human  foresight,  the  gutters  and  pipes  fail 
to  carry  off  the  water  from  his  roof,  whereby  the  building  of 
an  adjoining  owner  or  occupant  is  flooded  and  his  property  is 
damaged,  he  is  liable  for  all  the  consequences  that  result  from 
such  defects.* 

Sec.  115.  Every  person  who,  for  his  own  profit  or  advantage, 
brings  upon  his  premises,  and  collects  and  keeps  there  any  thing 

enter  upon  B's  land  to  pluck  it ;  but  A  e.  Coates,  22  E.  C.  L.  264 ;  Waterman 

owns  the  fruit  and  is  entitled  to  it,  if  ®.  Toper,  1  Ld.  Bayd.  737. 

he  can  get  it  without  trespassing  upon  *  Benson  -v.   Suarez,  28    How.    Pr. 

B.    Hoffman  v.  Armstrong1, 11  Am.  R.  (N.  T.)  571  j   Ferguson  v.  Salina,  43 

637.    The  tree  is  wholly  the  property  Ala.  308. 

of   him  upon  whose  land  it  grows.  '  Gilbert  «.  Beach,  4  Duer  (N.  T. 

Masters  v.  Pollie,  2  Rol.  141;  Holden  Sup.  Ct.),  423;  Bellows  v.  Sackett,  IS 

Barb.  (N.  T.  B.C.)  96. 
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which,  if  it  escapes,  will  do  damage  to  another,  is  liable  for  all 
the  consequences  of  his  acts,  and  is  bound  at  his  peril  to  confine 
it  and  keep  it  in  npon  his  own'premises.1  If  he  does  not,  he  is 
answerable  for.  all  the  damages  that  result  therefrom,  without 
any  reference  to  the  degree  of  care  or  skill  exercised  by  him  in 
reference  thereto."  Therefore,  if  a  man  brings  water  upon  his 
premises  by  artificial  means,  and  collects  and  keeps  it  there, 
either  in  reservoirs  or  in  pipes,  he  is  bound  at  his  peril  to  see 
that  the  water  does  not  escape,  to  the  damage  of  an  adjoining 
owner.5  But  if  the  water  is  thus  brought  upon  his  premises  by 
artificial  processes,  in  accordance  with  the  provisions  of  a  special 
or  general  act  of  the  legislature,  and  the  provisions  of  the  act 
have  been  fully  complied  with,  the  party  is  only  bound  to  the 
exercise  of  such  reasonable  care,  to  prevent  the  escape  of  the 
water  by  the  bursting  of  the  pipes  or  otherwise,  as  a  reasonable 
man  would  exercise  under  such  circumstances ;  and,  if  by  causes 
that  could  not  have  been  foreseen,  the  pipes  burst  and  the  water 
escapes,  to  the  injury  of  another,  he  is  not  liable,  except  negli- 
gence on  his  part  is  proved.4 

Sec.  116.  If  a  person  diverts  water  upon  his  premises  by 
means  of  an  artificial  water-course,  or  an  aqueduct,  and  collects  it 
there  for  the  purpose  of  a  fish  pond,  or  other  use,  unless  it  has 
been  brought  there  under  the  provisions  of  a  special  or  general 
law  which  has  been  fully  complied  with,  he  is  liable  for  any 

1  Ryland  v.  Fletcher,  1  Exchq.  Law  winter  of  extraordinary  severity,  when 

E.  263 ;  3  H.  L.  330.  the  severest  frosts  ever  known  in  that 

s  Cahill  ■».  Eastman,  18  Minn.  324  ;  locality  set    in    and  continued  until 

10  Am.  B.  184.  after  the  accident  for  which  this  suit 

3  Ball  v.  Nye,  98  Mass.   582 ;  Harri-  was    brought,    a    large    quantity    of 

son    «.   Great    Northern    Railway,    3  water  escaped  from  the  neck  of  the 

Hurlst  &  C.  231.  main,  and  forcing  itself  through  the 

1  In  Blyth  v.  Birmingham  Water  ground,  flooded  the  plaintiff's  cellar. 

Works  Co.,  11  Exch.  781,  the  defend-  The  pipes  had  been  laid .  twenty-five 

ants,  under  the  provision  of  an  act  of  years,  and  had  worked  well  during  all 

parliament,    laid    down    their    water  that  time.    It  was  held  by  the  court 

pipes  in  the  city  of  Birmingham,  and  that  the  defendants  having  complied 

provided  the  same  with  good  and  suf-  with  the  law,  could  not  be  held  charge- 

ficient  fire  plugs,  as  required  to  by  able,  except  upon  proof  of  negligence, 

eaid  act,  and  in  all  respects  complied  and  that  the  fact  that  water  had  been 

with   the    requirements    of    the   act  for  some  time  observed  upon  the  sur- 

authorizing  the  laying  down  of  their  face  of  the  ground   near  the   place 

pipes,  and  were  guilty  of  no  negli-  where  the  accident  occurred,  affoided 

gence  in  the  laying  down  or  in  the  no  evidence  of  the  fact, 
maintenance  of  the  same.    During  a 
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damage  that  results  therefrom,  either  from  an  overflow  of  the 
water  or  other  cause,  and  his  liability  will  not  depend  upon  the 
question  of  the  degree  of  care  which  he  has  exercised,  but  he 
will  be  held  chargeable  for  a  nuisance.1 

Sec.  117.  Every  person  has  a  right  to  lay  drains  or  dig 
trenches  upon  his  own  land,  carry  away  the  water  from  his  house 
or  premises,  and  so  long  as  ordinary  care  and  prudence  is 
observed  in  closing  them  and  keeping  them  in  proper  condition 
to  discharge  the  water  without  damage  to  others,  they  are  not 
nuisances,  and  no  liability  exists  for  damages  that  accidentally 
result  to  others  thereform.  But  if  they  are  not  of  sufficient 
capacity  to  discharge  the  water  for  the  discharge  of  which  they 
are  designed,  or  if  they  are  not  kept  properly  cleansed  and  in 
proper  repair,  the  owner  or  occupant  of  the  premises  is  liable  as 
for  a  nuisance  for  all  the  damages  that  result  therefrom.* 

Seo.  118.  The  rule  is,  that  every  person  who  constructs  a 
drain  or  cesspool  upon  his  own  premises,  and  uses  it  for  his  own 
purposes,  is  bound  to  keep  the  filth  collected  there  from  becoming 
a  nuisance  to  his  neighbors.3   And  in  the  case  of  Alston  v.  Grant, 

1  Fletcher  v.  Eyland,  1  Exch.  265 ;  M.  &  M.  404 ;  Hoare  v.  Dickerman,  2 

Wilson  v.  City  of  New  Bedford,  108  Ld.  Rayd.  1568. 

Mass.  261 ;  Smith  v.  Fletcher,  Exch.,  8  Marshall    v.   Cohen,  44  Ga.  324  ; 

June,  1872 ;  Pixley  <D.  Clark,  85  N.Y.  250.  Wormersley  ®.  Church,  17  L.  T.  (N.  S.) 

*  Rockwood  ®.  Wilson,  1  Cushing  190 ;  Cook  v.  Montagu,  26  id.  471 ; 
(Mass.),  221.  In  Harrison  v.  Great  Mackey  v.  Greenhill,  30  Jur.  746; 
Northern  Railway  Co.,  3  Hurlst  &  C.  Draper  v.  Sheering,  4  L.  T.  (N.  S.)  365; 
231,  the  defendants  dug  a  drain  to  Gordon  v.  Vestry  of  St.  James,  13  id. 
carry  away  the  water  from  their  prem-  511 ;  Guardians  of  Herndon  Union  v. 
ises,  and  provided  banks  thereto  of  Bowles,  20  id.  609.  Where,  however, 
sufficient  strength  to  withstand  the  a  building  is  rented  and  there  are  sev- 
pressure  of  the  waters  which  ordi-  eral  tenants  occupying  different  floors, 
narily  passed  through  and  for  the  dis-  and  there  is  a  water-closet  on  the  sec- 
charge  of  which  it  was  designed,  but  ond  floor,  the  landlord  is  not  liable  for 
not  of  sufficient  strength  to  hold  and  injuries  sustained  by  the  lower  tenant 
discharge  the  waters  that  were  often  by  reason  of  the  water-closet  becoming 
there  through  the  wrongful  acts  of  a  nuisance  by  the  wrongful  acts  of  the 
others ;  and  upon  one  occasion  the  tenants.  The  landlord  is  never  liable 
banks  gave  way  and  injured  the  plain-  for  nuisances  created  by  his  tenants, 
tiff's  premises,  to  recover  for  the  dam-  His  liability  extends  only  to  such  acts 
ages  of  which  this  action  was  brought,  of  the  tenants  as  are  in  continuance  of 
The  court  held  that  the  defendant  a  nuisance  existing  at  the  time  when 
was  liable.  See  also  Bagnall  v.  London  the  premises  were  let,  or  such  as  were 
&  North  WeBtern  Railroad  Co.,  1  created  by  the  tenant  by  the  express 
Hurlst.  &  C.  544,  where  a  similar  ques-  permission  of  the  landlord.  McE  wan 
tion  was  involved ;  Russell  v.  Shenton,  r>.  Mills,  3  W.  W.  &  A.  B.  L.  118  (Vic 
6  Jurist,  1059 ;  Tenant  v.  Golding,  1  toria).  In  this  case  an  npper  tenant 
Balk.  21 ;  Lord  Egremont  v.  Fulman,  in  cleaning  out  a  cesspool  upon  his 
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3  Ell.  &  Bl.  128,  it  was  held  that  if,  by  reason  of  the  faulty  con- 
struction of  a  sewer,  the  filth  therefrom  percolates  through  the 
soil  and  fills  the  cellars  of  the  adjoining  premises,  or  does  other 
damage  to  them,  the  owner  of  the  land  is  liable  for  all  the 
damages,  and  that,  too,  even  though  he  is  the  owner  of  the 
premises  into  which  the  filth  flows,  and  the  persons  injured  are 
his  own  tenants.  But  if  a  landlord  builds  a  sewer  or  drain  upon 
his  own  premises,  and  at  the  same  time  makes  drains  leading 
thereto  from  the  houses  in  the  possession  of  his  tenants,  he  does 
not  thereby  become  responsible  for  injuries  resulting  from  their 
overflow  or  want  of  repair,  unless  he  has  specially  covenanted  to 
keep  them  in  repair.  Prima  facie  the  duty  is  upon  the  occu- 
pant to  keep  the  drains  in  repair.  The  draining  of  premises 
through  the  premises  of  another  is  an  easement,  and  the  right 
must  be  exercised  in  such  a  way  as  to  produce  no  unnecessary 
injury  or  annoyance  or  nuisance  to  the  servient  tenement.  The 
rule  with  reference  to  a  drain  or  other  water-course  is  the  same 
as  in  reference  to  that  of  a  right  of  way.  The  person  exercising 
the  right  must  keep  it  in  repair,  and  must  see  to  it  that  he  does 
not  so  exercise  his  right  as  to  create  a  nuisance;  for  his  right  is 
to  a  reasonable  use  for  the  purpose,  and  if  it  becomes  unreason- 
able he  is  liable  for  the  damages  that  ensue.1 

Seo.  119.  Any  artificial  device  by  which  water  or  other  sub- 
stances are  collected  or  held,  where,  except  for  such  device,  they 
would  not  be  collected  or  held,  and  which  may  escape,  either  by 
overflow,  percolation,  or  in  the  form  of  noxious  gases,  upon  the 
premises  of  another,  is  a  nuisance ;  and  the  party  creating  it,  or 

floor  which  escaped  through  the  floor,  is  allowed  to  go  to  decay  or  get  out 
and  damaged  the  plaintiffs  goods,  of  repair,  whereby  the  lands  of  the 
Held,  that  the  landlord  was  not  Sable,  grantor  are  flooded,  the  grantee  will 
See,  also,  Pobbins  v.  Mount,  4  Robert-  be  responsible  for  a  nuisance.  In 
son  (N.  T.  S.  C),  553 ;  Guardians  of  Young  c.  Davis,  31  L.  J.  Exch.  254,  it 
Hendon  n.  Bowles,  17  L.  J.  (N.  S.)  597.  was  held  that,  even  though  a  person 
1  Brown  v.  Sargent,  1  Fost  &  F.  112 ;  bound  to  keep  a  highway  in  repair 
Child  v.  Boston,  4  Allen,  141 ;  Barton  ratione  tmwrae  might  not  be  liable  to 
<B.  Syracuse.  37  Barb.  (N.  Y.  S.  C.)  392  ;  a  stranger  for  damages  resulting  from 
McSwiney  v.  Hayes,  4  Ir.  Eq.  R.  non-repair,  yet  he  would  be  liable  to  a 
322.  In  Lord  Egremont  v.  Pulman,  lord  of  the  manor,  who  relied  on  a  pre- 
M.  &  M.  404,  it  was  held  that  the  scription  that  he  and  all  who  had  his 
grant  of  a  watercourse  through  the  estate  had  a  right  to  have  abridge  kept 
land  of  another,  imposes  upon  the  in  repair  by  the  owner  of  a  mill.  Bel- 
grantee  the  duty  of  keeping  the  water  lows  v.  Sackett,  15  Barb.  (N.  Y.  S.  C.) 
course  in  proper  repair,  and  that  if  it  96. 
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upon  whose  premises  it  exists,  is  liable  for  all  the  damages  that 
ensue  from  such  escape.1  Thus,  while  no  one  is  bound  to  drain 
his  premises  of  the  water  collected  there  naturally,  however 
injurious  to  others  the  neglect  to  do  so  may  be,  yet,  if  he  has 
made  excavations  upon  his  own  premises,  in  which  the  water 
collects,  either  by  percolation  from  the  soil  or  falling  rains,  and 
becomes  stagnant  and  emits  noisome  and  unwholesome  gases,  to 
the  annoyance  of  others,  he  is  not  only  bound  to  abate  the 
nuisance,  but  is  also  liable  to  respond  in  damages  to  those 
injuriously  affected  thereby."  But  where  water  collects  in  low 
marshy  places,  and,  by  reason  of  becoming  stagnant,  emits  gases 
that  are  destructive  to  the  health,  and  lives  even,  of  the  com- 
munity, this  is  not  a  nuisance  in  the  legal  sense ;  and  the  owner 
of  the  land  is  not  bound  to  drain  it,  nor  can  he  be  subjected  to 
action  or  indictment  therefor."  The  reason  is,  that  in  order  to 
create  a  legal  nuisance,  the  act  of  mom  must  have  contributed  to 
its  existence.  Ill  results,  however  extensive  or  serious,  that  flow 
from  natural  causes,  cannot  become  a  nuisance,  even  though  the 
person  upon  whose  premises  the  cause  exists  could  remove  it 
with  little  trouble  and  expense.*  Thus,  if  a  sand  bar  is  created 
in  the  bed  of  a  stream,  from  deposits  naturally  collecting  there, 
which  chokes  up  the  channel  and  sets  the  water  back  upon  the 
land  of  others,  and  thus  fills  the  atmosphere  with  deleterious 
gases,  or  injures  the  premises  of  another,  the  owner  of  the  land 
upon  which  the  cause  exists  is  not  bound  to  remove  the  bar, 
neither  is  he  chargeable  for  a  nuisance.  Thus  it  will  be  seen 
that  a  nuisance  cannot  arise  from  the  neglect  of  one  to  remove 
that  which  exists  or  arises  from  purely  natural  causes.  But, 
when  the  cause  is  traceable  to  artificial  causes,  or  where  the  hand 
of  man  has,  in  any  essential  measure,  contributed  thereto,  the  rule 

1  Ryland  v.  Fletcher,  1  L.  R.  (Exch.)        *  Mohr  v.  Gault,  10  Wis.  313.    But 

263  ;  Cahill  ®.  Eastman,  18  Minn.  324 ;  if  a  person  has  made  any  changes  in 

Gordon  v.  Vestry  of  St.  James,  13  L.  T.  the  natural  condition  of  the  soil,  or  of 

(N.  S.)  511 ;  Att'y-Genl.  v. Visitors  of  Col-  a  stream,  or  if  he  has  been  invested 

ney  Hatch  Lunatic  Asylum,  19  id.  290.  with  certain  powers  by  the  legislature, 

s  Baird  «.  Williamson,  33  L.  J.  C.  P.  he  is  bound  to  prevent  the  creation  of  a 
101 ;  Mackey  v.  Greenhill,  30  Jur.  746 ;  nuisance  either  from  natural  or  artifi- 
Gardner  v.  Fraser,  22  D.  1501 ;  Todd  v.  cial  causes  about  his  premises.  Mar- 
Burnett,  26  Jur.  374.  gate  Pier  Co.  v.  Local  Board  of  Health, 

8  Hartwell  v.  Armstrong,  19  Barb.  20  L.  T.  (N.  S.)  564;  Bird  v.  El  wees,  18 

(N.  T.   Sup.  Ct.)  166;   Woodruff  v.  id.  727 ;  McAuley  v.  Roberts,  13  Grant's 

Fisher,  17  id.  224.  Ch.  Ca.  (U.  C.)  565. 
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is  entirely  different.1  A  broad  distinction  exists  between  natural 
and  artificial  causes  of  injury.  There  are  some  cases  in  which 
the  courts  seem  to  have  lost  sight  of  this  distinction,'  but  it  may 
be  regarded  as  the  universally  recognized  doctrine  of  the  courts, 
that  liability  exists  for  all  damages  resulting  from  unlawful  acts, 
but  that  liability  never  exists  where  the  damages  are  purely  the 
result  of  natural  causes,  unaided  by  the  act  of  man. 

Sec.  120.  If  a  person  erects  a  dam  upon  a  stream,  and  sets  the 
.  water  back,  he  is  liable  to  a  land  owner  above  him  on  the  stream, 
even  though  the  water  does  not  overflow  the  land,  if  thereby 
the  water  of  the  stream  charges  the  land  with  water  and  spoils 
the  grass  or  crops  growing  thereon,  or  even  if  no  actual  damage 
is  done  except  to  make  that  soil  wet  and  spongy  which  otherwise 
would  be  dry."  So,  too,  if  by  such  setting  back  of  the  water, 
the  water  of  a  well  or  spring  is  injured ;  and  that,  too,  whether 
the  injury  results  from  actual  overflow,  or  from  percolation.*  So 
if  a  person  erects  a  vault  or  cess-pool  upon  his  own  premises,  he 
is  bound  at  his  peril  to  keep  in  the  filth ;  for  if  it  escapes,  either 
by  percolating  through  the  earth  or  otherwise,  upon  the  premises 
of  another,  he  is  answerable  for  all  the  damages  that  ensue 
therefrom.*  So  if  a  man  erects  a  privy  upon  his  premises,  he  is 
bound  at  his  peril  to  prevent  its  infecting  the  atmosphere  with 
noxious  smells,  to  the  annoyance  of  others.*  So  if  he  brings 
water  into  his  house,  he  must  see  to  it  that  it  does  not,  from  any 
cause,  escape  to  the  injury  of  his  neighbor's  property.'  So,  too, 
where  water  is  penned  back  by  a  dam,  or  where  it  is  brought,  or 

1  Wilson  d.  City  of  New  Bedford,  Ball  v.  Nye,  99  Mass.  582  ;  Tenant  v. 
108  Mass.  261;  11  Am.  R.  352;  Mon-  Golding,  1  Salk.  360;  2  Ld.  Raym. 
son  v.  Fuller,  15  Pick.  (Mass.)  554;    1089;  6  Mod.  311. 

Ball  v.  Nye,  99  Mass.  582 ;  Pixley  v.  s  Draper  •».  Sheering,  4  L.  T.  (N.  S.) 

Clark,    35    N.   T.    520;    Rylands    v.  365;   Marshal  v.  Cohen,  44  Ga.  489; 

Fletcher,  Law  R.,  1  Exch.  263 ;  3  H.  Cook   ».  Montagu,  26    L.  T.   (N.  S.) 

L.  330 ;  Neal  v.  Henry,  Meigs  (Tenn.),  471. 

17 ;  Bigelow  v.  Newell,  10  Pick.  (Mass.)  '  Fletcher  v.  Ryland,  Law  R.,  l.Exch 

348.  263.    In  Marshall  r>.  Cohen,  44  Gta.  489, 

2  Chatfleld  ®.  Wilson,  28  Vt.  49 ;  10  Am.  R.  170,  it  was  held  that  where 
Harwood  v.  Benton,  32  id.  724.  the  owner  of  a  building  rented  the 

*  Monson  &  Bromfield  Manufacturing  lower  story  to  plaintiff,  and  the  upper 

Co.  v.  Fuller,  15  Pick.  (Mass.)  554;  story  to  other  tenants,  he  was  liable 

Pixley  v.  Clark,  35  N.  T.  52.  for  injuries  sustained  by  the  lower 

4  Fuller  v.  Chicopee  Manufacturing  tenant  from  the  overflow  of  a  water- 
Co.,  16  Gray  (Mass.),  46 ;  Neal  r>.  Henry,  closet,  which  was  occasioned  by  the 
Meigs  (Tenn.),  10.  negligence  of  the  tenants  of  the  upper 

5  Rex  v.  Pedley,  1  Ad.  &  EL  822;  floors. 
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from  any  artificial  cause  thrown  upon  the  premises  of  another, 
or  upon  the  party's  own  premises,  and,  becoming  stagnant,  emits 
noisome  or  unwholesome  vapors,  this  is  a  nuisance  for  which 
the  party  creating  it  will  be  liable  for  all  injuries  that  result 
therefrom,  and  it  will  be  no  defense  that  there  are  other  struc- 
tures that  contribute  to  the  injury,  nor  can  there  be  any  prescrip- 
tive right  acquired  to  inflict  such  injuries.1 

Sec.  121.  In  Woodruff  v.  Fisher,  17  Barb.  (N.  T.  Sup.  Ct.) 
224,  the  question  as  to  the  liability  of  owners  of  swamp  lands  to ' 
drain  them,  where  their  neglect  to  do  so  operated  injuriously  to 
the  health  and  comfort  of  the  neighborhood,  was  discussed  by 
the  court,  and  Hand,  J.,  in  delivering  the  opinion  of  the  court, 
said :  "  The  owners  of  these  lands  could  not  be  convicted  of  a 
public  nuisance  because  they  do  not  drain  these  swamps,  even 
though  they  were  the  owners  of  the  lands  upon  which  the 
obstructions  are  situated.  No  liability  exists,  because,  in  a  state 
of  nature,  it  may  be  productive  of  sickness."  The  same  doctrine 
was  also  established  in  HartweU,  v.  Armstrong,  19  Barb.  (N.  Y. 
Sup.  Ct.)  166,  in  a  case  involving  similar  questions.  In  Mohr 
v.  Gault,  10  "Wis.  313,  the  defendant  was  the  owner  of  certain 
lands,  including  the  bed  of  a  stream,  which  formed  the  outlet  of 
a  natural  pond.  Upon  the  occasion  of  a  severe  freshet,  large 
quantities  of  earth  and  debris  were  deposited  in  the  bed  of  the 
stream,  at  the  outlet  of  the  pond,  preventing  the  escape  of  the 
water  in  its  usual  flow,  and  thus  setting  it  back  upon  the  lands 
above,  and,  by  reason  of  the  vapors  arising  from  the  stagnant 
water  thus  set  back,  was  productive  of  much  sickness  and  dis- 
comfort in  the  neighborbood.  In  an  action  against  the  owner 
of  the  lands  upon  which  the  obstruction  existed,  it  was  held  by 
the  court  that  no  recovery  could  be  had  against  him,  unless  the 
injury  could  be  attributed  to  the  act  of  man,  rather  than  natural 
causes,  and  that,  in  order  to  make  out  a  nuisance,  it  must  be 
shown  that  it  is  the  result  of  human  agency  in  some  form.  No 
man  can  be  made  liable  for  injuries  resulting  from  natural  causes 

1  Day  «.  State,  4  Wis.  387 ;  Booker  Rand  (Va.),  726 ;  Spencer  «.  Common. 

«.  Perkins,  14  id.  79 ;  Laning  v.  State,  wealth,  2  Leigh  (Va.),  759 :  Miller  v. 

1  Chand._(Wis.)  178;    Stonghton  <o.  Truehart,  4  id.  669. 
State,  5  Wis.  291 ;  Com.  <o.  Webb,  6 
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purely ;  but  if  he  has  done  some  act  which  interferes  with  the 
natural  condition  of  things,  and  through  his  interference  there- 
with, produces  injury  to  another,  he  is  liable  for  all  the  conse 
quences  that  can  be  traced  to  his  wrongful  act.1  Thus  one  land 
owner  cannot  be  made  liable  to  another  because  of  injuries 
resulting  to  his  property  from  the  escape  of  surface  water  upon 
his  premises,  owing  to  the  natural  formation  of  the  land;  but 
if  he  erects  embankments  upon  his  own  land,  or  digs  trenches, 
and  thus  sends  the  water  upon  his  neighbor's  land  in  a  different 
manner,  or  at  a  different  point  from  which  it  would  inaturally  go 
there,  he  has  created  a  nuisance,  and  is  liable  for  all  the  conse- 
quences of  his  acts,'  and  this,  too,  even  though  no  real  damage  is 
thus  inflicted  upon  his  neighbor.  This  principle  is  well  illus- 
trated in  the  case  of  Bellows  v.  Saokett,  15  Barb.  (~N.  T.  Sup. 
Ct.)  96,  which  was  an  action  brought  to  recover  for  injuries  sus- 
tained by  the  plaintiff,  by  reason  of  the  water  falling  from  the 
eaves  of  his  house,  upon  the  defendant's  own  land,  from  which  it 
escaped  upon  the  plaintiff's  premises,  and  damaged  the  walls  and 
timbers  of  his  dwelling-house.  The  defendant  was  the  owner 
of  a  small  story  and  half  dwelling-house  which  was  erected  some 
twenty-five  years  before  the  bringing  of  the  action.  Some  four- 
teen years  before  the  cause  of  action  arose,  the  plaintiff  erected 
upon  his  lot  adjoining,  and  within  about  eighteen  inches  of  the 
defendant's  house,  a  large  three  story  brick  dwelling.  The  solid 
gable  end  of  the  plaintiff's  building  faced  the  east  side  of  the 
defendant's  building,  the  roof  of  which  extended  north  and  south. 
The  plaintiff's  water  table  was  at  this  end  on  a  level  with  the 
ground.  The  plaintiff's  cellar  was  about  two  feet  lower  than  the 
cellar  of  the  defendant's  building,  and  the  ground  between  the 
bnildings  was  the  lowest  at  about  half  the  length  of  the  defend- 
ant's house.  The  water  falling  upon  the  defendant's  roof  fell 
between  the  two  buildings,  and  collecting  in  the  low  place  be- 

1  Tuthill  v.  Scott,  43  Vt.  525 ;  Beard  2  Giff.  410 ;  Kauffinan  v.  Griesmier,  26 

e.  Murphy,  37  id.  104 ;  Miller  v.  Lau-  Penn.  St.  407 ;  Lattimore  v.  Davis,  14 

bach,  47  Penn.  St.  155.  La.  161 ;  Curtis  v.  Erie  E.  R.  Co.,  14 

8  Tuttle  ■b.  Clifton,  22  Ohio  St.  247 ;  Allen  (Mass.),  55 ;  Laney  n.  Jasper,  39 

10  Am  Rep.  732 ;  Martin  «.  Riddle,  26  111.  54 ;  Adams  o.  Walker,  34  Conn. 

Penn.  St.  415 ;  Lammier  *>.  Francis,  23  446 ;  GUham  v.  R.  R.  Co.,  40  El.  484 ; 

Mo.  181 ;  Bentz  u.  Armstrong,  8  Watts  Sweet  v.  Cutts,  50  N.  H.  439  j  Goodale 

&  S.  (Penn.)  40 ;    Earle  v.  DeHart,   1  v.  Tuttle,  29  N.  T.  467 ;  Hayes  v  Hin 

Beasly  (N.  J.),  280 ;  Ennor  v.  BarweU,  kleman,  68  Penn.  St.  824 
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tween  the  buildings,  penetrated  through,  the  wall  of  the  plain- 
tiff's building  into  his  cellar,  which  was  the  injury  complained 
of.  It  appeared  that  a  slight  expenditure  of  money  or  labor  on 
the  part  of  the  plaintiff  would  have  obviated  all  the  damage,  and 
that  the  defendant  was  not  in  possession  of  his  premises  and  had 
not  been  for  over  twelve  years,  and  that  the  plaintiff  never  com- 
plained to  him  of  the  injury  he  was  receiving  from  the  water 
from  his  roof,  or  in  any  wise  called  his  attention  thereto.  The 
plaintiff  having  obtained  a  verdict  in  the  court  below,  the  case 
came  before  -the  supreme  court,  and  Johnsoh,  J.,  laid  down  the 
rule  applicable  to  this  class  of  injuries,  thus :  "  The  defendant 
had  a  clear  right  to  erect  his  house,  to  cover  it  with  a  roof,  which 
would  prevent  the  rain  from  falling  upon  the  surface  it  covered, 
and  to  turn  the  water  falling  upon  the  roof  upon  any  portion  of 
his  own  land  at  any  point,  and  in  any  quantity  he  might  choose. 
But  for  such  interruption  or  diversion  to  the  manifest  injury  of 
another,  he  is  clearly  responsible.  Here,  owing  to  a  want  of 
suitable  repairs,  the  water  falling  upon  an  area  of  twenty-five 
feet  by  thirteen,  is  collected  at  a  single  point  and  precipitated  in 
an  unnatural  and  unusual  quantity  and  manner,  so  near  the  plain- 
tiff's premises  as  necessarily  to  cause  him  an  injury.  It  is  said 
that  the  plaintiff  might  have  prevented  the  injury  by  a  suitable 
embankment  between  the  buildings,  and  that  by  neglecting  to 
make  such  an  embankment,  or  to  take  any  other  precautions  to 
prevent  the  water  from  flowing  through  his  wall,  he  is  to  be  re- 
garded as  contributing  in  some  degree  to  the  injury,  and  there- 
fore cannot  recover.  But  I  do  not  see  that  the  principle  applies 
in  a  case  like  this.  The  aggressor  can  never  say  that  it  was  the 
duty  of  the  assailed  to  ward  off  a  blow  unlawfully  aimed  at 
him."  In  Benson  v.  Suarez,  28  How.  Pr.  (1ST.  T.  Sup.  Ct.) 
511,'  the  defendant  had  erected  a  shed  uppn  the  extremity  of  his 
land  adjoining  the  plaintiff's  land,  which  had  fallen  into  decay. 
The  defendant  had  rented  the  premises  and  they  were  in  the  pos- 
session of  a  tenant  at  the  time  when  the  injury  happened.  The 
shed  being  in  an  unsafe  condition  through  the  neglect  of  the  de- 
fendant and  his  tenants  to  repair,  it  was  blown  down  upon  the 
occasion  of  a  high  wind,  and  injured  the  plaintiff's  buildings. 
1  Benson  v'.  Suarez,  19  Abb.  Pr.  61 ;  Payne  ®.  Rogers,  2  H.  Blacks.  350. 
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Peokham,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  The 
defendant  was  the  owner  of  the  tavern  stand  and  appurtenances 
where  the  old  shed  fell.  He  had  leased  them,  and  covenanted  to 
keep  them  in  repair.  He  failed  to  keep  the  shed  in  repair,  and 
as  a  consequence  of  its  being  left  in  a  weak  and  dilapidated  con- 
dition, it  blew  down  and  threw  down  a  shed  belonging  to  the 
plaintiff  and  injured  his  wagons.  I  am  not  at  all  clear  that  it  was 
necessary  to  show  any  covenant  to  repair  by  the  defendant,  in 
order  to  sustain  this  action,  '  Sic  utere  tuo  alienum  non  laedas,' 
is  a  sound  maxim  and  entirely  applicable  to  this  case.  An  adjoin- 
ing owner  has  no  right  to  erect  a  nuisance  on  his  own  land  to 
the  injury  of  his  neighbor.  He  cannot  erect  so  weak  and  v/nsafe 
a  building  that  it  shall  fall  in  ordinary  times  from,  its  mere  in- 
security and  insufficient  strength  and  thus  injure  the  buildings  or 
property  of  his  neighbor,  without  being  liable  for  the  injury. 
Nor  can  he  shield  himself  from  liability  by  charging  negligence 
upon  his  neighbor  for  occupying  his  own  premises  in  the  face  of 
such  a  danger."  * 

Seo.  122.  The  cases  cited  fully  illustrate  the  doctrine  an- 
nounced in  the  text,  and  embody  the  principles  that  are  applica- 
ble in  all  cases  of  injury  to  property  by  one,  in  consequence  of  a 
wrongful  use  of  the  property  of  another.  In  Bellows  v.  Sackett, 
the  erection  of  the  house  was  lawful  of  itself,  but  the  plaintiff 
was  bound  at  all  hazards  to  see  to  it,  that  the  water  falling  upon 
his  roof  and  descending  upon  his  land  in  quantities,  and  in  a  man- 
ner different  from  that  in  which  it  would  naturally  descend, 
should  not  injure  his  neighbor's  property,  and  that  while  his 
house  was  not  of  itself  a  nuisance,  yet  it  became  so  whenever  it 
so  far  changed  the  natural  course  and  condition  of  the  elements, 
as  to  trench  upon  the  rights  of  another.  A  man  may  erect  a  house 
upon  his  land,  and  may  construct  it  in  such  a  manner,  and  with 
such  a  roof  as  he  chooses,  but  he  is  bound  at  his  peril  to  provide 
against  injury  to  his  neighbor.  In  Benson  v.  Suares  this  princi- 
ple is  still  further  illustrated.  In  that  case  the  doctrine  is  fully 
established,  that  a  man  may  not  do  that  upon  his  own  premises, 

1  Gtodley  «.  Haggerty,  20  Penn.  St.    But  see  Bobbing   v.   Jones,  15  C.  B 
387,  as  to  liability  of  landlord  to  ten-    (N.  S.)  221. 
ants  for  injuries  from  insecure  house. 
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which  endangers  the  lives  or  property  of  adjoining  owners.  That 
if  he  builds  a  house  upon  his  land,  he  is  bound  to  build  it  of 
sufficient  strength  to  not  only  support  its  own. weight,  but  also 
to  withstand  the  usual  or  even  extraordinary  action  of  the  ele- 
ments, and  not  only  that,  but  is  bound  at  all  times  to  keep  it  in 
such  a  state  of  repair,  as  will  prevent  it  from  doing  injury  to  his 
neighbor  by  reason  of  its  inherent  weakness  or  -want  of  repair. 
These  cases  also  illustrate  other  principles  which  are  fully  sus- 
tained by  a  multitude  of  authorities,  and  that  is,  that  the  ques- 
tion of  liability  for  injuries  from  a  nuisance  from  a  use  of  prop- 
erty in  itself  are  in  no  measure  dependent  upon  the  question  as 
to  which  has  first  exercised  his  right,  but  that  both  have  a  right 
to  use  their  property  in  all  lawful  ways,  at  such  times,  and  by 
such  methods  as  they  choose,  but  the  mere  circumstance  that  one 
has  first  applied  his  property  to  a  particular  use  does  not  pre- 
vent another  applying  his  property  to  a  like  use,  even  though,  by 
such  later  use,  the  use  to  which  the  first  in  point  of  time  has 
applied  his  property  becomes  a  nuisance ;  and  still  farther,  that 
one  cannot  be  deprived  of  a  lawful  use  of  his  property,  even 
though  another,  by  an  unlawful  use  of  his,  has  made  it  danger- 
ous for  the  other  to  use  his  property  in  the  usual  lawful  modes, 
and  that  such  lawful  use,  even  in  the  presence  of  impending 
danger  from  the  other,  will  not,  in  law,  be  regarded  as  contribu- 
tory negligence. 

Seo.  123.  The  doctrine  applicable  to  this  class  of  actions  is 
well  illustrated  in  numerous  cases,  and  as  it  will  be  impossible  to 
enumerate  all  the  uses  of  property  that  may  create  a  nuisance  I 
cannot  do  better  than  refer  to  some  of  them.  In  a  recent  case  in 
Massachusetts  ( Wilson  v.  City  of  New  Bedford,  108  Mass.  261, 
11  Am.  Rep.  352),  the  plaintiff  was  the  owner  of  a  farm  with  a 
dwelling  and  barn  thereon,  and  the  defendant,  in  pursuance  of  a 
statute  to  provide  its  inhabitants  with  water  by  means  of  a  reser- 
voir and  aqueduct,  purchased  of  the  plaintiff  a  portion  of  his 
land  "  for  the  purpose,"  as  expressed  in  the  agreement  of  sale 
"  of  constructing,  using  and  maintaining  an  aqueduct  and  reser- 
voir, and  all  other  works  necessary  and  convenient  for  introducing 
water  into  the  city."  The  city,  in  pursuance  of  this  agreement, 
built  a  dam  on  the  premises  and  erected  a  very  large  artificial 
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pond  or  reservoir  of  water,  within  about  a  thousand  feet  of  the 
plaintiff 's  farm.  As  a  result  of  the  creation  of  this  reservoir,  the 
soil  of  his  farm  became  injuriously  impregnated  with  water,  and 
water  also  found  its  way  into  the  cellar  of  his  house ;  whether 
these  results  were  attributable  to  the  penetration  of  the  water 
from  the  reservoir,  or  whether  they  ensued  from  the  fact  that  the 
raising  of  the  pond  prevented  the  escape  of  the  water,  in  the  soil 
itself,  as  it  had  previously  done  into  the  natural  stream,  did  not 
appear ;  but,  that  the  damage  resulted  from  one  or  the  other  of 
these  causes,  by  reason  of  the  erection  of  the  reservoir,  was  a  fact 
found  in  the  case.  The  defendant  insisted  that  it  was  not  liable 
to  respond  in  damages  to  the  plaintiff.  That  the  purchase  by  it 
of  the  plaintiff  of  the  land  for  the  purposes  therein  named, 
estopped  the  plaintiff  from  setting  up  a  claim  for  damages  result- 
ing in  anywise  from  such  use.  But  the  court  held  that  the  de- 
fendant was  liable.  That  the  erection  of  this  artificial  pond  in 
the  vicinity  of  his  premises,  if  it  injured  his  land  either  by  im- 
pregnating the  soil  with  water  by  percolation,  or  by  cutting  off 
the  passage  of  the  underground  water  in  its  ordinary  and  usual 
manner  into  the  natural  stream,  was  an  injury  to  the  right  of  the 
plaintiff  notwithstanding  the  conditions  of  the  conveyance. 
Chapman,  Ch.  J.,  in  delivering  the  judgment  of  the  court,  among 
other  things  said :  "  We  think  the  petitioner's  claim  is  not  only 
sustained  by  authority,  but  is  founded  in  justice.  He  ought  to 
be  compensated,  and  the  law  would  be  defective  if  it  failed  to 
give  him  a  remedy.  The  agreement  which  was  made  by  the 
petitioner  to  sell  the  respondent  a  tract  of  land  on  the  stream, 
and  the  deed  made  by  him  in  conformity  with  it,  are  not  to  be 
construed  as  a  release  of  damages  for  any  injuries  which  the 
respondent  might  sustain  to  his  other  land."  ' 

Sec.  124.  So  too  in  the  case  of  Fletcher  v.  Bylcmd,  Law 
Eep.,  1  Exchq.  263,  affi'd,  3  H.  L.  Cas.  330,  this  principle  is 
aptly  announced  and  illustrated.    It  appeared  in  that  case  that 

1  Guardians   of   Hendron  Union  v.  Mackey  v.  Greenhill,  30  Jar.  746 ;  20 

Bowles  20  L.  T.  (N.  S.)  609 ;  17  id.  597 ;  D.  1251 ;  Gardner  v.  Fraser,  22  D.  1501 ; 

Gordon's  Vestry  of  St.  James,  13  id.  Todd  *>.  Burnett,  26  Jur.  374;  Jolliffe 

511  •  Phinzey  v.  Augusta,  47  Ga.  263 ;  «.  Wallasley  Board  of  Health,  29  L.  T. 

HiDkins  v  Birmingham  and  Stafford-  (N.  S.)  582;   Wormereley  v.  Church, 

„h£e  Gas  Co.,  1  L.  T.  (N.  S.)  308;  17  id.  190. 
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the  plaintiff  owned  a  colliery  under  the  lands  occupied  by 
the  defendants,  and  upon  which  was  a  mill  operated  by  them 
called  the  Ainsworth  Mill.  For  the  convenience  of  this  mill, 
and  in  pursuance  of  an  arrangement  made  with  .Lord  Wilton, 
the  defendant  made  a  reservoir  upon  his  land  separated  from 
the  mill  by  the  lands  of  two  other  persons  named  Hutton 
and  Whitehead.  Whitehead's  land  lay  to  the  north  of  and 
adjoining  the  land  over  the  Red  House  Colliery;  on  the 
west  it  adjoined  Hutton's  lands,  and  on  all  the  other  sides,  ad- 
joined Lord  Wilton's  land.  Hutton's  land  lay  to  the  west  of 
and  adjoining  Whitehead's  land;  on  the  north  it  adjoined  the 
lands  of  Lord  Wilton,  in  which  the  reservoir  was  constructed, 
and  on  the  south  it  adjoined  the  Red  House  Colliery  and  the 
defendant's  mill,  the  mill  lying  to  the  west  of  the  colliery.  The 
seams  of  coal  to  the  Red  House  Colliery  continued  under  the 
lands  of  Hutton  and  Whitehead,  and  under  the  lands  of  Lord 
Wilton  in  which  the  reservoir  was  made,  .their  dip  being  down- 
wards, from  north-east  to  south-west.  The  coal  under  the  side  of 
the  reservoir,  and  under  Lord  Wilton's  land  lying  between  that 
site  and  Hutton's  land  as  well  as  under  the  lands  of  Hutton  and 
Whitehead,  had,  at  some  time  beyond  the  memory  of  man,  been 
partially  marked ;  and  before  the  plaintiff  began  working  the 
Red  House  Colliery,  the  old  coal  working  under  the  site  of  the 
reservoir,  communicated  with  old  coal  workings  under  White- 
head's land  by  means  of  the  intervening  old  coal  workings  under 
the  land  of  Hutton  and  under  the  land  of  Lord  Wilton  lying  to 
the  north  of  Hutton's  land.  The  plaintiff,  shortly  after  he  com- 
menced the  working  of  the  Red  House  Colliery,  also  made 
arrangements  with  Whitehead  to  work  the  ungotten  coal  lying 
under  his  land  by  means  of  the  Red  House  pit.  In  pursuance 
of  this  arrangement,  he,  in  1851,  worked  through  into  the  coal 
under  Whitehead's  land  and  thus  opened  up  a  communication 
between  the  two  mines  into  the  old  workings  there,  and  thus,  by 
means  of  these  workings,  opened  up  a  communication  with  the 
old  workings  under  the  reservoir,  so  that  water  escaping  from  the 
reservoir  would  find  its  way  through  these  channels  into  the  Red 
House  Colliery.  Lord  Wilton  was  ignorant  of  the  arrangement 
oetween  the  plaintiff  and  Whitehead,  and  of  the  plaintiff's  work- 
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ings  in  the  coal  under  Whitehead's  land,  but  the  fact  afterward 
became  known  to  his  agent,  and  no  objection  was  made  by  him 
to  the  plaintiff's  working  there.  The  defendants  constructed  the 
reservoir  in  question  several  years  after  the  plaintiff  had  worked 
the  coal  in  the  two  workings,  and  after  the  communication  be- 
tween the  mines  had  thus  been  effected,  but  neither  they 
nor  their  agents  had  ■  any  knowledge  of  this  fact  until  after  the 
reservoir  had  burst  and  the  damage  been  done.  In  the  construc- 
tion of  the  reservoir  the  defendants  employed  a  skillful  and  com- 
petent engineer,  and  also  competent  contractors,  by  whom  the 
site  for  the  reservoir  was  selected,  and  in  pursuance  of  whose 
plans  it  was  constructed.  On  the  part  of  the  defendants  them- 
selves it  was  found  that  there  was  no  negligence  whatever,  but 
•the  engineer  and  contractors  did  not  make  suitable  provision  for 
the  support  of  the  pressure  of  the  water  in  the  reservoir,  in  view 
of  the  old  shafts  that  were  found  located  beneath  it.  The  reser- 
voir was  completed  early  in  December,  1860,  and  when  it  was 
partly  filled  with  water,  one  of  the  old  shafts  gave  way  and  burst 
downwards,  and  the  water  flowed  down  the  shaft  into  the  old 
working,  and  thence  found  its  way  into  the  Eed  House  Colliery, 
where  the  damage  was  done.  The  case  was  heard  in  Exchequer 
upon  a  case  stated,  and  the  question  submitted  to  it  was,  whether 
under  this  state  of  facts  the  plaintiff  was  entitled  to  recover  any, 
and  if  so,  what  damages?  The  questions  involved  in  the  case 
were  most  ably  argued,  and  Blackbuen,  J.,  in  delivering  the 
opinion  of  the  court,  entered  into  an  exhaustive  review  of  the 
principles  involved  in  the  case,  holding  that  the  plaintiff  was 
clearly  entitled  to  recover,  and  giving  utterance  to  that  principle 
which  has  since  been  so  largely  and  approvingly  quoted  by  the 
courts  of  this  country,  as  follows :  "  "We  think  that  the  true  rule 
is,  that  he  who,  for  his  own  purposes,  brings  on  his  lands,  and  col- 
lects and  keeps  there,  any  thing  likely  to  do  mischief,  if  it  escapes, 
must  keep  it  in  at  his  peril,  and  if  he  does  not  do  so,  is  prima 
facie  liable  for  all  damages  which  are  the  natural  consequences 
of  its  escape.  *  *  *  The  person  whose  grass  or  corn  is  eaten 
down  by  the  escaping  cattle  of  his  neighbor,  *  or  whose  mine  ia 

>  Tenant   ».  Goldwin,  2  Lord  Kay-    J.   C.  P.  89 ;  May  v.  Bardett,  33  B 
mond,  1089 ;  Cox  «.  Barbridge,  32  L.    112. 
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flooded  by  the  escaping  water  from  his  neighbor's  reservoir,'  or 
whose  cellar  is  invaded  by  the  filth  from  his  neighbor's  privy,' 
whose  habitation  is  made  unhealthy  by  the  fumes  and  noisome 
vapors  of  his  neighbor's  alkali  works,'  is  damnified  without  any 
fault  of  his  own,  and  it  seems  but  reasonable  and  just,  that  the 
neighbor  who  has  brought  something  out  of  his  own  property, 
which  was  not  naturally  there,  harmless  to  others,  so  long  as  it 
is  confined  to  his  own  property,  but  mischievous  if  it  gets  on  to  his 
neighbor's,  should  make  good  the  damage  which  ensues  if  he 
does  not  succeed  in  confining  it  to  his  own  property.  But  for 
his  bringing  it  there,  no  mischief  could  have  ensued,  and  it  seems 
but  just  that  he  should  at  his  peril  keep  it  there,  so  that  no  mis- 
chief may  ensue,  or  answer  for  the  natural  and  anticipated  con- 
sequences. And  upon  authority,  we  think  this  to  be  the  law,' 
whether  the  thing  so  brought  be  beasts  or  water,  or  filth  or 
stenches." 

Sec.  125.  But  while  this  is  the  rule  as  between  those  owning 
and  occupying  separate  buildings  or  premises,  yet,  as  between 
the  occupants  of  different  floors  of  the  same  building,  the  rule  is 
different,  and  each  occupant  is  only  bound  to  the  exercise  of  rea- 
sonable care  to  prevent  injury  from  an  overflow  or  escape  of  the 
water.  For  injuries  resulting  from  apparent  defects,  or  from 
causes  that  would  reasonably  be  anticipated,  liability  exists,  but 
not  when  the  ill  results  are  purely  accidental  and  not  in  any 
measure  attributable  to  the  negligence  of  the  occupant.  In  Ross 
v.  Feddm,  L.  B.,  7  Q.  B.  661,  the  plaintiff  was  tenant  from  year 
to  year  of  the  ground  floor  of  No.  2  Queen  street,  Newcastle, 
where  he  carried  on  business  as  an  iron  monger.  The  defend- 
ants, from  year  to  year,  of  the  second  floor  of  the  same  house, 
which  they  occupied  as  offices,  some  time  between  the  evening  of 
Saturday,  the  26th  of  November,  and  the  morning  of  Monday, 
the  28th  of  November,  1870,  water  escaped  from  a  water-closet 
in  the  defendant's  premises,  found  its  way  down  through  the 

1  Leigh's  Nisi  Prius,  555 ;  Tenant  v.  537 ;  Hart  v.  Taylor,  4  Mur.  (Scotch  ) 

Goldwin,  1  Salk.  21 ;  Smith  e.  Hum  313. 

bert,  2  Kerr  (N.  B.),  602.  »  Smith   ®.   Fletcher,  Exchq.   1872 

8  Walter  v.  Selfe,  4  Ens.  Law  &  Eq.  (June);  Bagnall  v.  London  N.  W.  R  B. 

20 ;  Ballamy  v.  Comb,  17  F.  C.  (Scotch)  Co.,  7  H.  &  N.  423 ;  Cahill  •».  Eastman, 

159 ;  Norris  v.  Barnes,  L.  B.,  7  Q.  B.  18  Minn.  324, 10  Am.  Eep.  184. 
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first  floor  to  the  ground  floor  and  there  did  damage  to  the  plain- 
tiff's premises  and  goods  to  the  extent  of  £79  5  s.  3d.  This 
damage  the  plaintiff  sought  to  recover  from  the  defendants  in 
this  action.  The  plaintiffs  claim  to  recover  upon  two  grounds. 
First,  that  the  mischief  arose  from  the  negligence  of  the  defend- 
ants. Upon  this  matter  the  evidence  was  very  slight,  and  there 
was  no  inconsistency  in  it.  The  closet  was  inside  the  defendant's 
private  office,  and  no  one  had  access  to  it  but  the  two  partners  in 
the  defendant's  firm,  and  it  was  for  their  exclusive  use.  One  of 
the  partners  was  from  home  at  the  time  of  the  occurrence ;  the 
other  partner,  who  was  called  as  a  witness,  stated  that  the  closet 
had  previously  to  the  Saturday  been  in  good  order ;  that  he  be- 
lieved he  had  used  it  on  the  Saturday  morning  and  found  noth- 
ing amiss,  and  no  one  could  have  used  it  afterward  ;  that  on  the 
Saturday  evening  at  about  6  or  6.30,  he  washed  his  hands  at  the 
wash-stand  in  the  same  room  with  the  closet,  and  nothing 
then  appeared  to  be  the  matter  with  it.  He  then  left  the  office 
and  no  one  entered  it  again  until  Monday  morning.  On  the 
Monday  morning  when  the  plaintiff  came  to  his  shop,  he  found 
the  damage  done.  Together  with  a  plumber,  whom  he  had  sent 
for,  he  traced  the  escape  of  water  upward  to  the  second  floor. 
They  obtained  access  to  the  defendant's  offices  and  the  closet 
inside,  and  found  that  the  water  had  overflowed  the  pan.  On 
examination  it  appeared  the  cause  of  this  was  that  the  valve 
admitting  the  supply  of  water  to  the  pan  had  given  way  and 
failed  to  close,  and  the  over-flow  pipe  had  become  stuffed  with 
paper ;  the  valve,  the  defect  in  which  was  the  real  cause  of  the 
mischief,  was  under  the  seat  of  the  closet,  and  could  only  be 
reached  or  seen  by  removing  the  wood  work.  Upon  this  evi- 
dence the  court  held  that  the  defendants  were  not  guilty  of  any 
negligence.  Up  to  Saturday  evening  there  was  no  reason  to 
suspect  that  the  valve  had  given  way,  or  was  in  any  danger  of 
giving  way,  or  that  any  thing  was  wrong  with  the  closet,  and  there 
was  no  reason  to  anticipate  any  danger  therefrom.  But  it  was  in- 
sisted, on  behalf  of  the  plaintiff,  that  he  was  entitled  to  recover, 
even  in  the  absence  of  any  negligence  on  the  part  of  the  defendants. 
The  court  say :  "  It  is  argued  upon  the  authority  of  Ey'.ands  v. 
Iletch&r,  Law  Kep.,  3  H.  L.  330,  and  other  cases  similar  '.n  prin- 
17 
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ciple.  In  that  case  it  was  decided  that,  as  between  adjoining 
owners,  one  who  diverted  water  from  its  natural  flow,  and  accumu- 
lated it  on  his  own  land  for  his  own  purposes,  is  bound,  at  all 
hazards,  to  prevent  its  escape,  and  if  it  does  escape,  negligence  or 
no  negligence,  he  is  responsible  to  his  neighbor  for  the  conse- 
quences. It  is  contended  that  the  same  rule  applies  to  this  case. 
On  the  other  hand,  the  case  of  Carstairs  v.  Taylor,  Law  Sep., 
6  Ex.  217,  has  been  cited.  In  that  case  the  plaintiff  was  the 
occupier  of  the  ground  floor  of  a  warehouse,  and  the  defendant 
of  the  upper  part.  The  water  from  the  roof  was  collected  by 
gutters  into  a  box.  The  water  escaped  and  injured  the  plaintiff's 
goods  in  his  warehouse  below ;  and  it  was  held  that  the  defendant 
was  not  liable  for  this  damage.  That  case  is  not,  I  think,  at  all 
a  direct  authority  for  the  decision  of  the  present ;  it  differs  in 
two  important  particulars.  The  apparatus  for  conducting  the 
water  was  there  as  much  for  the  benefit  of  the  plaintiff  as  of  the 
defendant,  a  fact  upon  which  much  stress  is  laid  in  the  judgment 
of  Bkamwell,  B.,  while  here  the  water-closet  was  solely  for  the 
defendants'  benefit ;  and  further,  in  that  case,  the  circumstance 
that  caused  the  damage  was  one  falling  under  the  head  of  vis 
major,  a  fact  to  which  much  weight  is  given  by  the  Loed  Chief 
Baron  and  Martin,  B.  This  cannot  be  said  in  the  present  case. 
I  think,  however,  that  the  judgment  in  Carstairs  v.  Taylor  leaves 
it  very  doubtful  whether  the  rule  of  law,  laid  down  in  Sylands 
v.  Fletcher,  Law  Rep.,  3  H.  L.  330,  in  the  case  of  adjacent 
owners,  applies  to  the  case  of  two  persons  occupying  two  floors 
of  the  same  house.  But  assuming  the  rule  to  apply,  is  the  pres- 
ent case  within  it  ?  As  between  the  occupiers  of  part  of  a  house 
—  a  thing  wholly  artificial  —  it  is  rather  a  straining  of  language 
to  speak  of  any  one  state  of  things  as  more  natural  than  another. 
But  I  think  that  in  the  words  of  Martin,  B.,  in  the  case  already 
referred  to,  "  one  who  takes  a  floor  of  a  house  must  be  held  to 
take  the  premises  as  they  are."  As  far  as  he  is  concerned,  I 
think  the  state  of  things  then  existing  may  be  treated  as  the 
natural  state  of  things,  and  the  flow  of  water  through  cisterns 
and  pipes  then  in  operation  as  equivalent  to  the  natural  flow  of 
water.  I  think  he  takes  subject  to  the  ordinary  risks  arising  from 
the  use  of  the  rest  of  the  house  as  it  stands ;  and  that  one  who 
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merely  continues  to  use  the  rest  of  the  house  as  it  stands  and  in 
the  ordinary  manner  does  not  fall  within  the  rule  laid  down  in 
Rylands  v.  Fletcher,  and  in  the  absence  of  negligence,  is  not 
liable  for  the  consequences ;  and,  in  the  present  case,  there  is 
nothing  to  show,  nor  has  it  been  suggested  that  it  has  been  in  any 
way  altered  since  the  plaintiff  became  tenant  of  the  ground  floor, 
or  that  it  has  been  used  in  any  but  the  ordinary  manner.  The 
question  is  one  of  some  difficulty,  but  my  opinion  is  that,  under 
the  circumstances  of  the  case,  in  the  absence  of  negligence  on 
the  part  of  the  defendants,  they  are  not  liable  for  the  damage 
which  the  plaintiff  has  sustained.  Blackburn,  J.,  said :  "  I  think 
it  is  impossible  to  say  that  defendants,  as  occupiers  of  the  upper 
story  of  a  house,  were  liable  to  the  plaintiff  under  the  circum- 
stances found  in  the  case.  The  water-closet  and  the  supply-pipe 
are  for  their  convenience  and  use,  but  I  cannot  think  there  is  any 
obligation  on  them  at  all  hazards  to  keep  the  pipe  from  bursting 
or  otherwise  getting  out  of  order.  The  cause  of  the  overflow 
was  the  valve  of  the  supply  pipe  getting  out  of  order,  and  the 
escape  pipe  being  chocked  with  paper,  and  the  judge  has  expressly 
found  that  there  was  no  negligence,  and  the  only  ground  taken 
by  the  plaintiff  is,  that  the  plaintiff  and  defendants,  being  occu- 
piers under  the  same  landlord,  the  defendants,  being  the  occupiers 
of  the  upper  story,  contracted  an  obligation  binding  them  in 
favor  of  the  plaintiff,  the  occupier  of  the  lower  story,  to  keep  the 
water  in  at  their  peril.  I  do  not  agree  to  that ;  I  do  not  think  the 
maxim  "  Sic  utere  imo  ut  alienum  non  laedas,"  applies.  Negli- 
gence is  negatived,  and  probably  if  the  defendants  had  got  notice 
of  the  state  of  the  valve  and  pipe  and  had  done  nothing,  there 
might  have  been  ground  for  the  argument  that  they  were  liable 
for  the  consequences ;  but  I  do  not  think  the  law  casts  on  the 
defendants  any  such  obligation  as  the  plaintiff  contends  for. 
The  judgment  must,  therefore,  be  affirmed.  Melloe,  J. —  I  am 
of  the  same  opinion.  I  was  prepared  to  listen  to  any  authority 
in  favor  of  the  plaintiff,  but  none  has  been  found.  In  the  absence 
of  negligence,  there  is  nothing  in  the  relative  position  of  the 
parties  which  would  make  the  defendants  liable.  The  statement 
in  the  case  rendered  the  judge's  decision  doubtful,  but  this  was 
cleared  up  when  the  judgment  was  read.    I  was  very  glad  that 
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this  was  done.  I  am  quite  satisfied  with  the  reasoning  in  it. 
Rylcmds  v.  Fletcher  does  not  apply ;  and  Carstai/rs  v.  Taylor  is 
a  much  stronger  case  than  the  present,  as  it  seems  to  me  in  favor 
of  the  defendants." 

Sec.  126.  The  case  of  Marshall  v.  Cohen,  M  Ga.  489 ;  9  Am. 
Rep.  170,  might  be  regarded  as  in  conflict  with  the  doctrine  of 
this  case,  but  an  examination  of  the  facts  of  the  case  shows  that 
the  defendant  was  clearly  chargeable  with  negligence,  and  that 
this  was  the  ground  upon  which  the  court  upheld  the  action.  It 
appeared  that  the  plaintiff  was  the  occupant  of  the  ground  floor 
of  a  building  owned  by  the  defendant ;  the  upper  portion  of  the 
building  was  occupied  by  other  tenants ;  there  was  a  water-closet 
on  the  upper  floor  for  the  convenience  and  use  of  the  tenants  of 
that  floor ;  the  water-closet  and  pipes  were  not  in  a  defective 
condition,  and,  therefore,  were  not  a  nuisance  when  the  plaintiff 
rented  the  store.  But  it  did  appear  that  the  closet  was  used  not 
only  by  the  tenants,  but  was  open  night  and  day  for  the  use  of 
outsiders,  and  was  at  times  in  very  bad  condition,  and  the 
plumber  who  had  been  called  by  her  on  one  or  two  occasions  to 
repair  the  closet,  advised  her  to  close  it  up.  It  also  appeared 
that  previous  to  the  damage  sued  for  there  had  been  a  leakage 
and  her  attention  was  called  to  it,  and  she  promised  to  repair  it, 
but  neglected  so  to  do,  and  the  result  was  that  the  water  over- 
flowed and  injured  the  plaintiff 's  goods.  Loohram,  0.  J.,  says : 
"  There  is  nothing  clearer,  as  a  principle  of  law,  than  that  a  party 
is  liable  for  damages  done  by  himself,  his  servants  or  agents  in 
maintaining  and  keeping  up  a  private  nuisance.  The  evidence 
in  this  case  shows  that  this  closet  was,  at  times,  in  very  bad  order 
and  condition ;  that  it  was  kept  in  this  condition.  *  *  * 
And  it  appears,  previous  to  the  damage  sued  for,  there  was  a 
leakage  of  which  she  was  notified,  and  she  promised  to  fix  it." 
Thus  it  will  be  seen  that  in  this  case  there  was  the  most  flagrant 
negligence  on  the  part  of  the  defendant  in  not  keeping  the  water- 
closet  closed,  except  as  to  her  tenants,  and  in  not  repairing  it 
when  she  was  notified  of  its  leaky  condition,  and  particularly 
when  she  had  agreed  to  do  so.  Nothing  is  better  settled,  than 
that  defective  water-closets,  defective  water-pipes,  or  the  negli- 
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gent  maintenance  of  any  thing  which  may  become  a  nuisance 
except  by  the  exercise  of  proper  care,  becomes  a  nuisance  when 
negligently  or  carelessly  maintained.  That  the  court  in  this  case 
put  the  defendant's  liability  squarely  upon  the  negligence  of  the 
defendant  is  apparent.  "  A  general  principle  may  be  recognized," 
says  the  judge  farther  on  in  his  opinion,  "  that  one  who  permits 
a  wrong  to  be  done  is  as  liable  as  he  who  does  it.  In  torts  all 
are  regarded  as  principals.  This  damage  was  the  result  of  a 
nuisance  kept  by  the  landlord  upon  the  premises ;  and  that  it 
was  done  by  his  own  tenants  does  not  change  the  charge  or  re- 
move the  liability.  One  who  erects  any  thing  upon  his  land 
which,  by  ignition,  burns  down  the  house  of  one  adjoining,  is 
liable.  *  *  *  The  act  was  produced  by  a  water-closet  which, 
if  not  kept  clean  and  in  proper  order,  was  per  se  a  private  nui- 
sance, and  the  natural  and  ordinary  consequence  of  which  was 
to  .produce  a  nuisance  in  the  inherent  consequence  of  the  thing 
itself.  And  when  there  was  proof,  as  in  this  case,  of  this  defect 
being  known  to  the  defendant  by  information  and  by  actual 
notice  of  a  previous  leak,  we  think  the  reasons  of  this  liability 
appear." ' 

Sec.  127.  In  Oarstairs  v.  Taylor,  previously  referred  to,  the 
plaintiff  and  defendant  were  the  occupants  of  the  same  building. 
The  plaintiff  of  the  lower  story,  and  the  defendant  of  the  upper 
story.  For  their  mutual  use  and  benefit  a  tank  was  erected  in 
the  upper  story,  connected  with  the  gutters  and  the  roof,  so  that 
the  rain  falling  upon  the  building  was  collected  and  gathered  in 
the  tank,  and  was  used  by  both  occupants.  A  rat  having  eaten 
a  hole  through  the  tank,  the  water  escaped,  and  flooded  the 
plaintiff's  premises.  The  court  held  that,  under  the  circum- 
stances of  this  case,  the  rule  in  Bylamds  v.  Fletcher  did  not 
apply,  for  the  water  was  collected  for  the  use  of  both  parties,  and 

1  Bobbins  v.  Mount,  4  Rob.  (N.  T.  Bell  ®.  Twenty  men,  1    Q.    B.    766 ; 
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bouse  v.  Birmingham  Canal  Co.,  5  H.  <o.  Power,  51  Penn.   St.  429  ;  Moore  v. 
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the  injury  resulted,  not  from  any  negligence  of  the  defendants, 
but  rather  was  attributable  to  vis  magor. 

Sec.  128.  In  Bobbins  v.  Mount,  4  Eobertson  (N.  Y.),  553,  the 
building  was  occupied  by  numerous  tenants,  and  the  landlord 
provided  a  janitor  to  take  charge  of  the  building,  who  was  paid 
for  his  services  by  the  tenants  according  to  the  space  that  each 
occupied.  A  faucet  was  left  open  in  a  room  of  an  upper  tenant 
one  night  and  the  water  left  running  into  a  urinal,  which  being 
choked  up  with  tobacco  overflowed  and  damaged  the  tenants 
below.  Upon  the  trial  in  the  court  below  the  judge  charged  the 
jury,  that  if  the  overflow  was  caused  by  the  negligence  of 
the  defendant ;  or  if  the  fixture  was  improperly  construeted, 
or  should  not  have  been  there  at  all,  or  if  all  the  safeguards 
that  could  possibly  have  been  placed  there,  were  not  placed 
there,  and  the  fixture  was  unsafe,  the  defendants  were  liable  irre- 
spective of  the  question  of  negligence.  The  jury  having  found 
for  the  defendant  the  ruling  of  the  judge  was  fully  sustained. 

Sec.  129.  There  is  a  wide  distinction  between  acts  lawful  in 
themselves,  done  by  one  upon  his  own  premises,  which  ma/y  result 
in  injury  to  another  if  not  properly  done  or  guarded,  and  those 
which  in  the  nature  of  things  must  so  result.  In  the  former  case 
a  party  could  only  be  made  liable  for  actual  negligence  in  the 
performance  of  the  act  or  mode  of  maintaining  it, l  while  in  the 
latter  case  he  would  be  liable  for  all  the  consequences  of  his  acts 
whether  guilty  of  negligence  or  not.5  The  one  act  only  becomes 
a  nuisance  by  reason  of  the  negligent  manner  in  which  it  is  per- 
formed or  maintained,  while  the  other  is  a  nuisance  per  se.  ' 

Sec.  130.  In  Rockwood  v.  Wilson  the  court  say  that  "  nothing 
can  be  better  settled  than  that  if  one  do  a  lawful  act  on  his  own 
premises,  he  cannot  be  held  responsible  for  injuries  that  may  result 
from  it,  unless  it  was  so  done  as  to  constitute  actionable  negligence," 
and  this  is  sometimes  quoted  as  sustaining  the  doctrine  that  a  per- 
son is  never  liable  for  the  consequences  of  a  lawful  act,  unless 

'Rockwood  a.  Wilson,  11   Cushing  '  Cahill  e,  Eastman,  18  Minn.  324 

(Mass.),  22.  10  Am.  Rep.  184 ;  Phinzey  u.  City  of 

*  Bagnall  v.  London  N.W.  R.  R.  Co.,  Augusta,  47 Ga.  263 ;  Lawson  v.  Price 

7  H.  N.  423.  45  Md.  135. 
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chargeable  with  negligence.  But  this  is  clearly  not  the  sense  in 
which  the  court  intended  to  be  understood,  for  in  the  same  judg- 
ment they  refer  to  and  distinguish  between  this  class  of  acts,  and 
those  which  amount  to  private  nuisances,  which  it  terms  unlawful 
acts.  Indeed,  the  court  evidently  had  in  view  the  distinction 
between  acts  that  merely  may,  and  those  which  absolutely  must 
result  injuriously  to  others,  if  they,  from  any  cause,  miscarry ;  and 
this  view  of  the  evident  meaning  of  the  court  is  strengthened  by 
the  authorities  to  which  it  refers  to  sustain  its  doctrine.1  Generally, 
the  question  of  care  or  want  of  care  is  not  involved  in  an  action 
for  injuries  resulting  from  a  nuisance,  and  the  presence  or  absence 
of  the  one  or  the  other  will  not  operate  to  shield  one  from  lia- 
bility on  the  one  hand,  or  always  to  charge  him  with  it  on  the 
other.  The  usual  question  is,  whether  the  injury  resulted  from 
some  act  done  outside  the  property  injured,  and  is  the  natural 
and  probable  consequence  of  the  act  or  thing  complained  of.  If 
so,  it  is  a  nuisance,  however  lawful  in  itself,  and  however  high  a 
degree  of  care  or  skill  may  have  been  exercised  to  prevent  the 
injury.2 

Sec.  131.  In  Cahill  v.  Eastman,  18  Minn.  324 ;  10  Am.  Eep. 
184,  this  doctrine  is  well  illustrated.  In  that  case,  the  defendant, 
prior  to  October  4,  1869,  for  some  purpose  that  does  not  appear 
in  the  report  of  the  case,  dug  a  tunnel  six  feet  high  from  the 
lower  end  of  Hennepin  island  in  the  Mississippi  river,  under  the 
entire  length  of  the  island  and  for  a  distance  of  three  hundred 
feet  under  the  bed  of  the  river  and  mill  pond  above  the  upper 
end  of  the  island,  through  the  hard  sand  under  the  lime  stone 
strata,  and  at  a  depth  of  more  than  thirty  feet  below  the  level  of 
the  bed  of  the  river  above  the  falls.  On  the  4th  of  October, 
1869,  the  water  of  the  river  burst  into  the  tunnel,  at  the  upper 
end  of  it,  and  rushed  through  it  in  great  volumes,  filling  it  up 
and  rending  the  rocks,  and  tearing  away  the  ground  to  a  con- 
siderable extent  on  the  top  and  sides,  for  its  entire  length.  The 
flow  of  water  through  the  tunnel  was  thereafter  mostly  stopped. 
On  the  8th  of  January  following,  the  plaintiff  purchased  a  cer- 
tain interest  in  Hennepin  island  and  operated  a  mill  upon  the 

1  Panton  v.  Holland,  17  Johns.  (NY.)       '  Thurston  «.  Hancock,  12  Mass.  220. 
72. 
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mill-pond  above  referred  to.  In  April,  1870,  during  an  ordinary 
freshet,  the  water  again  bnrst  into  the  tunnel,  filling  it,  and  rush- 
ing through  it  in  such  force  and  volume  that  it  mashed  out  and 
undermined  the  lower  end  of  the  island  between  the  tunnel  and 
the  eastern  shore  on  which  the  plaintiffs  mill  stood,  from  the 
mouth  of  the  tunnel  to  the  plaintiff's  mill,  and  also  washed  out 
and  undermined  certain  land  over  which  the  plaintiffs  had  a 
right  of  way,  under  which  their  mill  stood,  which  is  the  injury 
complained  of.  There  was  a  verdict  for  the  plaintiff  in  the  lower 
court,  and  the  question  came  before  the  supreme  court  for  final 
revision.  The  defendant  insisted  that  no  recovery  could  be  had 
in  the  case  without  proof  of  negligence  on  his  part  in  the  con- 
struction of  the  tunnel.  The  court,  however,  conceding  to  the 
defendant  all  the  care  and  skill  that  a  prudent  man  would  exer- 
cise in  such  a  work,  held  that  the  question  of  liability  in  such  a 
case  is  not  dependent  upon  the  question  of  care  or  want  of  care 
on  the  part  of  the  person  doing  the  act  complained  of.  The  tun- 
nel, though  lawful  in  itself,  was  only  lawful  so  long  as  it  resisted 
the  pressure  upon  it,  and  the  defendant  was  bound,  at  his  peril, 
to  construct  it  so  that  it  should  not  give  way.  The  act  of  con- 
structing it,  being  an  interference  with  the  natural  condition  of 
the  bed  of  the  stream  by  a  withdrawal  of  its  support,  was  a 
nuisance,  and  the  defendant  was  liable  for  all  the  natural  and 
probable  consequences  that  flowed  therefrom. 

Sec.  132.  There  is  a  class  of  cases  where  the  question  of  neg- 
ligence is  material.  Where  the  legislature  has  authorized  the 
doing  of  an  act  which  would  otherwise  be  a  nuisance,  the  person 
or  company  so  authorized  to  do  the  act,  if  in  the  exercise  of  the 
highest  degree  of  care  and  skill,  is  shielded  from  liability  for  dam- 
ages that  ensue,  if  the  act  producing  the  damage  comes  fairly 
within  the  scope  of  the  act.  Thus  it  has  been  held  that  an  action 
may  be  maintained  against  an  incorporated  water-works  company 
where  the  workmen  employed  to  lay  the  pipes,  by  the  contrac- 
tor, performed  the  work  in  such  a  negligent  manner  that  an  indi- 
vidual passing  along  the  street  receives  an  injury,-  lor  a  company 
authorized  by  the  legislature  to  do  an  act  which  may  result  in 

1  Matthews  v.  London  Water  Works    Co.,  3  Camp.  403 ;  Tremain  v.  CohoeB 

Co.,  1  N.  Y.  163. 
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mischief  if  not  properly  done,  is  bound  to  the  exercise  of  the 
highest  precaution  to  prevent  such  results. '  When  a  company 
for  the  purposes  of  their  business  are  authorized  to  take  up  the 
pavement  of  the  street  they  are  bound  at  their  peril  to  replace  it 
in  a  firm  and  substantial  manner,  and  if  the  stones  are  replaced 
in  such  a  maimer  that  a  person  stepping  upon  them,  or  a  team 
passing  over  them,  sustains  an  injury,  they  are  liable  therefor. a 
But,  if  a  person  or  corporation  exceeds  the  powers  conferred  by 
the  legislature,  and  does  an  act  that  is  not  -within  the  scope  of 
the  powers  granted,  their  acts  are  a  nuisance,  and  no  degree  of 
care  or  skill  will  shield  them  from  liability  for  all  injuries  that 
result  therefrom."  In  Hay  v.  Cohoes  Co.,  1  N".  T.  159,  the  de- 
fendants were  authorized  by  the  legislature  to  dig  a  canal  to 
supply  water  for  their  works,  and  in  carrying  out  the  enterprise, 
they  blasted  the  rocks  found  in  the  line  adopted  by  them  for  the 
canal.  Pieces  of  rocks  were  thrown  by  the  blast  against  the 
plaintifE's  house,  rendering  its  occupancy  not  only  uncomfortable 
but  absolutely  dangerous,  and  seriously  damaging  the  building. 
The  court  held  that  the  act  of  the  legislature  did  not  authorize 
the  company  to  do  an  act  which  would  injure  the  property  of 
others,  and  that  the  blasting  of  the  rocks  in  the  vicinity  of  the 
plaintiff's  house,  which  endangered  the  safety  of  those  residing 
there,  or  damaging  the  property,  was  a  nuisance,  and  no  degree  of 
care  or  skill  exercised  in  the  work  would  shield  them  from  liabil- 
ity. In  Tremain  v.  Cohoes  Co.,  involving  the  same  questions, 
and  which  was  an  action  for  injuries  arising  from  the  same  cause, 
Gardner.  J.,  said :  "  How  the  defendants  performed  their  work 
is  of  no  consequence ;  what  they  did  to  the  plaintiff 's  injury,  is 
the  sole  question." 

Sec.  133.  In  Phmsey  v.  The  City  of  Augusta,  47  Ga.  263, 
the  city  brought  water  into  a  canal  erected  for  that  purpose,  to  be 
applied  for  manufacturing  uses.  The  canal  was  built  of  sufficient 
strength,  but  the  water  conveyed  therein  was  brought  from  a 
distant  stream  and  would  not  have  flowed  into  the  city  except  for 

»  Weld     v.    The    Gas-light  Co.,    1  »  Renwick  «.  Morris,  3  Hill  (N,  T.), 

Starkie,  189.  621 ;  Com.  v.  Ruggles,  10  Mass.  301 

«  Drew  «.  The  New  River  Co.,  Craig  Mills  v.  Hall,  9  Wend.  (N.  Y.)  315. 
&  P.  754. 
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the  canal,  and  its  diversion  there  by  the  defendants.  Upon  the 
occasion  of  a  severe  freshet,  the  water  in  the  canal  raised  to  such  a 
height  that  the  city  was  in  danger  of  being  seriously  inundated 
therefrom.  To  prevent  this  calamity,  the  water  was  allowed  to 
escape  through  the  sewer  pipes,  and  by  being  subjected  to  this 
severe  and  extraordinary  strain,  some  of  the  pipes  gave  way, 
and  the  plaintiff's  premises  were  thereby  injured.  The  court 
held  that  the  city  having  brought  the  water  where  it  would  not 
have  come  except  for  their  acts,  thereby  created  a  nuisance,  and 
were  bound,  at  all  hazards,  to  keep  the  water  in  the  canal.  That 
the  sewer  pipes  might  properly  be  subjected  to  the  burden  of 
discharging  the  surface  water  that  naturally  would  flow  through 
them,  but  that,  not  even  to  save  the  city  from  inundation,  could 
the  authorities  lawfully  let  the  water  from  the  canal  into  the 
pipes.  And  this,  upon  the  principle  that  when  one  brings  that 
upon  his  premises  which,  if  it  escapes,  must  injure  another,  he  is 
bound,  at  all  hazards,  to  keep  it  in,  and  no  degree  of  care  or  skill 
will  save  him  from  liability,  and  this,  even  though  the  promoting 
cause  of  the  injury  be  the  action-  of  the  elements.1 

Sec.  134.  When  a  person  is  authorized  to  do  an  act  upon  an- 
other's premises  the  natural  effect  of  which  is  to  endanger  the 
lives  and  property  of  those  giving  the  authority,  the  person  so 
authorized  to  do  the  act  is  bound  to  provide  and  maintain  all 
suitable  and  proper  safeguards  against  injurious  results  therefrom. 
The  law  presumes  that  the  authority  given  is  coupled  with  that 
condition.  Thus  when  the  owner  of  the  surface  conveys  the 
minerals  beneath  to  another  with  the  privilege  of  sinking  a  shaft 
upon  his  premises,  the  owner  of  the  minerals  is  bound  to  fence 
the  shaft,  and  provide  and  maintain  suitable  and  sufficient  bar- 
riers to  prevent  either  persons  traveling  there,  or  cattle  and  sheep 
depasturing  in  the  field,  from  falling  into  the  shaft ; '  and  this 
liability  continues  so  long  as  the  person  has  dominion  and  control 
over  the  shaft.  *  And  when  the  mine  owner  abandons  his  con- 
trol and  dominion  over  the  shaft,  it  is  the  duty  of  the  land-owner 

1  Montgomery  v.  Fleming,  2  Stuart,  53  ;  Leslie  v.  Pound,  4  Taunt.    649. 

519,  establishes  the  same  rule.  See  chap,  on  Highways,  infra. 

•Williams  ®.   Grancott,  4  B.  &   S.  »  Sybray  v.  White,  1  M.  &  W.  435- 

149  j  Hadley  v.  Taylor,  L.  R.,  1  C.  P.  Walter  v.  Dunk,  4  F.  &  F.  298. 
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himself  to  fence  the  shaft,  or  he  will  he  liable  for  injuries  re- 
ceived by  persons  lawfully  traveling  there,  by  falling  down  the 
pit.  The  same  rule  also  applies  to  wells,  quarries,  or  any  danger- 
ous excavations  upon  one's  premises. l  And  this  is  so,  even 
though  the  interests  of  the  occupier  are  better  served  by  keep- 
ing the  quarry  or  excavations  unfenced,  and  though  there  is  no 
obligation  as  between  him  and  his  servants  to  fence  it. '  And 
where  excavations  are  made  so  near  to  a  highway,  that  a  person 
passing  along  by  slipping  may  be  precipitated  into  it,  the  occu- 
pant of  the  premises  in  which  the  excavation  exists  will  be  liable 
for  all  the  injuries  sustained  thereby.  And  it  seems  that  liabil- 
ity exists,  even  though  the  duty  of  fencing  the  excavation  rests 
upon  some  other  person.-  But  this  must  be  understood  as  sub- 
ject to  the  qualification,  that  the  person  injured  was  himself 
guilty  of  no  fault  or  negligence.  A  person  cannot  rush  blindly 
upon  danger  and  then  charge  the  responsibility  of  his  injuries 
upon  another.  "When  a  man  is  traveling  upon  a  highway  he  is 
bound  to  the  exercise  of  reasonable  care,  and  when  he  is  upon 
strange  premises  either  by  day  or  night  he  is  bound  to  keep  a 
proper  lookout,  and  cannot  recover  for  injuries  that  might  have 
been  avoided  by  the  exercise  of  reasonable  care. 

Sec.  135.  A  man's  dominion  over  his  own  premises  is  qualified 
to  the  extent  that  his  use  of  them  must  be  reasonable,  and  such 
as  not  directly  calculated  to  produce  injury  to  others.'  Thus  a 
man  may  not  even  for  the  protection  of  his  property  set  danger- 
ous traps  or  spring  guns  upon  his  premises  in  such  a  situation 
that  they  may  do  injury  to  another,  who  goes  upon  the  premises 
either  lawfully  or  unlawfully  without  notice  of  their  existence.* 
But  it  seems  that  the  intent  with  which  the  act  is  done  is  held  to 
qualify  the  liability  for  injuries  arising  from  such  causes  to  ani- 
mals.6 Thus  in  Johnson  v.  Patterson,  14  Conn.  1,  it  was  held 
that,  when  the  defendant  threw  poisoned  dough  upon  his  premises 

1  Pickard  v.  Smith,  10  C.  B.  (N.  S.)  298 ;  Indemaur  «.  Dames,  L.  K.,  1  C.  P. 

470  ;  Bishop  «.  Trustees,  1  Ell.  &  Ell.  274. 

697 ;  Hardcastle    «.   So.   York   R.   R.  8  Barnes  «.  Hathorn,  54  Me.  124. 

Co.,  4  H.  &  N.  67 ;  Williamson  v.  Pair-  4  Bird  v.  Holbrook,  4  Bing.  628;  Deano 

rer,  32  L.  J.  (Ex.)  173.  <o.   Clayton,  7   Taunt.   489  ;    Illott   v, 

8  Brinks  v.  R.  R.  Co.,  22  L.  J.  (Q.  B.)  Wilkes,  3  B.  &  Aid.  304. 

26  ;  Harmsell  v.  Smyth,  29  L.  J.  (C.  6  Jordin  o.  Crump,  8  M.  &  W.  787. 
P.)  203 ;  Welter  v.  Punk,  4  F.  &  P. 
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with  intent  to  kill  the  plaintiff 's  hens,  which  trespassed  upon 
his  premises,  he  was  liable  for  the  value  of  the  hens  killed, 
although  he  gave  the  plaintiff  notice  that  if  he  did  not  confine 
his  hens  he  should  poison  thein.  So  too,  in  England,  where  by 
statute  the  setting  of  dog  traps,  man  traps  and  spring  guns  is 
made  unlawful,  except  for  the  destruction  of  vermin,  or  of  dogs 
in  pursuit  of  game,  it  is  held  unlawful  and  actionable  to  bait  the 
.  traps  with  a  view  to  drawing  dogs  to  the  traps ;  *  but  no  liability 
exists  for  dogs  or  other  animals  that  are  killed  or  injured  by  run- 
ning on  to  unbaited  traps,  that  are  set  for  lawful  purposes  and 
with  no  wrongful  intent.' 

Sec.  136.  There  is  no  question  but  that  a  man  may  lawfully 
set  spring  guns  or  any  other  dangerous  traps  in  his  dwelling- 
house  or  store,  to  protect  his  house  at  night  time  from  burglars, 
but  he  must  see  to  it  that  they  are  so  arranged  as  noft  to  inflict 
injury  upon  those  who  go  there  for  lawful  purposes,  and  seek 
admission  in  the  usual  and  lawful  modes.  Thus,  if  a  gun  or 
other  dangerous  implement  should  be  so  arranged  that  a  person 
coming  to  the  premises,  upon  applying  the  knocker  to  the  door, 
or  in  pulling  the  bell  knob,  should  receive  an  injury,  there  can 
be  no  question  but  that  the  person  setting  or  causing  the  gun 
or  other  weapon  to  be  so  set  as  to  produce  the  injury  would  be 
liable  for  all  the  consequences.  The*  right  must  be  exercised 
in  such  a  way  as  to  produce  injury  alone  to  those  seeking  to  gain 
admission  by  extraordinary  and  unlawful  methods. ' 

Seo.  137.  If  a  person  keeps  open  a  path  to  his  house  for  the 
approach  of  all  having  occasion  to  call  there,  makes  excavations 
near  the  path,  or  places  any  dangerous  obstacle  there  whereby  a 
person  is  injured  in  traveling  over  the  path,  he  is  liable  for  the 
injury  even  though  the  person  is  a  trespasser.  By  making  the 
path  as  an  approach  to  his  house  he  thereby  has  given  implied 
permission  to  all  persons  having  occasion  to  do  so1,  to  go  over  it 
to  his  house,  and  he  cannot  shield  himself  from  liability,  upon 
the  ground  that  they  had  no  business  there.'    He  is  treated  by 

1  Townsend  v.  Wathen,  9  East,  277.  B.  204 ;  Gandset  ».  Egerton,  L.  R.,  2  C. 

5  Jordln  v.  Crump,   8  M.  &  W.  787  ;  P.  371 ;  Lancaster  Canal  Co.  ■».  Barnaby, 

State  «.  Moore,  31  Conn.  479.  11  Ad.  &  E.  243 ;  Jarvis  v.  Dean,  11 

3  Blythe  v.  Topham,  1  Eolle's  Abr.  88 ;  Moore,  354 ;  Indemaur  o.  Barnes,  L.  E., 
Cro.  Jao.  158  ;  Stone  v.  Jackson,  16  C. 
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maintaining  the  path  to  hold  out  an  invitation  to  all  persons  to 
use  it  who  have  reasonable  grounds  to  do  so,  and  he  is  bound,  at 
his  peril,  to  keep  it  in  a  safe  condition.  The  degree  of  liability 
for  neglecting  to  fence  off  dangerous  places,  is  the  same  as  that 
of  a  shop-keeper  who  invites  the  public  to  his  shop,  and'  leaves 
his  trap-doors  or  other  dangerous  traps  in  an  insecure  aid  unsafe 
condition.' 

Sec.  138.  When  by  grant  or  prescription  the  duty  is  imposed 
upon  one  land  owner  to  maintain  a  fence  for  the  benefit  of  the 
adjoining  land,  the  person  upon  whom  this  duty  rests,  is  liable 
to  the  adjoining  owner  for  all  damages  that  are  sustained  by  him 
by  reason  of  his  neglect  to  maintain  the  fence  in  a  proper  state 
of  repair.  If,  by  reason  of  a  defective  condition  of  the  fence, 
his  cattle  or  sheep  escape,  or  the  cattle  and  sheep  which  he  has 
taken  to  depasture  there  escape,  the  person  whose  duty  it  was  to 
keep  up  the  fence  is  liable  for  all  the  damages  that  ensue.  If  his 
cattle,  or  those  which  he  has  taken  to  depasture,  escape  through 
the  defective  fence,  and  fall  into  a  pit  or  otherwise  are  killed  or 
injured,  he  must  respond  in  damages  for  the  injury  thus  sustained 
as  well  as  for  all  injuries  that  result  therefrom." 

Sec.  139.  As  between  a  landlord  and  his  tenant,  there  is  no 
obligation  upon  the  landlord  to  repair  the  building  in  the  absence 
'of  an  express  covenant  to  that  end.'  It  has  been  held  that,  in 
the  absence  of  such  a  covenant,  the  landlord  is  not  responsible  to 
the  tenant  for  damages  that  he  may  sustain  from  a  leaky  roof, 
insecure  chimney  or  other  defects  in  the  building. 

Sec.  140.  In  Oott  v.  Ocmdy,  2  Ell.  &  Bl.  847,  the  plaintiff 

rented  a  dwelling-house  of  the  defendant,  and  occupied  it  with 

1  C.  P.  274 ;  Corby  v.  Hill,  4  C.  B.  (N.  163 ;  Hart  e.  Windsor,  12  M.  &  B*  85 ; 

S.)556;   Hodman  v.  B.  E.  Co.,  33  L.  J.  Monk  a. Cooper,  2  Strange,  763;  Balfour 

(Q.  B.)  240  ;  Gallahera.  Humphrey,  10  0. Weston,  1  T.B.  310;  Ainsley  v.  Butter, 

W.  R.  664 ;  Balch  v.  Smith,    7  H.  &  N.  cited   in   above  case  ;   Tauner's  Case, 

736.  Dyer,  56,  a  ;  Paradise  v.  Jane,  Alleyn, 

1  Jarvis    v.    Dean,   11    Moore,   354;  26;    Carter   v.  Cummings,   cited  in  1 

Indemaurfl.  Dames,  L.  R.,1  C.  P.  274;  Chan.  Ca.  84;  Westlake  v,  De  Graw, 

Lancaster  Canal  Co.  ■o.  Parnaby,  11  A.  25  Wend.  (N.  Y.)  669  ;  Howard  v.  Doo- 

&  El.  243.  little,  3  Duer  (N.  Y.),  464 ;  Port?).  Vit- 

*  Booth  v.  Wilson,  1  B.  &  Aid.  59  ;  ter,  2  E.  D.  Smith  (N.  Y.  C.  P.),  284 ; 

Powell  v.  Salisbury,  2  Y.  &  J.  391.  Mayer  v.  Muller,  i  Hilt.  (N.  Y.  C.  P) 

8  Johnson  v.  Dixon,  1  Daly  (N.  Y.  C.  491. 
P.),  178 :  Taylor's  Landlord  and  Tenant, 
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his  family.  The  chimney  became  weak  and  ruinous  and  fell 
through  the  roof  and  injured  the  furniture  and  family  of  the 
plaintiff.  The  court  held  that  an  action  would  not  lie  against 
the  landlord  for  the  damages.  But  where,  after  the  execution 
of  the  lease  and  before  the  term  begins,  the  premises  are,  by  the 
wrongful  act  of  the  landlord,  rendered  untenantable,  the  lessee 
is  not  bound  by  the  lease.1 

Secv141.  Either  the  landlord  or1;he  tenant,  or  both,  are  liable  to 
indictment  by  the  public  for  maintaining  a  ruinous  house  in  a 
public  place,  or  a  house  in  a  condition  that  endangers  the  safety 
of  the  public.  But  if  the  defects  are  due  to  the  original  faulty 
construction  of  the  house,  the  landlord  is  alone  liable.  So,  too, 
for  injuries  arising  to  adjoining  owners  therefrom."  Where  the 
houses  are  in  good  repair  when  the  tenant  goes  into  possession, 
and  become  ruinous  while  in  the  tenant's  possession,  the  tenant 
alone  is  liable  for  the  consequences,  public  or  private.' 

Sec.  142.  The  blasting  of  rocks  by  the  use  of  gunpowder  or 
other  explosives  in  the  vicinity  of  another's  dwelling-house  is  a 
nuisance,'  or  in  the  vicinity  of  a  highway  ;s  and  the  person  doing 
the  act,  or  causing  it  to  be  done,  is  liable  for  all  injuries  that 
result  therefrom.  So,  the  keeping  of  gunpowder,*  nitro  glycer. 
ine,7  damp  jute,8  or  other  explosive  substance  in  large  quantities 
in  the  vicinity  of  one's  dwelling-house  or  place  of  business,  is  a 
nuisance  per  se,  and  may  be  abated  as  such  by  action  at  law,  or 
by  injunction  from  a  court  of  equity  ;  and  if  actual  injury  re- 
sults therefrom,  the  person  keeping  them  is  liable  therefor,  even 
though  the  act  occasioning  the  explosion  is  due  to  other  persons 
and  is  not  chargeable  to  his  personal  negligence."     So,  too,  upon 

1  Cleves  0.  Willoughby,  7  Hill  (N.  T.),  "  Reg.  u.  Mutter,  Leigh's  Cases,  491. 
83.  'Myers  t>.  Malcolm,  6  Hill  (N.  T.), 

2  Ladd  e.  Flight,  9  C.  B.  (N.  S.)  377  ;  293  ;  Wier  e.  Kirk,  Phila.  Law  Times, 
Rex  v.  Pedly,  1  Ad.   &  El.  822  ;  Bel-  No.  1,  vol.  1,  p.  63. 

lows  v.  Sackett,  15  Barb.  (N.  Y.)  96.  '  Cufi  v.  Newark  &  N.  T.  R.  R.  Co., 

3  Payne  v.  Rogers,  2  H.  &  Bl.  349  ;    35  N.  J.  17;  10  Am.  R.  205. 

Leslie  t>.  Pound,  4  Taunt.  648;  Robbins        8  Hepburn  <o.  Lordon,  2  H.  &  M.  Ch. 

v.  Jones,  33  L.  J.  C.  P.  1  ;  Bishop  v.  345  ;  Reg.  n.  Lister,  3  Jur.  570  ;  Crow- 

Trustees,  1  Ell.  &  Ell.  697 ;  Chantler  der  u.  Tinkler,  19  Ves.  617. 
o.  Robinson,  4  Exchq.  163.  •  Myers  n.  Malcolm,  6  Hill  (N.  Y.), 

*Hay  v.  Cohoes  Co.,  1  N.  Y.  157;  292;  Hay  v.  Cohoes  Co.,  IN.  Y.  159. 
Tremain  v.  Cohoes  Co.,  id.  163. 
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principle,  a  loaded  gun  is  regarded  as  a  nuisance,  and  any  per- 
son who,  by  its  use  in  a  public  place,  injures  another,  is  liable 
therefor.  So,  too,  if  he  intrusts  it  to  an  incompetent  person  he 
is  liable  for  all  the  consequences  that  result  therefrom  ;  or  if  he 
leaves  it  exposed  in  a  careless  situation  where  others  are  liable  to 
come  in  contact  with  it,  he  is  liable  if  actual  injury  results  there- 
from.1 The  rule  in  reference  to  such  injuries  is,  that  if  the 
wrong  and  legal  damages  are  known  by  common  experience  to 
be  the  natural  and  ordinary  sequence  of  an  act,  and  that  damage, 
naturally,  according  to  the  ordinary  course  of  events,  follows  the 
wrong,  the  wrong  and  damage  are  sufficiently  concatenated,  as 
cause  and  effect  to  support  an  action."  In  Vanderburgh  v. 
Truax,  4  Denio  (N.  T.  S.  C),  464,  the  defendant  had  a  quarrel 
with  a  boy,  and  picking  up  a  pick-axe  pursued  him  through 
the  street,  and  the  boy,  to  escape  from  his  pursuer,  ran  into 
a  wine  store,  and  upset  a  cask  of  wine.  In  an  action 
against  the  pursuer,  it  was  held  that  he,  and  not  the  boy,  was 
liable  for  the  damage.  In  Scott  v.  Skepard,  3  Wilson,  403,  the 
defendant  threw  a  lighted  squib  into  the  market  house,  in  the 
market  place,  during  a  fair,  and  the  squib  falling  upon  a  ginger- 
bread stall,  the  stall-keeper,  for  his  own  protection,  threw  it 
across  the  market  place,  where  it  fell  upon  another  stall,  ■where  it 
was  thrown  off  and  exploded  near  the  plaintiff's  eye,  and  blinded 
him.  DeG-eat,  C.  J.,  in  delivering  the  opinion  of  the  court, 
said :  "All  the  injury  was  done  by  the  first  act  of  the  defendant ; 
that,  and  all  the  intervening  acts,  are  to  be  treated  as  only  one 
act" 

Sec.  143.  There  are  a  class  of  nuisances  that  arise  from  an 
interference,  by  force  or  fraud,  with  the  free  exercise  of  another's 
trade  or  occupation,  by  preventing  persons  by  threats  from 
trading  with  the  plaintiff,*  or  by  posting  placards  in  the  vicinity 
of  the  plaintiff's  place  of  business,  calculated  to  bring  the  plain- 
tiff into  contempt  and  to  prevent  people  from  trading  with  him,4 

1  Dlidge  v.  Goodwin,  5  C.  &  P.  190 ;  Bell  v.  Midland  E.  B.,  30  L.  R.  273 ; 
Lynch  v.  Nurdin,  1  Q.  B.  29 ;  Scott  v.  Springhead  Spinning  Co.  v.  Riley,  L. 
Shepard,  3  Wils.  403.  R.,  6  Eq.  Cas.  551 ;  Keeble  v.  Hecker- 

2  Gerhard    v.    Bates,  2    Ell.  &   Bl.  in  Gill,  11  East,  576  n. 

490.  4  Gilbert  v.  Mickle,  4  Sand.  Ch.  (N. 

«  Tarleton  v.  McGamley,  Peake,  270 ;    T.)  357. 
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or  intimidating  one's  workmen  and  preventing  them  from 
remaining  in  his  employ,1  or  threatening  to  bring  suits  against 
people  who  come  to  buy  the  plaintiffs  goods,  thus  injuring  his 
trade."  In  the  case  of  Springhead  Spinning  Co.  v.  Riley,  6  L. 
R.  (Eq.  Cas.)  551,  it  appeared  that  the  defendant  and  others,  who 
were  members  of  a  trades'  union,  issued  placards,  which  they 
caused  to  be  posted  in  the  vicinity  of  the  plaintiffs  mills,  the 
direct  and  natural  effect  of  which  was  not  only  to  cause  the  work- 
men there  engaged  to  leave  their  employ,  but  also  to  prevent 
others  from  engaging  with  them.  Sir  R.  MAims,  V.  C,  in 
granting  the  injunction,  among  other  things,  said :  "  This  court 
will  interfere  to  prevent  the  destruction  or  deterioration  of  prop- 
erty, from  whatever  acts  they  arise."  So  it  is  a  nuisance  unlaw- 
fully to  obstruct  the  free  access  of  people  to  a  man's  place  of 
business.*  So,  too,  where  a  person  has  an  exclusive  privilege 
conferred  upon  him  to  exercise  a  particular  business  in  a  certain 
district,  it  is  a  nuisance  for  any  other  person  to  set  up  a  similar 
business  within  the  limits  of  his  privilege.4  But  the  privilege 
must  be  one  recognized  by  the  law.  Where  one  has  a  grant 
from  the  legislature  for  a  bridge  over  a  stream,  with  a  provision 
that  no  other  bridge  shall  be  erected  within  two  miles  of  it,  the 
construction  of  another  bridge  within  those  limits  is  a  nuisance, 
and  the  parties  erecting  it  are  liable  for  all  the  damages  that 
result  therefrom,  whether  from  loss  of  tolls  or  actual  injury  to 
the  bridge  itself.* 

Sec.  144.  It  may  be  given  as  a  general  proposition,  that  any 
thing  constructed  on  a  person's  premises  which  of  itself,  or  by 
its  intended  use,  interferes  with  the  rights  of  a  neighbor,  or  with 
the  proper  enjoyment  of  his  property,  is  a  nuisance.  In  Grady 
v.  Walsner,  46  Ala.  351,  the  defendant's  premises  and  the  plain- 
tiff's adjoined  each  other,  being  separated  by  an  ordinary  parti- 
tion. The  defendant  erected  in  his  house  a  cooking  range  so  near 
the  partition  wall  that  the  ordinary  use  of  the  range  injured  the 

1  Springhead  Spinning  Co.  v.  Riley,        4  Bridgland  *>.  Shapter,  5  M.  4  W. 

L.  R.,  6  Eq.  Cas.  551.  375 ;  Mayor  o.  Ensor,  L.  R. ,  4  Exch.335 ; 

8  Garrett  v.  Taylor,  Cro.  Jac.  567.  Tard  v.  Ford,  2  Wm.  Saunders,  1 74. 

8  Bell  o.  Midland  R.  R.  Co.,  40  L.  J.        »  Chenango  Bridge  Co.  i>.  Lewis,  63 

(C.  P.)  273.  Barb.  (N.  Y.  Sup.  Ct.)  111. 


PRIVATE  NUISANCES.  145 

goods  in  the  plaintiff's  store  by  reason  of  the  heat  arising  there- 
from, and  rendered  the  plaintiff's  premises  uncomfortable.  The 
court  held  that  the  use  of  the  range  by  the  defendant  in  that  way 
was  a  nuisance,  and  that  the  landlord  who  erected  the  range 
was  liable  for  the  injuries  resulting  therefrom,  even  though  the 
premises  were  in  the  possession  of  a  tenant  when  the  injury  was 
done. 

Sec.  14:5.  Among  the  instances  referred  to  in  all  the  old  works 
in  which  the  subject  of  nuisances  is  touched  upon,  is  that  of  the 
negligent  construction  of  a  hay  rick  near  the  boundary  of  one's 
land,  and  Vaughn,  v.  Menlove,  3  Bing.  (N.  0.)  468 ;  3  Hodges,  51, 
32  E.  C.  L.  468,  is  cited,  in  which  the  defendant  was  sued  for  in- 
juries of  the  erection  of  a  hay  rick  by  the  defendant  near  the  plain- 
tiffs premises,  in  such  a  negligent  and  improper  manner,  that  it 
ignited  from  spontaneous  combustion  and  set  fire  to  and  consumed 
the  plaintiff's  buildings.  It  appeared  that  the  hay  was  in  a  damp 
and  half  cured  condition  when  placed  in  the  rick,  and  the  defend- 
ant's attention  was  then  called  to  it.  The  court  instructed  the 
jury  that  it  was  a  question  for  them  to  determine  whether  the 
defendant,  in  view  of  all  the  circumstances,  was  guilty  of  gross 
negligence,  viewing  his  conduct  with  reference  to  that  care  and 
caution  that  a  prudent  man  would  exercise  under  the  same  cir- 
cumstances, and  that  it  was  no  defense  to  say  that  he  acted 
bond  fide  and  according  to  his  best  judgment.  It  will  be  obser- 
ved that  the  nuisance  in  this  case  consisted  not  in  an  omission  of 
the  defendant  to  do  the  act,  but  that  the  injury  resulted 
from  the  original  wrongful  act ;  and  is  of  that  class  referred  to  in 
a  previous  section  where  the  act  might  result  injuriously  to  another 
rather  than  to  the  class  which  must  so  result.  In  the  case  of 
Tuberoille  v.  Stamp,  1  Salk.  13,  the  defendant  collected  together 
the  weeds  and  other  debris  in  his  grounds  and  set  fire  to  them. 
By  his  failure  properly  to  watch  the  fire  it  ran  over  upon  the 
land  of  the  plaintiff  and  injured  his  property.  The  court  held 
that  the  defendant  was  liable  for  all  the  consequences  of  his  act, 
unless  the  damage  was  due  to  a  sudden  blast  which  could  not  be 
foreseen  that  sent  the  fire  upon  the  plaintiff's  premises.  The 
true  doctrine  in  reference  to  this  class  of  cases  I  apprehend  is 
19 
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this :  If  a  fire  is  set  in  the  vicinity  of  buildings  for  the  purpose 
of  consuming  waste  materials  collected  upon  an  urban  lot,  the 
original  act  is  wrongful  in  itself,  and  the  person  setting  it  is 
bound  at  his  peril  to  confine  it  to  his  own  premises.  The  prin- 
ciples applicable  to  the  burning  of  a  fallow  cannot  be  extended  to 
this  class  of  acts,  and  if  a  fire  is  set,  whether  it  is  carried  upon 
the  neighbor's  premises  by  a  high  wind  or  extends  there  in  con- 
sequence of  its  negligent  management,  is  of  no  account  in  deter- 
mining the  question  of  liability ;  the  original  act  is  wrongful  in 
itself,  and  in  violation  of  the  rights  of  others  if  buildings  are  so 
near  the  fire  as  to  be  endangered  by  it. 

Seo.  146.  The  principle  applied  to  the  hay  rick  is  also  applica- 
ble to  the  improper  use  of  buildings.  If  a  person  is  chargeable 
with  negligence  in  putting  hay  into  a  barn  in  an  improper  condi- 
tion, whereby  it  ignites  to  the  damage  of  others,  he  is  clearly 
guilty  of  a  nuisance  and  liable  for  all  the  consequences  that 
ensue.  So  if  a  person  deposits  and  keeps,  in  a  negligent  manner, 
damp  jute,1  oiled  rags,  or  any  species  of  property,  the  natural 
tendency  of  which  is  to  ignite  by  spontaneous  combustion,  if 
improperly  managed,  the  occupant  of  the  premises  is  clearly  liable 
for  all  the  consequences  that  ensue  from  a  failure  on  his  part  to 
exercise  that  degree  of  care  and  caution  that  a  prudent  man 
would  exercise  under  the  circumstances.*  And  if  the  article  is 
one  of  a  highly  inflammable  or  explosive  character,  it  is  wrongful 
and  a  nuisance  to  keep  it  at  all  in  the  vicinity  of  other  buildings, 
and  no  degree  of  care  or  skill  in  the  management  of  it  would 
shield  him  from  liability." 

Seo.  147.  So  it  is  held  to  be  a  nuisance  for  a  person  to  exercise 
an  unruly  horse  in  a  public  place,  and  any  person  doing  so  is 
liable  for  all  injuries  inflicted  by  the  horse,*  but  in  order  to  create 
liability  it  would  seem  that  the  owner  must  be  aware  of  its  vicious 
propensities.*  In  Cox  v.  Bwbridge,  the  defendant  turned  his 
horse  into  his  field  from  which  it  strayed  into  the  Highway,  and 

1  Hepburn  «.  Lordon,  2  H.  &  M.  Ch.  *  Cuffs.  Newark  &  N.  T.  E.  E.  Co., 

345.  85  N.  3.  17 ;  10  Am.  Rep.  805. 

'  Myers  v.  Malcolm,  6  Hill  (N.  T.),  *  Michael  v.  Alestree,  2  Lev.  172. 

293-  •  Cox  «.  Burbridge,  9  Jor.  (N.  B.)  970. 
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there  kicked  a  child  who  was  lawfully  in  the  highway.  The 
court  held  that  the  defendant  could  not  be  made  responsible  for 
the  injury  unless  he  was  aware  that  the  horse  was  likely  to  com- 
mit such  acts.  But  the  doctrine  of  this  case  does  not  commend 
itself  to  courts  or  the  profession,  as  being  consistent  with  reason 
or  sound  policy.  The  horse  was  unlawfully  in  the  highway, 
the  child  was  lawfully  there,  and  there  seems  to  be  no  good 
reason  why  the  owner  or  keeper  of  the  horse  should  not  be  re- 
sponsible fbr  the  injuries  inflicted  upon  the  child  while  so  un- 
lawfully at  large.  J  udge  Redfield,  in  an  article  entitled  "  Recent 
developments  in  English  Jurisprudence,"  4  Am.  Law  Eeg.  (S.  S.), 
pp.  140-1,  severely  criticises  this  case,  and  gives  it,  as  his  opinion, 
that  knowledge  of  the  propensities  of  the  horse,  under  such  cir- 
cumstances, is  not  essential  to  fixing  liability  for  injuries  inflicted. 

Seo.  148.  While  a  man  may  keep  horses  affected  by  glanders 
or  other  contagious  diseases  upon  his  own  premises,  yet  he  has 
not  a  right  to  allow  them  to  go  at  large  in  the  street,  or  to  drink 
at  public  watering  places ;  and  if  he  does  do  so  he  is  answerable 
as  for  a  nuisance  to  any  person  sustaining  damage  therefrom.1 
And  for  a  person  to  sell  a  horse  affected  with  glanders,  knowing 
it  be  so  affected,  is  so  far  a  fraud  and  opposed  to  sound  policy 
that  he  may  be  made  liable,  even  though  there  be  no  war- 
ranty.' A  person  may  keep  horses  afflicted  with  glanders  upon 
his  own  premises,  or  sheep  afflicted  with  the  foot-rot,  but  he  must 
keep  them  there  at  his  peril ;  for,  while  he  will  not  be  liable  for 
a  spread  of  the  disease  therefrom  among  his  neighbors'  horses 
or  sheep  so  long  as  he  keeps  them  on  his  own  land,  yet  if  they 
escape  upon  the  land  of  another,  he  will  be  liable  for  all  the 
damage  from  a  spread  of  the  disease  resulting  from  their  escape.' 
But  this  is  only  the  case  when  the  duty  is  imposed  upon  him  to 
fence  the  lands.  When  the  duty  to  fence  is  upon  another,  or 
when  the  lands  are  left  common,  he  is  only  bound  to  give  those 
interested  notice  of  the  diseased  state  of  his  cattle  and  flocks,  and 
that  he  intends  to  turn  them  into  his  pastures.4 

■  Mills  v.  N.  T.  &  H.  B.  E.  Co.,  2  »  Fisher  e.  Clark,  41  Barb.  (N.  T. 

Bob.  (N.  Y.  Sup.  Ct.)  326.  Sup.  Ct.)  829 ;  Anderson  *>.  Buckton,  1 

4  Blakemore  v.  Bristol  &  Ex.  B.  E.  Str.  192. 

Co.,  8  Ell.  &  Ell.  1051 ;  Anderson  v.  *  Walker  v.  Herron,  22  Tex.  65. 
Buckton,  1  Str.  192. 
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Seo.  149.  It  is  a  nuisance  for  a  person  to  make  an  erection  in 
the  vicinity  of  another's  huilding,  and  negligently  and  carelessly 
carry  on  a  business  there  that  directly  exposes  his  property  to  loss 
or  damage  from  fire.  Thus  in  Va/rney  v.  Thomson,  13  F.  C. 
(Scotch)  491,  the  .defendant  erected  a  building  with  a  thatched 
roof,  and  used  it  as  a  smith's  forge,  in  the  immediate  vicinity  of 
the  plaintiff's  residence  and  other  thatched  houses.  The  sparks 
falling  upon  the  roofs  from  the  chimney,  constantly  exposed  the 
plaintiff's  property  to  damage  from  fire.  The  court  restrained 
the  defendant  from  using  his  building  for  that  purpose. 

In  Derwoody  v.  DesArc,  18  Ark.  252,  the  defendant  was  the 
owner  of  an  old  house,  which  had  for  a  long  time  been  unoccu- 
pied and  was  left  open,  and  had  become  a  resort  for  tramps  and 
persons  smoking  pipes  at  all  hours  of  the  day  and  night.  Being 
in  the  vicinity  of  other  buildings,  they  were  thereby  exposed  to 
imminent  danger  from  fire.  The  city  government  directed  its 
destruction  as  a  nuisance.  In  an  action  against  the  parties  pulling 
it  down,  the  court  held  that,  by  reason  of  the  uses  to  which  the 
building  was  devoted,  and  the  danger  from  fire  therefrom  by 
other  buildings  in  the  vicinity,  it  was  a  nuisance,  and  any  person 
interested  was  justified  in  destroying  it,  if  necessary,  to  prevent 
the  nuisance.1 

Sec.  150.  But  in  order  to  render  a  building  a  nuisance,  by 
reason  of  the  exposure  of  other  buildings  to  danger  from  fire, 
the  hazardous  character  of  the  business  must  be  unmistakable, 
the  danger  imminent,  and  the  use  of  such  an  extraordmary  and 
hazardous  character  as  to  leave  no  doubt  of  the  nuisance.  The 
mere  fact  that  the  business  carried  on  there  is  of  a  hazardous 
character,  and  largely  increases  the  rates  of  insurance  upon  sur- 
rounding property,  is  not  sufficient;  it  must  appear  not  only 
that  the  business  or  use  to  which  the  building  is  applied  is 
hazardous,  but  also,  that  it  is  conducted  in  such  a  careless  manner, 
or  in  such  a  locality,  as  to  make  injurious  results  probable.*  In 
Duncan  v.  Hayes,  the  plaintiff,  among  other  grounds,  urged 
that  the  defendant  should  be  enjoined  from  erecting  a  steam 
planing  and  saw-mill,  because  it  exposed  her  buildings  to  fire, 

1  Duncan  v.  Hayes,  22  N.  J.  25.  »  Vamey  v.  Thomson,  13  F.C.  (Scotch) 
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and  largely  increased  the  rates  of  insurance  upon  property  in  the 
vicinity.  Zabeiskie,  C,  said:  "I  know  of  no  precedent  for  an 
injunction  against  any  business  on  account  of  an  increased  risk 
from  fire  to  the  adjoining  buildings."  The  court  evidently  did 
not  mean  to  be  understood  as  saying  that  a  case  could  not  arise 
where  a  court  of  equity  would  not  interfere  by  injunction,  where 
the  nature  of  the  business,  the  character  of  the  surrounding 
buildings,  and  the  manner  in  which  the  business  is  conducted,  is 
such  as  to  make  the  hazard  so  extreme  as  to  make  it  probable 
that  ill  results  would  ensue.  But  cases  of  this  character  must 
necessarily  be  rare,  and  the  exception,  rather  than  the  rule. 

Sec.  151.  In  League  v.  Journey,  25  Texas,  172,  the  plaintiff 
brought  an  action  for  the  abatement  of  a  machine  shop  near  his 
residence,  as  a  nuisance,  among  other  things,  for  the  reason  that 
because  of  the  fires  kept  in  the  shop,  and  the  large  amount  of 
combustible  materials  kept  there,  his  buildings  were  subjected  to 
increased  danger  from  fire.     There  was  no  evidence  that  the  fires 
were  not  properly  secured  and  properly  managed.   A  verdict  hav- 
ing been  rendered  for  the  defendant  upon  hearing  in  the  supreme 
court  the  judgment  was  sustained.     Bell,  J.,  saying,  "  The  plain- 
tiffs alleged  that  the  danger  to  their  residences  from  fire  was  in- 
creased because  of  the  fires  that  are  kept  in  the  defendant's  shop. 
*     *     Some  witnesses  thought  that  the  danger  from  fire  to  the 
surrounding  houses  was  increased  because  of  the  business  of  the 
shop ;  others  thought  that  it  was  not.     *    *    The  assignment  of 
error  leaves  no  question  as  to  the  correctness  of  the  charge,  and 
we  are  of  opinion  that  the  question  was  fairly,  fully,  and  clearly 
submitted  to  the  jury."    The  judge  below  left  it  as  a  question 
for  the  jury  to  find  whether  the  fires  in  the  shop  really  increased 
the  danger  of  the  surrounding  buildings  to  fire,  more  than  would 
result  from  the  ordinary  uses  of  property  for  such  purposes.    The 
court  do  not  pass  directly  upon  the  question  as  to  what  degree  of 
hazard  from  fire  must  be  proved  in  order  to  make  a  use  of  prop- 
erty a  nuisance,  but  there  can  be  no  question  that  it  must  be  such 
an  extraordinary  and  careless  use  as  makes  dangerous  results 
probable  rather  than  possible.1   In  the  case  of  Varney  v.  Thorn- 

1  Hepburn  v.  Lordon,  13  L.  T.  (N.  S.)  Ryan  v.  Copes,  11  Rich.  (S.  C.)  21 7  ; 

69:  Reerc.  Lister.  1  Dears  &  B.  209  •  Cart-wright  d.  Gray,  12  Grant's  Ch. 

6  Ca.  (Ont.)  400. 
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son,  previously  referred  to,  the  question  of  nuisance  was  not 
made  to  depend  mainly  upon  the  fact  that  the  building  in  which 
the  defendant  carried  on  his  trade  was  itself,  by  reason  of  its 
thatched  roof,  and  the  danger  from  its  being  consumed  in  that 
way  by  the  falling  of  the  sparks  thereon  from  the  forge  rendered 
imminent ;  neither  was  it  made  to  depend  entirely  upon  the  fact 
that  the  building  was  contiguous  to  others,  for,  if  the  shop  had 
been  at  such  a  distance  from  other  buildings,  that  there  was  no 
danger  to  them  to  be  apprehended  from  the  sparks  arising  from 
the  forge,  the  defendant  had  a  right  to  carry  on  his  trade  as  he 
chose,  no  matter  how  much  his  own  property  was  endangered, 
but  the  surrounding  buildings  being  within  such  an  easy  distance 
from  the  forge  as  to  bring  them  within  the  sphere  of  danger  from 
ignition  by  the  descent  of  sparks  thereon  from  the  forge,  by  rea- 
son of  the  thatched  roofs,  was  clearly  an  iinlawful  use  of  prop- 
erty by  the  defendant,  for,  while  he  might  do  with  his  own 
property  as  he  saw  fit,  yet,  he  could  not  lawfully  so  use  it  as  to 
injure  the  rights  of  others  or  endanger  their  property.  If  the 
roofs  of  the  surrounding  buildings  had  been  slate  rather  than 
straw,  the  use  of  the  forge  might  not  have  been  unlawful  nor  a 
nuisance.  Therefore,  in  cases  of  this  kind,  in  the  light  of  what 
authorities  we  have  upon  the  subject,  it  is  important  not  only  to 
establish  the  fact  that  the  danger  from  fire  is  increased  by 
the  use  of  the  building  in  which  the  fires  are  kept,  but 
also  that,  from  the  situation  and  character  of  the  surrounding 
buildings,  they  are  directly  exposed  to  conflagration,  and  that  the 
exposure  is  of  such  a  degree  and  character  as  to  make  that  result 
a  natural  and  probable  consequence  of  the  U6e,  or  that  the  use  is 
such  that  by  reason  of  the  sparks  sent  forth  from  the  fires  upon 
the  roofs  of  surrounding  buildings,  they  are  subjected  to  immi- 
nent risk  and  danger  of  destruction  or  damage. 

The  careless  use  of  a  stove  in  which  fires  are  kept  in  a  build- 
ing immediately  adjoining  other  frame  houses  so  that  the  burn- 
ing of  one  would  endanger  another,  would  make  such  use  of  the 
stove  a  nuisance,  because  it  endangers  the  property  of  others,  and 
is  in  violation  of  their  rights,  for  no  man  has  a  right  to  use  his 
property  in  a  careless  and  negligent  manner  when  such  use  en- 
dangers the  property  or  persons  of  others.     But  if  the  adjoining 
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buildings  are  of  such  materials  and  so  constructed  that  the  burn- 
ing of  the  building  in  which  the  stove  is  so  carelessly  used,  would 
not  probably  produce  damage  to  them,  the  use  of  it  in  that  way 
would  not  be  a  nuisance,  for  the  rights  of  others  are  not  thereby 
affected.  Take  another  illustration,  as  a  use  of  stove  in  a  tenement 
house  occupied  by  numerous  persons,  can  there  be  any  question 
but  that,  if  fires  were  built  therein  under  such  circumstances,  and 
in  such  a  way  as  to  endanger  the  building  from  fire  and  exposing 
the  property  of  other  tenants,  that  the  use  would  be  held  unlaw- 
ful, and  actionable  and  abatable  as  a  nuisance  ?  Is  there  any 
question  but  that  a  person  thus  carelessly  making  use  of  this 
dangerous  element  to  the  imminent  danger  of  loss  to  others, 
would  be  held  chargeable  with  liability  for  all  the  damages  that 
ensued  therefrom  ?  * 

The  use  of  a  steam  engine  in  the  heart  of  a  city  is  not  unlaw- 
ful so  long  as  properly  used  and  managed,  and  if,  from  no  fault 
of  the  person  owning  or  using  it,  it  explodes  and  does  serious 
damage,  no  liability  for  the  consequences  exists  against  the  owner. 
But  if  the  engine  is  out  of  repair,  and  in  a  condition  that  it  ought 
not  to  be  used,  or  cannot  be  used  without  danger  to  others,  or  if 
it  is  managed  in  a  careless  and  negligent  manner,  it  is  clearly  a 
nuisance,  and  even  though  the  owner  was  not  aware  of  its  defect- 
ive condition,  or  of  its  careless  and  negligent  management,  he 
is  liable  for  all  the  damages  that  result  to  others  therefrom,  if  the 
defect  would  have  been  ascertained  upon  reasonable  examination.' 
The  same  doctrine  is  applicable  to  fires. 

Seo.  152.  In  this  country  the  doctrine  of  ancient  lights,  or 
rather  the  acquisition  of  a  right  by  prescription  to  have  the  light 
enter  laterally  into  the  windows  of  one  over  the  lands  of  another, 

»  Buchanan  t.  Lossee,  51  N.  Y.  476 ;  345 ;  Illinois  Cent.  R.  R.  Co.  v.  Mills, 

Teal  v.  Barton,  40  Barb.  (N.  T.  Sup.  42111.  402;  Freemouth®.  Railroad  Co., 

Ct)  137 ;  Ryan  v.  N.  Y.  C.  R.  R.  Co.,  10  C.  B.  (N.  S.)    89  ;  Bass  v.  Railroad 

35  N.  Y.  210  ;  Macon  W.  R.  R.  Co.  v.  Co.,  28  111.  9  .  Lackawanna  R.  R.  Co., 

McConnell,  27  Ga.  481 ;  Roods.  R.  R.  v.  Doak,  52  Penn.  St.   379 ;  Fero  ».  R. 

Co ,  18 Barb.  (N.  Y.  Sup. Ct.)  80 ;  Shel-  R.  Co.,  22  N.  Y.  209 ;  Great  Western 

don  ■».  R.  R.  Co.,  14  N.  Y.  218 ;  Bur-  R.  R.    Co.  <o.  Ha  worth,  39  111.  346 , 

roughs  v.  R.  R.  Co.,  15   Conn.  124;  Jones  a.  Festiniog,  L.  R.   (Q.  B.)  733; 

Reading  R.  R.  Co.  t>.  Yieser,  18  Penn.  Mosier  t.  Railroad  Co.,  8  Barb.  (N.  Y, 

St   368 ;  Vaughn  v.  Taffe  Valley  R.  R.  Sup.  Ct.)  42 ;  State  v.  Tupper,  3  Dud. 

Co.,  5  H.  &  N.  679 ;  Frankford  Turn-  ley,  135. 

pike  Co.fl.  Railroad  Co.,  34  Penn.  St.  '  Buchanan  t. Lossee, 51  N.Y.476. 
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has  never  been  adopted.  There  are  a  few  early  cases  in  which 
this  right  was  recognized,  but  latterly  the  courts  have  repudiated 
it  as  unsound  in  principle,  and  unsuited  to  the  habits  and  rapid 
growth  of  the  country.1  In  Parker  v.  Foote,  19  "Wend.  (N.  Y.) 
309,  Beonson,  J.,  in  commenting  upon  this  doctrine,  says: 
"  In  the  case  of  windows  overlooking  the  land  of  another,  the 
injury,  if  any,  is  merely  ideal  or  imaginary.  The  light  and  air 
which  they  admit  are  not  the  subjects  of  property  beyond  the 
moment  of  actual  occupancy,  and  for  overlooking  one's  privacy 
no  action  can  be  maintained.  The  party  has  no  remedy  but  to 
build  on  the  adjoining  land  against  the  offensive  window.  In 
the  case  of  lights  there  is  no  adverse  user,  nor,  indeed,  any  use 
whatever  of  another's  property,  and  no  foundation  is  laid  for 
indulging  any  presumption  against  the  rightful  owner.  There 
is  no  principle,  I  think,  upon  which  the  modern  English  doctrine 
on  the  subject  of  lights  can  be  maintained.  It  is  an  anomaly  in 
the  law.  It  may  do  well  enough  for  England,  but  it  cannot  be 
applied  in  the  rapidly  growing  cities  and  villages  of  this  country 
without  working  the  most  mischievous  consequences.  It  has 
never,  I  think,  been  deemed  a  part  of  our  law,  nor  do  I  find  that 
it  has  been  adopted  by  any  of  the  States." 

Sec.  153.  In  New  Jersey,'  Illinois"  and  Louisiana,*  the  Eng- 
lish doctrine  has  been  partially  recognized,  but  it  is  doubtful 
whether  it  would"  now  be  sustained  in  the  courts  of  either  of 
those  States.  Therefore,  in  this  country,  no  prescriptive  right  to 
have  the  light  and  air  enter  the  windows  of  a  building  laterally 
over  the  land  of  another  can  be  acquired,  and  in  the  absence  of 
an  express  or  implied  grant  to  that  end,  an  adjoining  owner  may 
build  upon  his  own  land  so  as  to  completely  shut  out  the  light  of 
his  neighbor's  windows  opening  upon  his  land,  and  no  action  can 
be  maintained  therefor." ' 

1  Myers  v.  Gemmel,  10  Barb.  (N.  T.  Ohio  St.  135 ;  Oregon  Iron  Co.  «.  Tral- 

S.  C.)  537 ;  Klien  u.  Gehrung,  25  Tex.  linger,  3  Oregon,  1. 

232 ;  Ward  v.  Neal,  37  Ala.  501 ;  Story  »  Eobeson  v.  Pittinger,  1  Green's  Ch. 

<o.  Odin,  12  Mass.  157 ;  Cherry  c.  Stein,  (N.  J.)  57. 

11  Md.  1;    Napier  «.   Bulwinkle,   5  *  Gerber  u.  Grabel,  16  HI.  217. 

Bich.  (S.  C.)  311 ;  Hay  «.  Sterrett,  2  4  Durel  o.  Boisblanc,  1  La.  An.  407. 

Watts  (Penn.),  331 ;  Pierre  v.  Fernald,  6  Cherry  v.  Stein,  11  Md.  1 ;  Haver. 

26  Me.  436 ;  Ingraham  «.  Hutchinson,  sticks  «.  Sipe,  33  Penn.  St.'222 ;  Pierre 

2  Conn.  584;  Morrison  e.Marquardt,  v.  Fernald,  26  Me.  436. 
24  Iowa,  63;  Mullen  «.  Strieker,  19 
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Sec.  151.  There  axe  instances  in  which  a  right  to  hare  the 
light  and  air  enter  the  windows  of  a  building  over  an  adjoining 
lot,  may  exist :  First,  by  express  grant,1  and  secondly,  by  implied 
grant,"  and  when  such  right  is  created  in  either  of  the  modes 
named  an  interference  therewith  is  an  actionable  nuisance. 
Where  a  land  owner  erects  a  house  with  windows  opening  upon 
the  portion  of  his  lot  adjoining,  and  sells  the  house  and  the  lot 
upon  which  it  stands,  and  by  the  terms  of  the  conveyance  cove- 
nants not  to  make  any  erection  upon  the  adjoining  lot  that  will 
hide  either  the  light  or  prospect,  this  will  create  a  right  in  the 
owner  of  the  house  and  his  grantees  against  the  grantor  and  his 
grantees  to  such  light  and  prospect,  and  any  infringement  thereof 
would  be  a  nuisance.3  So,  too,  when  the  grant  by  fair  construc- 
tion can  be  extended  to  cover  such  rights.  In  Hills  v.  Miller, 
the  plaintiff  purchased  of  the  defendant  a  part  of  a  village  lot 
of  four  acres  in  the  village  of  Auburn,  and  erected  a  valuable 
dwelling-house  thereon.  The  defendant  Miller  retained  the 
balance  of  the  lot,  Miller  purchased  the  premises  of  one  Bost- 
wick,  and  at  the  time  of  the  conveyance  to  Miller,  Bostwick 
agreed  with  him  that  no  building  should  ever  be  erected 
upon  a  small  triangular  piece  of  land  owned  by  him  on  the 
east  side  of  Hotel  street,  at  the  junction  of  that  and  South 
street,  and  directly  opposite  the  lot  conveyed,  and  executed  a 
bond  to  Miller  with  a  penalty,  for  the  faithful  performance  of 
the  agreement.  Miller  caused  both  the  deed  and  bond  to  be 
recorded,  and  afterward  sold  a  part  of  the  premises  to  the  plain- 
tiff, informing  him,  before  the  purchase,  of  the  existence  of  the 
bond  and  its  provisions.  Eight  years  after  the  purchase  by  the 
plaintiff,  the  defendant,  and  the  executors  of  Bostwick's  estate, 
gave  a  quit-claim  deed  of  this  triangular  piece  of  land  to  the 
Baptist  Church  and  Society,  who  proceeded  to  extend  their 
church   over   the  same.     "Walwobth,  C,  in  disposing  of  the 

1  Hills  *>.  Miller,  3  Paige's  Ch.  (N.Y.)  'Thurston  *.   Mink,  32   Md.    487; 

254;  Western  v.  McDermott,  1  L.  B.  Jones  v.  Jenkins,  34  id.  1;  Lampman 

(Eq.  Ca.)  499 ;  Jones  v.  Jenkins,  34  v.  Wilks,  21  N.  Y.  505 ;  Oregon  Iron 

Md.  1 ;  Thurston  «.  Mink,  32  id.  487 ;  Co.  v.  Trullinger,  3  Oregon,  1 ;  Story 

Brooks  v.   Reynolds,  106    Mass.  31 ;  u.  Odin,  12  Mass.   157 ;   Morrison  v. 

Morrison  v.  Marquardt,  24  Iowa,  35 ;  Marquardt,  24Iowa,  35. 

Boyce  ■».  Guggenheim,  106  Mass.  201 ;  >  Hills  v.  Miller,  8  Paige's  Ch.  (N. 

United  States  «.  Appleton,  1  Sumn.  (U.  Y.)  254. 
S.)  492 ;  Kent's  Com.,  vol.  3,  p.  448. 
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question,  held  that  the  execution  of  the  bond  at  the  same  time 
the  deed  was  executed  was,  to  all  intents  and  purposes,  one  trans- 
action, and  had  the  same  effect  as  though  expressed  in  the  same 
conveyance,  and,  that  thereby  a  servitude  was  imposed  upon  the 
triangular  strip  of  land,  which  inured  to  the  benefit  of  any  pur- 
chaser under  Miller's  title,  and  that  this  servitude  could  not  be 
removed  by  Miller,  as  against  his  grantees. 

Sec.  155.  Easements  to  light,  by  implied  grant,  may  be 
acquired,  but  the  doctrine,  in  the  different  States,  seems  to  be 
very  conflicting.  In  some  States  the  right  is  wholly  denied,1 
while  in  others  it  is  made  to  depend  upon  the  question  of  neces- 
sity,' and  in  none  of  them  is  the  right  upheld  as  a  mere  conven- 
ience of  the  granted  premises.3  The  weight  of  authority  would 
seem  to  support  the  doctrine,  that,  where  A,  being  the  owner  of 
land,  erects  a  house  thereon  with  windows  opening  upon  his 
vacant  land  adjoining,  and  sells  the  house,  reserving  the  adjoin- 
ing lot,  that  this  does  not  create  an  easement  in  the  purchaser  of 
the  house  to  have  the  light  and  air  come  through  those  windows, 
wnless  the  easement  is  necessary  to  supply  the  building  with  light, 
and  to  its  comfortable  enjoyment.4  The  ground  upon  which  this 
easement  by  implied  grant  is  predicated,  is  analogous  to  that  by 
which  a  right  of  way  by  necessity  is  created.  If  there  is  no 
other  mode  of  supplying  light  to  the  building,  as  constructed  by 
the  vendor,  except  through  those  windows,  and  it  is  essential  to 
its  reasonable  enjoyment  that  the  light  and  air  should  come 
through  them  over  the  adjoining  lot,  the  law  will  raise  an  ease- 
ment to  that  extent  in  favor  of  the  grantee  of  the  house,  against 
the  grantor  and  his  assigns.' 

Sec.  156.  So,  too,  where  from  a  fair  construction  of  the  grant, 
such  an  easement  can  be  implied,  the  law  will  sustain  it  as  incident 
to  the  land,  but  the  mere  fact  that  the  grantor  of  premises  is  also 
the  owner  of  the  adjacent  land  upon  which  the  windows  of  the 

1  Mullen  <n.  Strieker,  19  Ohio  St.  135.  Biddle  «.  Afih,  3  Ashm.  (Penn.)  211 ; 

'Oregon  Iron  Co.  v.  Trullinger,  3  Booth  v.  Alcock,  8  L.  R.  (Eq.  Ca.)  663; 
Oregon,  1 ;  Morrison  v.  Marquardt,  24  Durel  v.  Boisblanc,  1  La.  An.  407;  Jack- 
Iowa,  35 ;  Lampman  n.  Milks,  21  N.T.  son  v.  Duke  of  Granville,  3  De  G.  J.  & 
505 ;  Story  v.  Odin,  12  Mass.  157.  S.  275. 

*  Washburn  on  Easements,  618.  *  U.  S.  v.  Appleton,  1  Sumner  (IT.  S.) 

4  Curriers'  Co.  v.  Corbet,  2  D.  &  S.  360;  492. 
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granted  premises  open,  is  not,  of  itself,  sufficient  to  create  or  uphold 
such  an  easement,  unless  it  is  necessary  to  the  comfortable  and 
reasonable  enjoyment  of  the  premises.1  As  to  what  language  or 
condition  of  things  will  raise  such  an  easement  by  implication, 
must  necessarily  depend  upon  the  circumstances  of  each  case.  In 
Collier  v.  Pierce*  the  premises  of  the  plaintiff  and  defendant 
were  sold  at  auction  the  same  day.  The  plaintiff's  lot  was  bid 
off  first,  and  his  deed  was  prior  in  point  of  time  to  that  of  the 
defendant.  The  piece  purchased  by  the  plaintiff  had  a  house 
upon  it,  with  windows  opening  upon  the  lot  purchased  by  the 
defendant,  and  received  light  and  air  over  that  lot.  There  was 
no  reservation  of,  or  reference  to,  light  and  air  in  either  convey- 
ance. The  defendant  darkened  the  plaintiff 's  windows.  In  an 
action  therefor  the  court  held  that  the  sale  by  auction  could  not 
be  treated  as  a  grant  by  a  proprietor  of  a  part  of  his  estate, 
retaining  to  himself  another  part,  but  was  rather  in  the  nature 
of  a  partition,  and,  as  it  did  not  appear  that  the  light  through 
the  windows  in  question  was  necessary  to  the  convenient  enjoy- 
ment of  the  plaintiff's  premises,  the  easement  could  not  be 
regarded  as  passing  by  construction." 

Sec.  157.  In  Myers  v.  Gemmel '  the  defendant  leased  to  the 
plaintiff  a  dwelling-house  opening  out  upon  a  vacant  lot,  also 
belonging  to  him,  over  which  the  light  and  air  had  been  accus- 
tomed to  come  to  the  house.  While  the  tenant  was  in  possession 
of  the  premises,  the  defendant  erected  a  building  upon  this  vacant 
lot,  occupying  the  whole  space  between  the  lot  and  the  dwelling, 
and  darkening  all  the  windows  on  that  side  of  the  house.  The 
court  held  that  this  was  not  an  actionable  injury,  and  was  not  in 
derogation  of  the  defendant's  grant,  because  the  law  does  not 
attach  a  right  of  enjoyment  of  light  as  an  incident  to  the  occupa- 
tion of  a  house  unless  it  exists  in  the  form  of  dedication  to 
groups  or  collections  of  houses  so  as  to  partake  of  the  nature  of 


>  Paine  «.  Barton,  4  Allen  (Mass.),  169 
Brooks  v.  Reynolds,  106  Mass.  31 
Carrig  v.  Dee,  14  Gray  (Mass.),  583 


*  Collier  ®.  Pierce,  7  Gray  (Mass.),  18L 
8  See  Eoy  ce  v.  Guggenheim,  106  Mass 
201. 


Curry  v.  Stein,  11  Md.  1;   Napier  v.       4  Myers  v.  Gemmel,  10  Barb.  (N.T.  8. 
Bulwinkle,  5  Rich.  (S.  C.)  311 ;  Lamp-    C.)  537. 
man  «.  Milks,  21  N.  T.  505 ;  Biddle  v. 
Ash,  2  Ashm.  (Perm.)  211. 
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a  public  easement.  But  the  court  intimate  that  if  houses  were 
erected  around  a  court,  with  an  open  space  for  light  and  airj  with 
a  common  entrance,  and  open  for  all  the  tenants,  that  this  would 
be  held  as  a  dedication  for  the  benefit  of  all  the  tenants. 

Sec.  158.  In  Mwynard  v.  Eshler1  the  court  held  that  where 
two  estates  are  conveyed  at  the  same  time,  to  different  purchasers, 
no  easement  is  acquired  in  favor  of  either  estate  for  the  passage 
of  light  and  air ;  but,  that  a  person  selling  a  house  which  opens 
out  upon  a  vacant  lot,  also  belonging  to  him,  would  be  estopped 
from  making  an  erection  upon  the  lot  that  would  obstruct  the 
passage  of  light  and  air  to  the  dwelling.' 

Sec.  159.  In  Morrison  v.  Marquardt '  the  court  held  that  an 
easement  of  this  character  cannot  be  imposed  upon  an  adjoining 
lot  of  the  grantor  by  implication.  That  in  order  to  set  up 
such  an  easement,  it  must  arise  from  express  grant,  yet,  the 
court  intimated  that  a  condition  of  things  might  exist,  from 
which  such  an  easement  might  be  implied. 

Sec.  160.  In  Mullen  v.  StrioMer,3  the  plaintiff  and  defendant 
were  the  owners  of  adjoining  houses  separated  by  a  narrow  strip 
of  land  five  feet  in  width,  both  deriving  title  from  the  same 
source,  and  upon  the  same  day,  the  plaintiff's  conveyance  being 
first  in  point  of  time.  The  windows  of  the  plaintiff's  house 
opened  out  upon  this  space,  and  the  house  received  all  its  light, 
therefrom,  although  it  appeared  that  windows  might  be  placed  in 
other  parts  of  the  house,  and  light  thus  obtained,  but  that  the 
expense  would  be  considerable.  The  plaintiff 's  title  only  extended 
to  the  outer  edge  of  the  wall  of  his  house  on  this  space,  and  the 
defendant  proceeded  to  fill  in  the  space  and  completely  shut  off 
the  light  from  the  plaintiff's  windows,  and  darkened  his  house. 
In  an  action  to  recover  for  the  injury,  the  court  held  that  no 
action  would  lie.  That  in  the  absence  of  an  express  grant,  no 
easement  existed  in  favor  of  the  plaintiff's  house  to  the  light 
and  air  over  this  space.     That  such  cm  easement  could  not  be 

1  Maynarde. Eshler,  17 Penn. St. 222.        'Mullen  «.    Strickler,  19  Ohio   St. 
s  Morrison  v.  Harquardt,  24  Iowa,  85.    185. 
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implied.  In  Maryland '  snch  an  easement  is  raised  by  implica- 
tion, and  the  rights  of  the  parties  are  treated  as  fixed  at  the  time 
of  severance,  and  all  apparent  and  continuous  easements  (of  which 
light  is  one)  are  treated  as  passing  by  implication,  unless  other- 
wise provided  by  the  grant.  Thus  it  will  be  seen  that  the 
doctrine  of  easements  to  light,  by  implied  grant,  is  by  no  means 
settled  in  this  country,  so  that  no  fixed  or  definite  rules  can  be 
adduced  that  are  applicable  to  any  given  case,  but,  in  determin- 
ing the  relative  rights  of  parties,  resort  must  be  had  to  the  lan- 
guage of  the  grant,  the  situation  of  the  property,  and  the  neces- 
sities of  the  parties. 

Sec.  161.  As  to  what  interferences  with  an  easement  of  this 
character  will  amount  to  an  actionable  nuisance,  the  rule  would 
seem  to  be  that  any  interference  therewith  that  materially 
diminishes  the  light  or  the  enjoyment  of  the  easement  is  an 
actionable  injury.'  The  party  is  not  restricted  to  light  suitable 
and  sufficient  for  the  business  in  which  he  may  be  engaged  at 
the  time  when  the  injury  is  inflicted,  but  is  entitled  to  all  the 
light  which  he  had  previously  enjoyed.*  The  location  of  the 
building  will  also  be  considered,  whether  it  is  in  a  populous 
town,  densely  settled  or  in  a  suburban  district.  The  mere 
diminution  of  light  is  not  necessarily  actionable,  but  when  the 
diminution  is  such  as  to  impair  the  ordinary  enjoyment  or  uses 
of  the  property,  the  act  creating  it  is  a  nuisance,  and  actionable. 
The  question  is  always  one  of  degree,  and  therefore  necessarily 
depends  upon  the  facts  of  each  particular  case.4  It  is  not  neces- 
sarily every  building  that  is  erected  near  to  another  that  creates 
a  nuisance,  but  the  real  question  is,  is  the  building  erected  so 
near  and  in  such  a  manner  as  materially  to  shut  out  the  light. 
In  Clarke  v.  Clarke  the  plaintiff  was  the  owner  of  a  house,  No. 
28,  in  Bristol,  which  was  in  the  possession  of  a  tenant.  At  the 
back  of  the  house  was  a  room  with  a  window  looking  to  the 
south-west  into  the  garden.  The  wall  between  the  gardens  of 
the  houses  was  on  the  left  hand  side  of  the  window,  about  four 

» Janes  v.  Jenkins,  34  Md.  1 ;  Thurs-  13  W.  E.  617 ;  11  Jur.  (U.  S.)  809;  Clarke 

ton  v.  Mink,  32  id.  487.  v.  Clarke.  1  L.  B.  (Eq.  Ca.)  16. 

*  Yates  o.  Jack,  1  L.  B.  (Eq.  Ca.)  295 ;  »  Yates  v.  Jack.  1  L.  B.  (Eq.  Ca.)  295. 

Jackson  D.Newcastle,  33  L.  J.  (Ch.)  698 ;  *  Clarke  v.  Clarke,  1  L.  B.  (Eq.  Ca.) 

10  Jur.  (U.S.)  688 ;  Tapling  « .  Jones,  16 ;  Johnson  «.  Wyatt,  2  DeG.  J.  &  8. 18. 
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feet  from  it  and  about  eleven  feet  high,  running  in  a  direction 
nearly  perpendicular  to  the  window.  In  1864  the  defendant 
began  to  erect  some  buildings  in  his  garden  for  photography, 
running  parallel  to  the  garden  wall,  about  three  feet  from  it,  and 
from  four  feet  six  inches  to  eleven  feet  above  the  wall.  These 
buildings,  though  not  opposite  the  window,  were  thus  nearly  due 
south  of  it,  and  obstructed  the  light  and  sun  during  the  winter 
months.  The  window  in  question  was  a  lofty  window  reaching 
from  the  ceiling  to  the  ground,  and  between  ten  and  twelve  feet 
high.  The  garden  extended  about  twenty-five  yards  in  a  straight 
line  from  the  window,  and  was  five  or  six  yards  wide.  The 
aspect  was  south-west,  and  the  sun  from  morning  until  about 
half-past  twelve  each  day  shone  over  the  wall,  before  the  erection 
of  the  defendant's  buildings,  and  entered  the  plaintiff's  window. 
The  building  prevented  the  direct  rays  of  the  sun  from  falling 
on  the  window  until  they  had  risen  high  enough  to  shine  over  it. 
The  building  was  about  sixteen  feet  high.  Before  the  erection 
of  the  building  the  sun's  rays  entered  the  window  for  about  two 
hours  each  day,  but,  after  its  erection,  they  only  entered  it  for 
about  forty  minutes,  and  the  room  was  thereby  rendered  con- 
siderably darker  than  it  had  previously  been. 

Lord  Cranworth,  L.  C,  in  delivering  the  opinion  of  the 
court,  said :  "  That  the  effect  of  the  defendant's  building  is  to 
render  the  plaintiff's  room  less  cheerful,  especially  during  the 
winter  months,  I  do  not  doubt.  *  *  *  But  I  can- 
not think  that  this  is  such  an  obstruction  of  light  as  to  amount 
to  a  nuisance.  It  is  not,  indeed  it  could  not,  be  contended  that 
the  plaintiff's  house  is  shut  out  from  the  open  sky,  or  that  its 
occupants  are  driven  to  rely  on  reflected  light.  The  window  in 
question  receives  greatly  more  light  than  usually  falls  to  the  lot 
of  inhabitants  of  towns.  As  to  the  direct  rays  of  the  sun,  if  that 
were  material,  no  complaint  is  made  of  the  effect  of  the  buildings 
for  nine  months  of  the  year.  What  the  plaintiff  was  bound  to 
show  was,  that  the  buildings  of  the  defendant  caused  such  an 
obstruction  of  Ught  as  to  vtiterfere  with  the  ordinary  occupations 
of  Ufe.  *  *  *  The  real  question  is  not  what  is 
scientifically  estimated  as  the  amount  of  light  intercepted,  but 
whether  the  Ught  is  so  obstructed  as  to  cause  material  incon- 
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venienoe  to  the  occupiers  of  the  house  in  the  ordinary  occupa- 
tions of  life." l 

Seo.  162.  In  Yates  v.  Jack  *  Lord  Ckanwobth  said :  "  The 
right  is  an  absolute,  indefeasible  right  to  the  enjoyment  of  the 
light  without  reference  to  the  purpose  for  which  it  has  been  used. 
Therefore,  even  if  the  evidence  satisfied  me,  which  it  does  not, 
that  for  the  purpose  of  their  present  business,  a  strong  light  is 
not  necessary,  and  that  the  plaintiff  will  still  have  sufficient  light 
remaining,  I  should  not  think  the  defendant  had  established  his 
defense  unless  he  had  shown  that,  for  whatever  purpose  the  plam- 
Uff  might  wish  to  employ  the  light,  there  would  be  no  material 
interference  with  it." 

Seo.  163.  Where  a  right  to  light  is  acquired  by  express  or  im-» 
plied  grant,  or  by  prescription  in  localities  where  such  right  can 
be  thus  acquired,  the  fact  that,  by  reason  of  changes  in  the  situa- 
tion of  surrounding  property,  enough  light  is  received  so  that  the 
light  coming  over  the  servient  estate  can  be  dispensed  with,  does 
not  in  any  measure  affect  the  right  of  the  owner  of  the  dominant 
estate,  to  have  the  light  come  to  him  over  the  servient  estate. 
He  is  entitled  to  the  light  from  that  point,  and  the  light  from 
other  directions  in  addition  thereto.  The  rule  is,  that  the  owner 
of  the  servient  estate  cannot  interfere  with  the  rights  of  the 
owner  of  the  dominant  estate,  in  any  manner  so  that  the  light 
will  be  essentially  diminished  from  that  quarter,  without  any 
reference  to  the  increase  of  light  by  changes  in  other  surround- 
ing property.' 

PRIVATE    WATS. 

Sec.  164.  All  interferences  with  a  right  of  way  that  in  any 
measure  obstructs  or  hinders  the  passage  over  it,  by  those  in 
whom  the  right  exists,  is  a  nuisance  and  actionable  as  such.4  A 
way  is  an  incorporeal  hereditament,  and  arises  either  from  grant, 
prescription  or  necessity.  It  is  a  right  of  passage  acquired  over 
another's  land.    They  are  either  m  gross  or  appendant  to  land. 

>  Johnson  «.  Wyatt,  2  D.  J.  &  S.  18;  s  Dyer's  Company  «.  King,  9  L.  R. 

Isenberg  «.  East  India  Co.,  12  W.  B.  Eq  Ca.  438 ;  Staight  v.  Burn,  5  id.  16. 

460.  4  Thorpe  v.  Brumfitt,  8  L.  R.  (Eq. 

*  Yates  V.  Jack,  1  L.  E.  (Eq.Ca.)  298.  Ca.)  650 ;  Salter  v.  Taylor,  55  Ga.  310. 
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A  way  in  gross,  is  a  way  that  is  attached  to  the  person,  or  appur- 
tenant to  land ; l  and  a  way  appendant  is  a  way  that  is  incident 
to  the  estate  of  the  person  claiming  it  and  has  a  terminus  thereon. 
A  way  in  gross,  being  personal,  cannot  be  transferred,*  but  a  way 
appendant  is  an  incident  of  the  estate  and  passes  as  an  appur- 
tenance by  grant.'  A  right  of  way  appendant  to  an  estate  can 
only  be  used  for  purposes  connected  with  that  estate,  and  a  right 
of  way  m  gross  can  only  be  enjoyed  by  the  person  in  whom  it 
exists.* 

Eights  of  way  by  grant  must  be  used  in  accordance  with  the 
terms  of  the  grant,  and  are  subject  to  all  the  restrictions  therein 
imposed.'  The  way  granted  may  be  inclosed  by  the  owner  of 
the  land  with  gates  or  bars  unless  it  is  expressed  to  be  an  open 
.way,  or  unless  such  inclosure  is  inconsistent  with  the  purposes 
for  which  it  was  granted.'  But  if  the  way  had  been  laid  out  be- 
fore the  grant,  it  will  pass  in  the  condition  it  was  when  conveyed, 
and  if  it  was  then  open  the  grantor  would  have  no  right  to  set 
up  gates  or  bars  at  its  entrance.*  Unless  restricted  by  the  terms 
of  the  grant  the  owner  of  the  land  may  do  any  act  that  does  not 
impair  the  right  of  passage  over  the  way  granted,  or  interfere 
with  its  free  use  by  the  person  to  whom  the  right  is  granted.8  A 
way  by  prescription  is  a  right  of  passage  over  another's  land, 
acquired  by  adverse  user  for  the  statutory  period,  and  presupposes 
a  grant.' 

Seo.  165.  Ways  of  necessity  can  never  exist  except  over  one 
of  two  parcels  of  land  of  which  the  grantor  was  the  owner  when 
the  land  in  favor  of  which  the  way  exists  was  granted,  and  only 
arises  when  the  land  granted  is  wholly  surrounded  by  the  land  of 
others,  and  no  other  access  exists.1'  It  is  appurtenant  to  the  land 
and  passes  by  grant  ;u  mere  convenience  or  inconvenience  does 

1  Garrison  v.  Kudd,  19  111.  558.  Mass.  285 ;  Bakeman  o.  Talbut,  81  N. 

'Washburn  on  Easements,  232  j  Al-  T.  866;  Bean  v.  Coleman,  44  N.  H. 

ley  v.  Carlton,  29  Texas,  77.  539. 

8  Thorpe  o.  Bromfitt,  8  L.  B.  (Eq.  Ca.)  »  Dirrickson  v.  Springer,  5  Harring. 

650.  ton  (Mich.)  21. 

«  Ackroyd  0.  Smith,  10  C.  B.  164.  10  White  e.  Seeson,  5  H.  &  N.  53 ; 

«  Garraty  v.  Daffy,  7  R.  L  476.  Traoey  t>.  Atherton,  85  Vt.   52 ;  Mar- 

•  Garland  v.  Furher,  47  N.  H.  804 ;  shall  s.  Trumbull,  28  Conn.  183;  Trask 
Hoopes  v.  Alderson,  22  Iowa,  162.  v.  Patterson,  29  Me.  499. 

1  Welsh  v.  Wilcox,  101  Mass.  163.  »  Wissler  e.  Hershey,  23  Penn.  St. 

•  Schwarer  v.  Boylston  Market,  99    333. 
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not  determine  the  right  to  such  a  way.1  There  must  an  actual 
necessity  exist  or  the  right  is  not  created,'  and  the  right  ceases 
when  the  necessity  therefor  ceases.8 

Seo.  166.  As  has  been  previously  stated,  when  a  right  of  way 
has  been  acquired  by  grant,  it  must  be  used  according  to  the 
terms  of  the  grant,*  and,  when  a  right  has  been  acquired  by  pre- 
scription, the  right  will  be  commensurate  with,  and  measured  by, 
the  use.* 

The  owner  of  the  land  is  subject  to  the  restriction  that  he 
must  do  no  act  upon  the  land  adjoining  the  way  that  impairs  its 
usefulness  or  interferes  with  the  passage  over  it, "  but  he  may 
make  any  reasonable  or  ordinary  use  of  the  adjacent  land,  pro- 
vided he  does  not  thereby  obstruct  the  passage  over  it.*  He  may 
sink  drains  or  water-courses  beneath  it,8  he  may  dig  cellars  beside , 
it,  erect  buildings  on  its  borders,  with  doors  opening  on  to  it,  if 
in  a  city  or  town,'  or  with  blinds  and  shutters  opening  over  it,10 
and,  unless  it  is  a  way  by  prescription,  or  he  is  restricted  by  his 
grant,  he  may  build  over  it,"  or  may  close  it  up  with  bars  or 
gates."  The  title  to  the  soil  is  in  the  owner  of  the  land,  and  he 
may  maintain  trespass  against  persons  using  it  without  right,"  or 
ejectment  against  those  making  erections  upon  or  over  it.1* 

Sec.  167.  But  any  act  of  the  land  owner,  that  obstructs  or 
hinders  the  right  of  the  person  in  whom  the  easement  is  vested, 
or  interferes  with  any  rights  that  he  has  acquired  as  incident  to 

'McDonald    n.  Lindall,  3    Rawle  •  O'Linda v. Lathrop, 21  Pick. (Mass.) 

(Penn.),  492.  292. 

5  Hyde  v.  Jamaica,  27  Vt.  460 ;  Leo-  '  Underwood   v.   Carney,   1    Cush. 
nard  v.  Leonard,  2  Allen  (Mass.),  543.  (Mass.)  292. 
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6  Reignolds  v.  Edwards,  Willes,  282 ;  (Mass.),  476. 
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his  right  of  way,  is  a  nuisance,  and  actionable  as  such.  Thus,  if 
he  digs  a  drain  under  the  way,  he  is  bound  to  close  it  up  securely, 
and  if  he  fails  to  do  so,  whereby  the  way  is  injured,  or  whereby 
the  owner  of  the  way  is  damaged,  either  in  his  property  or  per- 
son, he  is  liable  for  all  the  damages  that  ensue.1  So,  if  he  makes 
insecure  erections  upon  the  way  that  damage  the  person  in 
whom  the  right  is  vested,  or  if  he  makes  openings  near  thereto 
and  does  not  securely  guard  them,"  or,  if  he  closes  up  the  way 
or  in  any  manner  hinders  or  obstructs  the  right  of  passage  over 
it,  he  is  guilty  of  a  nuisance  and  chargeable  with  all  the  conse- 
quences." 

Seo.  168.  The  grantee  of  a  way,  or  the  proprietor  of  a  way 
by  necessity  or  prescription,  is  bound  to  keep  it  in  repair,  and 
the  land  owner  is  chargeable  with  no  duty  or  liability  in  that 
respect.4  When  the  track  is  fixed  by  user  the  right  exists  in  that 
track,  and  even  though  the  track  becomes  impassable,  or  is 
obstructed  by  the  owner  of  the  land,  the  person  in  whom  the 
easement  exists  cannot  deviate  from  the  old  track  upon  other 
lands  of  the  person  over  whose  lands  the  right  exists.*  But,  if 
the  land-owner  place  obstructions  in  the  way,  the  owner  of  the 
right  of  way  may  remove  them."  If  the  owner  of  the  land,  or 
any  other  person,  builds  over  the  way  so  as  to  darken  it  or  to 
obstruct  it,  or  in  anywise  render  it  less  convenient,  he  is  liable  as 
for  a  nuisance.*  Thus,  where  the  plaintiff  had  a  right  of  way 
over  the  lands  of  the  defendant,  for  hauling  merchandise  to  his 
store,  and  had  hoisting  apparatus  arranged  for  taking  the  goods 
into  the  store,  it  was  held  that  the  defendant  was  liable  for  all 
damages  that  resulted  from  the  erection  of  a  building  over  the 
way,  that  cut  off  these  facilities,  as  the  plaintiff  was  entitled  to 
the  use  of  the  way  for  all  the  purposes  for  which  he  had  used  it 
for  a  period  sufficient  to  acquire  a  prescriptive  right.' 

1  Perley  v.  Chandler,  6  Mass.  454.  B  Williams  v.  Safford,  7  Barb  (N  T. 

a  Corby  v.  Hill,  4  C.  B.  (N.  S.)  556 ;  S.  C.)  809 ;  Boyoe  d.  Brown,  id.  80. 

Gallagher  S.Humphrey,  10  W.  R.  664;  6  Boyce  v.  Brown,  supra. 

Shadwell  v.  Hutchinson,  4  C.  &  P.  333.  '  Richardson  «.  Pond,  15  Gray  (Mass  \ 

aKent®.Judkins,53Me.lG2;Batis-  887.                                                      '* 

hill  v.  Reed,  18  C.  B.  696.  8  Richardson*.  Pond,  15  Gray  (Mass.  1, 

4  Wynkoop  v.  Burger,  12  Johns.  (N.  887. 
T.)  222 ;  Walker  v.  Pierce,  38  Vt.  95. 
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Sec.  169.  The  public  may  acquire  a  prescriptive  right  to  use  a 
way  as  well  as  a  single  individual,1  and  where  a  private  way  is 
opened,  leading  from  a  public  street,  and  prepared  for  use  the 
same  as  a  public  street,  and  with  nothing  to  show  that  it  is  not 
such,  although  it  is  closed  at  one  end,  the  public  may  use  the  way, 
and  are  bound  only  to  the  exercise  of  the  same  care  as  in  the  use 
of  a  public  street.' 

Seo.  170.  Where  a  right  of  way  is  vested  in  several  persons, 
for  the  benefit  of  several  tenements,  neither  of  the  persons  in 
whom  the  right  exists  has  a  right  to  more  than  a  reasonable  use 
of  the  way,  and  any  obstruction  thereof  by  one  to  the  detriment 
of  the  others,  is  a  nuisance,  and  actionable.'  If  the  acts  of 
several  persons  together,  though  not  done  jointly  or  in  concert, 
operate  as  a  nuisance  to  a  way,  when  the  acts  of  either  alone 
would  not  operate  as  an  appreciable  injury,  an  action  may  be 
maintained  in  equity  against  all  of  them  in  favor  of  one  who  is 
injured  by  the  aggregation  of  their  acts. 

Sec.  171.  In  Thorpe  v.  Brumfitt  *  it  appeared  that  A  and  B  were, 
in  1853,  the  owners  of  the  Commercial  Inn,  at  Bradford,  and  certain 
lands  and  buildings  adjoining.  In  the  rear  of  the  inn  was  a  yard, 
occupied  with  it.  The  only  access  to  the  stable  and  yard,  for 
horses  and  carriages  was  from  a  street,  called  the  Tyrells,  along  a 
passage,  which  was  upon  part  of  the  land  also  belonging  to  A  and 
B.  The  passage  ran  northerly  from  the  yard  to  the  street.  In 
July,  1853,  A  and  B  sold  and  conveyed  the  buildings  and  land, 
adjoining  the  Tyrells,  to  one  John  Morrell,  reserving  the  way  to 
the  inn  yard.  Subsequently  to  the  sale  to  Morrell  the  parties 
agreed  to  a  change  in  the  boundary  between  their  lands,  and  a  new 
passage  was  substituted  to  the  inn  yard  in  place  of  the  old  one, 
which  was  properly  conveyed  to  A  and  B  by  Morrell,  and  by  the 
terms  of  which  Morrell  was  to  construct  the  new  way  and. keep 
it  in  proper  repair.  It  was  also  provided  that  Morrell  might  erect 
buildings  over  the  passage-way,  so  that  it  was  left  at  least  eight 
feet  high.      Morrell  also  reserved  a  right  of  way  over  the  pas- 

1  Richardson  v.  Pond,  15  Gray  (Mass.),  8  Thorpe  «.  Brumfitt,  8  L.  R.  (Eq.  Ca.) 
387.  650. 

*  Danforth  «.  Durell,8  Allen  (Mass.), 
242. 
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sage  for  the  benefit  of  his  premises,  and  the  right  to  grant  a  right 
of  way  over  the  same  to  others.  The  new  way  was  constructed 
and  Morrell  erected  warehouses  on  the  land  purchased  by  him, 
and  also  made  in  the  floor- way  of  the  new  passage  a  large  open- 
ing forming  the  entrance  to  a  cellar  beneath,  and  covered  it  with 
a  wooden  trap-door.  He  also  made  a  trap  door  over  it,  forming 
an  entrance  through  the  roof  covering  the  passage-way  into 
the  warehouse  above.  He  also  made  side  entrances  into  the 
warehouses  and  placed  folding  doors  in  them,  for  the  purpose  of 
loading  and  unloading  goods  from  the  passage-way.  He  let 
these  premises  to  different  parties  in  1 863,  and  he  was  never 
after  that  time  in  the  occupation  of  them.  The  tenants  occupy- 
ing distinct  portions  of  the  premises  caused  the  road-way  to  be 
blocked  up  with  carts  and  wagons,  and  kept  the  trap  door  and 
folding  doors  open,  and  the  crane  used  for  hoisting  goods,  at 
work  for  long  and  unreasonable  periods  during  the  busiest  hours 
of  the  day,  when  great  numbers  of  persons  with  vehicles  and  on 
foot  required  to  pass  to  the  inn  yard.  The  court  held  that  the 
obstruction  of  the  way  by  teams  and  otherwise,  in  the  loading 
and  unloading  of  goods  upon  the  passage-way,  was  a  nuisance 
to  the  plaintiff  for  which  the  defendants  were  liable  to  him. 
Lord  Justice  James,  among  other  things,  said :  "  The  plaintiff 
only  claims  a  right  of  way.  He  does  not  claim  to  be  entitled  to 
the  soil  or  to  prevent  the  owner  of  the  soil  from  exercising 
over  it  any  rights  which  do  not  derogate  from  his  grant.  The 
plaintiff  cannot  complain  unless  he  can  prove  an  obstruction 
which  injures  him.  The  case  is  not  like  one  of  trespass  in 
which  a  recovery  can  be  had  if  no  damage  is  proved.  Nothing 
can  be  much  more  injurious  to  the  owner  of  an  inn  than  that 
the  way  to  his  yard  should  be  constantly  obstructed  by  the 
loading  and  unloading  of  heavy  wagons.  It  is  said  that  the 
plaintiff  alleges  an  obstruction  caused  by  several  persons,  act- 
ing independently  of  each  other,  and  does  not  show  what  share 
each  had  in  causing  it.  It  is  probably  impossible  for  a  person 
in  the  plaintiff's  position  to  show  this.  Nor  do  I  think  it 
necessary  that  he  should  show  it.  The  amount  of  obstruction 
caused  by  any  one  of  them  might  not,  if  it  stood  alone,  give 
ground  for  any  complaint,  though  the  amount  caused  by  all  of 
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them  may  be  a  serious  injury.  Suppose  one  person  leaves  a 
wheelbarrow  standing  on  a  way,  that  may  not  cause  any  appre- 
ciable inconvenience,  but  if  a  hundred  do  so,  that  may  cause  a 
serious  inconvenience  which  a  person,  entitled  to  the  use  of 
the  way,  has  a  right  to  prevent ;  and  it  is  no  defense  to  any  one 
among  the  hundred  to  say,  that  what  he  does  of  itself  causes 
no  damage  to  the  complainant." 

Sec.  172.  It  may  be  stated,  generally,  that  any  interference 
with  a  private  way,  by  the  land  owner  or  an}T  other  person, 
that  materially  interferes  with  its  convenient  use,  or  by  the 
owner  of  the  right  of  way  is  a  nuisance,  to  recover  the 
damages  for  which,  an  action  on  the  case  will  lie.  The  owner 
of  the  right  cannot  maintain  trespass  against  a  stranger  who 
interferes  with  the  way,  but  he  may  maintain  case,  and  the 
owner  of  the  land  may  also  have  his  action  of  trespass  for 
the  injury  to  the  soil.  For  the  general  doctrine  controlling 
private  ways  see  "Washburn  on  Easements ;  where  the  subject  is 
treated  ably  and  extendedly,  see  chapters  on  "  Party  Walls," 
"  Lateral  and  Subjacent  Support,"  "  Smoke,  Noxious  Vapors  and 
Noisome  Smells,"  "Highways,"  "Water,"  "Pollution  of 
Streams,"  and  "  Brick  Burning,"  for  further  instances  of  private 
nuisances 


CHAPTEE  FIFTH. 

LATERAL  AND  SUBJACENT  SUPPORT  OF  LANDS. 

Sec.  173.  No  absolute  right  to  support  for  soil. 

174.  The  right  consists  in  having  the  soil  left  intact. 

175.  Rule  in  Farrand  v.  Marshall. 
176..  Rule  in  La  Sala  v.  Holbrook. 

177.  The  right  only  extends  to  the  soil  itself. 

178.  Buildings  do  not  deprive  one  of  this  right  unless  they  sensibly 

increase  the  pressure. 

179.  Rule  in  Brown  v.  Robbins . 

180.  Recovery  may  be  had  where  structures  do  not  contribute  to  the 

injury. 

181.  Distinction  between  injury  to  the  soil,  and  to  a  wall  or  structure. 
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SBC.  182.  Rule  in  Hamer  v.  Knowles. 

183.  Instances  in  which  injury  to  buildings  may  fce  recovered  for. 

184.  Same  subject  continued. 

185.  Division  fence  not  regarded  as  increased  burden. 

186.  Rule  in  Wyatt  «.  Harrison. 

187.  Right  ceases  when  wall  is  substituted  for  soil. 

188.  Rule  in  Panton  v.  Holland. 

189.  Rule  in  Thurston  n.  Hancock 

190.  Rule  in  La  Sala  v.  Holbrook. 

191.  Degree  of  care  required  in  excavating  near  foundation  walls. 

192.  Same  continued. 

193.  What  acts  deprive  one  of  the  right  of  support  for  his  soil. 
194  Subjacent  support.     Right  to.     Effect  of  custom. 

195.  Rule  in  Harris  v.  Ryding. 

196.  Rule  in  Wakefield  v.  Duke  of  Buccleugh. 

197.  Rule  in  Hext  t.  GUI. 

198.  Rule  in  Smart  v.  Morton. 

199.  Rule  in  Hilton  v.  Lord  Granville. 

200.  Distinction  between  conveyance  of  quarries  and  mines. 

201.  Buildings  not  contributing  to  injury  may  be  recovered  for. 

202.  No  prescriptive  right  for  support  of  buildings  can  be  acquired. 

203.  Rule  as  between  railroad  and  canal  companies  and  mine  owners. 

204.  Rule  in  Midland  R.  R.  Co.  v.  Checkley. 

205.  Relative  rights  and  liabilities  of  parties. 

206.  Liability  of  surface  owner  to  the  mine  owner . 

207.  Liability  of  mine  owner  to  the  owner  of  the  surface. 

208.  Lands  granted  for  sand  or  soil,  does  not  authorize  their  removal  to 

injury  of  grantor's  land. 

209.  Withdrawal  of  soil  at  however  great  a  distance,  is  actionable  if 

injury  results. 

210.  Rule  in  Ludlow  v.  Hudson- R.  R.  R.  Co. 

211.  Support  for  land  and  buildings  by  implied  grant. 

212.  Right  to  mutual  or  lateral  support  cannot  be  acquired  by  prescription. 

213.  Rule  of  damages. 

Sec.  173.  There  are  no  adjudged  cases  in  which  it  is  held  that 
the  owner  of  lands  has  an  absolute  right  to  the  support  of  the 
adjoining  lands  for  his  land,  on  either  side  thereof,  or  to  the 
support  of  the  minerals  or  soil  beneath  the  surface,  where  there 
are  two  freeholds  in  the  same  estate,  one  in  the  surface  and  the 
other  in  the  minerals,  unless  such  support  is  necessary  to  prevent 
injury  to  his  land  from  falling  away.  Instead  of  an  absolute 
right  of  support,  the  rule  established  by  the  cases  seems  to  be, 
that  every  land  owner  has  a  right  to  have  his  land  preserved 
intact,  and  that  an  adjoining  owner  excavating  upon  his  own 
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land  is  subject  to  this  restriction,  that  he  must  not  excavate  his 
soil  so  near  to  the  land  of  his  neighbor  that  his  neighbor's  soil 
will  crumble  away  under  its  own  weight  and  fall  upon  his  land. 
But,  if  the  nature  of  his  neighbor's  soil  is  such  that,  by  the  force 
of  its  own  coherence,  it  will  and  does  sustain  its  own  weight  and 
lemain  intact,  an  adjoining  owner  may  excavate  to  the  very 
extremity  of  his  line,  and  no  action  lies  therefor.1  Therefore 
there  cannot  be  said  to  be  an  absolute  natural  right  of  support ; 
for  if  that  were  so,  it  would  exist  as  against  every  species  of  soil, 
and  the  withdrawal  of  the  neighboring  soil,  whether  attended 
with  damages  or  not,  would  be  actionable  as  an  injury  to  a  right. 

Sec.  174.  The  rule  may  then  be  stated  thus :  every  land  owner 
has  a  right  to  have  his  soil  preserved  intact,  as  against  its  own 
weight  and  the  ordinary  effects  of  the  elements ;  and  an  adjoin- 
ing owner  who  excavates  so  near  to  the  line  of  his  neighbor's 
land  as  to  cause  the  same  to  crumble  or  fall  away,  is  liable  for  all 
the  damages  ensuing  therefrom ;  but  if  the  character  of  the 
adjoining  soil  is  such  that  it  will  and  does  sustain  its  own  weight 
and  the  natural  pressure  thereon  by  the  power  of  its  own  coher- 
ence, without  the  aid  of  the  support  of  the  surrounding  soil,  the 
adjoining  owner  may  remove  his  soil  without  liability  to  damage. 
No  damage  is  recoverable  except  for  the  actual  disturbance  of 
the  integrity  of  the  soil.  There  is  no  such  thing  recognized  by 
the  law  as  an  absolute  right  of  support.  But  there  is  a  qualified 
right,  and  that  is,  that  every  man  is  entitled  to  have  his  soil  left 
intact,  and  that  no  removal  of  the  adjoining  soil  can  be  made  so 
as  to  disturb  the  integrity  of  the  soil  of  others.  There  are  many 
cases  in  which  there  is  much  loose  dicta,  to  the  effect  that  every 
man  has  a  right  to  have  his  soil  supported  by  the  adjacent  soil, 

"Wilde  v.  Minsterly,  15  Car.,  1  B.  2    Allen    (Mass.),    121;    Callendar    v. 

R.  Pasch.  384 ;   Farrand  n.  Marshall,  Marsh,  1  Pick.  (Mass.)  164 ;  La  Sala  v. 

19  Barb.  (N.  Y.  Sup.  Ct.)  380  ;  Farrand  Holbrook,  4  Paige's  Oh.  (N.  Y.)  169  ; 

«.  Marshall,  21  id.  409;    McGuire  v.  Panton  v.  Holland,  17  Johns.  (N.Y.)  93; 

Grant,  1  Dutch.  (25  N.  J.)  356 ;  Rich-  Napier  v.  Bulwinkle,  5  Rich.  (S.  C.) 

ardson  *>.  Vt.  C.  R.  R.  Co.,  25  Vt.  465 ;  511 ;  Solomon  v.  Vinters  Co.,  4  H.  &  N. 

Thurston   <o.  Hancock,' 12  Mass.  220;  (Exch.)  585;  Smith  v.  Thackerash,  L. 

Shrieve  v.   Stokes,   8  B.  Monr.  (Ky.)  R.  (1  C.  B.)  564;  Elliott  v.  N.  E.  R.  R. 

453 ;  Moody  v.  McClelland,  39  Ala.  45  ;  Co.,  10  H.  L.  354 ;  N.  E.  R.  R.  Co.  v. 

Bonomi  «.  Backhouse,  27  L.  J.  (N.  S.)  Elliott,  1  Johns.  &  H.  146 ;  Rawbotham 

388 ;  Humphries  v.  Brogden,  12  Q.  B.  ■».  "Wilson,  8  E.  &  B.  123. 
739 ;  1 E.  L.  &  Eq.  241 ;  Foley  «.  Wyeth, 


168       LATERAL  AND   SUBJACENT  SUPPORT  OP  LANDS. 

and  that  this  right  exists  as  "  an  incident  to  the  land,  as  a  right 
of  property  necessarily  and  naturally  attached  to  the  soil,"  but 
there  is  no  case  in  which  the  actual  judgment  of  the  court  is  not 
in  direct  opposition  to  this  dicta.  The  case  of  Wilde  v.  Min- 
sterh/,  which  is  regarded  as  an  authority  for  the  doctrine  of 
support,  is  a  full  authority  for  the  opposite  doctrine.  In  that 
case  it  is  said,  "  If  A,  seized  in  fee  of  land  next  adjoining  the 
land  of  B,  erect  a  new  house  on  his  land,  and  part  of  the  house 
is  erected  on  the  confines  of  his  land  next  adjoining  the  land  of 
B,  if  B  afterward  digs  bis  land  near  the  foundation  of  the 
house  of  A,  whereby  the  foundation  of  the  house  and  the  house 
itself  falls  into  the  pit  that  B  has  dug,  still  no  action  lies  at  the 
suit  of  A  against  B,  for  this  was  the  fault  of  A  himself,  that  he 
built  his  house  so  near  to  the  land  of  B ;  for  he  could  not  by  his 
act  hinder  B  from  making  the  most  profitable  use  he  could  of 
his  land.  15  Car.,  1  B.  E.,  Wilde  v.  Mvnsterh/.  Kolle,  in 
stating  this  case,  says :  "  But  semble,  that  a  man  who  has  land 
next  adjoining  to  my  land,  cannot  dig  his  land  so  near  to  my 
land  that  thereby  my  land  shall  fall  into  his  pit ;  and  for  this,  if 
an  action  were  brought,  it  would  lie."  Lord  Campbell,  in 
Wyatt  v.  Morrison,  3  Barn.  &  Ad.  871,  in  referring  to  this  dicta, 
treated  it  as  an  authority  for  the  doctrine  of  support,  and  it  has 
ever  since  been  referred  to  as  sustaining  that  doctrine.  But  it 
cannot  even  be  tortured  into  any  such  signification.  It  simply 
asserts  the  doctrine  that  every  person  has  a  right  to  have  his  land 
left  intact,  and  that  an  adjoining  owner  cannot  excavate  his  own 
land  when,  by  so  doing,  he  interferes  with  the  integrity  of  his 
neighbor's  soil,  by  letting  it  into  his  pit.  He  does  not  say  that 
A  may  not  dig  in  his  own  land  up  to  the  line  of  his  neighbor's 
land,  if  he  can  do  so  without  letting  down  his  neighbor's  land, 
but  that  he  cannot  do  so,  so  as  to  let  it  down,  leaving  the  fair 
inference  to  be  drawn  that  he  may  dig  with  impunity  when  the 
nature  of  the  soil  is  such  that  it  will  stand  intact  by  the  force  of  its 
own  coherence.  But  we  only  refer  to  this  case  and  Kolle's  dicta 
because  it  is  regarded  as  the  basis  of  the  law  of  support  as  a  natural 
right.  We  do  not  need  to  go  back  to  the  reign  of  Charles  I. 
to  find  that  no  such  right  exists,  except  as  has  been  before  stated. 
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Sec.  175.  As  illustrative  of  the  utter  baselessness  of  the  right  to 
the  extent  that  is  given  it  by  the  dicta  of  the  courts,  we  will  take 
the  case  of  Farrand  v.  Marshall,  19  Barb.  380,  and  21  id.  409. 
That  was  an  action  for  an  injunction  seeking  to  restrain  the 
defendant  from  removing  the  support  from  the  plaintiff's  land, 
by  excavating  upon  his  own  land  within  a  certain  distance  on 
either  side  thereof.  A  preliminary  injunction  was  granted  as 
prayed  for  in  the  complaint.  The  question  was  argued  before 
Harris,  J.,  at  special  term,  and  that  learned  judge  in  a  very  able 
opinion  reported  in  the  19th  of  Barbour  sustained  the  plaintiff's 
right  to  the  support  of  the  defendant's  land,  but  modified  the 
injunction  so  as  to  restrain  the  defendant  from  excavating  upon 
his  land  so  as  to  injure  the  land  of  the  plaintiff.  The  learned  judge 
said:  "I think  the  injunction  should  be  so  modified,  as  only 
to  restrain  the  defendant  from  excavating  or  removing  any  soil 
from  any  land  adjoining  the  plaintiff's  premises  which  shall 
cause  the  plaintiffs  land,  by  reason  of  the  withdrawal  of  the 
lateral  support,  to  fall  away  or  subside,"  and  the  injunction 
was  thus  modified,  thereby  leaving  the  defendant  to  excavate 
every  inch  of  his  own  land,  if  he  could  do  so  without  let- 
ting down  the  plaintiff's  land  or  causing  its  subsidence. 
Recognizing  clearly,  not  an  absolute  right  on  the  part  of  the 
plaintiff  to  support  for  his  land  from  the  land  of  the  defendant, 
but  a  qualified  right  of  support,  if  necessary,  for  the  protection 
of  the  integrity  of  his  soil  in  its  natural  condition,  and  leaving 
the  defendant  at  liberty  to  withdraw  this  support  if  he  could  do 
so  and  still  leave  the  plaintiff's  premises  intact.  Upon  an 
appeal  to  the  general  term  the  judgment  of  the  lower  court  was 
sustained.  "Wright,  J.,  among  other  things,  saying :  "  The 
right  to  lateral  support  is  regarded  as  an  incident  to  the  land  ;  a 
right  of  property,  necessarily  and  naturally  attached  to  the  soil. 
*  *  *  *  The  defendant  is  engaged  in  converting  the  earth 
that  is  removed  into  brick.  He  may  do  this  provided  that  he 
interferes  not  with  the  paramount  right  of  others  to  the  possession 
and  enjoyment  of- their  property,  or  the  natural  right  which  they 
possess  to  have  their  land  surrounded  and  protected  by  the  adja- 
cent soil."  But  mark  the  inconsistency.  He  speaks  of  the  right 
to  have  their  lands  surrounded  and  protected  by  the  neighboring 
22 
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soil,  as  a,  paramount  Tight,  but  in  the  very  next  sentence  he  says : 
"  He  may  thus  use  his  own,  but  if  the  consequences  are  that  he 
injures  the  plaintiff  by  such  use,"  not  by  taking  away  the  sup- 
port from  his  soil,  if  it  will  stand  by  the  power  of  its  own  coher- 
ence, but  "  by  causing  the  lands  of  the  latter  to  subside  and  fall 
over  on  the  defendants'  land,  an  action  may  be  sustained  for  the 
damage  sustained  by  the  subsidence."  Still  further  on  he  says : 
"  We  entertain  no  doubt  of  the  power  to  restrain  the  defendant 
from  excavating  or  removing  any  soil  adjoining  the  plaintiff's 
premises,  which  should  cause  the  plaintiff's  land,  by  reason  of 
the  withdrawal  of  its  lateral  support,  to  fall  away  or  subside." 
Thus  it  will  be  seen,  that  while  there  is  much  said  in  this  case 
about  the  natural  right  to  have  land  surrounded  and  protected 
by  neighboring  soil,  and  about  this  right  being  a  right  of  prop- 
erty necessarily  and  naturally  attached  to  the  soil,  it  is  in  fact,  by 
the  actual  decision  and  judgment  of  the  court,  held,  that  no  such 
right  exists  as  a  natural  right,  but  only  exists  when  the  removal 
of  the  neighboring  soil  will  disturb  the  integrity  of  the  adjoining 
land,  and  let  it  in  upon  the  land  excavated. 

Seo.  176.  In  La  Sola  v.  EolhrooTe,  4  Paige's.  Ch.  (N.  Y.) 
167,  Chancellor  Walworth  says:  " I  have  a  natural  right  to 
the  use  of  my  land  in  the  situation  in  which  it  was  placed 
by  nature,  protected  and  surrounded  by  the  soil  of  the  adja- 
cent lots.  And  the  owners  of  those  lots  will  not  be  permit- 
ted to  destroy  my  land  by  removing  this  natural  support  or 
barrier.  Thus  it  is  laid  down  by  Bolle,  that  I  may  sustain  an 
action  against  a  man  who  digs  a  pit  on  his  own  land  so  near  to  my 
lot  that  my  land  falls  into  his  pit."  Thus  the  learned  chancellor, 
in  defining  the  right  of  support,  and  an  actionable  injury  thereto, 
defines  it  as  being  such  a  protection  for  his  soil  as  will  preserve 
its  integrity  and  prevent  its  falling  into  an  adjoining  excavation. 
An  examination  of  all  the  cases  upon  this  point  will  show  this  to 
be  the  extent  of  the  right.'  Cases  of  subjacent  support  are  con- 
trolled by  the  same  principles  as  those  of  lateral  support,  of  which 

1  Thurston  ®.  Hancock,  12  Masa.  220;  2  Allen  (Mass.),  121 ;  Shrieve  v  Stokes 

McGuire  «.  Grant,  1  Dutch.  (25  N.  J.)  8  B.  Monr.  (Ky.)  453 ;  Moody  v  Mc-' 

856  ;  Vermont  Central  Railroad  Co.  v.  Clelland,  39  Ala.  45. 
Richardson,  25  Vt.  465;  Foley  u.Wyeth, 
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Humphries  v.  JBrogden,  12  Q.  B.  739 ;  1  E.  L.  &  Eq.  241,  is 
regarded  as  the  leading  case,  and  it  will  be  seen  by  an  examina- 
tion of  the  case  that  the  court  fully  sustains  the  proposition,  that 
the  right  of  support  is  only  to  the  extent  necessary  to  prevent  a 
fall  of  the  land. ,  That  was  an  action  on  the  case  for  injury  to  the 
plaintiff's  lands  by  the  removal  of  the  minerals  under  its  surface, 
so  that  the  land  subsided,  cracked,  and  was  materially  injured. 
Lord  Campbell,  C.  J.,  in  a  very  elaborate  opinion,  reviewed  all 
the  English  cases  bearing  upon  the  question.  He  said :  "  "Where 
there  are  separate  freeholds,  from  the  surface  of  the  land  and  the 
minerals  belonging  to  different  owners,  we  are  of  the  opinion 
that  the  owner  of  the  surface,  while  unincumbered  by  buildings 
and  in  its  natural  state,  is  entitled  to  have  it  supported  by  the 
subjacent  mineral  strata.  Those  strata,"  he  adds,  "  may  of  course 
be  removed  by  the  owner  of  them,  so  that  a  sufficient  support  for 
the  surface  is  left ;  but  if  the  surface  subsides,  and  is  injured  by 
the  removal  of  those  strata,  *  *  *  an  action  may  be  main- 
tained against  the  owner  of  the  minerals  for  the  damages  sustained 
by  the  subsidence."  Thus  it  will  be  seen  that  the  degree  of  sup- 
port, to  which  the  owner  of  the  surface  is  entitled,  is  such  as  will 
prevent  the  subsidence  of  his  land,  and  although  the  court  say  that 
the  owner  of  the  surface  "  is  entitled  to  the  support  of  the  mineral 
strata,"  that  nevertheless  this  right  is  qualified  by  and  confined  to 
such  a  support  as  will  preserve  the  integrity  of  the  surface,  and  that 
if  the  nature  of  the  surface  is  such  that  it  will  support  itself  inde- 
pendent of  the  minerals,  the  entire  mineral  strata  may  be  removed 
and  no  action  will  lie  therefor.  Then  in  fact  the  surface  owner 
is  not  of  right  entitled  to  the  support  of  the  mineral  strata,  or  any 
part  thereof,  unless  it  is  essential  to  prevent  the  subsidence  of  the 
upper  soil,  and  the  law  only  gives  him  a  remedy,  according  to 
the  doctrine  of  this  case,  where  damages  are  sustained  by  reason 
of  a  subsidence  of  or  actual  injury  to  the  land.  The  following 
cases  will  be  found  to  establish  the  same  position.1 

1  Wyatt  v.  Harrison,  3  B.  &  Ad.  871 ;  705 ;  Hamer  v.  Knowles,  6H.&N.  454; 

Harris  v.    Ryding,  5  Mees.  &  Wels.  Roberts  v.  Haines,  6  E.  &  B.  643 ;  Bauk- 

(Exch.)  181  ;"Rowbotham  v.  Wilson,  6  house  v.  Bonomi,9  H.  L.  C.  503;  Smart 

E.  &  B.  593 ;  Caledonia  Railroad  Co.  v.  v.  Morton,  5  E.  &  B.  30 ;  Hilton  v.  Lord 

Spud,  2  Macq.  (Scotch)  449  ;  Wakefield  Granville,  5  Q.   B.   701 ;   Marquis  of 

o.  Duke  of  Buccleuch,4  Law  R.(Eq.Cas.)  Salisbury  v.  Gladstone,  9  H.  L.  C.  692 ; 

613 ;  Hunt  v.  Peake,  Johns.  Ch.  (Eng.)  Berkley  v.  Shafts,  15  C.  B.  (N.  S.)  79 ; 
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Sec.  177.  The  right  to  support  only  extends  to  the  soil  itself, 
and  does  not  include  any  thing  placed  thereon  that  sensibly 
increases  the  pressure,1  nor  does  it  exist  after  the  owner  has 
removed  the  soil,  and  substituted  a  wall  or  other  artificial  substi- 
tute therefor."  This  right  to  support  from  neighboring  soil  exists 
ex  jure  naturce,  and  not  as  an  easement,'  although  it  partakes  of 
the  nature  of  an  easement,  and  is  frequently  classed  as  such  both 
by  elementary  writers  and  courts.*  Bbamwell,  B.,  in  Bowbotham 
v.  Wilson,  says :  "  I  think  it  inaccurate  to  say  that  the  plaintiff  is 
claiming  any  kind  of  easement,  qualified  or  otherwise ;  an  ease- 
ment seeming  to  me  to  be  something  additional  to  the  ordinary 
rights  of  property  P  But  it  will  not  be  profitable  for  us  to  dis- 
cuss this  question  here.  The  right  exists,  and,  whether  it  is  to 
be  regarded  as  an  easement  or  a  natural  right,  is  a  question  of 
small  consequence. 

Seo.  178.  It  must  not  be  understood  that  the  right  to  support 
ceases  to  exist  when  the  land  is  incumbered  with  a  building  or 
other  erection.  It  is  true  that  the  right  extends  only  to  the  soil 
itself,  but  it  is  by  no  means  restricted,  as  is  stated  by  some  of  the 
elementary  writers,  to  "  the  land  in  its  natural  state."  *  It  exists 
only  as  to  the  soil,  but,  however  the  soil  may  be  incumbered 
with  buildings  or  other  structures,  unless  they  contributed 
directly  to  the  injury,  a  right  of  action  exists  for  an  interference 
with  the  right,  precisely  as  much  with  as  without  the  buildings. ' 
Indeed  I  think  the  cases  will  justify  the  broad  statement,  that 
in  actions  for  injuries  to  the  right  of  support,  where  liability  is 
sought  to  be  avoided,  on  the  ground  that  there  are  erections  on 

Dugdale  u.  Robertson,  3  K.  &  J.  695 ;  road  Co.,  25  Vt.  465,  opinion  of  Ben- 

Proud  ®.  Bates,  34  L.  J.  (Ch.)  406,  and  nett,  J. ;  Hay  v.  Cohoes  Co.,  2  N.  Y. 

indeed  all  the  English  cases  are  to  the  159. 

same  effect.  8  Rowbotham  n.  Wilson,  8  E.  &  B. 

1  Stansell  v.  Jollard,  1  Selw.  N.  P.  136 ;  Bonomi  v.  Backhouse,  E.  L.  &  Eq ' 

444 ;  Wyatt  v.  Harrison,  3  B.  &  Ad.  871 ;  622 ;  Thurston  v.  Hancock,  ante. 

Partridge  v.  Scott,  3  Mees.  &  Wels.  220;  4  Gale  on  Easements,  148. 

Humphries  v.  Brogden,  12  Q.  B.  744;  6  Washburn     on    Easements,   431 ; 

Solomon  v.  Vinters  Co.,  4  H.  &  N.  Gale  on  Easements  811. 

(Exch.)  585 ;  Murchie  b.  Black,  34  Law  •  Foley  v.  Wyeth,  2  Allen  (Mass ) 

J.  (C.  P.)  337.  131 ;  Hunt  v.  Peake,  Johns.  Ch.  (Eng.) 

8  Wilde  v.  Minsterly,  ante ;  Thurs-  705 ;  Thurston  ■o.  Hancock,  12  Mass. 

ton  0.  Hancock,  12  Mass.  220 ;  La  Sala  220  ;    Brown   o.    Robbing,  4  H   &  N 

e.  Holbrook,  4  Paige's  Ch.  (N.  Y.)  167 ;  (Exch.)  186. 
Richardson  v.  Vermont  Central  Rail- 
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the  plaintiff's  land  that  contributed  to  the  injury,  that  it  is 
incumbent  upon  the  defendant  to  make  out  his  defense  by  clearly 
establishing  the  fact,  that  the  injury  would  not  have  resulted 
except  for  the  erections.  In  other  words,  that  the  pressure  of 
the  buildings  was  the  principal  cause  of  the  injury  to  the  soil. 
Nor  does  it  seem  to  be  settled,  particularly  in  the  courts  of  this 
country,  that  no  recovery  can  be  had  where  the  buildings  have  in 
a  measure  contributed  to  the  injury,  where  they  are  not  the  prin- 
cipal cause ;  and  in  Foley  v.  Wyeth,  a  different  doctrine  was 
Btrougly  hinted  at  by  Mekbick,  J.,  in  delivering  the  judgment 
of  the  court.  He  says:  "Whether  if  the  pressure  of  the 
weight  of  artificial  structures  which  the  owner  has  placed  upon 
his  own  land  for  a  lawful  purpose,  and  in  its  reasonable  use  con- 
tributes to  cause  a  slide  or  crumbling  away  of  his  soil  into  a  pit 
excavated  in  an  adjoining  close  by  another  proprietor,  this  will 
deprive  him  of  the  right  to  remuneration  for  the  injury  sustained, 
may  be  considered  at  least  open  to  denial." 

Sec.  179.  In  Brown  v.  Bobbins,  referred  to  in  the  previous 
note,  the  action  was  for  injury  to  the  plaintiff's  lands  and  build- 
ings by  reason  of  excavations  beneath  the  premises,  causing  a 
subsidence  of  the  soil,  and  a  consequent  injury  to  the  buildings. 
A  question  was  raised  by  the  defendant,  that  he  was  not  liable  if 
the  house  contributed  to  the  injury ;  and  the  judge,  among  other 
things,  submitted  the  question  to  the  jury,  "whether  the  land 
fell  from  the  superincumbent  weight  of  the  house,  or  whether  it 
would  have  fallen  in  the  same  manner  whether  there  had  been 
a  house  upon  it  or  not."  The  jury  found  that  the  weight  of  the 
house  did  not  contribute  to  the  injury,  and  returned  a  verdict  of 
£300  for  the  plaintiff.  Upon  a  rule  to  show  cause,  etc.,  in  the 
court  of  exchequer,  Pollock,  C.  B.,  said:  "As  to  the  right  of 
support  for  the  house,  qud  house,  if  necessary  to  decide  it,  which 
it  is  not,  I  should  be  disposed  to  hold  that  the  plaintiff  was 
entitled  to  the  support  of  the  surrounding  ground.  But  the 
moment  the  jury  found  that  the  subsidence  of  the  land  was  not 
caused  by  the  weight  of  the  superincumbent  buildings,  the  exist- 
ence of  the  house  became  unimportant  in  considering  the  ques- 
tion of  the  defendant's  liability.    It  is  as  if  a  mere  model  stood 
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there,  the  weight  of  which  bore  so  small  a  proportion  to  that  of 
the  soil  as  practically  to  add  nothing  to  it."  Martin,  B.,  said : 
''  There  is  no  ground  for  reducing  the  verdict.  The  house  was 
lawfully  on  the  plaintiffs  land,  and  was  injured  by  the  unlawful 
act  of  the  defendants."  "Watson,  B.,  said:  "When  a  great 
weight  is  put  on  the  land,  which  immediately  causes  a  pressure 
upon  the  adjoining  lands,  a  nice  question  sometimes  arises ;  but 
here  every  thing  was  determined  by  the  finding  of  the  jury,  that 
the  accident  was  not  caused  by  the  weight  of  the  house,  and  that 
this  weight  has  no  effect  in  causing  a  subsidence  of  the  soil." 

Sec.  180.  This  case  establishes  the  principle  fully,  that  the 
mere  pressure  upon  land  of  a  superincumbent  weight,  as  build- 
ings, or  any  thing  else,  does  not  prevent  a  recovery  for  an  inter- 
ference with  the  right  of  support,  where  the  superincumbent 
weight  does  not  contribute  to  the  injury ;  and  that  in  such  a 
case  a  recovery  may  not  only  be  had  for  the  actual  injury 
to  the  soil,  but  also  for  all  injuries  to  the  buildings  thereon 
standing.  And  when  it  is  remembered  that  this  was  a  case  of 
injury  to  subjacent  support,  and  mainly  for  injuries  to  the  build- 
ings, and  the  main  question  raised  upon  exceptions  and  urged 
before  the  court  was  whether  the  verdict  was  not  against  the 
evidence,  I  think  the  case  must  be  regarded  as  further  establish- 
ing the  doctrine  that  the  pressure  of  a  superincumbent  weight 
upon  the  soil,  in  the  form  of  buildings  or  other  lawful  erections, 
will  not  defeat  a  recovery  for  injuries  to  support,  unless  they  are 
the  cause  of  the  injury  itself;  and  that  the  mere  fact  that  they 
have  in  a  measure  contributed  thereto,  when  not  the  principal 
cause,  does  not  operate  as  a  defense.  It  is  true  that  the  verdict 
established  that  the  buildings  did  not  contribute  to  the  injury, 
but  the  verdict  was  clearly  wrong ;  for  no  person  could  doubt 
that  every  pound  of  additional  weight  imposed  upon  the  surface 
of  the  soil  increased  the  vertical  and  lateral  pressure,  and  that 
the  weight  of  several  thousand  pounds,  such  as  would  be  likely 
to  be  imposed  even  by  the  most  ordinary  buildings,  would  in  a 
measure  contribute  to  the  subsidence  of  the  soil  beneath  them, 
and  that  a  much  slighter  removal  of  the  soil  would  be  followed 
by  a  subsidence  thereof,  with  the  buildings  upon  the  surface, 
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than  without  them ;  yet  the  verdict  was  sustained,  and  the  court 
even  intimate  that  without  such  a  finding  of  the  jury,  liability 
would  exist.  Indeed,  upon  the  argument,  Pollock,  C.  B.,  put 
this  pertinent  inquiry  to  the  counsel :  "  Has  a  person  a  right  to 
dig  so  near  to  the  land  of  his  neighbor  as  to  disturb  his  soil 
whether  there  is  a  house  there  or  not  ? 

Sec.  181.  A  distinction  exists  between  an  injury  to  the  soil  and 
an  injury  to  the  wall  or  other  structure  erected  in  lieu  of  it.  In 
the  case  of  a  building  erected  upon  the  surface  of  the  soil  where 
no  excavation  has  been  made  for  a  foundation,  a  removal  of  the 
support  of  the  adjoining  soil  would  be  actionable,  notwithstand- 
ing the  presence  of  the  building,  if  any  injury  to  the  soil  thus 
left  unsupported  followed,  even  though  the  excavation  was  made 
in  the  exercise  of  the  highest  care  and  skill  possible.  In  such 
oases  where  no  excavation  has  been  made  and  no  artificial  support 
has  been  substituted  for  the  soil,  the  adjoining  owner  excavates 
so  near  to  his  neighbor's  line  as  to  disturb  his  soil  at  his  peril.  It 
is  an  interference  with  a  natural  right,  and  a  nuisance,  and  liabil- 
ity attaches  whether  the  digging  was  accompanied  with  negli- 
gence or  not. '  If  by  the  increased  weight  imposed  upon  the 
soil  by  the  building  the  damage  is  enhanced,  this  does  not  defeat 
liability  for  such  damages  as  would  have  arisen  if  no  building 
had  been  placed  there,  but  only  such  as  are  the  direct  results  of 
the  pressure  of  the  building.  *  This  precise  question  has  not 
been  directly  decided,  and  the  later  authorities  disclose  a  tend- 
ency of  the  courts  in  that  direction.* 

Sec.  182.  In  Homer  v.  Knowles,  6  H.  &  K  (Ex.)  459,  the 
action  was  brought  by  a  tenant  of  certain  mills  for  damages  sus- 
tained by  a  subsidence  of  the  soil  and  mills  by  reason  of  the 

1  Thurston  v.  Hancock,  12  Mass.  220;  it  is,  I  apprehend,  to  be  found  in  the 

Hay  v.  Cohoea  Co.,  2  N.  Y.  159 ;  Tre-  courts  not  discriminating  between  the 

main  v.  Cohoes  Co.,  id.  164 ;  Stroy-  soil  that  fell  into  the  excavation  from 

nan  ®.    Knowles,  6  H.  &  N.    (Exch.)  its   own  inherent  weight,    and    that 

454 ;  Hamer  v.  Knowles,  id.  459.  which  was  pressed  in  by  the  building." 

8  Richardson   <o.    Vermont    Central  Foley  r>.  Wyeth,  2  Allen  (MaBS.),*  131 ; 

Railroad  Co.,  25  Vt.  465.    In  this  case  Brown  v.  Windsor,  1  C.  J.  Am.  Notes,- 

Bennett,  J.,  says :    " If  there  is  any  2  Dane's Ab.  717;  Parrand B.Marshall, 

error  in  the  decision  of  the  case  in  19  Barb.  (N.  T.  Sup.  Ct.)  380. 
the  12th  Mass.  (Thurston  v.  Hancock) 
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removal  of  minerals  beneath  the  adjoining  lot.  The  action  was 
referred,  and  the  referee  found  that  the  subsidence  of  the  ground 
resulted  from  the  mining  operations,  and  assessed  the  damages 
at  £1,590,  as  follows :  £90  for  the  damage  to  his  business,  and 
£1,500  for  deterioration  of  the  value  of  the  buildings  and  prem- 
ises. Upon  hearing  the  cause  in  the  court  of  exchequer  the 
defendant's  counsel  insisted  that  there  could  be  no  recovery  for 
injury  to  the  buildings,  because  no  right  of  support  existed  for 
them ;  but  Pollock,  C.  B.,  said  :  "  It  is  said  that  the  plaintiff 
had  no  right  of  support  for  buildings ;  but  methink  that  if  their 
being  there  did  not  contribute  to  the  subsidence,  the  plaintiff  is 
entitled  to  damages  for  injury  to  them  through  the  defendant's 
wrongful  act  in  causing  the  land  to  subside  —  the  ground  on 
which  they  stood."  ' 

Sec.  183.  In  this  case,  as  the  case  shows,  the  principal  damage 
arose,  not  from  the  removal  of  the  minerals  beneath  the  mill, 
but  beneath  the  adjoining  lot,  at  some  distance  from  the  plain- 
tiff's premises,  and  the  subsidence  of  the  soil  was  gradual,  and 
covered  a  considerable  period 'after  the  acts  from  which  the  dam- 
age arose  had  been  done,  during  all  of  which  time  the  mills  were 
in  operation,  and  from  the  circumstance  that  the  arbitrator  only 
found  the  injury  to  the  plaintiff 's  business  to  be  £90,  it  is  evi- 
dent that  no  great  hindrance  in  that  respect  was  shown.  The 
principal  injury  was  to  the  buildings  by  reason  of  the  subsidence 
of  the  soil,  which  the  arbitrator  says  "  continued  from  time  to 
time  in  consequence  of  the  previous  mining  operations."  It  is 
true  that  the  arbitrator  found  that  the  weight  of  the  buildings 
did  not  contribute  to  the  injury,  but  it  is  quite  difficult  to  under- 
stand how  such  a  finding  could  be  sustained  when  the  subsidence 
■was  gradual,  and  the  weight  of  the  buildings  and  machinery  of 
such  extensive  works  must  have  been  enormous,  and  where  the 
motion  and  constant  jarring  of  the  machinery  of  extensive 
works  must  in  a  measure  have  contributed  to  the  damage.  But 
irrespective  of  this  question  this  case  is  a  full  authority  in  sup- 
port of  the  doctrine  that,  where  there  is  a  wrongful  withdrawal 
of  the  support  of  the  soil,  even  in  an  adjacent  lot  at  a  great  dis- 
1  Brown  t.  Robbing,  4  H.  &  N.  186. 
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tance  from  the  point  of  injury,  a  recovery  may  re  had  for 
injuries  to  the  buildings  and  other  structures  upon  the  surface  of 
the  soil,  where  they  do  not  contribute  to  the  injury ;  and  it  would 
seem  from  the  facts  in  the  case,  that  it  fairly  warranted  the  doc- 
trine that  there  may  be  a  recovery  for  injuries  to  all  structures 
upon  the  soil,  when  they  are  not  the  promoting,  or  principal 
cause  of  the  injury.  That,  whenever  injury  would  have  resulted 
if  no  buildings  existed,  a  recovery  may  be  had,  even  though 
they  in  a  measure  contributed  thereto  and  hastened  it.-  If  not 
in  theory,  that  is  certainly  the  practical  effect  of  all  the  cases, 
and  sustains  the  doctrine  hinted  at  by  Merbick,  J.,  in  Foley  v. 
Wyeth.  It  is  an  easy  matter  for  courts  to  say,  as  in  Rimt  v. 
Peake,  that  the  weight  of  a  building  would  make  no  perceptible 
increase  in  the  pressure  of  the  soil,  and  for  jurors  and  arbitrators 
to  find  in  cases  for  damages  in  consequence  of  the  subsidence  of 
the  soil  covered  by  buildings  whose  weight  is  many  thousand 
pounds,  and  where  the  subsidence  is  gradual  and  covers  a  long 
period  after  the  support  is  withdrawn,  that  the  weight  of  the 
buildings  has  not  contributed  to  the  injury ;  but  common  sense 
teaches  every  person  that  such  findings  are  erroneous,  false  even, 
and  only  used  as  a  cover  for  verdicts  or  judgments  that  accord 
with  the  sympathies  of  the  triers,  and  their  notions  of  the  actual 
equities  of  each  case,  and  that  the  only  remedy  for  such  evils  is 
the  establishment  of  the  broad  doctrine,  which  is  sustained  both 
in  reason  and  equity,-  that  a  recovery  may  be  had  in  all  such 
cases,  where  the  superincumbent  weight  is  not  the  principal 
cause  of,  even  though  it  has  in  a  measure  contributed  to,  the 
injury,  where  the  owner  has  not  removed  his  own  soil  so  as  to 
deprive  him  of  this  natural  right. 

Sec.  184.  In  Farrand  v.  Marshall,  19  Barb.  (N.Y.  Sup.  Ct.) 
380,  which  is  a  well-considered  case  and  entitled  to  weight  as  an 
authority,  Harris,  J.,  in  the  course  of  his  analysis  of  the  case  of 
Thurston  v.  Hancock,  12  Mass.  220,  thus  gives  expression  to  his 
views  upon  the  law  as  applicable  to  the  facts  of  that  case ;  and 
while  this  expression  is  in  no  measure  an  authority,  yet  as  the 
expression  of  an  able  and  eminent  jurist,  it  shows  the  strong 
tendency  of  courts  toward  a  more  consistent  an'  equitable  con- 
23 
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struetion  of  the  legal  relations  of  adjoining  land  owners,  than  is 
to  be  found  in  the  dicta  of  Eolle  :  "  A  man  who,  himself,  builds 
a  house  adjoining  his  neighbor's  land  (says  Paekee,  C.  J.,  in 
Thurston  v.  Hancock),  ought  to  foresee  the  probable  use  by  his 
neighbor  of  the  adjoining  land,  and  by  a  convention,  or  by  a 
different  arrangement  of  his  house,  secure  himself  against  future 
interruption  and  inconvenience."  Referring  to  the  doctrine  of 
Eolle,  he  says :  "  We  have  not  been  able  to  discover  that  the 
doctrine  has  ever  been  overruled,  nor  to  discover  any  good 
reason  why  it  should  be."  The  case  itself  was  probably  decided 
erroneously.  Under  the  circumstances,  as  they  appeared  in 
evidence,  I  do  not  think  the  plaintiff  was  chargeable  with  any 
fault  or  negligence.  He  had  taken  the  precaution  to  sink  the 
foundation  of  his  house  fifteen  feet  below  the  natural  surface. 
The  defendant  had  dug  and  removed  the  soil  upon  his  adjoining 
lot  to  the  depth  of  forty-five  feet.  The  result  was  that  the 
plaintiff  was  obliged  to  take  down  his  house  to  save  the  materi- 
als. No  fault  or  negligence  was  imputable  to  the  plaintiff;  every 
reasonable  precaution  had  been  observed.  On  the  contrary,  the 
defendant  was  not  using  his  land  for  any  ordinary  purpose.  The 
plaintiff  had  sufficiently  guarded  himself  against  any  ordinary 
use  of  the  adjacent  land,  and  it  seems  to  me  that  the  action 
ought  to  have  been  sustained."  By  the  Eoman  law,  no  propri- 
etor was  permitted  to  excavate  on  his  own  land  so  as  to  endanger 
his  neighbor's  building,  and  every  person  erecting  a  new  build- 
ing was  bound  to  place  the  new  structure  a  certain  distance  from 
his  neighbor's  boundary.  This  rule,  however,  in  its  full  extent, 
would  hardly  be  adapted  to  the  present  condition  of  things,  par- 
ticularly in  large  cities  and  towns,  where  every  inch  of  space  is 
made  available,  and  is  indeed  necessary  to  supply  the  demands 
of  business.  In  Hunt  v.  Peahe,  supra,  the  court,  in  commenting 
upon  the  idea  that  no  recovery  could  be  had  for  an  injury  to 
support,  where  the  land  was  incumbered  with  buildings,  thus 
ridicules  the  doctrine  and  exposes  its  folly.  Wood,  C.  J  ,  says : 
"  In  fact,  the  weight  of  such  houses  would  bear  about  the  same 
proportion  to  that  of  two  hundred  feet  of  soil  which  a  chimney- 
pot bears  to  a  house ;  and  it  would  really  be  absurd  to  suppose 
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that  the  extra  load  of  the  house  was  the  thing  which  caused  the 
ground  to  yield  for  want  of  support." 

Sec.  185.  In  a  case  in  Kentucky,1  it  was  held  that  a  division 
fence  between  two  adjoining  land  owners  was  not  to  be  treated 
as  an  increased  burden  to  the  land,  and  that  it  was  entitled  to 
support  as  much  as  the  land.  This  decision  was  placed  upon 
the  ground  that  a  fence  between  adjoining  lots  is  a  necessary 
incident  to  the  exclusive  enjoyment  of  each  owner  of  his  own 
lot,  and  that  it  could  not  be  regarded  as  a  sensible  increase  of 
the  burden  to  be  supported.  But  suppose  the  fence  to  be  a 
heavy  stone  wall,  who  can  doubt  that  it  would  add  essentially 
to  the  pressure  upon  the  soil  ?  The  same  principle  that  per- 
mits a  division  fence  upon  land  would  extend  to  buildings  and 
all  other  structures  that  are  essential  to  the  actual  enjoyment  of 
the  land. 

Sec.  186.  In  Wyatt  v.  Harrison,  3  B.  &  Ad.  871,  it  appeared 
that  the  plaintiff  and  defendant  were  the  owners  of  adjoining 
lots,  upon  both  of  which  houses  had  been  erected.  The  defend- 
ant rebuilt  his  house,  and  in  so  doing  sunk  the  foundation 
thereof;  and  as  a  result  the  plaintiff's  foundation  wall  was  cracked 
and  injured.  It  does  not  appear  that  the  plaintiff's  soil  was 
interfered  with,  nor  does  the  declaration  in  the  case  allege 
that  as  a  cause  of  action  or  ground  for  damages.  But  it  was 
for  the  injury  to  the  wall  and  building  by  withdrawing  the 
support  of  the  defendant's  soil.  Lord  Tenteeden,  0.  J.,  said  : 
"It  may  be  true  that  if  my  land  adjoins  that  of  another,  and 
I  have  not,  by  building,  increased  the  weight  upon  my  soil,  and 
my  neighbor  digs  in  his  land  so  as  to  occasion  mine  to  fall 
in,  he  may  be  liable  to  an  action.  But  if  I  have  laid  an  addi- 
tional weight  upon  my  land,  it  does  not  follow  that  he  is  to  be 
deprived  of  the  right  of  digging  his  own  ground,  because  mine 
will  then  become  incapable  of  supporting  the  artificial  weight 
which  I  have  laid  upon  it."  In  this  case  it  will  be  observed 
that  the  question  of  liability  where  a  superincumbent  weight  has 
been  added  to  the  surface,  is  regarded  as  depending  upon  the 

1  O'Niel  v.  Haskins,  4  Bush.  (Ky.)  653. 
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fact  whether  the  building  increased  the  weight  upon  the  soil, 
and  consequently  contributed  to  the  injury. 

Sec.  187.  As  has  been  before  observed,  .this  right  of  lateral 
support  only  extends  to  the  soil  itself,  hence  if  one  owner  sees  fit 
to  excavate  up  to  the  limits  of  his  line,  and  replace  the  soil  with 
a  wall  or  other  artificial  structure,  the  right  ceases  to  exist  as  to 
the  wall  or  structure  placed  thereon,  and  the  adjoining  owner 
may,  in  the  exercise  of  ordinary  care,  excavate  to  any  depth  upon 
his  own  land,  even  though  by  so  doing  he  withdraws  the  support 
from  such  wall  or  structure,  and  causes  it  to  fall  into  his  pit.1 
For,  in  the  language  of  Lord  Tenteeden  in  Wyatt  v.  Harrison, 
"I  cannot,  by  laying  an  additional  weight  upon  my  land,  deprive 
my  neighbor  of  digging  in  his  soil."  The  reason  for  this  rule  isf 
that  if  one  land  owner  sees  fit  to  erect  a  house  at  the  confines  of 
his  own  land,  it  is  his  own  folly,  and  he  cannot,  by  being  prior 
in  point  of  time,  prevent  his  neighbor  from  building  there  also, 
and  the  only  restriction  imposed  upon  the  adjacent  owner  is, 
that  he  must  not  negligently  and  carelessly  excavate  upon  his  own 
land ;  but,  if  he  proceeds  with  ordinary  care,  he  will  be  excused 
from  liability,  no  matter  how  great  the  damage  of  his  neighbor's 
buildings." 

Seo.  188.  In  Ponton  v.  Holland,  ante,  the  question  of  negli- 
gence was  considered.  In  that  case,  it  appeared  that  the  plaintiff 
was  the  owner  of  a  house  and  lot  on  Warren  street,  in  the  city  of 
New  York,  and  the  defendant,  in  erecting  a  house  on  a  lot  con- 
tiguous to  the  plaintiff's,  in  order  to  lay  the  foundation,  dug  some 
distance  below  the  foundation  of  the  plaintiff's  house,  in  conse- 
quence of  which  one  of  the  corners  of  the  plaintiff's  house  settled, 
the  walls  cracked,  and  the  house  in  other  respects  was  injured. 

1  Thurston  n.  Hancock,  12  Mass.  220;  (N.  T.  Sap.  Ct.)  444,  the  court  say,  that 

La  Sala  v.  Holbrook,  4  Paige's  Ch.  (N.  the  motive  with  which  one  does  a  law- 

T.)  169 ;  Farrand  v.  Marshall,  19  Barb,  ful  act  is  of  no  consequence  in  deter: 

(N.  T.  Sup.  Gt)  409 ;  Shrieve  v.  Stokes,  mining  the  question  of  liability.  Smith 

S  B.  Monr.  (Ky.)  453 ;  McGuire  *>.  Mc-  <t>.  Kenrick,  7  C.  B.  515 ;  Gayford  s. 

Guire,  1  Dutch.  (N.  J.)  356.  Nichols,  9  Exch.  702 ;  Walters  v.  Pfiel, 

a  Thurston  «.  Hancock,  supra ;  Pan-  Moody  &  M.  362 ;  Dodd  n.  Holme,  1 

ton  «.  Holland,  17  Johns.  (N.  T.)  92 ;  Ad.  &  El.  493 ;  Massey  v.  Gadyer,  4  C. 

Trower  v.  Chadwick,  6  Bing.  (N.  C.)  1;  &  P.  161;  Charles  n.  Rankin,  22  Mo 

Rockwood  v.  Wilson,  11  Cush.  (Mass.)  556. 
221.    In  Pickard  v.  Collins,  23  Barb. 
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The  plaintiff  introduced  evidence  to  show  a  want  of  proper  skill 
and  care  in  the  persons  employed  by  the  defendant  to  lay  his 
foundation.  Woodwokth,  J.,  said:  "I  am  of  opinion  that  no 
man  is  answerable  in  damages  for  the  reasonable  exercise  of  a 
right,  when  it  is  accompanied  by  a  cautious  regard  for  the  rights 
.  of  others,  when  there  is  no  just  ground  for  the  charge  of  negli- 
gence and  unskillfulness,  and  when  the  act  is  not  done  mali- 
ciously." A  verdict  having  been  rendered  for  the  plaintiff  upon 
a  charge  of  the  court  that  withdrew  the  question  of  negligence 
from  the  jury,  a  new  trial  was  granted,  the  judge  saying :  "  The 
result  of  my  opinion  is,  that  the  plaintiff  has  not  shown  a  right 
to  recover  in  this  case,  unless  it  be  on  the  ground  of  negligence, 
in  not  taking  all  reasonable  care  to  prevent  the  injury." 

Sec.  189.  In  Thwrston  v.  Hancock,  12  Mass.  220,  the  plaintiff 
was  the  owner  of  a  lot  on  Beacon  street,  in  the  city  of  Boston, 
adjoining  lands  of  the  defendant,  and  erected  a  costly  dwelling- 
house  upon  the  confines  of  his  lot,  laying  the  foundation  very 
deep.  The  defendant,  a  short  time  after  the  plaintiff's  house 
was  completed,  commenced  excavating  upon  his  lot,  and  exca- 
vated to  the  depth  of  several  feet  below  the  lower  line  of  the 
foundation  of  the  defendant's  house,  and  sold  the  earth  so  taken 
out.  As  a  consequence,  the  plaintiff's  house  being  deprived  of 
the  support  of  the  defendant's  land,  began  to  settle,  and  he  was 
obliged  to  take  it  down.  The  court  held,  that,  in  the  absence 
of  negligence  or  malice,  no  recovery  could  be  had  for  the  injury 
to  the  building. 

Sec.  190.  In  ZaSala  v.  EoThrooTc,  4  Paige's  Ch.  (1ST.  T.)  169, 
the  plaintiffs  were  the  owners  of  certain  lots  on  Ann  street,  in 
the  city  of  New  York,  upon  which  was  a  church  called  Christ's 
Church,  whieh  had  been  erected  some  thirty-eight  years.  The 
defendant  was  the  owner  of  an  adjoining  lot  on  the  west  side  of 
the  church,  and  extending  to  within  some  six  feet  of  the  church. 
The  defendant  began  the  erection  of  a  building  upon  his  lot,  cov- 
ering the  entire  space,  and  was  excavating  for  the  foundation  of 
the  building,  intending  to  sink  it  some  sixteen  feet  lower  than 
the  foundation  of  the  church.    The  plaintiffs  brought  their  bill 
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for  an  injunction.  A  temporary  injunction  was  granted  upon  the 
filing  of  the  bill,  but  the  defendant  having  answered  and  set  up 
in  his  answer  that  he  was  proceeding  with  the  work  in  a  careful 
and  skillful  manner,  and  that  his  purpose  in  making  the  excava- 
tion to  the  depth  named  in  the  bill  was  to  erect  thereon  a  sub- 
'  stantial  building,  upon  hearing  on  appeal  the  injunction  was . 
dissolved,  the  court  holding  that  the  defendant  was  in  the  exer- 
cise of  a  legal  right,  and  that  the  damage,  if  any,  to  the  plaintiff 
would  be  "  darrmum  absque  injuria." 

Sec.  191.  The  degree  of  care  required  on  the  part  of  a  person 
excavating  upon  his  own  premises,  near  the  foundation  of  anoth- 
er's building,  cannot  be  accurately  defined,  but  must  necessarily 
depend  upon  the  circumstances  of  each  case.  The  character  of 
the  soil,  the  condition  of  the  wall  and  building,  the  depth  of  the 
excavation,  and  all  those  conditions  that  a  man  of  ordinary  pru- 
dence would  observe.1  The  better  criterion  by  which  to  deter- 
mine the  question  of  liability  would  seem  to  be,  that  if  the  mere 
exercise  of  a  lawful  right  to  remove  the  soil  upon  his  own  prem- 
ises occasioned  the  fall  of  the  structure,  no  liability  exists;  but 
if  the  fall  is  occasioned  by  the  manner  in  which  it  is  removed, 
then  liability  attaches  for  all  the  consequences  of  the  act.* 

Sec.  192.  As  to  the  degree  of  care  required  of  a  person  exca- 
vating upon  his  own  land,  where  there  is  an  erection  upon  the 
adjoining  land,  it  seems  that  no  more  than  ordinary  care  is 
required.  There  must  be  an  absence  of  negligence  or  unsMllful- 
ness  and  of  improper  motive.8  There  can  be  no  negligence 
imputed,  except  as  to  structures,  that  are  visible  or  known  to  the 
party  causing  the  excavation  to  be  made,  and  the  degree  of  care 
to  be  used,  is  in  view  of  the  circumstances  known  to  him.*    The 

1  Panton  v.  Holland,  17  Johns.  92;  Smiths.  Kendrick,  7  C  B.  515 ;  Thurs- 

McGuire  v.  Grant,  1  Dutch.  (N.J.)  356;  ton  o.  Hancock,  12  Mass.  220;  La  Sala 

Kockwood  v.  Wilson,  11  Cush.  (Mass.)  «.  Holbrook,  4  Paige's  Ch.  (N.  T.)  169 ; 

221;  Charles  v.  Rankin,  21  Mo.  566;  Gale  on  Easements  (3d  Lond.  ed.),  349 ; 

Foley  v.  Wyeth,  2  Allen  (Mass.),  131 ;  Walters  «.  Pfiel,  Moody  &  M.  364. 

Shrieve  1>.  Stokes,  8  B.Monr.  (Ky.)  453;  3  McGuire  o.  Grant,  1  Dutch.  (N.  J.) 

Massey  *>.  Gadyer,  4  C.  &  P.  161 ;  Smith  361. 

v.  Kendrick,  7  C.  B.  575.  *  Chadwick  v.  Trower,  3  Bing.  (N.  C.) 

!  Dodd  v.  Holme,  1  Ad.  &  El.  493 ;  334. 
Trower  «.  Chadwick,  3  Bing.  (N.  C.)  334; 
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test  is  not  whether  a  party  has  used  such  care  as  a  prudent  man 
would  use  if  all  the  loss  and  damage  was  his  own,  neither  is  that 
degree  of  care  required  which  a  prudent  man,  skilled  in  such 
business,  would  use,  nor,  on  the  other  hand,  can  he  excuse  himself 
from  liability  upon  the  ground  that  he  has  followed  the  directions 
of  a  skillful  and  careful  person ;  but  the  decisive  question  is,  was 
there  negligence  in  view  of  the  circumstances  of  the  case  ?  *  Was 
the  work  managed  and  executed  with  such  care  and  caution  as 
men  of  common  prudence  usually  exercise  in  the  management  of 
their  own  business  ?  * 

Sec.  193.  The  question  sometimes  arises  as  to  what  acts  of  the 
plaintiff,  contributing  to  the  injury,  relieves  the  defendant  from 
liability.  In  Partridge  v.  Scott,  3  M.  &  W.  220,  it  was  held 
that,  where  the  plaintiff  had  excavated  under  his  own  land, 
making  it  require  more  support  than  it  otherwise  would,  he  can- 
not recover  of  an  adjoining  owner  who  removes  the  minerals 
from  his  lands,  if  the  injury  would  not  have  happened  except 
for  the  excavation  made  by  the  plaintiff  in  his  lands.  In  Far- 
rand  v.  Marshall,  21  Barb.  (N.  Y.  Sup.  Ct.)  409,  the  rule  was 
laid  down  that  there  can  be  a  recovery  for  all  such  injuries, 
"  provided  the  plaintiff  has  done  nothing  with  his  own  land  con- 
tributing to  produce  the  injury,  and  in  hostility  to  the  legitimate 
and  proper  exercise  of  the  other's  paramount  right  to  improve 
his  own  premises."  The  rule  may  be  stated  broadly,  that  if  the 
damages  would  have  resulted  if  there  had  been  no  contributory 
act  on  the  part  of  the  plaintiff,  there  can  be  a  recovery ;  *  and  the 
fact  that  the  act  of  a  third  person  has  contributed  to  the  injury, 
is  no  defense.'  Neither  does  the  fact  that  a  house  is  of  faulty 
construction  or  out  of  repair  shield  the  defendant  from  liability, 

1  Charles  v.  Rankin,  22  Mo.  556.  ises  increased  the  pressure  and   pro- 

8  Rockwood    v.    Wilson,    11    Cush.  moted  the  injury,  that  furnished  no 

(Mass.)  221.  defense  in  an  action  for  damages  re- 

8  Smith  v.  Hardesty,  31  Miss.  411 ;  suiting  from  the  defendant's  excavat- 

"Walters    v.    Pfiel,  Moody  &  M.  362;  ing  his  lands.     The  court  said  :  "The 

Richart  t>.  Scott,  7  Watts  (Penn.),  460 ;  defendant   cannot    exonerate  himself 

Dodd  v.  Holme,  1  Ad.  &  El.  493 ;  Hamer  by  showing  that  the  particular  injury 

v.  Knowles,  4  H.  &  N.  459.  complained  of  would  not  have  occurred 

4  Foley  v.  Wyeth,  2  Allen  (Mass.),  if  other  persons  had  never  made  alter- 

121,  in  which  it  was  held,  that  where  ations  or  improvements    upon    their 

buildings  erected  upon  adjoining  prem-  respective  closes." 
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if  the  injury  results  from  the  defendant's  negligence.1  Where 
the  defendant  causes  the  injury  in  the  prosecution  of  an 
improvement  upon  his  own  land,  for  his  own  benefit,  according 
to  his  best  skill  and  judgment,  not  foreseeing  that  it  will  pro- 
duce injury  to  his  neighbor,  yet,  if  damages  actually  result  to 
his  neighbor  therefrom,  the  fact  that  they  were  unwittingly 
inflicted  will  afford  no  protection  from  the  consequences.3 

SUBJACENT  SUPPOET. 

Sec.  194.  There  are  frequently  two  freeholds  in  the  same 
estate,  one  in  the  surface,  and  another  in  the  minerals  beneath ; 
and  the  rights  of  parties  thus  situated,  in  reference  to  their 
several  estates,  often  becomes  an  important  subject  of  inquiry, 
particularly  in  mining  districts.  These  estates  are  created  by  the 
owner  of  the  entire  freehold  selling  the  estate,  reserving  the 
minerals  beneath,  or  selling  the  minerals,  reserving  the  surface. 
Of  course  the  natural  rights  of  the  parties  to  such  estate  may  be 
varied  or  changed  by  the  conditions  of  the  conveyances,  and 
such  rights  reserved  to  one  or  given  to  another,  in  reference  to 
the  uses  of  the  several  estates,  as  the  grantors  thereof  elect." 
The  right  to  the  minerals  reserved  is  a  right  to  land,  but  a  right 
to  work  mines  in'  another  man's  lands  is  an  easement.4  But 
when  there  is  a  simple  conveyance  of  the  surface,  reserving  the 
mines,  with  the  right  to  enter  upon  the  surface  to  work  the 
same,  and  no  express  power  given  or  reserved  to  produce  a  sub- 
sidence of  the  surface,  if  necessary  in  the  working  of  the  mines, 

1  Richart  v.  Scott,  7  Watts  (Penn.),  liable  for  damages  that  resulted  when 

460 ;  Dodd  v.  Holmes,  3  Ad.  &  El.  493 ;  he  had  no  just  cause  to  apprehend 

Walters  «.  Pfiel,  M.  &  M.  362 ;  Smith  them,  and  they  resulted  from  an  un- 

®.  Hardesty,  31  Miss.  411.  foreseen  cause.     Washbtjmt,  in  his 

5  Sutton  o.  Clark,  6  Taunt.  29;  Tramer  valuable  work  on  Easements,  p.  439, 

v.  Chadwick,  6  Bing.  (N.  C.)  1,  is  some-  lays  down  the  same  doctrine,  citing 

times  cited  as  establishing  a  different  the  two  last-named  cases  as  authority 

doctrine,  but  an  examination  of  that  therefor ;  but  I  apprehend  that  the 

case  will -show  that   the   judgment  cases  do  not  really  sustain  the  doctrine, 

turned  upon  the  question  of    negli-  and  that  the  rule  as  laid  down  by 

gence,  the  court  holding  that,  where  Gibbs,  C.  J.,  in  Sutton  u.  Clark,  really 

there  was  no    reason    to    apprehend  embodies  the  true  rule  of  liability, 
damage,  a  less  degree  of  care  would        '  Hartwell  <o.  Camman,  2  Stockt.  (N. 

be  required  than  where  the  injurious  J.)  128 ;  Stewart  v.  Chadwick,  8  Clarke 

results  were  obvious.    In  Shrieve  v.  (Iowa),  463 ;  Caldwell  v.  Copeland,  87 

Stokes,  8    B.  Monr.  433,  there  is  a  Penn.  St.  427 ;  Merritt  v.  Judd,  14  Cal. 

dictum  to  the  effect  that  one  excavat-  49. 
ing  in  his  own  lands  would  not  be       4  Wilkinson  v.  Proud,  11  M.  &  W.  33. 


LATERAL  AND  SUBJACENT  SUPPORT  OF  LANDS.    185 

the  person  owning  the  minerals  is  bound  at  his  peril  not  to 
cause  a  subsidence  of  the  surface,  even  though  he  cannot  work 
•  his  mines  at  all  without  doing  so ;  and  no  degree  of  care  or  skill 
exercised  in  the  mining  operations  will  shield  him  from  liability 
to  the  owner  of  the  surface  for  all  damages  sustained  by  reason 
of  any  subsidence  thereof.'  A  custom,  as  between  the  owner  of 
the  surface  and  the  owner  of  the  mines,  entitling  the  owner  of 
the  mines  to  cause  a  subsidence  of  the  surface,  if  necessary  to  the 
working  of  the  mines,  will  not  be  operative  to  shield  the  mine 
owner  from  liability  —  and  such  a  custom  has  been  held  bad  and 
wholly  void."  There  are  some  English  cases '  in  which  such  a 
custom  was  measurably  sustained,  but  they  seem  to  have  been 
overruled  by  the  later  cases ;  and  it  seems  to  be  well  settled  that, 
in  the  absence  of  express  contract,  the  owner  of  the  minerals 
cannot  remove  them  without  leaving  sufficient  support  to  main- 
tain the.  surface  in  its  natural  condition,  and  that  if  the  mine 
owner  so  weakens  the  support  of  the  surface,  by  the  removal  of 
the  minerals,  as  to  cause  its  subsidence,  he  is  liable  for  all  the 
damages  that  ensue  therefrom.  He  may  take  out  so  much  of 
the  minerals  as  he  can  without  causing  a  subsidence  of  the  sur- 
face, but  is  bound  at  his  peril  not  to  go  beyond  that  point.* 

Sec.  195.  In  Harris  v.  Eyding,  5  Mees.  &  Wels.  (Exch.)  60, 
a  question  came  before  the  court  as  to  the  rights  of  a  mine  owner 
and  the  owner  of  the  surface  under  a  conveyance  from  the  defend- 
ant, in  which  he  reserved  "  all  and  all  manner  of  coals,  seams  and 
veins  of  coal,  iron  ore,  and  all  other  mines,  minerals  and  metals 
which  then  were,  or  at  any  time,  and  from  time  to  time  there- 

1  Wakefield  ®.  Duke  of  Buccleugh,  4  M.  &  W.  60 ;  Smart  v.  Morton,  5  E.  &  B. 

L.   R.  (Eq.   Ca.)   613 ;    Humphries  v.  30 ;  Peyton  v.  Mayor  of  London,  9  B. 

Brogden,  15  Jur.  134  ;  1  E.  L.  &  Eq.  &  C.  725  ;  7  L.  R.  (K.  B.)  322 ;  Partridge 

241 ;  20  L.  J.  (N.  S.)  Q.  B.  10.  v.  Scott,  3  M.  &  W.  (Exch.)  220 ;  7  L. 

8  Hilton  v.  Lord  Granville,  5  Q.  B.  J.  (N.  S.)  101 ;  Rowbotham  v.  Wilson, 

701 ;    Blackett  v.  Bradley,  1   Best  &  8  H.  L.  Cas.  348 ;  Hamer  v.  Knowles, 

Smith,  940 ;    Wakefield   v.  Duke    of  6  H.  &  N.  458 ;  Bonomi  ®.  Backhouse, 

Buccleugh,  4  L.  R.  (Eq.  Ca.)  651 ;  Con-  E.  B.  &  E.  622 ;  Jeffries  v.  Williams,  1 

stable  v.  Nicholson,  14  C.  B.  (N.  S.)  230.  Eng.  Law  &  Eq.  436 ;   5  Exch.  792  ; 

3  Bateson  v.  Green,  5  T.  R.  411 ;  Art-  Proud  v.  Bates,  34  L.  J.  (Ch.)  406 ; 
lett  v.  Ellis,  7  B.  &  C.  346 ;  Folkard  v.  Dugdale  o.  Robertson,  3  K.  &  J.  695  ; 
Hammett,  5  T.  R.  517.  Berkly  e.  Shafte,  15  C.  B.  (N.  S.)  79 ; 

4  Humphries  v.  Brogden,  15  Jur.  124;  Richards  «.  Harper,  L.  R.  (Ex.)  199; 
20  L.  J.  (N.  S.)  10 ;  1  Eng.  Law  &  Eq.  Elliott  v.  N.  E.  R.  R.  Co.,  10  H.  L.  Cas. 
241 ;  12  Q.  B.  739;  Harris  v.  Kyding,  5  333. 

24 
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after,  should  be  discovered  in  or  upon  said  premises,  with  free 
liberty  of  ingress,  egress  or  regress,  to  come  into  or  upon  the 
premises  to  dig,  delve,  search  for  and  get  to  the  said  mines  and 
every  part  thereof,  and  to  sell  and  dispose  of,  take  and  convey 
away  the  same  at  their  free  will  and  pleasure ;  and  also  to  sink 
shafts  for  the  raising  up  works,  carrying  away  and  disposing  of  the 
same  or  any  part  thereof,  making  a  fair  compensation  to  the  owners 
of  the  surface  for  the  damage  done  thereto,  and  the  pasture  and 
crops  growing  thereon."  Under  this  reservation  the  defendant 
began  the  work  of  taking  out  the  minerals,  and,  failing  to  leave  suit- 
able supports,  the  surface  subsided  and  injured  the  plaintiffs  estate. 
The  plaintiff  brought  his  action  on  the  case  for  the  nuisance,  and 
the  defendant  plead  in  bar  to  a  recovery  the  powers  reserved  to 
himself  in  his  grant  to  the  plaintiff.  The  jury  returned  a  verdict 
for  the  plaintiff,  and,  upon  hearing  in  Exchequer,  Pabke,  B.,  in 
delivering  an  opinion  as  to  the  rights  of  the  parties  under  this 
reservation,  said :  "  The  rule  of  law  is,  that  a  reservation  is  to  be 
construed  strictly ;  still,  however,  it  would  reserve  to  the  grantor 
all  that  was  not  conveyed  by  the  grant,  provided  the  meaning 
and  intention  of  the  parties  be  clear ;  what  then  is  the  meaning 
and  intention  of  the  parties  here  ?  It  is  clearly  the  meaning  and 
intention  of  the  grantor,  that  the  surface  shall  be  fully  and  bene- 
ficially held  by  the  grantee,  he  reserving  to  himself  all  the  mines 
and  veins  of  coal  and  iron  ore  below.  By  reasonable  intendment, 
therefore,  the  grantor  can  be  entitled  under  the  reservation  only 
to  so  much  of  the  mines  below  as  is  consistent  with  the  enjoy- 
ment of  the  surface,  according  to  the  true  intent  of  the  parties  to 
the  deed,  that  is,  he  only  reserves  to  himself  so  much  of  the 
mines  and  minerals  as  could  be  got,  leaving  a  reasonable  support 
to  the  surface."  The  verdict  was  sustained  by  the  unanimous 
opinion  of  the  court.  Thus  it  will  be  seen,  that  if  the  owner  of 
the  fee  would  reserve  the  minerals  and  the  right  to  take  them 
out,  even  to  the  extent  of  causing  a  subsidence  of  the  surface,  he 
must  reserve  that  power  in  his  grant  in  express  and  positive  terms. 

Seo.  196.  In  Wakefield  v.  The  Duke  of  Buccleugh,  i  L.  R. 
(Eq.  Cas.)  624,  there  was  a  sale  of  the  surface  to  the  plaintiff,  the 
defendant  reserving  all  mines,  with  the  right  to  use  the  surface 
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for  the  purpose  of  working  the  mines.  The  defendant,  in  the 
process  of  working  the  mines,  weakened  the  support  of  the  sur- 
face from  the  mineral  strata,  and  the  plaintiff  brought  a  bill  to 
restrain  the  defendant  from  working  the  mines  at  all,  alleging 
that  the  same  could  not  he  worked  without  injury  to  the  surface. 
It  having  appeared,  upon  hearing  of  the  cause,  that  the  mines  could 
not  be  worked  at  all  without  injury  to  the  surface,  the  defendant 
insisted  that  he,  being  the  owner  of  the  minerals,  had  a  right  to 
take  them  out,  observing  the  custom  of  the  country,  and  leaving 
6uch  supports  for  the  surface  as  it  was  the  custom  to  leave.  And 
that  the  fact  that  the  quarries  were  on  the  surface,  in  view  of  the 
right  reserved  by  him  to  take  out  the  minerals,  showed  that,  if 
thought  necessary,  he  might  disturb  the  surface.  But  Vice- 
Chancellor  Mauns,  after  an  able  and  exhaustive  review  of  all 
the  cases  bearing  upon  the  point,  granted  an  injunction  restrain- 
ing the  defendant  from  working  the  mines  so  as -to  cause  a  sub- 
sidence of  the  surface,  in  the  absence  of  an  express  reservation 
of  power  to  do  so.  And,  in  commenting  upon  the  point  that 
the  defendant  could  not  work  his  mines  at  all  without  injury  to 
the  surface,  he  said :  "  I  am  fully  alive  to  the  fact  that  the  result 
of  my  judgment  is  to  put  the  owner  of  the  mines  at  the  mercy 
of  the  owner  of  the  surface,  but  in  most  instances  their  common 
interest  would  lead  to  an  arrangement,  and  I  assume  the  contrary 
to  be  the  case  here  only  on  account  of  the  surface  being  of  some 
extraordinary  value  to  the  plaintiff."  Thus  establishing  fully 
the  doctrine  that  the  owner  of  the  minerals  cannot  take  them 
under  a  reservation,  or  by  virtue  of  any  custom,  unless  he  has 
expressly  reserved  to  himself  the  right  to  produce  a  subsidence 
of  the  surface,  if  necessary.  The  judgment  in  this  case  was 
afterward  reversed  in  the  house  of  lords,1  but  the  same  doctrine 
was  held  there  as  in  the  court  below,  as  to  the  necessity  of  an 
express  reservation;  but  the  court  held  that  the  language  of  the 
reservation  in  this  case  conferred  the  power  upon  the  defendant 
absolutely  to  destroy  the  surface. 

Sec.  197.  In  Hext  v.  Gill*  there  was  a  conveyance  to  the 

plaintiff   of  the  premises,  with  a   reservation  to  the   defend- 

1  Wakefield  r>.  Duke  of  Bucclengh,       »  Hext  v.  Gill,  7  L.  R.  (Eq.  Cas.)  699. 
L.  R.,  4  H.  L.  377. 
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ants  of  all  the  mines  arid  minerals  therein,  and  a  right 
of  entry  to  work  the  mines.  There  was  a  large  quantity  of 
china  clay  upon  the  premises,  which  the  defendant  claimed  the 
right  to  take  out  of  the  land  under  his  reservation  of  minerals, 
but  which  could  not  be  taken  out  without  injury  to  the  surface. 
The  court  held  that  the  clay  was  embraced  in  the  reservation, 
but  that  the  defendant  having  neglected  to  reserve  the  right  of 
interfering  with  the  surface  by  the  operations  of  mining,  the 
power  could  not  be  implied  from  the  mere  fact  that  a  reservation 
had  been  made.  That  the  reservation  of  minerals,  with  the  right 
to  work  the  mines,  could  only  be  construed  as  giving  a  right  to 
take  out  the  minerals,  if  that  could  be  done  without  causing  a 
subsidence  of  the  surface,  and  restrained  the  defendant  from 
taking  out  the  clay  in  any  manner  that  would  injure  the  surface. 

Seo.  198.  In  Smart  v.  Morton,1  there  was  a  reservation  of  the 
minerals  in  the  land,  with  power  "  to  seek,  work  and  win  the  same 
in  any  part  of  the  said  premises,  and  to  drive  drift  or  drifts,  make 
water-gate  or  water-gates,  or  use  any  other  way  or  ways  for  the 
better  and  more  commodious  working  and  winning  the  same,  in 
the  said  hereby  granted  or  intended  granted  premises,  or  any 
part  of  the  same."  A  verdict  having  been  rendered  in  favor  of 
the  plaintiffs,  upon  hearing  in  exchequer,  Lord  Campbell,  C.  J., 
said :  "  The  simple  reservation  of  the  minerals  does  not  deprive 
the  grantee  of  the  surface  of  the  right  of  support  from  the 
minerals,  and  the  defendant  must  rely  upon  the  supposed  power 
reserved  for  the  working  of  the  minerals."  The  judgment  of  the 
lower  court  was  affirmed.  So  in  Bell  v.  Wilson?  the  minerals 
were  reserved,  and  it  was  held  that  certain  stones  in  the  soil  were 
embraced  under  the  reservation ;  but,  although  power  to  work 
and  take  out  the  minerals  was  reserved  in  the  grant  of  the  sur- 
face, yet  the  lord  justices  held  that,  as  the  stone  could  not  be 
taken  out  except  by  quarrying,  and  a  consequent  destruction  of 
the  surface,  the  defendant,  under  a  reservation  of  power  to  take 
out  the  minerals,  without  an  express  reservation  of  a  right  to  let 
down  or  destroy  the  surface,  would  not  be  justified  in  injuring 
the  surface. 

1  Smart  v.  Morton,  6  E.  &  B.  643 ;  30  *  Bell  v.  Wilson,  4  L.  R.  (Eq.  Ca.) 
Eng.  Law  &  Eq.  385.  303. 
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Sec.  199.  In  Hilton  v.  Lord  Granville*  it  was  held  that  where 
lands  had  been  improved  and  were  covered  with  buildings,  even 
a  grant  to  let  down  the  surface  would  be  regarded  as  repugnant, 
and  rejected  as*  absurd.  And  that  decision  was  afterward  sup- 
ported in  the  house  of  lords,  in  the  case  of  Marquis  of  Salisbury 
v.  Gladstone.1  In  Richards  v.  Harper?  there  was  a  grant  with 
covenants  against  liability  for  the  subsidence  of  the  surface  in 
the  working  of  the  mines ;  but  the  court  held  that  this  covenant 
did  not  run  with  the  land.  In  several  other  cases,*  it  was  held 
that  stipulations  as  to  the  manner  of  working  the  mines,  and  for 
compensation  for  all  injuries  to  the  surface  resulting  therefrom, 
did  not  deprive  the  surface  owner  of  his  right  to  support  from 
the  mineral  strata,  or  justify  the  owner  of  the  mines  in  depriving 
him  of  it.  To  summarize  these  doctrines,  as  held  by  the  courts, 
it  may  be  said  that  the  surface  has  a  right  to  support ;  that  this 
is  a  part  of  the  freehold,  and  not  an  easement ;  *  that  the  mine 
owner  can  only  work  so  far  as  is  consistent  with  this  right,  and 
is  liable  if  he  violates  it ; '  and  that  the  right  of  support  is  inde- 
pendent of  the  nature  of  the  strata,  and  in  no  sense  dependent 
iipon  the  fact  that  it  cannot  be  worked  without  injury  to  the 
surface.  This  is  the  mine  owner's  misfortune,  and  does  not  in 
any  sense  impair  the  surface  owner's  right.'  The  highest  care 
and  skill  in  the  working  of  the  mine  is  no  defense  whatever,  if 
injury  results  to  the  surface ;  and  negligence  need  not  be  proved, 
even  though  it  is  alleged  in  the  declaration.'  The  degree  of  sup- 
port must  be  in  accordance  with  the  present  or  intended  use  of 
the  property,"  and  a  custom  of  the  country  will  not  uphold  an 
injury  thereto.10  But  the  right  may  be  waived  by  grant,  or  by 
express  reservation  of  the  right  totinterfere  with  it ;  but  the  lan- 

1  Hilton  «.  Lord  Granville,  5  Q.  B.  '  Wakefield  v.  Duke  of  Buccleugh, 

721.  4  H.  L.  C.  377. 

8  Marquis  of  Salisbury  v.  Gladstone,  8  Hamer  v.  Knowles,  6  H.  &  N.  459  ; 

H.  L.  C.  692.  Smart  v.  Morton,  30  Eng.  Law  &  Eq. 

8  Richards  v.  Harper,  1  L.  R.  (Exchq.)  385 ;  Hunt  v.  Peake,  Johns.  Ch.  (Eng.) 

199.  705  ;  Brown  e.  Robbing,  4  H.  &  N.  186. 

4  Humphries  v.  Brogden,  1  Eng.  Law  •  Proud  v.  Bates,  34  L.  J.  (Ch.)  406 ; 
&  Eq.  380 ;  Harris  «.  Rvding,  5  M.  &  Berkly  u.  Shafte,  15  C.  B.  (N.  S.)  79 ; 
W.  60 ;  Roberts  «.  Haines,  7  E.  &  B.  Dugdale  v.  Robertson,  3  K.  &  J.  695. 
625  ;  also  6  id.  643.  lu  Constable  v.  Nicholson,  14  C.  B. 

5  Backhouse  v.  Bonomi,  9  H.  L.  C.  (N.   S.)  230 ;    Wakefield  v.   Duke  of 
503.  Buccleugh,  4  L.  R.  (Eq.  Cas.)  313 ;  i  H. 

8  Caledonian  R.  R.  Co.  e.  Sprot,  2    &  C.  377. 
Macq.  (Scotch)  449. 
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guage  must  be  such  as  clearly  to  import  the  power  granted  or 
reserved.  *  The  right  only  exists  to  the  extent  necessary  to  pre- 
vent a  subsidence  of  the  surface ;  and  a  withdrawal  of  all  the 
minerals,  that  does  not  injure  the  surface,  is  not  an  interference 
with  the  surface  owner's  rights,  and  is  not  actionable  (see  all  the 
cases  cited).  The  right  is  absolute  to  the  extent  only  that  the 
surface  must  not  be  injured  by  a  withdrawal  of  the  minerals,  but 
if  the  nature  of  the  soil  is  such  above  the  minerals  as  not  to  need 
their  support,  the  entire  mineral  strata  may  be  exhausted. 

Sec.  200.  It  may  be  proper  here  to  state,  that  a  reservation  of 
mines  or  minerals  carries  with  it  a  right  reasonably  to  work  for 
the  same;  but  there  is  this  fact  to  be  observed,  that  nvmes, 
according  to  the  common  and  ordinary  definition  of  the  term,  as 
well,  also,  as  the  legal  application,  signify  a  "  way  or  passage  under 
ground,  a  subterranean  duct,  course  or  passage,  whether  in  search 
of  metals  or  to  destroy  fortifications,"  etc.,  and  the  word  "  min- 
eral," being  derived  from  "  mine,"  signifies  that  which  is  obtained 
by  under-ground  working,  and  not  that  which  is  dug  from  quar- 
ries, which  are  wrought  from  the  surface."  But  while  a  reserva- 
tion of  minerals  authorizes  their  being  taken  out  in  a  reasonable 
manner,"  yet  it  has  been  demonstrated  by  the  cases  referred  to, 
that  it  only  justifies  their  being  taken  when  that  can  be  done 
without  injury  to  the  surface.  But  where  quarries  are  reserved, 
this,  without  any  express  reservation  of  a  right  to  injure  the  sur- 
face, carries  with  it  such  a  right  as  a  necessary  incident,  because 
the  natural  and  ordinary,  as  well  as  legal,  import  of  the  word, 
contemplates  surf  ace- working.  A  quarry  signifies  a  stone  pit* 
and  refers  to  a  place  above,  rather  than  under,  the  ground,  and 
the  intention  of  the  parties,  in  all  conveyances,  being  gathered 

'  Earl  of  Cardigan  v.  Armitage,  2  B.  Chadwick,  7  Irish  C.  L.  101 ;  Listowl 

&  0.  197;  Wakefield'  v.  Duke  of  Buc-  v.  Gibbings,  9  id.  223;  King  ».  Duns- 

cleugb,  4  H.  L.  C.  377 ;  Rowbotham  u.  ford,  2  B.  &  Ad.  65.  Also,  see  briefs  of 

Wilson,  8  H.  L.  C.  345 ;  Bell  v.  Wilson,  Bailey,  Q.  C,  for  plaintiffs,  and  Gif- 

4  L.  R.  (Eq.  Cas.)  303  ;  Harris  v.  Ryding,  ford,  Q.  C,  for  defendant,  in  Bell  <o. 

5  TM.  &  W.  60 ;  Elliott  «.  N.  E.  R.  R.  Co.,  Wilson,  4  Law  R.  (Eq.  Cas.)  303 ;  also 
10  H.  L.  C.  333 ;  Hext  v.  Gill,  7  L.  R.  opinion  of  Tuknek,  L.  J.,  in  the  same 
(Eq.  Cas.)  699.  case. 

!  Encyclopedia  Metropolitans,  874 ;  8  Earl  of  Cardigan  t>.  Armitage  2  B 

Rex  v.  Brettel,  3  B.  &  Ad.  424 ;  Rex  v.  &  C.  197. 

Inhabitants  of  Sedgeley,  2  id.  65 ;  Dar-  *  Johnson's  Dictionary,  Quarry. 
fill  o.  Raper,  3  Drew,  294;  Brown  v. 
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from  the  language  used,  the  law  makes  this  proper  distinction 
between  the  reservation  of  a  mine  and  a  quarry.1  Therefore,  the 
reservation  of  minerals  gives  no  right  to  take  them  out  of  the 
earth,  except  where  it  can  be  done  without  injury  to  the  surface ; 
but  the  reservation  of  quarries  carries  with  it  the  right  to  dig  the 
surface,  because  that  power  is  necessarily  implied  as  in  accord- 
ance with  the  intention  of  the  parties,  because  it  is  the  only 
method  by  which  the  stone  can  be  taken  out. 

Sec.  201.  The  right  to  subjacent  support  for  land,  it  is  said,  is 
only  applicable  to  the  land  in  its  natural  condition,  unincum- 
bered by  buildings  or  other  structures  that  sensibly  increase  the 
pressure  thereon ;  but,  as  has  previously  been  explained,  the  mere 
presence  of  a  building  or  other  structure  upon  the  surface  does 
not  prevent  a  recovery  for  injuries  to  the  surface,  unless  it  is 
shown  that  the  subsidence  would  not  have  occurred  except  for 
the  presence  of  the  buildings.  When  the  injury  would  have 
resulted  from  the  act  if  no  buildings  existed  upon  the  surface,  the 
act  creating  the  subsidence  is  wrongful,  and  renders  the  owners 
of  the  mines  liable  for  all  damages  that  result  therefrom,  as  well 
to  the  buildings  as  to  the  land  itself.* 

Sec.  202.  It  is  laid  down  in  elementary  books,  and  is  to  be 
found  in  the  dicta  of  some  of  the  cases,  that  a  person  may  acquire 
a  prescriptive  right  for  the  support  of  a  building,  either  adjacent 
or  subjacent.'  In  StanseU  v.  Jollard,  referred  to  in  the  previous 
note,  Lord  Ellenboeotoh  said:  "When  a  man  builds  to  the 
extremity  of  his  land,  and  has  enjoyed  his  building  for  more  than 
twenty  years,  upon  analogy  to  the  rule  as  to  lights,  he  acquires  a 
right  to  support,  or,  as  it  were,  of  leaning  to  his  neighbor's  soil, 
so  that  his  neighbor  cannot  dig  no  near  as  to  remove  his  support, 

1  Bell  v.  Wilson,  4  Law  R.  (Eq.  Cas.)  vol.  96,  p.  622 ;  Hamer  v.  Knowles,  6 

303.  H.  &  N.  459  ;  Stroynan  v.  Knowles,  id. 

8  Brown  «.  Robbing,  4  H.  &  N.  186 ;  454 ;  Partridge  «.  Scott,  3  M.  &  W.  60; 

Jeffries    v.   Williams.    5    Exch.    792 ;  Humphries  «.  Brogden,  1  Eng.  Law  & 

Roberts  v.  Haines,  6  E.  &  B.  643 ;  7  id.  Eq.  241 ;  Wyatt  v.  Harrison,  3  B.  &  Ad. 

625  ;  88  Eng.  Com.  Law,  625.    Where  871 ;  Harris  «.  Ryding,  5  M.  &  W.  60. 

the  act  is  wrongful,  the  injury  to  the  *  StanseU  v.  Jollard,  1  Selw.  N.  P. 

buildings  may  be  recovered  as  conse-  444 ;  Hide  v.  Thornborough,  2  Car.  & 

quential  damages.      Bonomi  v.  Back-  K.  250 ;  Dodd  v.  Holme,  1  Ad.  &  El. 

house,  E.  B.  &  E.  622 ;  Eng.  Com.  Law,  493 ;  Partridge  n.  Scott,  3  M.  &  W.  220. 
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but  otherwise  as  to  a  house  newly  built."  This  dictum  oi  Lord 
Ellenborough  is  sustained  by,  or  rather  referred  to  in,  numerous 
cases ;  but,  it  will  be  observed,  that  it  is  mere  dicta,  and  is  no 
part  of  the  actual  judgment  in  any  of  the  modern  cases,1  and  it 
is  exceedingly  difficult  to  see  how  any  prescriptive  right  can  thus 
be  created.  A  builds  a  house  upon  his  own  land,  adjoining  the 
lands  of  B ;  in  so  doing  he  is  in  the  exercise  of  a  lawful  right, 
and  no  right  of  action  accrues  against  him  in  favor  of  B,  for  no 
right  of  B  has  been  invaded,  and  no  actual  damage  done.  Then, 
upon  what  principle  of  law,  as  applicable  to  the  doctrine  of  pre- 
scription, can  it  be  said  that  A,  after  the  lapse  of  twenty  years, 
acquires  a  prescriptive  right  to  have  his  lands  supported  by  the 
lands  of  B.  Lord  Ellenborough  says,  that  the  acquisition  of 
this  right  is  in  analogy  to  the  doctrine  of  lights.  But  it  seems 
that  that  right  is  not  recognized  in  this  country,  and  in  England, 
even,  it  rests  not  upon  the  principles  of  the  common  law,  but 
upon  the  Prescription  Act,  §§  2,  3,  Win.  IV,  ch.  71.  In  Solomon 
v.  Vinters1  Go.,*  Pollock,  C.  B.,  questions  the  soundness  of  any 
such  doctrine  in  a  very  pertinent  manner.  He  says :  "  It  is  diffi- 
cult to  see  how  the  circumstance  of  the  house  having  stood  there 
twenty  years  makes  any  difference,  or  creates  a  right  where  houses 
are  supposed  to  have  been  built  by  different  adjoining  owners, 
each  with  its  own  separate  and  independent  walls,  but  upward  of 
twenty  years  ago,  one  of  them  got  out  of  the  perpendicular,  and 
leaned  upon  and  was  then  supported  in  part  by  the  others,  so 
that  if  the  latter  were  removed  the  other  would  fall.  It  cannot 
be  a  right  by  prescription,  which  supposes  a  state  of  things  exist- 
ing before  the  time  of  legal  memory.  It  seems  to  us  that,  in  the 
absence  of  all  evidence  as  to  origin  or  grant,  the  only  way  in 
which  a  right  can  be  supported  is  that  suggested  by  Lord  Camp- 
bell,8 namely,  an  absolute  rule  of  law  similar  to  that  which  is 
stated  to  have  existed  in  the  civil  law.  But  there  is  no  authority 
for  any  such  rule  to  be  found,  at  least  none  was  stated  to  us.     Lord 

1  Palmer  v.  Fleshees,  1  Siderfin,  167 ;  E.  622  ;  Biwn  u.  Windsor,  1  C.  &  J.  27; 

Hide  v.  Thornborough,  2  Car.  &  K.250;  Partridge  v.  Scott,  3  M.  &  W.  220 ;  Eno 

61  Eng.  Com.  Law,  250 ;  Humphries  a.  v.  Del  vechio,  4  Duer,  53 ;  McGuire  D. 

Brogden,  1  Eng.  Law  &  Eq.  241 ;   15  Grant,  25  N.  J.  356. 

Jar.  124;  20  L.  J.  (N.  S.)    Q.  B.  10;  s  Solomon  v.  Vinters'  Co.,  4  H.  &  N. 

Thurston  v.  Hancock,  12  Mass.  220;  597. 

I  ,a  Sala  v.  Holbrook,  4  Paige's  Ch.  (N.  s  Humphries  ®.  Brogden,  1  Eng.  Law 

Y.)  169 ;  Bonomi  v.  Backhouse,  E.  B.  &  &  Eq.  241. 
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Campbell  compares  it  to  a  right  to  light.  But  that  right  is  created 
by  the  express  enactment  of  the  third  section  of  the  Statute  of 
"Win.  IY.  And,"  he  adds,  "it  seems  contrary  to  justice  and 
reason,  that  a  man,  by  building  a  weak  house  adjoining  to  the 
house  of  his  neighbor,  can,  if  the  weak  house  get  out  of  the  perpen- 
dicular and  leans  upon  the  adjoining  house,  thereby  compel  his 
neighbor  either  to  pull  down  his  own  house  within  twenty  years, 
or  to  bring  some  action  at  law,  the  precise  nature  of  which  is  not 
very  clear;  otherwise,  it  is  said,  an  adverse  right  should  be 
acquired  against  him."  It  is  true  that  in  this  case,  as  in  all  the 
others  referred  to  in  the  preceding  note  under  that  head,  this 
question  of  prescription  did  not  form  an  element  in  the  actual 
judgment  of  the  case ;  but  when  it  is  remembered  that  the  dicta 
of  all  the  cases  upon  that  point,  from  Palmer  v.  Fleshees  to 
Humphries  v.  Brogden,  was  pressed  upon  the  attention  of  the 
court  by  the  learned  counsel  who  argued  the  case,  it  must  be 
regarded  as  a  severe  blow  to  the  doctrine  that  a  prescriptive  right 
can  be  thus  obtained,  particularly  when  each  of  the  judges 
(Parke,  Bbamwell  and  Martin)  expressed  their  doubts  as  to  the 
existence  or  acquisition  of  any  such  right.  It  is  a  well-settled 
rule  of  law,  that  a  right  by  prescription  can  only  be  acquired  in 
the  property  of  another  by  an  adverse  exercise  of  the  right  dur- 
ing th©  time  and  in  the  manner  fixed  by  law.  The  right  thus 
exercised  must  be  in  derogation  of  the  right  of  another,  and  must 
be  open  and  as  of  right.  It  is  not  essential  that  any  actual 
damage  should  be  done,  but  it  must  be  of  such  a  character  as  to 
operate  as  an  invasion  of  another's  right,  and  of  such  a  character 
that  an  action  could  have  been  maintained  at  any  time  within 
the  statutory  period  for  the  injury.  Otherwise,  the  law  will 
not  presume  a  grant,  and    the    right  will    not  be  acquired.' 

•  Hastings    «.    Livermore,   7    Gray  Atkins  «.  Boardman,  2  Mete.  (Mass.) 
(Mass.).  194;  Cooper  v.  Smith,  9  Serg.  457 ;  Bliss  «.  Rice,  17  Pick.  (Mass.)  28 
&  R.  (Penn.)  33 ;  Solomon  v.  Vinters'  Eoundtree  v.  Brantley,  34  Ala.  544 
Co    4  H.  &  N.  599,  601 ;  Cooper  n.  Bar-  White  v.  Chapin,  12  Allen  (Mass.),  516 
ber,  3  Taunt.  99 ;  Polly  v.  McCall,  37  Perrin  v.  Garfield,  37  Vt.  310 ;  Ricard 
Ala  30 ;  Murgatroyd  «.  Robinson,  7  E.  t>.  Williams,  7  Wheat.  (N.  S.)  59 ;  Pue 
&B  391;  Crosby  u.Bessey,  49  Me.  539;  v.  Pue,  4  Md.  Ch.  386;  Steffy  «.  Car- 
Parker  v.  Poote,  19  Wend.  (N.  T.)  309 ;  penter,  37  Penn.  St.  41 ;  Yard  v.  Ford, 
Bolivar  Manufacturing  Co.  v.  Neponset  2  W.  Saund.  172 ;  Olney  v.  Fenner,  2 
Manufacturing  Co.,  16  Pick.  (Mass.)  R.I.  211;  Ingrah am  v. Hough,  1  Jones 
241  •  Hobson  e.  Todd,  4  Dnrof.  &  East,  (N.  C),  39 ;  Hammond  «.  Zehner,  23 
71 ;  Flight  e.  Thomas,  10  Ad.  &  El.  590 ;  Barb.  (N.  T.  Sup.  Ct.)  473 ;  21  N.  Y.  118 
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Now  by  the  erection  of  a  house  upon  his  own  land,  a  man 
invades  no  right  of  his  neighbor,  unless  he  extends  his  house 
upon,  or  projects  it  over  that  neighbor's  land.  The  mere  fact  that 
he  has  increased  the  pressure  upon  the  neighboring  soil,  is  not  an 
actionable  injury ;  neither  is  it  a  fact  that  can  be  determined 
except  by  an  actual  excavation  of  the  adjoining  premises,  nor 
even  then  with  any  degree  of  certainty.  Would  a  court  of  law 
sustain  an  action  against  the  owner  of  the  house  as  for  a 
nuisance,  or  compel  an  abatement  of  it  as  such  at  the  suit  of  the 
neighbor  ?  or  would  a  court  of  equity  restrain  the  construction  of 
a  house  under  such  circumstances,  upon  the  ground  that  it 
invaded  the  rights  of  an  adjoining  owner,  and  was  a  nuisance 
thereto?1  Clearly  not.  Then  with  what  propriety  can  it  be 
said,  or  according  to  what  principle  of  justice  could  it  be  held 
that  by  the  erection  and  continuance  of  the  house  for  the  statu- 
tory period,  the  owner  acquires  an  absolute  right  to  have  it  sup- 
ported by  the  adjoining  land?  I  apprehend  that  no  such 
doctrine  will  ever  find  a  foothold  in  this  country,  and  that  it 
cannot  be  said  to  be  the  doctrine  of  the  courts  of  England.  In 
Wapier  v.  JBulwmkle,  5  Eich.  (S.  0.)  311,  Wardlaw,  J.,  thus 
pertinently  attacked  this  doctrine :  "  When  the  enjoyment  was 
in  its  nature  hidden,  or,  although  it  was  apparent,  there  were  no 
ready  means  for  resisting  it  within  the  power  of  the  servient 
owner,  assent  was  not  implied,  and  the  influence  of  twenty 
years'  time,  therefore,  not  acknowledged" 

This  question  was  raised  and  directly  passed  upon  by  the  court, 
in  the  case  of  Mitchell  v.  The  Mayor  of  Borne,  49  Ga.  19,  and 
the  court  directly  held  that  no  prescriptive  right  can  be  acquired 
for  the  support  of  any  structure,  as  against  the  adjoining  or  sub- 
jacent soil.  "  Statutes  of  limitations,"  says  Teippe,  J.,  "  apply 
$o  cases  where  one  is  in  the  adverse  possession  of  property  that 
may  be  claimed  by  another.  The  use  cannot  be  adverse  unless 
exercised  in  denial  of  the  title,  and  in  derogation  of  the  right  cf 

Union  Water  Co.  ®.  Orary,  25  Cal.  509;  action  only  accrues  from  the  actual 
Pierce  n.  Cloud,  42  Penn.  St.  102 ;  Hal-  happening  of  the  injury,  and  not  from 
ford  v.  Hawkinaon,  5  Q.  B.  584 ;  Har-  the  time  when  the  support  was  re- 
bridge  ».  Warwick,  3  Exch.  552.  moved.  Elliott  v.  N.  E.  R.  R.  Co.,  10 
1  See  Ludlow  v.  Hudson  River  R.  R,  H.  L.  Cas.  383  j  2  Washb.  Real  Prop, 
Co.,  6  Lans.  (N.  Y.  Sup.  Ct.)  128,  where  288 ;  Backhouse  v.  Bonomi,  9  H.  L. 
it  was  expressly  held  that  the  cause  of  Cas.  503. 
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another.  It  cannot  be  adverse  to  another,  unless  he  has  a  right 
of  action  on  account  of  a  wrong  done  him."  The  doctrine  of 
this  case  must  commend  itself  to  courts,  as  being  not  only  sensi- 
ble, but  strictly  in  accordance  with  the  principles  applicable  to 
all  prescriptive  rights.  The  boldness  with  which  the  court  has 
stated  its  doctrines,  and  the  soundness  of  the  reasoning  upon 
which  they  are  predicated,  must  necessarily  make  this  a  leading 
case  upon  this  question.1 

Sec.  203.  Where  railroad  or  canal  companies  have  taken  land 
under  special  statutes,  for  their  necessary  use  in  the  construction 
of  their  works,  specially  providing  therefor,  or  have  acquired 
the  same  by  special  grant  from  the  owner  of  the  fee,  they  are 
entitled  to  the  lateral  and  subjacent  support  of  the  soil  therefor ; 
and  any  act  of  the  owner  which  interferes  therewith,  whether  in 
excavating  upon  his  lands  or  in  taking  out  the  minerals  beneath 
the  works,  is  an  actionable  nuisance,  precisely  the  same  as  though 
the  two  estates  were  vested  in  individuals.  Where  the  lands 
are  taken  by  statute,  and  no  provision  is  made  for  support,  they 
are  entitled  to  the  support  of  the  adjoining  lands.'  In  the 
case  of  the  Caledonian  R.  B.  Co.  v.  Sprot,"  it  appeared  that  the 
land  had  been  granted  to  a  railroad  company,  for  the  construc- 
tion of  their  works.  The  defendant  reserved  the  mines  in  the 
land,  and  in  working  the  same  weakened  the  surface.  In  the 
Scotch  courts  it  was  held  that  the  defendant,  having  reserved  the 
minerals,  was  entitled  to  take  them  out,  even  though  in  doing  so 
the  surface  subsided.  But  their  decision  was  reversed,  and  Lord 
Ceahwoeth,  in  delivering  the  opinion  of  the  court,  said :  "  Those 
very  able  judges  it  seems  to  me  to  have  overlooked  or  not  to  have 
given  due  weight  to  the  conveyance  to  the  company.  If  I  am  right, 
which  I  cannot  doubt,  in  saying  that  Mr.  Sprot,  by  his  convey- 
ance, conveyed  to  the  company  not  only  the  land  to  be  covered 
by  the  railway,  but  also,  by  implication,  the  right  to  all  neces- 
sary support,  then  he  cannot,  by  reason  of  his  having  reserved 

1  Chasemore  v.  Richards,  7  H.  L.  349 ;  (Ionian  R.  R.  Co.  «.  Lord  Billhaven,  3 

Webb  v.  Bird,  13  C.  B.  (N.  S.)  843.  Macy,  56 ;  N.  E.  Railway  Co.  v.  Cross- 

8  Eliott  0.  N.  E.  R.  R.  Co.,  10  H.  L.  land,  82  L.  J.  Cb.  357 ;  Goold  v.  Great 

Cas.  333 ;  Metropolitan  Works  «.  Metro-  Western  Dup.  Co.,  2  D.  J.  &  S.  600. 

politan  R.  R.  Co.,  L.  R,  3  C.  P.  626;  •  Caledonian  R.  R.  Co.  n.  Sprot,  2 

Proud  v.  Bates,  34  L.  J.  Ch.  407 ;  Cale-  Macq.  (Scotch)  449. 
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the  mines,  derogate  from  his  own  grant  by  removing  that 
support.  In  reserving  the  mines,  he  must  he  understood  to  ha/oe 
reserved  them  so  fair  only  as  he  could  work  them  consistently 
with  the  grant  he  had  made  to  the  company."  But  in  England, 
where  railroads  and  canals  are  built  under  special  acts,  in  which 
the  minerals  under  the  land  taken  for  these  purposes  is  reserved 
to  the  owners  of  the  land,  with  power  to  take  them  out  within 
a  distance  of  ten  yards,  provided,  however,  that  the  companies 
shall  have  the  right,  upon  notice,  to  pay  the  damages,  and  thus 
prohibit  the  working  of  the  mines ;  it  is  held  that,  upon  failure 
to  pay  the  damages,  the  mine  owners  may  take  out  the  minerals, 
even  though  in  doing  so  they  let  down  the  works  and  deprive 
them  of  support.' 

Sec.  204.  In  the  case  of  the  Midland  Railway  Co.  v.  ChecMey, 
ante,  the  defendant,  who  was  a  lessee  of  part  of  lands  that  had 
been  purchased  by  the  plaintiffs  for  canal  purposes,  under  an  act 
of  parliament  containing  such  a  provision,  the  minerals  being 
reserved,  was  working  a  stone  quarry  so  near  the  canal,  but  more 
than  ten  yards  therefrom,  as  to  endanger  its  safety.  When  the 
defendant  had  worked  his  quarries  to  within  about  forty  yards  of 
the  canal,  he  gave  the  plaintiffs  notice  that  unless  they  compen- 
sated him  for  the  stone  required  to  keep  the  canal  secure,  he 
should  proceed  to  take  it  out,  at  the  plaintiffs'  risk.  The  plain- 
tiffs replied  that  they  claimed  the  right  of  support  for  their 
canal  from  the  ground  within  an  area  of  about  thirty  yards  from 
the  canal,  and  without  further  compensation.  The  defendant 
threatened,  unless  compensated,  to  go  on  with  the  operations  of 
his  quarry,  and  the  plaintiffs  filed  their  bill  in  equity,  seeking  to 
restrain  the  defendant  from  working  the  quarry  within  thirty 
yards  of  the  canal,  and  also  insisting  that  the  defendant  was  not 
entitled  to  compensation,  on  the  ground  that  stone  is  not 
embraced  within  the  class  denominated  minerals,  and  that,  by  the 
purchase  of  the  land  for  the  purposes  of  their  works,  they  by 

1  Midland  Railway  Co.  e.  Checkley,  Co.  e.  Earl  of  Dudley,  30  L.  J.  (O,  B.) 

4  L.  R.  (Eq.  Cas.)  19 ;  Wryley  Canal  Co.  108  ;  Dudley  Canal  Co.  v.  Grazebrook, 

v.  Bradley,  7  East,  368 ;  Birmingham  1  B.  &  Ad.  59 ;  Dunn  v.  Birmingham 

Canal  Co.  v.  Swindell,  7  H.  &  N.  980  n.j  Canal  Co.,  4  Eng.  R.  (Moak'u)  208 ;  Gt. 

Birmingham  Canal  Co. «.  Earl  of  Dud-  Western  R.  R.  Co.  v,  Bennett,  2  L.  R. 

ley,  7  H.  &  N.  969 ;  Stourbridge  Canal  (App.  Ca.)  37. 
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implication  took  the  right  of  support  therefor  from  the  lands  of 
their  grantee,  adjacent  and  subjacent.  But  upon  hearing  the 
cause,  Lord  Komilly,  M.  E.,  held  that  "stone"  was  a  mineral 
within  the  meaning  of  the  act,  and  that  the  plaintiffs  acquired 
no  right  to  support  from  the  minerals  by  the  purchase  of  the 
lands,  in  view  of  the  act  which  directly  reserved  the  minerals  to 
the  owner,  with  power  to  work  them,  unless  compensated  there- 
for. So  where  land  is  purchased  for  such  purposes,  or  taken  by 
express  statutes,  and  there  is  no  provision  therefor  in  the  deed 
or  in  the  act  under  which  the  land  is  taken,  the  right  of  support 
from  the  neighboring  soil,  adjacent  and  subjacent,  would  not 
arise  by  implication. ' 

Sec.  205.  The  result  of  all  the  cases  is  that  the  owner  of  the 
mines  can  do  no  act  that  interferes  with  the  natural  condition  of 
the  surface ;  and,  upon  the  other  hand,  the  same  obligation  rests 
upon  the  owner  of  the  surface  to  do  no  act  upon  his  estate  that 
will  injuriously  affect  the  estate  below.  Either  may  use  their 
several  estates  for  all  the  ordinary  purposes  for  which  such  estates 
are  usually  used,  so  long  as  they  do  so  without  interfering  with 
the  estate  of  the  other ;  but  either  changes  essentially  the  natural 
condition  of  his  estate  at  his  peril.  So  long  as  no  damage  is 
done  to  the  other  by  any  change  made  by  either,  no  action  lies ; 
but  when  such  change  on  the  part  of  either  owner  injuriously 
affects  the  other,  an  action  lies,  and  liability  attaches  for  all  the 
consequences  of  his  act.  Thus  if  the  owner  of  the  surface 
changes  the  course  of  a  stream  upon  the  surface,  or  digs  deep 
ditches  or  trenches  in  which  water  is  collected,  which  percolates 
through  the  soil  into  the  mine  below,  the  surface  owner  is  liable 
for  all  the  damages  that  ensue.'  The  surface  owner  may  drain 
his  land,  and  for  that  purpose  may  dig  trenches  or  do  any  act 
necessary  to  effect  that  end,  but  he  must  see  to  it  that  his  ditches 
are  kept  open  and  properly  discharge  the  water,  for  if,  even  in  the 
exercise  of  a  lawful  act,  he  is  guilty  of  negligence,  whereby  the 
mine  owner  is  injured,  he  will  be  liable  for  all  the  consequences 
of  his  act.' 

1  Me;ropolitan  Works  v.  Metropolx-  8  Bagnall  v.  London  N.  W.  Railroad 
tan  R.  R.  Co.,  L.  R.,  3  C.  P.  626;  Co.,  7  H.  &  N.  421 ;  Elliott  «.  N.W.  R. 
Washburn  on  Easements,  549.  R.  Co.,  10  id.  883. 

»  Bagnall  v.  The  London  and  N.  W. 
R.  R.  Co.,  7H.&N.  421. 
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This  is,  however,  subject  to  the  condition,  that  such  drainage 
is  not  in  derogation  of  the  express  or  implied  provisions  of  his 
grant.1 

Seo.  206.  While  the  surface  owner  may  use  his  lands  for  the 
ordinary  purposes  to  which  such  lands  are  applied,  and  in  the 
ordinary  modes  of  enjoyment  incident  thereto,"  yet,  if  he  brings 
upon  his  premises,  and  collects  and  keeps  there  any  thing  which, 
if  it  escapes,  will  do  injury  to  the  mine  owner,  he  is  answerable 
for  all  the  consequences  of  his  act,  whether  guilty  of  negligence 
or  not.  As  if  he  builds  a  reservoir  and  collects  and  keeps  large 
quantities  of  water  therein,  he  is  bound  to  keep  it  in  at  his  peril, 
and  if  it  escapes  and  flows  down  into  the  mine,  he  would  be 
answerable  for  all  the  consequences.*  So,  too,  if  he  should  erect 
a  powder  magazine,  or  should  keep  nitro-glycerine  or  any  other 
explosives,  upon  his  premises,  in  case  of  an  explosion,  he  would 
be  liable  to  the  mine  owner  for  all  the  injuries  sustained  there- 
from.4 In  fact,  the  surface  owner  is  liable  to  the  mine  owner  or 
any  other  person  for  the  consequences  of  any  act  committed  by 
him  that  is  in  derogation  of  their  rights,*  and  the  fact  that  the 
defendant  was  making  a  lawful  use  of  his  premises,  or  was  using 
it  for  one  of  the  ordinary  purposes  of  life,  and  was  in  the  exercise 
of  the  highest  care,  will  not  excuse  him  if  the  consequences  are 
wrongful  to  and  in  contravention  of  the  rights  of  another.' 

Sec.  207.  The  law  in  reference  to  subjacent  or  lateral  support 
and  interferences  therewith,  is  applicable  to  any  interference  with 
the  natural  condition  of  the  earth  either  under  its  surface  or  ad- 

1  Popplewell  v.  Hodgkinson,  38  L.  J.  formation  upon  those  questions.     It 
(N.  S.)  Exchq.  127.  caiiie  too  late  for  an  extended  review 

2  Radcliffe's  Exe'rs  v.  Brooklyn,  4  N.  in  the  text  of  this  work,  but  the  au- 
T.  195 ;  Popplewell  v.  Hodgkinson,  L.  thor  regards  its  doctrines  as  extremely 
R.,  4  Exchq.  248.    In  a  recent  case  de-  sound,  besides  being  ably  stated, 
tided  in  the  court  of  appeals  in  New  8  Fletcher  v.  Ryland,  1  L.  R.  (Exchq.) 
York,  Marvin  v.  The  Brewster  Iron  Co.,  263. 

55  N.  T.  509,  Folger  ably  discusses  *  Myers  «.  Malcolm,  6  Hill,  292. 

the  relative  rights  of  the  owners  of  the  »  Cahill   v.  Eastman,  18  Minn.  324 ; 

minerals  and  of  the  surface,  and  the  10  Am.  Rep.  184. 

caBe  is  such  a  thorough  exposition  of  8  Ryland  v.  Fletcher,  L,  R.,  3  Exchq. 

the  law  in  this  country  upon  the  vari-  352 ;   Canterbury  v.  Attorney-General, 

ous  questions  that  arise  between  the  1  Phill.  306 ;  Bailey  v.  Mayor,  3  Hill 

owners  of   the    surface    and  of   the  (N.T.),  531;  Bagnall  v.  London  &  N.  E, 

mines,  that  we  commend  it  to  the  care-  Railroad  Co.,  7  H.  &  N.  423. 
f ul  study  of  every  person  seeking  in- 


LATERAL  AND  SUBJACENT  SUPPORT  OP  LANDS.       199 

jacent  thereto  by  whomsoever  made.  A  railroad  or  canal  com- 
pany taking  lands  for  the  construction  of  their  works,  either  by 
grant  or  statute,  in  the  absence  of  a  provision  in  the  grant,  or  in 
the  act  under  which  the  lands  are  taken,  are  bound  by  the  6ame 
rules  as  apply  to  individuals,  and  have  no  power  to  tunnel  or 
excavate  their  line  so  as  to  deprive  the  adjoining  land  owner  of 
support,  and  if,  in  the  construction  of  their  works,  they  withdraw 
support  from  the  adjacent  lands,  either  lateral  or  subjacent,  so  as 
to  injure  the  same,  they  are  liable  for  all  the  consequences  of 
their  act  unless  compensation  therefor  was  clearly  contemplated 
and  provided  for  by  the  act  authorizing  the  taking  of  the  lands. 
When  they  take  land  by  grant  for  such  purposes,  it  is  their  duty 
to  take  sufficient  to  enable  them  to  construct  their  works  without 
injury  to  the  lands  of  adjoining  owners,  and  when  they  take 
them  by  force  of  statutes,  they  take  no  more  than  the  statute 
gives,  and  can  acquire  no  right  to  do  any  injury  to  the  adjoining 
owner  that  is  not  contemplated  and  embraced  in  the  appraisal  of 
land  damages.1  The  right  of  support  being  a  right  naturally  in- 
cident to  the  land  and  a  part  of  the  freehold,  is  property  in  the 
fullest  sense,  and  cannot  be  taken  without  compensation  for  any 
purpose.  Therefore,  whenever  lands  are  taken  for  public  pur- 
poses and  the  damages  are  appraised,  it  is  always  a  question 
whether  the  statute  contemplated  an  appraisal  simply  of  the  value 
of  the  land  or  damages  for  all  the  consequential  injuries  that  will 
result  therefrom,  including  the  injury  to  support,  and  this  is  a 
question  of  law  arising  upon  the  construction  of  the  act.  Such 
appraisals  are  usually  construed  to  cover  all  the  natural  and 
probable  consequences  of  the  act,  but  not  extraordinary  or  remote 
damages  that  could  not  have  been  foreseen.  Injury  to  support 
where  excavations  are  necessary,  and  known  to  be  so  at  the  time 
when  the  appraisal  is  made,  would  doubtless  be  treated  as  coming 
within  the  injuries  contemplated  and  covered  by  the  appraisal  of 
damages.  But  this  is  necessarily  a  mixed  question  of  law  and  of 
feet.'    But  as  these  questions  will  be  more  fully  treated  in  a  sub- 

1  Baxter  «. Vermont  Central  Railroad    e.  Western  Midland  Lock  Nav.  Co.,  2 
Co.,  22  Vt.  365 ;  Walford  on  Railways,    Johns.  (N.  T.)  286. 
197-8;  Babcock  v.  Western  Railroad       s  Ludlow  v.  Hudson  Railroad  Co.,  6 
Co.,  9  Mete.  (Mags.)  555    Sabin  <t>.  Ver-    Lans.  (N.  T.  Sup.  Ct.)  128;  Clarke's 
mont  C.  R.  R.  Co.  25  Vt.  363 ;  Steele    Adm'rs  ».  Han.  &  St.  Jo.  Railroad  Co 

36  Mo.  98. 
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sequent  chapter  under  the  head  of  "Legalized  Nuisaces,"  it 
may  not  be  advisable  to  pursue  the  matter  further  here.  I  will 
therefore  leave  the  subject  by  simply  stating  that,  whenever 
compensation  has  been  given  for  injuries  to  support  for  railroad 
or  canal  purposes,  this  does  not  absolve  the  companies  from  the 
exercise  of  care  and  skill  in  the  prosecution  of  the  work,  and  for 
all  damages  that  result  from  an  excess  of  their  powers  or  a  negli- 
gent or  improper  exercise  of  their  rights,  either  in  the  construc- 
tion or  maintenance  of  their  works,  they  are  liable.1 

Seo.  208.  Where  land  is  purchased  for  a  particular  purpose,  as 
for  the  clay  or  sand  thereon,  and  this  is  expressly  stated  in  the 
conveyance,  yet  this  does  not  give  to  the  grantee  the  right  to 
withdraw  the  lateral  support  from  the  grantor's  land  in  taking 
out  the  materials.  In  such  a  case  whether  the  property  in  the 
clay  or  sand  is  conveyed  by  a  deed  of  the  land,  or  reserved 
in  a  conveyance  of  the  lands,  the  person  removing  it  is  sub- 
ject to  the  same  liabilities  as,  and  acquires  no  more  rights  than, 
any  other  land  owner."  * 

It  is  not  the  original  digging  away  the  soil  that  creates  the 
right  of  action,  but  the  actual  injury  ;  therefore,  even  though  the 
injury  was  not  the  result  until  several  years  after  the  removal  of 
support,  an  action  lies  for  the  injury,  as  the  cause  of  action  only 
accrues  when  the  injury  begins.* 

Seo.  209.  Lest  misapprehension  should  arise  it  should  be 
stated,  that  the  withdrawal  of  the  support  of  soil,  at  however 
great  a  distance  from  the  lands  injured,  is  actionable,  if  the  cau- 
sation can  be  traced  clearly  to  the  original  act  of  withdrawal. 
That  is,  if  A,  B  and  C  are  the  owners  of  three  several  tracts  of 
land.     A's  land  adjoining  B's  and  B's  land  adjoining  C's,  if  0 

1  Steele  v.  W.  Mid.  Lock  &  Nav.  Co.,  2  &  W.  237 ;  Turner  ■».  Railroad  Co.,  10 

Johns.  (N.  Y.)  286  ;   Sabin  m.  Vermont  id.  425  ;   Dunn  v.  Birmingham  Canal 

Central   Railroad  Co.,   25  Vt.  363  ;   1  Co.,  4  Eng.  Rep.  (Moak)  208. 

Strange,  834 ;  Governor,  etc.  v.  Mere-  »  Ryckman  s.  Gillis,  6  Lans.  (N.  Y. 

dith,  4  T.  R.  794 ;  Espinasse's  Digest,  Sup.  Ct.)  79 ;  Ludlow  v.  Hudson  R.  R. 

598  ;  Baxter  v  Railroad  Co.  22  Vt.  365 ;  Co.,  id.  128. 

Rex  v.  Hungerford  Market  Co.,  3  M.  &  >  Ludlow   v.  H.  R.  R.  Co.,  5  Lans. 
W.  622;  Rex  v.   Nottingham  Water-  (N.  Y.  Sup.  Ct.)  128;  Marvin  d.  Brews- 
Works  Co.,  6  Ad.  &  El.  855;  Manning  ter  Iron  Co.,  55  N.  Y.  509. 
v.  Eastern  Counties  Railroad  Co.,  12  M. 
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excavates  his  own  land  so  as  to  withdraw  the  support  from  the 
land  of  B,  and  as  a  consequence  B's  land  falls  into  C's  pit,  or  sub- 
sides, and  thus  lets  down  A' s  land,  C  is  liable  for  the  injury  to 
the  lands  of  A  as  much  as  for  the  injury  done  to  B's  land.  The 
nuisance  consists  in  the  withdrawal  of  the  support  from  B's  soil 
and  he  is  answerable  for  all  the  natural  and  probable  conse- 
quences that  flow  from  the  act.  It  is  no  defense  that  A  and  B 
or  either  of  them  could  have  prevented  the  injury  to  their  lands 
by  something  done  by  them  upon  their  own,  neither  is  it  any 
excuse  that  the  action  of  the  elements  have  contributed  to  the 
injury,  for  it  is  the  right  of  every  land  owner  to  have  his  land 
in  its  natural  condition,  supported  and  upheld  by  the  soil  of 
others  if  necessary,  and  if  the  injury  is  primarily  traceable  to  the 
original  act  of  C  in  excavating  his  lands,  and  would  not  have 
happened  except  for  the  excavation  so  made  by  him,  he  is  liable 
for  all  the  damages  that  result  from  his  act. * 

The  same  rule  applies  as  well  to  subjacent  adjacent  as  to  lateral 
adjacent  support.  In  Bonomi  v.  Backhouse,  the  excavation  caus- 
ing the  injury  was  nearly  eight  hundred  feet  from  the  plaintiff's 
lands,  and  the  court  held  that,  so  long  as  the  causation  could  be 
distinctly  traced  and  proved,  the  distance  at  which  the  original 
excavation  was  made  is  not  important.  Neither  is  it  necessary 
that  the  effect  should  immediately  follow  the  wrongful  act.  If 
the  injurious  consequences  are  clearly  traceable  to  the  act,  it 
makes  no  difference  that  the  actual  injury  does  not  happen  for  a 
long  period  thereafter.  When  the  injury  does  occur,  a  cause  of 
action  arises,  and  the  statute  of  limitations  only  begins  to  run 
when  the  damage  results,  and  not  from  the  doing  of  the  original 
wrongful  act." 

Seo.  210.  In  the  case  of  Ludlow  v.  Hudson  River  B.  B. 
Co.,  the  defendant  purchased  of  the  plaintiff  two  parcels  of  land, 
one  of  which  pieces  was  designated  in  the  conveyance  to  be  for  the 
uses  and  purposes  of  said  railroad,  and  the  other  for  materials.   In 

1  Bonomi  t>.  Backhouse,  E.  B.  &  E.  *  Elliott  «.  N.  E.  R.  R.  Co.,  10  H.  L. 
622 ;  9  H.  L.  Cas.  503 ;  Stroynan  v.  Cas.  383 ;  Ludlow  e.  H.  R.  R.  Co.,  6 
Knowles,  6  H.  &  N.  454 ;  Hamer  v.  Lans.  (N.  T.  Sup.  Ct.)  128 ;  Shaw  v. 
Snowies,  id.  459 ;  Robbins  t.  Brown,  Thaekerah,  1  L.  R.  (C.  P.)  564 ;  Webb 
4  id.  186.  v.  Bird,  13  C.  B.  (N.  S.)  843  ;   Chase- 

more  v.  Richards,  7  H.  &  N.  849. 
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1851  the  defendant  excavated  the  land  and  removed  the  earth  from 
the  piece  purchased  for  materials,  and  nsed  the  same  in  building 
their  embankment  for  said  road.  The  excavation  was  made  to  the 
depth  of  twenty-five  or  thirty  feet.  It  was  left  in  that  condition 
until  the  spring  of  1864,  when  a  slide  occurred  where  the  exca- 
vation had  been  made,  and  about  three  and  a  half  acres  of  the 
plaintiff 's  land  slid  down ;  the  defendant  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  the  plaintiff  sold  the  land  upon  which 
the  excavation  was  made  for  materials,  aud  that  the  defendant  was 
thereby  authorized  to  take  the  materials  contained  within  the 
lines  granted,  without  binding  the  defendant  in  any  manner  to 
protect  the  embankment  against  a  slide. 

That  there  was  no  evidence  of  negligence,  and  that  the  action 
was  barred  by  the  statute  of  limitations  so  far  as  the  injury  by 
the  defendant  has  any  application,  as  it  occurred  more  than  six 
years  before  the  commencement  of  this  action,  the  right  of  action 
only  existing  at  the  time  that  the  digging  was  done. 

It  will  be  noticed  that  seven  years  elapsed  between  the  doing 
of  the  wrongful  act,  and  the  actual  happening  of  the  injurious 
consequences.  But  the  court  held  that  none  of  the  grounds 
upon  which  the  defendant  moved  for  a  dismissal  of  the  complaint 
were  tenable,  and  refused  to  dismiss  the  complaint. 

Millee,  P.  J.,  in  commenting  upon  the  branch  of  the  case 
relating  to  the  statute  of  limitations,  said:  "I  think  that  the 
action  was  not  barred  by  the  statute  of  limitations.  The  brvjv/ry 
complained  of  did  not  accrue  until  April,  1864,  and  the  action 
was  commenced  in  March,  1866.  The  da/mage  did  not  exist,  and 
had  not  been  incurred  when  the  work  was  done,  or  within  six 
years  thereafter.  If  an  action  had  been  brought  before  they 
occurred,  the  damage  would  have  depended  upon  mere  proba- 
bility and  the  wildest  conjecture.  The  consequential  injury  had 
not  happened  until  the  land  of  the  plaintiff  had  slid  away ;  and 
hence  no  action  could  be  maintained  for  the  damage  arising  in 
consequence  thereof."  The  result  of  this  decision  is  clearly  sus- 
tained upon  principle,  by  all  the  English  and  American  cases 
bearing  upon  that  question  relative  to  injuries  arising  from  a  nui- 
sance. The  only  error  is  in  leaving  it  to  be  inferred  that  an 
action  at  law  might  have  been  brought  for  the  withdrawal  of 
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support  merely,  before  any  actual  damage  had  arisen ;  I  do  not 
think  the  court  intended  to  be  so  understood,  but  the  opinion  is 
so  framed  as  to  give  rise  to  that  inference.  If  the  court  intended 
to  so  hold,  their  decision  was  clearly  wrong,  for,  if  the  original 
act  of  withdrawing  the  support  was  actionable,  then  the  statute 
of  limitations  began  to  run  from  that  time,  and  after  six  years 
was  a  complete  bar  to  all  the  consequences  of  the  act.  But  I 
apprehend  that  the  court  did  not  intend  to  be  understood  as  hold- 
ing or  even  intimating  that  an  action  could  have  been  maintained 
before  injury  done.  I  am  aware  of  but  one  case  in  which  any 
snch  doctrine  has  been  held,  and  that  was  not  a  case  in  which  the 
question  was  a  necessary  element  of  the  judgment,  and  was  so 
clearly  in  opposition  to  the  law  of  support,  that  its  doctrine  was 
never  adopted,  and  it  is  not  regarded  as  an  authority  upon  that 
point,  and  in  effect,  has  been  repeatedly  overruled.  I  refer 
to  the  case  of  JVzcklm  v.  Williams,  26  Eng.  Law  &  Eq.  549.' 
In  that  case  the  plaintiff  was  the  owner  of  the  surface,  and 
the  defendant  of  the  minerals  beneath.  The  defendant  took 
out  the  minerals,  exhausting  the  entire  stratum,  and  thus 
withdrawing  the  support  from  the  surface.  No  actual  damaere 
had  resulted  therefrom,  but  the  parties  apprehending  such  a 
result,  the  plaintiff  accepted  from  the  defendant  a  sum  agreed 
upon  therefor.  Subsequently  the  surface  subsided,  and  the 
plaintiff  sustained  heavy  damage  thereby.  He  then  brought  his 
action  therefor,  and  the  court  held  that  he  was  barred  by  the 
previous  settlement.  To  that  extent,  the  court  was  clearly  right, 
but  the  court  went  further  and  laid  down  the  doctrine  that  "the 
withdrawal  of  any  part  of  the  stratum,  to  the  support  of  which 
the  owner  of  the  adjacent  soil  or  house  is  entitled,  is  a  cause  of 
action,  as  an  injury  to  a  right,  although  no  immediate  damages 
ensue,  and  no  fresh  cause  of  action  arises  by  the  occurrence  of 
subsequent  damage."  If  the  doctrine  of  this  case  was  to  be 
regarded  as  authoritative,  all  actions  for  consequential  injuries 
arising  from  withdrawal  of  surrounding  soil,  would  be  barred  in 
six  years,  because  the  right  of  action  accrues  from  the  time  when 
the  excavation  was  made,  and  all  subsequent  injuries  are  only 

1  Shaw  «.  Thackerah,  1L.R  (C.  P)    (N.  S.)  843 ;  Chasemore  v.  Richards,  7 
664;   contra,  Webb  c.  Bird,  13  C.  B.    H.  &  N.  349. 
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consequences  of  the  original  wrong,  that  go  in  aggravation  of 
damages.  But,  the  doctrine  of  this  case  has  never  been  adopted 
or  treated  by  the  English  courts  as  authority,  and  is  clearly 
opposed  to  the  doctrine  of  Backhouse  v.  Bonomi,  9  H.  L.  Cas. 
503,  and  to  the  general  tenor  of  all  the  cases  in  which  the  law  of 
support  is  involved.' 

Sec.  211.  Where  land  is  conveyed  with  buildings  standing 
upon  it,  or  where  it  is  sold  for  the  purpose  of  building,  the 
grantor  owning  the  land  on  either  side,  a  right  of  support  passes 
to  the  grantee  both  for  his  land  and  buildings  by  implied  grant." 

So,  too,  where  buildings  are  erected  upon  an  estate  before  sev- 
erance thereof,  a  right  of  support  goes  with  the  house  by 
implication.'  So,  too,  I  think  it  may  fairly  be  said,  although 
there  are  no  cases  in  which  the  point  is  directly  decided,  that 
where  the  owner  of  a  lot  of  reasonable  area  places  his  house  in 
the  center  of  his  lot,  making  reasonable  provision  for  support 
therefor  from  his  own  land,  that  an  injury  thereto  from  an 
unusual  or  unreasonable  excavation  upon  adjoining  lands,  whether 
negligently  conducted  or  not,  would  be  actionable.4 

Sec.  212.  As  between  two  adjoining  houses  or  other  buildings, 
no  right  to  mutual  or  lateral  support  can  be  acquired  by  prescrip- 
tion. This  question  was  raised  and  directly  decided  in  the  court 
of  exchequer,  in  Solomon  v.  Yinteri  Co.*  In  that  case  the 
plaintiff  owned  and  occupied  a  house  on  Pilgrim  street  in  Lon- 
don. It  was  built  on  a  hill,  descending  slightly  toward  the 
west ;  adjoining  to  and  next  below  the  plaintiff's  was  another 
house  belonging  to  a  third  person,  and  next  adjoining  this  were 
two  other  houses  belonging  to  the  defendants,  one  of  their  houses 

1  Wilde  d.  Minsterly,  2  Rolle's  Abr.  *  Caledonian  R.  R.  Co.  v.  Sprot,  3 

384 ;  Bibby  v.  Carter,  4  H.  &  N.  153 ;  Macq.  449 ;  Mardin  e.  Black,  34  L.  J. 

The  Caledonian  R.  R.  Co.  v.  Sprot,  2  (N.  S.)  C.  P.  337 ;  S.  C,  13  Week.  R. 

Macq.  449 ;  Rawbotham  v.  Wilson,  6  896. 

E.  &  B.  593 ;  8  H.  L.  Cas.  348 ;  Stroy-  »  Richards  ®.  Rose,  9  Exchq.  218. 

nan  v.  Knowles,  6  H.  4  N.  454  ;  Brown  *  Am.   Law  Review,  vol.  1,  p.  14 ; 

e.  Robbins,  4  id.  186 ;  Hunt  v.  Peake,  Farrand  v.  Marshall,  19  Barb.  (N.  T. 

Johns.  Ch.  (Eng.)   715 ;    Thurston  v.  Sup.  Ct.)  380. 

Hancock,  12  Mass.  220 ;    Farrand  v.  6  Solomon    v.  The    Vinters'   Co.,  7 

Marshall,   21    Barb.   409 ;    Harris    o.  Am.  Law  Reg.  622 ;  4  H.  &  N.  585 ; 

Ryding,  5  M.  &  W.  60 ;  Partridge  *>.  Kempston  s.  Butler,  12  Ir.  C.  L.  516; 

Scott,  3  id.  220 ;  Moody  v.  McClelland,  Peyton  v.  Mayor  of  London,  9  B.  &  C. 

&9  Ala  45  736 ;  Partridge  s.  Scott,  7  M.  &  W.  220. 
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being  on  the  corner  of  the  street,  and  the  other  in  the  adjoining 
street.  These  houses  had  all  stood  for  more  than  thirty  years 
ont  of  perpendicular,  and  leaning  west,  and  really  supported  and 
upheld  by  the  defendants'  houses.  In  1857  the  defendants  tore 
down  these  houses,  and  the  plaintiff's  house  being  thus  deprived 
of  the  support  furnished  thereby,  fell,  doing  considerable  dam- 
age. The  plaintiff  was  nonsuited,  and  upon  a  case  reserved, 
Pollock,  C.  B.,  said:  "It  is  difficult 'to  see  how  the  circum- 
stance of  the  houses  having  stood  for  twenty  years  makes  any 
difference  or  creates  any  right.  Where  houses  are  supposed  to 
have  been  built  by  different  adjoining  owners,  each  with  its  own 
separate  and  independent  walls,  and  that  upwards  of  twenty 
years  ago  one  of  them  got  out  of  perpendicular,  and  leaned  upon 
and  was  supported  in  part  by  the  other,  so  that  if  the  latter  were 
removed  the  latter  would  fall,  the  question  is,  whether  any  right 
of  support  is  thereby  obtained  ?  It  cannot  be  a  right  by  prescrip- 
tion which  supposes  a  state  of  things  existing  before  the  time  of 
legal  memory.  It  seems  to  us,  that  in  the  absence  of  all  evi- 
dence as  to  origin  or  grant,  the  only  way  in  which  such  a  right 
can  be  sustained,  is  that  suggested  by  Lord  Campbell,  in  Hum- 
phries v.  Brogden,  namely,  an  absolute  rule  of  law  similar  to 
that  which  is  stated  to  have  existed  in  the  civil  law.  But  there 
is  no  authority  for  any  such  rule  to  be  found.  It  seems  con- 
trary to  justice  and  reason,  that  a  man  by  building  a  weak  house 
adjoining  to  his  neighbor's,  can,  if  that  weak  house  gets  out  of 
perpendicular  and  leans  upon  the  adjoining  house,  thereby  com- 
pel his  neighbor  either  to  pull  down  his  own  house  within  twenty 
years  so  as  to  prevent  a  right  from  being  acquired,  or  to  bring 
some  action  at  law,  the  precise  nature  of  which  is  not  very  clear, 
or  have  a  servitude  imposed  upon  his  house  to  the  extent  of 
affording  support  for  his  neighbor's  weak  house." 

In  this  case  the  plaintiffs  house  did  not  adjoin  the  defend- 
ants' house,  and  therefore  the  question  as  to  what  would  have 
been  the  effect  if  the  plaintiff's  house  during  that  period  had 
actually  leaned  upon  the  defendants'  house,  was  not  considered. 
In  such  a  case,  the  plaintiff's  house  projecting  over  the  defend- 
ants' premises  for  more  than  twenty  years,  would  have  been  an 
actionable  injury  during  the  entire  period,  and  would  have  pre- 
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eented  an  entirely  different  question.  But,  while  the  plaintiff 
might  have  acquired  a  right  by  such  a  continuous  user,  to  have 
his  house  project  over  defendants'  land,  he  would  acquire  no 
right  to  have  it  lean  against,  and  be  supported  by  his  buildings.* 
Svieh  a  right  is  not  a  natural  right,*  and  can  only  exist  where 
Doth  houses  have  been  so  built  as  to  be  mutually  dependent  upon, 
and  subservient  to  each  other,  neither  of  them  being  capable  of 
standing  without  the  support  of  the  other.  In  such  a  case  it  is 
held  that  the  alienation  of  one  of  the  houses  does  not  deprive 
the  grantor  of  the  support  of  the  houses  aliened  for  the  one 
retained  by  him  '  so  long  as  the  wall  continues  to  be  sufficient 
for  the  purpose,  and  the  buildings  in  such  a  condition  as  to  need 
support.  The  easement  ceases  when  the  wall  falls  into  decay, 
and  ceases  to  possess  the  requisite  strength,  or  when  either  of  the 
buildings  is  destroyed,  or  becomes  so  dilapidated  as  to  make  a 
new  building  reasonably  necessary.4 

DAMAGES. 

Sec.  213.  The  rule  of  damages  in  cases  of  injury  to  support 
where  there  are  no  buildings,  is  the  actual  domination  in  the 
value  of  the  lot  and  not  the  expense  of  restoring  the  lot  to  its 
former  condition  by  means  of  a  wall  or  other  permanent  struc- 
ture.' 

Where  the  injury  is  both  to  the  soil  and  buildings  or  other 
structures  standing  thereon,  the  rule  is  as  stated  above,  with  such 
addition  thereto  for  injuries  to  the  building  as  will  put  the  plain- 
tiff in  as  good  position  as  he  was  before,  both  as  to  house  and 
wall.  If  the  house  was  a  new  one  the  cost  of  the  building  would 
furnish  the  measure,  but  if  not,  such  damages  are  recoverable  as 
will  put  the  party  in  as  good  a  condition  as  he  would  be  if  the 
injury  had  not  occurred.'  In  Charles  v.  Bcmkm,  22  Miss.  (1 
Jones)  566,  the  rule  was  thus  laid  down :  "  The  rule  of  damages 

1  Peyton  v.  The  Mayor  of  London,  9  Kemps  ton  «.  Butler,  18  Ir.  C.  L  516  • 

B.  &  C.  736 ;  Richards  «.  Rose,  9  Ex.  Suffleld  n.  Brown,  33  L.  J.  Ch.  249. 

218 ;  Partridge  v.  Scott,  7  M.  &  W.  «  Partridge  v.  Gilbert,  15  N.  Y.  601 ; 

220.  Sherred  e.  Cisco,  4  Sandf.  (N.  X.)480. 

*  Rawbotham  t.  Wilson,  8  E.  &  B.  «  McG/uire  s.  Grant,  25  N.  J. 

!23.  •  Shrieve  «.  Stokes,  8  B.  Monr.  (Ky.) 

•Richards  v.  Rose,  9  Exchq.  218;  453;  Hide  v,  Thornborouffh  N.  P    2 

Peyton  v.  The  Mayor,  9  B.  &  C.  736 ;  Clark,  250. 
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Should  be  the  amount  of  money  required  to  rebuild  the  plaintiff's 
house  as  it  was  before  the  fall ;  and  the  value  of  the  house 
thrown  down  and  the  time  necessarily  taken  to  rebuild  it,  with 
the  interest  on  those  amounts,  from  the  time  when  the  house 
fell  until  the  present  time."  When  the  buildings  are  occupied 
for  business  purposes  in  addition  to  the  actual  injury  to  the 
building,  fixtures  and  machinery,  a  recovery  may  be  had  for  the 
loss  of  the  profits  of  the  business  arising  from  the  injury.* 


CHAPTEK  SIXTH. 

PABTY  WALLS   AND   MUTUAL   SUPPORT. 

Sec.  214.  Injury  to  easements,  nuisances. 

215.  Party  walls.    Rule  of  civil  and  common  law. 

216.  Usual  mode  of  creating  party  walls. 

217.  Easement  passes  by  deed  as  an  appurtenance. 

218.  Rule  in  United  States  «.  Appleton. 

219.  Rule  in  Thayer  v.  Payne. 

220.  Equitable  estoppel  where  wall  is  built  by  agreement. 

221.  When  entire  walls  of  building  are  party  walls. 

222.  Obligations  to  contribute  for  building  or  repairs. 

223.  Liability  where  wall  is  built  under  agreement  to  contribute  when  used. 
224  Liability  for  contribution  between  adjoining  owners  when  built  by 

agreement. 

225.  Rule  in  Cole  v.  Curtis. 

226,  227.  Rule  in  various  States. 

228.  How  each  owner  may  use  the  wall. 

229.  The  easement  only  exists  while  the  wall  serves  a  useful  purpose. 

230.  Rule  in  Campbell  v.  Messier. 

231.  Rule  in  Sherred  v.  Cisco. 

232.  Relative  rights  of  parties. 

233.  When  wall  becomes  unsafe,  either  party  may  repair. 
234  What  changes  may  be  made. 

Sbo.  214.  It  is  not  alone  interferences  with  corporeal  rights 
that  constitute  a  nuisance,  but  injuries  also  to  incorporeal  rights 
or  easements  are  equally  so. 

Thus  where  A  has  a  right  of  way  over  the  lands  of  B,  either 
by  grant,  prescription  or  necessity}  any  obstruction  thereof  is  a 
i  Hamer  «.  Knowles,  4  H.  &  N.  459. 
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nuisance,  and  A  can  bring  his  action  on  the  case  as  for  a  nuisance 
against  the  party  making  the  obstruction.  So  when  C  has  pur- 
chased of  D  a  lot  with  a  house  erected  thereon  upon  the  extremity 
of  the  lot  adjoining  another,  but  belonging  to  D,  with  windows 
or  a  door  opening  upon  the  land  of  D,  C  thereby  acquires  an 
easement  in  the  lot  of  D  adjoining,  to  the  extent  that  neither  D 
or  his  grantors  can  build  upon  the  adjoining  lot  so  as  to  shut  up 
either  his  windows  or  the  door.  The  law  raises  an  implied  grant 
to  C  of  a  right  to  have  the  light  and  air  enter  those  windows 
without  obstruction,  and  a  right  of  ingress  and  egress  over  D's 
land  to  and  from  the  door,  and  any  interference  with  either  of 
those  rights,  is  a  nuisance,  precisely  as  much  as  though  the  injury 
was  to  a  corporeal  right.  So,  also,  where  A  and  B  have  mutual 
easement  in  a  party  wall  for  the  support  of  their  building,  any 
interference  therewith  by  either,  to  the  injury  of  the  other,  is  a 
nuisance,  and  while  the  method  of  creating  and  the  other  inci- 
dents connected  therewith  more  properly  come  within  the  prov- 
ince of  a  work  on  easements,  yet  for  the  better  understanding 
of  the  questions  of  nuisance  thereto,  and  for  the  greater  conven- 
ience of  persons  seeking  information  upon  the  question,  I  have 
deemed  it  expedient  to  trench  somewhat  upon  the  province  of 
writers  on  easement.  For  further  information  upon  the  question 
than  I  have  been  able  to  give  here,  the  reader  will  find  the  subject 
most  thoroughly  treated  in  Washburn  on  Easements,  under  the 
head  of  Party  Walls. 

Sec.  215.  By  the  civil  law  an  urban  servitude  was  recognized, 
on  the  part  of  adjoining  lot  owners,  to  fix  their  beams,  timbers 
and  other  supports  for  their  buildings,  in  the  walls  of  his  neigh- 
bor.1 

In  France  no  agreement  between  the  parties,  express  or  implied, 
is  necessary  to  enable  an  adjoining  owner  to  make  use  of  his 
neighbor's  wall  as  a  support  for  his  building,  even  though  the 
wall  is  built  entirely  upon  the  neighbor's  land,  but  at  its  extreme 
verge.  The  only  conditions  to  its  use  by  the  other  are,  first, 
that  the  wall  is  of  sufficient  dimension  and  capacity  to  afford  the 
support ;  and  secondly,  that  upon  its  use,  the  neighbor  Bhall  pay 
to  the  owner  a  fair,  ratable  proportion  of  the  expense  of  the  wall. 
'  Ayl  Pandects,  809,  D.  8, 22. 
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But  until  the  wall  is  applied  to  such  use  by  the  adjoining  owner, 
he  cannot  be  required  to  contribute  to  the  expense  of  its  con- 
struction or  maintenance.' 

But,  by  the  common  law,  party  walls  exist  only  by  virtue  of 
statutory  provisions,  grant  or  prescription.  •  If  one  lot  owner 
erects  a  building  upon  the  extremity  of  his  land,  the  walls  of 
which  are  entirely  within  his  own  domain,  an  adjoining  owner 
cannot  use  the  wall  to  support  his  timbers  without  rendering 
himself  liable  as  a  trespasser.  But  if  he  fastens  his  timbers  in 
the  wall  by  the  consent  of  the  owner  and  maintains  them  there 
uninterruptedly  for  twenty  years,  or  the  usual  statutory  period,  the 
wall  becomes  charged  with  the  servitude  of  support  as  a  party 
wall,  and  to  that  extent  the  owner  loses  his  absolute  and  entire 
control  over  the  wall. 

Sec.  21 6.  This  is  true  not  only  of  the  foundation  wall,'  but  of 
the  entire  wall  of  the  building  abutting  upon  the  adjoining  prem- 
ises, so  far  as  it  is  made  use  of  by,  and  furnishes  support  for,  the 
building  of  the  adjoining  owner.  But  the  most  usual  and 
ordinary  method  of  creating  party  walls  is  where  the  owner  of 
adjoining  lots  erects  a  block  of  buildings  thereon,  the  walls  of 
each  part  of  the  block  mutually  supporting  each  other,  and  con- 
veys the  several  parts,  making  the  wall  the  dividing  line 
between  the  two. 

Sec.  217.  So,  too,  under  such  circumstances,  even  though  the 
wall  is  not  made  the  division  line,  a  conveyance  of  a  part  of  the 
block  in  the  usual  form  with  all  appurtenances  passes  an  ease- 
ment for  the  support  of  the  part  of  the  building  so  conveyed,* 
and  there  can  be  no  question  but  that  the  easement  would  pass, 
even  though  the  word  "  appurtenance  "  was  wholly  omitted  from 
the  conveyance. 

Sec.  218.  The  easement  is  open  and  apparent,  and  passes  as  an 
incident  to,  and  a  part  of  the  estate,  the  same  as  any  other  easement. 

1  3  Toullier,  Droit  Civil  Francais ;  YX  553 ;  Eno  v.  Del  Vecchio,  4  Duer 

5  Duraion,  Conrs  de  Droit  Francais;  (N.  Y.),53. 

Just.  2,  3,  4 ;  Washb.  on  Easements,  8  Eno  v.  Del  Vecchio,  6  Duer  (N.  T.), 

581.  17 ;  Glen  u.  Davis,  35  Md.  208 ;  6  Am. 

8  Webster  v.  Stephens,  5  Duer  (N.  Rep.  389. 

27 


210  PARTY  WALLS  AND  MUTUAL  SUPPORT. 

This  principle  has  been  frequently  recognized  and  adopted 
by  the  courts  both  of  this  country  and  England.  In  the  case  of 
the  United  States  v.  Appleton,  1  Sumn.  (TJ.  S.)  492,  this  doc- 
trine was  directly  held,  and  that  too  as  applicable  to  an  easement 
of  far  less  importance  than  the  easement  of  support  from  party 
walls.  In  that  case  it  appeared  that  in  1808,  a  block  of  buildings 
was  erected  in  Boston,  consisting  of  a  central  building  and  two 
wings,  with  a  piazza  extending  along  in  front  of  and  for  the 
entire  length  of  the  central  building,  with  doors  in  the  sides  of 
.the  wings,  which  opened  on  and  swung  over  the  piazza,  the  upper 
part  of  which  doors  had  glass  in  them  and  were  used  as  windows. 
In  1811  the  two  wings  were  conveyed  to  different  persons,  no 
mention  being  made  in  the  conveyance  of  the  doors  opening  upon 
the  piazza.  In  1816  the  central  building  was  sold  and  conveyed 
to  the  United  States.  The  government  claimed  the  right  to 
erect  a  building  to  cover  their  entire  lot,  which  would  close  up 
the  doors  of  the  wings,  but  the  court  held  that  the  use  of  these 
doors  and  windows  passed  as  appurtenances,  and  that  too  without 
any  reference  to  the  length  of  time  they  had  been  used. 

Seo.  219.  In  Thayer  v.  Payne  (2  Cush.  [Mass.]  327),  the  plain- 
tiff and  defendant  were  the  owners  of  adjoining  lots.  The  defend- 
ant derived  his  title  from  the  plaintiff.  When  the  plaintiff  con- 
veyed to  the  defendant  there  was  a  drain  extending  from  the  de- 
fendant's cellar  through  the  lands  of  the  plaintiff  and  discharging 
itself  through  an  outlet  beyond.  The  drain  was  not  referred  to 
in  the  deed.  The  drain  getting  choked  up  and  out  of  repair,  the 
defendant  entered  upon  the  plaintiff's  premises  to  repair  the  same. 
For  this  entry  the  action  was  brought.  In  the  deed  from  Thayer 
to  the  defendant  there  was  a  clause  as  follows :  "  To  have  and  to 
hold  the  afore-granted  premises  with  the  privileges  and  appurte- 
nances thereto  belonging  at  the  time  of  the  purchase  thereof  by 
the  said  Thayer  and  French."  The  drain  was  not  constructed  at 
the  time  of  the  conveyance  to  Thayer  and  French,  but  was  made 
by  the  plaintiff  afterward,  and  therefore  was  not  embraced  within 
the  express  provisions  of  the  granting  clause  of  the  deed.  But 
it  was  in  existence  and  use  at  the  time  when  the  premises  were 
conveyed  to  the  defendant,  and  this  being  so,  the  court  held  that 
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it  passed  as  an  easement  connected  with  and  appurtenant  to  the 
premises,  even  though  the  word  "  appurtenance "  had  not  been 
used  in  the  conveyance.  There  are  a  multitude  of  cases  in 
which  this  doctrine  is  held  both  by  the  courts  of  this  country  and 
England,  but  we  have  not  the  space,  neither  is  there  a  necessity 
to  refer  to  them  here.1 

Seo.  220.  Where  adjoining  lot  owners,  by  agreement,  construct 
a  wall  partly  on  each  lot  for  the  mutual  support  of  their  build- 
ings, if  the  wall  is  so  used  by  them  for  the  period  of  twenty 
years,  it  becomes  a  "  party  wall "  within  the  legal  meaning  of  the 
term,  and  subject  to  all  the  legal  incidents  applicable  thereto." 
And  there  can  be  no  question  but  that  the  same  is  true,  where  two 
persons,  by  agreement,  erect  a  wall  thus  and  put  up  their  build- 
ings, mutually  depending  upon  each  other  for  support,  so  that 
even  though  twenty  years  have  not  elapsed,  either  would  be 
equitably  estopped  by  the  agreement  and  the  acts  done  in  pur- 
suance of,  and  reliance  on  it,  from  interfering  therewith  to  the 
injury  of  the  other,  so  long  as  the  wall  remains  in  a  sound  con- 
dition.' 

Sec.  221.  A  party  wall,  in  its  ordinary  legal  import,  signifies  a 
dividing  wall  between  two  buildings  belonging  to  different 
owners,  to  be  used  equally  by  them  for  the  mutual  support  of 
their  respective  buildings.* 

This  easement  can  only  be  created  by  grant,  statute  or  pre- 
scription. Where  it  is  created  by  grant  or  statute  it  can  only 
be  used  in  the  manner  therein  designated,  and  any  other  or  dif- 
ferent use  is  a  violation  of  the  rights  of  the  other  owner,  and 
actionable." 

1  Nicholas  t.  Chamberlain,  Cro.  Jac.  *  Webster  v.  Stephens,  5  Duer  (N. 

121 ;  Robbins  v.  Barnes,  Hob.  131;  New  T.),  553 ;  Bno  v.  Del  Vecchio,4  id.  53 ; 

Ipswich  Factory  v.  Batchelder,  3  N.  H.  Vollmer's  Appeal,  61  Penn.  118 ;  Bur- 

190;  Cox  v.  Matthews,  Ventris,  237;  ton  v.  Moffatt,  3  Oregon,  29. 

Pyer  v.  Carter,  1  H.  &  N.  916 ;  Hills  v.  a  Potter  v. White,  6  Bos.  Sup.  Ct.  (N. 

Miller,  3  Paige'B  Ch.  (N.Y.)  254;  Alston  T.)  644  ;  Maxwell  v.  The  East  River 

v.  Grant,  3   E.   &  B.  128 ;  Suffield  v.  Bank,  3  Bos.   (N.  Y.)  124 ;  Brooks  v. 

Brown,  10  Jurist  (N.  S.),  Ill ;  Nichols  Curtiss,  4  Lans.  (N.  Y.  S.  C.)  283  ;  Affd 

v.  Luce,  24  Pick.  (Mass.)  102 ;  Perrin  v.  Ct.  of  App.,  50  N.  T.  601. 

Garfield,  37  Vt.  312;  Hathorn  v.  Stin-  4Fetteretch  v.  Leames,  9  Bos.  S.  C. 

son,  10  Me.  224  ;  Baliss  v.  Kennedy,  43  (N.  Y.)  510. 

111.  71 ;  Strickler  v.  Todd,  10  S.  &  R.  s  List  v.  Hornbrook,  2  W.  Va.  346  ; 

(Fenn.)  63;  Lampman  v.  Milks,  21  N.  Fetteretch  v.  Leames,  supra;  Washb. 

Y.  509.  on  Easements,  579. 
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The  mere  fact  that  a  wall  has  been  built  partly  upon  two 
adjoining  lots  and  is  used  by  both,  does  not  make  it  a  party  wall,1 
nor  does  the  fact  that  an  adjoining  owner  has  inserted  the  tim- 
bers of  his  building  into  the  walls  of  the  other  owner,  without 
permission,  give  him  any  right  to  the  support  of  the  wall,  even 
though  done  without  objection,  unless  there  has  been  an  express 
and  unequivocal  ratification  of  the  act,  or  it  has  been  continued 
for  the  statutory  period.' 

Sec.  222.  As  has  previously  been  stated,  the  right  to  support 
from  party  walls  extends  to  all  that  portion  of  the  partition  wall 
which  is  used  by,  and  is  necessary  for  the  support  of,  either  build- 
ing. So,  too,  a  condition  of  things  may  arise  by  grant  where  the 
entire  walls  of  a  building  may  become  party  walls  and  charged 
with  the  servitude  of  support.  This  state  of  things  arises  where 
different  stories  of  a  building  have  been  conveyed  to  different 
parties  either  by  lease  or  deed.  As  where  A  owns  the  basement, 
B  the  second  story  and  C  the  third  story  of  the  same  build- 
ing, A's  part  of  the  tenement  is.  charged  with  the  servitude  of 
support  for  the  part  owned  by  B  and  C,  and  the  portions  owned 
by  A  and  B  are  charged  with  the  servitude  of  support  for  C's 
part,  and  neither  can  interfere  with  the  walls,  so  as  in  any  wise 
to  injure  or  impair  the  rights  of  either  of  the  others,  except  sub- 
ject to  the  conditions  and  liabilities  created  by  the  law  and  applied 
to  party  walls,  which  will  be  defined  hereafter.'  The  case  last 
named  is  a  condition  of  things  often  existing,  but  which  presents 
the  novel  spectacle  of  a  conveyance  of  land,  when  no  land  is 
conveyed,  but  rather  a  right  of  dominion  over  the  space  above 
the  land,  which,  in  the  eye  of  the  law,  is  a  part  of  the  freehold. 
When  the  grant  makes  no  provision  for  rebuilding  the  structure 
conveyed  upon  its  destruction,  where  the  conveyance  is  in  fee, 
novel  and  difficult  questions  might  arise  as  to  the  rights  of  B  and 
C  in  case  either  of  them  should  desire  to  rebuild,  and  A  refuses 
to  do  so. 

1  Boberts  v.  White,  2  Bob.  (N.  T.  Ottumwa  Lodge  v.  Lewis,  34  Iowa,  67 

Sup.  Ct.)  425.  Anonymous,  11  Modern,  7;  Humphries 

8  McConnell  v.  Kibbee,  33  111.  175 ;  v.  Brogden,  12  Q.  B.  739 ;  Smart  a.  Mor- 

For  the  law  controlling  this  class  of  ton,  5  B.  &  B.  30 ;  Calvert  v.  Aldrich, 

cases,  see  Cheeseborongh  o.  Green,  10  99  Mass.  74  ;    Winton  u.  Cornish,  5 

Conn.  318 ;  Loring  v.  Bacon,  4  Mass.  Ohio,  477 ;   Stockwell  o.  Hunter,  11 

575 ;  Graves  t.  Berdan,  26  N.  T.  501 ;  Mete.  (Mass.)  445. 
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Sec.  223.  Where  party  walls  are  erected  by  one  of  two  adjoin- 
ing lot  owners,  the  wall  resting  upon  the  lands  of  both,  there  is 
no  obligation  at  common  law  on  the  part  of  the  other  owner  to 
contribute  toward  the  expense  of  the  construction  of  the  wall, 
when  he  subsequently  uses  it  as  a  support  for  a  building  erected 
by  him.  This  doctrine  rests  upon  the  principle  that  the  land 
owner  is  to  be  his  own  judge  as  to  what  disposition  he  will  make 
of,  or  what  erections  he  will  make  upon,  his  land,  and  that  he  is 
not  to  be  benefited  without  his  own  request  or  sanction.1 

But  where  two  adjoining  owners  have  erected  a  party  wall  at 
their  joint  expense,  and  have  applied  it  to  their  joint  benefit,  each 
is  bound  to  contribute  ratably  toward  the  expense  of  its  necessary 
repair.  But  if  the  wall  has  become  ruinous  and  fallen  into  decay, 
or  is  destroyed  by  fire  or  other  cause,  no  liability  exists  on  the 
part  of  either  owner  to  contribute  toward  the  construction 
of  a  new  wall,  if  he  has  no  present  use  therefor,  even  though 
he  subsequently  makes  use  of  the  wall  by  building  thereon.' 
The  owners  of  a  party  wall  are  not  regarded  as  tenants  in  com- 
mon of  the  land  or  of  the  wall,  but  each  owns  his  share  in  sev- 
eralty.5 But  where  the  buildings  upon  the  two  lots  are  still 
standing,  if  the  wall  gets  out  of  repair,  each  owner  is  bound  to 
contribute  to  its  repair,  and  so  if  the  wall  becomes  ruinous  or 
falls  into  such  a  state  of  decay  as  to  render  a  new  wall  necessary, 
it  has  been  held  that  the  obligation  to  contribute  to  the  construc- 
tion exists  to  such  an  extent,  that  if  one  owner  rebuilds  it  even 
against  the  remonstrance  of  the  other  he  will  be  entitled  to  be 
reimbursed  by  the  other  to  the  extent  of  the  expense  of  restor- 
ing a  wall  of  equal  dimensions,  and  of  the  same  quality  of 
materials  of  the  old  wall,  but  not  for  additional  expense  by 
building  a  larger  wall  or  of  more  expensive  materials.4  But  this 
liability  does  not  exist  except  where  there  is  a  real  necessity  for 
repairs,  or  a  new  wall,  and  never  when  the  expense  is  incurred 
merely  to  suit  the  convenience,  or  to  serve  the  capricious  ends  of 

1  Moore  ©.  Cable,  1  Johns.  Ch.  (N.Y.)  480 ;  Glen  v.  Davis,  35  Md.  208 ;  6  Am. 

385;  Gillett  v.  Maynard,  5  Johns.  85  ;  Rep.  389. 

Dewey  v.  Osborn,  4  Cow.  (N.  Y.)  329;  8  Watt  v.  Hawkins,    5    Sandl.  20; 

Erwin  v.  Olmstead,  7  id.  229;  Sheared  Brooks  t.  Curtis,  50  N.  Y.  639  ;  Pa'rt- 

e.  Cisco,  4  Sandf.  (N.  Y.)  480;  Abra-  ridge  v.  Gilbert,  15  id.  601. 

hams  v.  Krautler,  24  Mo.  69.  *  Campbell  v.  Mosier,  4  Johns   Ch. 

3  Sherred  v.  Cisco,  4  Sandf.  (N.  Y.)  (N.  Y.)  334;  Floramer  v.  Mailtott,  22 

Iowa,  114. 
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one  of  the  owners,  or  when  the  adjoining  owner  has  no  farther 
use  for  the  wall,  nor,  it  seems,  when  the  wall  has  become  so  ruin- 
ous as  to  serve  no  useful  end.  '  Indeed,  the  doctrine  of  Campbell 
v.  Mesier,  so  far  as  relates  to  contribution  toward  a  new  wall,  has 
been  doubted  and  virtually  overruled  in  Sheared  v.  Cisco,1  aiyl 
Partridge  v.  Gilbert,'  and  in  the  latter  case,  the  doctrine  which 
seems  more  consistent  with  reason  and  the  nature  of  the  ease- 
ment, is  held,  that  the  easement  in  a  party  wall  ceases  when  the 
wall  falls  into  such,  a  ruinous  condition  as  to  serve  no  useful  pur- 
pose except  by  being  replaced  by  a  new  one,  and  that  neither 
owner  has  a  right  by  the  common  law,  against  the  remonstrance 
of  the  other,  to  rebuild  the  wall  and  claim  contribution  therefor.' 
The  easement  ends  with  the  destruction  of  that  in  which  it 
existed,  and  in  the  absence  of  a  binding  covenant  between  the 
parties  or  running  with  the  land,  neither  party  can  be  compelled 
to  rebuild  it,  or  to  contribute  toward  the  expense  thereof  if  it  is 
rebuilt  by  the  other.4  When  the  wall  becomes  ruinous  and  in 
such  a  state  of  decay  as  to  be  virtually  a  nuisance,  the  easement 
is  ended,  and,  while  either  party  may  rebuild  at  his  own  expense, 
he  cannot  compel  the  other  party  to  contribute  thereto.* 

Sec.  224.  Where  two  adjoining  owners  enter  into  an  agreement 
by  which  one  of  them  erects  a  party  wall  resting  upon  the  land 
of  each,  and  erects  a  building  thereon,  under  a  promise  from  the 
other  owner  that  whenever  he  uses  the  wall  by  the  erection  of  a 
building  thereon,  he  will  pay  one-half  of  the  expense  of  the  con- 
struction, this  is  not  a  covenant  running  with  the  land,  and  will 
not  be  binding  upon,  nor  can  it  be  enforced  against  a  grantee  of 
the  adjoining  lot  in  favor  of  the  grantee  of  the  builder  of  the 
wall,  even  though  he  uses  the  wall  as  a  support  for  a  building 
erected  by  him  after  his  purchase  of  the  premises.  The  benefit 
of  a  covenant  passes  with  the  land  to  which  it  is  incident,  but 
the  liability  imposed  by  the  covenant  is  confined  to  the  original 
covenantor,  unless  a  privity  of  interest  between  him  and  the 

1  Shewed  o.  Cisco,  4  Sandf.  (N.  T.  Rep.  389 ;  Pentz  v.  Brown,  5  N.  Y. 

Sup.  Ct.)  480.  Leg.  Obs.  19;  Webster  v.  Stevens,  S 

s  Partridges.  Gilbert,  15  N.  Y.  601.  Duer  (N.  Y.  Sup.  Ct.),  553;  Daniel  o. 

8  Partridge  v.  Gilbert,  15  N.  Y.  601 ;  North,  11  East,  372;  Partridge  o.  Gil- 

Sherred  v.  Cisco,  4  Sandf.  480.  bert,  15  N.  Y.  601. 

4  Glen  t>.  Davis,  35  Md.  308 ;  6  Am.  B  See  cases  cited  in  note  4. 
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covenantee  exists  or  is  created  at  the  time  when  the  covenant  is 
made.  Such  a  covenant  is  personal  to  the  builder,  and  does 
not  pass  by  grant.1 

Sec.  225.  In  a  recent  case  in  the  commission  of  appeals  of  the 
State  of  New  York  (Cole  v.  Ourtis,  54  N".  T.  444),  this  very  ques- 
tion was  decided.  In  that  case  it  appeared  that  in  1861  the  grantor 
of  the  plaintiff  and  defendant  being  the  owners  of  adjoining  lots 
in  the  city  of  Brooklyn  entered  into  an  agreement  in  writing,  by 
which  it  was  agreed  that  the  plaintiff's  grantor  should  erect  the 
western  wall  of  a  building  that  he  was  about  to  put  up  on  his  lot,  as 
a  party  wall  resting  partly  upon  the  land  of  each.  This  agreement 
was  recorded,  and  the  plaintiff's  grantor  erected  the  party  walj 
and  building  in  question,  and  subsequently  conveyed  it  to  the 
plaintiff.  After  various  conveyances,  the  adjoining  lot  came  into 
the  possession  of  the  defendant,  who  erected  a  building  upon  it, 
using  the  party  wall  in  question.  Declining  to  reimburse  the 
plaintiff  for  one-half  the  expenses  of  the  wall  according  to  the 
agreement  between  their  respective  grantors,  this  suit  was  brought. 
But  the  court  held  that  no  recovery  could  be  had,  -even  though 
the  defendant  had  constructive  notice  of  the  agreement  made  by 
his  grantor  with  the  grantor  of  the  plaintiff. 

Seo.  226.  In  Pennsylvania  where  there  is  a  special  statute 
providing  that  "the  first  builder  shall  be  reimbursed  for  one 
moiety  of  the  charge  of  the  party  wall,  or  for  so  much  as  the 
next  builder  shall  use  before  he  breaks  into  the  wall,"  it  was  held 
in  the  cases  referred  to  in  the  previous  note,  that  this  right  to 
compensation  was  a  mere  chose  in  action,  and  did  not  pass 
from  the  first  builder  by  his  grant  of  the  land,  and  that  his 
grantee  could  not  enforce  it  either  at  law  or  in  equity. 

A  similar  doctrine  is  held  in  West  Virginia.'  But  in  Ohio  it 
is  held  that  such  an  agreement,  although  not  under  seal,  will  be 
recognized  in  equity  as  a  covenant  running  with  the  land.'     But 

1  Hurd  v.  Curtis,  19  Pick.  (Mass.)  Drew,  10  id.  219 ;  Hart  o.  Kurcher,  5 

459 ;  Black  v.  Isham,  16  Am.  Law  Reg.  S.  &  R.  (Penn.)  1. 

find.)  8 ;  Keppell  v.  Bailey,  2  Myl.  &  »  List  v.  Hornbrook,  2  W.  Va.  346  ; 

K.  517 ;  Cole  v.  Hughes,  54  N.  Y.  444 ;  Lester  ®.  Barron,  40  Barb.  (N.  Y.  S.  C.) 

Todd  v.  Stokes,    10   Penn.   St.  155;  297. 

Davids  v.  Harris,  9  id.  503 ;  Gilbert  ■b.  »  Piatt  v.  Eggleston,  20  Ohio  St.  414 
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where  the  covenant  is  under  seal,  and  includes  the  heirs  and 
assigns  of  the  covenantor,  it  is  held  that  this  creates  a  liability  in 
favor  of  the  grantee  of  the  covenantee,  to  contribute  whenever 
he  uses  the  wall.1  But  in  any  event,  such  a  covenant  is  obliga- 
tory upon  the  parties  thereto,  and  binds  either  party  to  pay  to 
the  other  one-half  the  expense  of  the  wall  when  put  to  a  bene- 
ficial use.3 

Sec.  227.  But  in  some  of  the  States,  particularly  in  the  large 
cities  of  the  country,  the  rights  and  liabilities  of  parties  in  refer- 
ence to  party  walls  is  regulated  by  statute.  This  is  the  case  in 
Pennsylvania,  Iowa,  in  the  cities  of  New  York  and  Brooklyn, 
and  in  the  District  of  Columbia,  and  in  many  other  of  the  large 
cities.  In  the  case  of  Miller  v.  Elliott,  5  Cranch  (0.  C.  U.  S.), 
543,  decided  in  1839,  the  court  held  that  assumpsit  could  be  main- 
tained by  an  adjacent  lot  owner  against  his  neighbor  for  one-half 
the  expense  of  building  a  party  wall  between  their  lots.  That  the 
action  could  be  upheld  by  the  implied  promise  which  arises  from 
the  fact  that  there  is,  by  law,  a  condition  annexed  to  the  title  of 
every  house  lot  in  the  city  of  Washington,  that  where  any  lot 
owner  builds  a  partition  wall  between  himself  and  his  neighbor, 
he  shall  lay  one-half  of  it  upon  his  neighbor's  land,  and  that  when 
the  neighbor  uses  the  wall,  he  shall  pay  to  the  first  builder  a 
moiety  of  the  expense  of  such  part  as  he  shall  use." 

Seo.  228.  Having  ascertained  what  constitutes  a  party  wall,  it 
now  becomes  important  to  ascertain  what  interest  each  owner 
has  in  the  wall,  how  each  may  use  it,  and  what  rights  and  liabili- 
ties exist  in  relation  thereto. 

1  Brown  v.  Pentz,  Ct.  of  App.,  11  N.  Oregon,  29 ;  Wickersham  v.  Orr,  9 
T.  Leg.  Obs.  24 ;  Burloek  v.  Peek,  2  Iowa,  253  ;  Costa  v.  Whitehead,  20  La. 
Duer  (N.  T.  S.  C),  90 ;  Maine  v.  Cum-  An.  341 ;  Auch  t>.  Labouisse,  20  id.  553 ; 
eton,  98  Mass.  317.  Hunt  v.  Harris,  19  C.  B.  (N.  S.)  13. 

2  Keteltas  v.  Penfield,  4  E.  D.  Smith  3  Cutter  v.  Wilson,  3  Allen  (Mass.), 
(C.  P.  N.  Y.),  122 ;  Wegman  v.  Ringold,  196  ;  Wickersham  v.  Orr,  9  Iowa,  253 ; 
1  Bradf.  (N.  Y.)  52 ;  Qills  v.  Dogro,  1  Rice  v.  Roberts,  24  Wis.  461 ;  Mason's 
Duer  (ST.  Y.  Sup.  Ct.),  331 ;  Thompson  Appeal,  70  Penn.  St.  76  ;  Piatt  v.  Eg 
o.  Curtis,  28  Iowa,  232 ;  Floramer  v.  gleston,  20  Ohio  St.  414 ;  Burton  o. 
Mailtott,  22  id.  114;  Mason's  Ap-  Moffatt,  3  Oregon,  29;  Floramer  v. 
peal,  70  Penn.  St.  76;  Cutter  a.  Wil-  Mailtott,  22  Iowa,  114;  Thompson  c. 
son,  3  Allen  (Mass.),  196 ;  Rill  v.  Rob-  Curtis,  28  id.  227. 

erts,  24  Wis.  461 ;  Burton  v.  Moffatt,  3 
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The  interest  of  each  party  in  the  party  wall  is  both  joint  and 
several ;  several  to  the  extent  that  they  are  not  tenants  in  com- 
mon of  the  wall,  but  each  severally  owns  his  part  thereof,  and 
joint  to  the  extent  of  the  easement  of  support  which  each  is  en- 
titled to  for  the  walls  and  building  of  the  other,  so  long  as  they 
are  capable  of  yielding  this  support.1  In  the  case  of  Brooks  v. 
Curtis,  this  question  of  interest  in  a  party  wall  came  before  the 
court,  and  upon  this  point,  Rapallo,  J.,  said :  "  Although  land 
covered  by  a  party  wall  remains  the  several  property  of  the 
owner  of  each  half,  yet  the  title  of  each  owner  is  qualified  by 
the  easement  to  which  the  other  is  entitled."  In  Partridge  v. 
Gilbert,'  Denio,  J.,  in  defining  the  interest  of  adjoining  owners 
in  a  party  wall,  says :  "  Each  had  a  title  to  the  soil  to  the  division 
line,  which  was  the  center  of  the  wall  or  arch ;  but  this  title  was 
qualified  by  the  easement  which  each  owner  had  of  supporting 
his  buildings  by  the  common  wall." 

In  Brown  v.  Pentz,'  McCotjk,  J.,  said :  "  Such  a  wall  stand- 
ing partly  on  the  land  of  the  other  does  not,  it  is  true,  constitute 
a  tenancy  in  common  between  them,  because  each  owns  in  sever- 
alty to  the  dividing  line  of  their  respective  lots,  and,  therefore, 
each  of  the  house  owners  has  a  separate  property  in  a  moiety  of 
the  party  wall,  and  an  easement  for  the  support  of  his  house  in 
the  other  moiety." 

There  is  no  question  but  that  the  parties  may,  by  the  terms  of 
their  respective  grants,  be  made  tenants  in  common  of  the  wall ; 
but  such  a  condition  of  things  will  rarely  arise  in  practice. 

Sec.  229.  Having  ascertained  the  interest  of  each  party  in  the 
wall,  it  is  now  important  to  know  how  long  the  easement  endures. 
It  is  laid  down  in  many  of  the  modern  cases  that  the  easement  of 
support  from  party  walls  exists  so  long  as  the  wall  remains  in  a 

1  Brooks  v.  Curtis,  50  N.  T.  639 ;  Saner  v.  Monroe,  20  Penn.  St.  219 ; 

Watts  v.  Hawkins,  6  Taunt.  20 ;  Dow-  Dowling  v.  Hemings,  20  Md.  179. 
ling  v.  Haning,  20  Md.  179 ;  Marvin  v.        a  Brown  v.  Pentz,  Ct.  of  App.,  2  N. 

Johnson,  31  Iowa,  46 ;  Greenwald  v.  Y.  Leg.  Obs.  24 ;  See,  also,  Bno  v.  Del 

Kappes,  31  Md.  216.  Vecchio,  4  Duer  (N.  Y.),  53 ;  Bradbee 

'Partridges.  Gilbert,  15  ST.  Y.  601;  v.  Christ's  Hospital,  4  M.  &  G.  714; 

Price  v.  McConnell,  27  HI.  255 ;  Dun-  Cahitt  v.  Porter,  8  B.  &  C.  257 ;  Sherred 

can  o.  Hanbert,  2  Brewster  (Penn.),  362 ;  v.  Cisco,  4  Sandf .  (N.  T.)  480  ;  Glen  v. 

Greenwald   v.  Kappes,  31    Md.  216 ;  Davis,  35  Md.  208 ;  6  Am.  Rep.  389. 
Ridgway  v.  Vose,  3  Allen  (Mass.),  180 ; 

28 


218  PAETY  WALLS  AND  MUTUAL  SUPPORT. 

sound  condition  and  capable  of  safely  bearing  the  burdens 
imposed ;  but  that  where  it  falls  into  decay,  and  becomes  ruinous 
or  unsafe,  the  easement  is  ended  and  the  parties  are  remitted  to 
their  original  rights  the  same  as  though  no  party  wall  had  ex- 
isted.1 But  this  depends  very  much  upon  the  circumstances  and 
conditions  under  which  the  right  was  acquired.  If  the  easement 
is  acquired  by  grant,  the  language  of  the  grant  and  the  evident 
intention  of  the  grantor  must  control  its  duration.  If  by  statute, 
the  provisions  of  the  statute  control  it,  and  if  by  prescription  the 
user  and  its  incidents.  The  wall  may  become  ruinous  and  use- 
less, and  beyond  the  reach  of  repair,  but  the  question  behind  that 
is,  what  interest,  if  any,  is  left  in  either  party  in  the  other's  soil 
for  the  purposes  of  support  for  a  new  wall  in  case  either  should 
desire  to  rebuild  it.  In  other  words,  when  the  wall  ceases  to 
serve  a  useful  purpose,  has  either  owner  a  right  to  replace  it  with 
a  new  wall  upon  the  old  site  without  the  consent  of  the  other  ? 
There  are  no  cases  that  seem  directly  to  decide  this  question. 

Seo.  230.  In  Campbell  v.  Messier,  4  Johns.  Ch.  (N.Y.)  334,  the 
question  came  up  as  to  the  right  of  a  party  rebuilding  an  ancient 
wall  between  two  houses  to  compel  the  other  owner  to  contribute 
toward  the  expense  of  the  new  wall,  and  the  court  held  that  the 
right  could  be  enforced.  It  is  time  that  in  that  case  the  old  wall 
was  taken  down  and  a  new  one  built  upon  the  old  site,  but  the 
other's  house  was  left  without  support  by  the  taking  down  of  the 
wall,  and  the  easement  was  actively  employed  in  affording  sup- 
port to  the  building.  The  plaintiff  having  taken  away  the 
support  was,  perhaps,  bound  to  restore  it  by  another  wall. 
However  that  may  be,  the  question  as  to  the  plaintiff's  right  or 
duty  in  that  respect  was  not  raised  or  decided  in  the  case.  In 
fact,  in  that  case  the  rebuilding  of  the  wall  was  regarded  more  in 
the  light  of  a  repair  than  otherwise,  and  was  undoubtedly  so 
regarded  under  the  circumstances  of  the  case,  one  of  the  build- 
ings still  standing,  and  entitled  to  support  from  the  common  wall. 
The  easement  cannot  be  said  to  have  been  ended  in  that  case, 
nor,  indeed,  can  it  be  in  any  case,  unless  the  decay  and  incapacity 

1  Partridge  v.  Gilbert,  15  N.  T.  601 ;  13 ;  Glen  v.  Davis,  35  Md.  208 ;  Dowl- 
But  see  Hunt  «.  Harris,  19  C.  B.  (N.  S.)    ing  «.  Hemings,  20  id.  179. 
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of  the  wall  is  full  and  complete  as  to  every  part  of  the  wall  in 
which  the  easement  exists.  So  long  as  it  is  in  part  useful,  there 
can  be  no  question  but  that  either  owner  might,  in  a  proper 
manner,  restore  the  wall  to  its  original  efficiency  by  repairs,  for 
the  easement  has  not  lapsed.1  If,  in  that  case,  there  had  been  no 
building  on  the  adjoining  lot,  so  that  the  easement  was  not 
actively  employed  by  the  other  owner,  a  far  different  question 
would  have  been  presented ;  but,  from  the  general  current  of  the 
authorities,  I  think  the  plaintiff  in  this  case  would  not  have  had 
the  right  to  rebuild  the  wall  upon  the  old  site,  without  the  con- 
sent of  the  other  owner.  The  easement  acquired  by  prescription 
in  such  a  case  is  not  perpetual,  and  in  the  very  nature  of  things 
could  not  be.  It  is  simply  a  right  or  privilege  to  have  the  par- 
ticular building  supported  by  a  wall  resting  in  part  upon  the 
other's  land.  When  the  wall  falls  into  decay  and  ceases  to  furnish 
support,  and  the  building  is  taken  down,  the  easement  is  at  an 
end,  and  the  parties  are  remitted  to  their  original  rights,  and 
stand  in  the  same  position  as  though  no  building  had  ever  been 
erected  and  no  wall  built."  In  the  language  of  Denio,  J.,  in 
Partridge  v.  Gilbert,  15  N.  Y.  601,  "  I  do  not  perceive  any  solid 
distinction  between  a  total  destruction  of  the  wall  and  buildings, 
and  a  state  of  things  which  should  require  the  whole  to  be  built 
from  the  foundation.  In  either  case  there  is  great  force  in  say- 
ing that  the  mutual  easements  have  become  inapplicable,  and  each 
proprietor  may  build  as  he  pleases  upon  his  own  land  without 
any  obligation  to  accommodate  the  other." 

Sec.  231.  In  Sherred  v.  Cisco,  4  Sandf.  (KY.  Sup.  Ct.)  480,  this 
question  was  somewhat  considered  by  Sandfoed,  J.,  and  his  re- 
marks upon  that  point  are  entitled  to  great  weight,  as  expressive  of 
the  opinion  of  a  judge  of  large  experience  and  eminent  legal  attain- 
ments. In  that  case  the  plaintiff  and  defendant  were  the  owners 
of  adjoining  lots  in  the  city  of  New  York  with  a  party  wall 
between  their  buildings  and  used  for  their  mutual  support.  The 
buildings  and  party  wall  were  wholly  destroyed  by  fire,  and  the 

*  Partridge  v.  Gilbert,  15  N.  T.  601  ;        »  Partridge  v.  Gilbert,  15  N.  Y.  601 J 
Kno  v.  Del  Veechio,  4  Duer  (N.  Y.),    Dowling  v.  Hemmings,  20  Md.  179. 
53 ;  Glen  v.  Davis,  35  Md.  208 ;  6  Am. 
Rep.  389. 
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plaintiff  rebuilt  the  same  upon  the  old  site,  and  this  suit  was 
brought  to  compel  him  to  contribute  toward  the  expense  of  the 
wall.  The  court  held  that  the  defendant  could  not  be  compelled 
to  contribute  even  though  he  had  made  use  of  the  wall.  In 
disposing  of  the  question  the  judge  said :  "  Suppose  the  defend- 
ant had  said  on  being  requested  to  join  in  the  party  wall,  I 
bought  this  lot  at  a  public  sale  without  notice  of  any  such  right 
as  you  claim,  and  my  recorded  title  shows  nothing  of  this  kind. 
Would  not  this  have  been  a  conclusive  answer  to  this  request  ? 
Suppose  further,  that  on  assuming  to  build  the  new  party  wall 
the  defendant  had  forbid  the  plaintiff  to  put  any  part  of  it  on 
her  land,  could  he  not  have  maintained  trespass  every  day  against 
her  workmen  while  building  it,  and  when  completed,  could 
he  not  by  ejectment  have  compelled  her  to  take  it  down? 
It  seems  to  us  that  this  question  must  be  answered  in  the 
affirmative."  The  easement  is  ended  by  the  destruction  of  the 
wall  and  buildings,  and  it  cannot  be  replaced  upon  the  old  site, 
unless  by  grant  or  statute  provision  is  made  therefor,  or  the  party 
by  adverse  user  has  acquired  a  prescriptive  right  to  do  so,  which 
cannot  be  the  case  where  the  wall  has  been  used  by  both  parties. 
But  where  either  building  is  left  standing,  needing  support,  it 
may  be  replaced  and  will  be  treated  as  a  repair.1  It  will,  of 
course,  be  understood  that  where  a  wall  has  been  built  partly  upon 
the  land  of  another,  and  is  occupied  by  the  builder  alone,  adversely 
for  the  statutory  period,  he  acquires  an  absolute  title  to  the  land 
covered  by  the  wall.  A  wall  built  under  such  circumstances  is, 
in  no  sense,  a  party  wall. 

Sec.  232.  The  rights  of  parties  in  and  their  control  over  party 
walls  have  not  been  definitely  settled  by  the  courts  of  this 
country,  but  it  may  be  said  that  each  owner  has  a  right  to  use 
the  wall  for  the  support  of  his  buildings,  in  any  manner  that  does 
not  interfere  with  a  like  use  by  the  other,  and  that  does  not  in- 
juriously affect  the  other.     The  use  must  be  reasonable,  and  such 

•Brooks  0.  Curtis,  50   N.  T.  640;  e.  Penfold,  4  E.  D.  Smith  (N.  Y.  C.  P.), 

Huttemier  v.  Albro,  18  id.  48 ;  Part-  122 ;  Rogers  r>.  Sinsheimer,  50  N.  Y. 

ridge  v.  Gilbert,  15  id.  601 ;  Fetteretch  646  ;  Brondage  v.  Warner,  2  Hill  (N. 

e.  Leamey,  9  Bosw.  (N.  Y.)  510  ;  Hen-  Y.),  145. 
drick  o.  Starks,  37  N.  Y.  106  ;  Ketteltas 
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as  is  consistent  with  the  evident  object,  purpose  and  extent  of  the 
easement,  and  the  question  as  to  what  is  reasonable  is  to  be  deter- 
mined from  the  capacity  of  the  wall,  the  purpose  for  which  it 
was  built  and  its  condition.  The  rights  of  the  parties  are  mutual 
and  are  to  be  measured  by  their  use  and  reasonable  necessities, 
and  any  act  of  one  party  that  injuriously  affects  the  other  is  a 
nuisance,  and  actionable  as  such.  Thus,  when  the  wall  i6  erected 
and  buildings  are  erected  upon  both  lots,  neither  party  can  inter 
fere  with  the  wall  except  at  his  peril.  If  he  raises  his  side  of  the 
wall  or  pares  it,  or  makes  any  changes  therein,  for  his  own  con- 
venience merely,  no  degree  of  care  or  skill  observed  by  him  will 
shield  him  from  liability  to  the  other  owner,  if  his  rights  are  im- 
paired or  his  property  injured  thereby.1  He  may  do  what  he 
can  with  the  wall  to  serve  his  individual  necessities,  as  to  lower 
it,  sink  it,  or  raise  it,"  if  he  can  do  so  without  injury  to  the  other, 
but  if,  from  such  use  or  interference  by  him,  injury  results  to  the 
other  owner,  he  is  liable  absolutely  for  the  consequences  irrespec- 
tive of  the  degree  of  care  or  skill  exercised  by  him  in  the  execu- 
tion of  the  work.  But  when  repairs  in  the  wall  are  rendered 
necessary,  or  when  the  walls  fall  into  a  state  of  decay  so  that  it 
becomes  necessary  to  take  them  down  and  rebuild  them,  either 
party  has  a  right  to  do  so,  upon  reasonable  notice  to  the  other, 
using  such  care  and  skill  in  the  prosecution  of  the  work  as  the 
circumstances  may  require.*  If  the  wall  has  fallen  into  such  a 
state  of  decay  as  to  serve  no  useful  end  in  affording  support,  he 
may  take  down  the  wall  and  replace  it,  or  he  may  take  it  down 
and  build  entirely  upon  his  own  lot,  as  his  taste,  convenience,  or 
necessity  may  dictate.  Thus  in  Pa/ri/ridge  v.  Gilbert,  it  appeared 
that  prior  to  the  year  1794,  Peter  Stuyvesant  owned  the  ground 
covered  by  both  stores,  which  was  a  lot  fifty-six  feet  on  the  north 
side  of  Courtland  street  and  extending  back  the  same  width  one 
hundred  and  thirty-eight  feet.  On  this  lot  he  had  erected  two 
brick  dwelling-houses  of  equal  dimensions,  adjoining  each  other, 
between  which  there  was  a  common  wall,  which  is  the  wall  in 

1  Webster  v.  Stevens,  5  Duer  (N.Y.),  Dowling  «.  Hemmings,  20  Md.  179 ; 

553  ;  Eno  v.  Del  Vecchio,4  id.  53.  Richards  v.  Rose,  9  Exchq.  218 ;  Par- 

8  Eno  v.  Del  Vecchio,  4  Duer  (N.  Y.)F  dessus  Traite  des  Servitudes,  251,  ed. 

53.  1829 ;  Crawshaw  o.   Sumner,  56  Ma. 

»  Partridge  s.  Gilbert,  15  N.  T.  601 ;  517. 
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question.  The  wall  was  erected  upon  the  top  of  an  arch  extend- 
ing from  the  street  to  the  rear  of  the  houses.  It  was  of  brick, 
fifteen  feet  high  and  four  feet  wide,  and  was  made  for  the  com- 
mon use  of  the  two  dwellings,  for  the  purpose  of  a  passage  from 
the  street  to  the  yard  in  the  rear.  In  1796,  "W.  L.  Smith  was 
tho  owner  of  the  whole  of  the  premises  by  title  derived  from 
Stuyvesant,  and  on  the  sixth  day  of  October,  in  that  year, 
Smith  conveyed  to  W.  W.  Burrows,  the  easterly  half  of  the 
lot,  being  the  premises  occupied  by  the  plaintiffs,  describing 
it  as  "  bounded  on  the  west  by  another  house  and  lot  of  the 
said  W.  L.  Smith,"  and  as  containing  "in  breadth  in  front 
twenty-eight  feet  or  more,  and  in  the  rear  twenty-eight  feet  or 
more,  and  in  length  on  each  side  one  hundred  and  thirty-eight 
feet  more  or  less,  being  one  moiety  or  half  part  of  the  large  lot 
of  ground  containing  fifty-six  feet  or  more  in  front  and  rear,  and 
in  length  on  each  side  one  hundred  and  thirty-eight  feet  more  or 
less,  purchased,  etc.,  of  Peter  Stuyvesant,  together  with  all  and 
singular  the  passages,  etc.,  buildings,  etc.,  ways,  etc.,  basements, 
etc."  Jacob  Surget  had  become  the  owner  of  the  lot  by  a  title 
derived  from  "W.  L.  Smith ;  and  the  plaintiffs  had  a  lease  from 
Surget  for  a  term  which  would  expire  May  1, 1851.  The  defend- 
ants' title  to  lot  number  twenty  was  derived  mediately  from  "W. 
L.  Smith,  who,  after  conveying  to  Burrows  as  above  mentioned, 
conveyed  lot  No.  20,  or  the  west  half  of  the  original  premises,  to 
a  person  under  whom  the  defendants  derived  their  title.  The 
deed  of  Smith  described  the  premises  conveyed  as  a  house  and 
lot,  and  after  giving  the  other  lines,  as  bounded  on  the  east  by 
"  a  house  and  lot  of  ground  late  the  property  of  the  said  W.  L. 
Smith,  containing  in  front  on  Courtland  street  twenty-eight  feet 
or  more,  and  in  length  on  both  sides  one  hundred  and  thirty-eight 
feet  or  more,  "  together  with  all  and  singular,  the  house,  passages, 
privileges,  appurtenances,"  etc.  In  1834  or  1835  the  arched 
passage-way  above  mentioned  was  walled  up  at  its  entrance  on 
the  street.  After  some  time  the  two  buildings  were  changed 
from  dwellings  into  stores.  They  were  raised  a  story  higher  and 
new  fronts  were  put  in.  The  arch,  which  had  cracked,  was  at 
the  same  time  strengthened  by  a  piece  of  timber  placed  under 
the  crown,  extending  from  the  front  to  the  rear  of  the  buildings, 
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and  which  timher  was  supported  by  locust  posts  standing  on  the 
floor  of  the  arched  passage.  These  repairs  and  improvements 
were  assumed  to  have  been  made  by  the  mutual  co-operation  of 
the  owners  of  both  buildings. 

On  the  25th  of  January,  1850,  the  defendants  gave  the  plain- 
tiffs a  notice  in  writing,  informing  them  that  on  or  before  the 
first  day  of  May  then  next,  they  (the  defendants)  should  take 
down  the  wall  between  the  two  buildings  for  the  purpose  of 
erecting  a  new  building  on  their  own  lot.  A  ccordingly  on  the 
1st  day  of  May,  the  defendants  commenced  taking  down  their 
building  and  erecting  a  new  one.  They  were  delayed  a  few  days 
by  the  operation  of  an  injunction  which  the  plaintiff  had  pro- 
cured to  be  issued  but  which  was  dissolved.  The  new  store  of 
the  defendants  was  nearly  twice  as  deep  as  the  old  building.  It 
was  higher  and  the  foundations  and  cellar  were  sunk  much 
deeper.  The  old  division  wall  was  taken  down  and  the  new  one 
was  built  in  the  same  precise  place.  During  the  progress  of  the 
wall  a  temporary  partition  of  boards  was  put-  up  by  plaintiff's 
landlord  to  protect  as  far  as  practicable  the  plaintiff's  store  and 
goods.  The  beams  and  floors  of  the  plaintiff' s  store  were  sup- 
ported by  the  new  wall  when  built,  as  they  had  been  by  the 
old  one.  The  new  store  was  completed  so  as  not  farther  to  dis- 
turb the  plaintiff,  by  about  the  first  day  of  September.  The 
next  year  the  plaintiff's  landlord,  the  owner  of  the  lot  number 
eighteen,  put  up  a  new  store  in  the  place  of  the  old  one,  making 
use  of  the  wall  which  the  defendants  had  built.  The  evidence 
upon  the  trial,  beyond  establishing  the  foregoing  facts,  was 
directed  principally  to  the  question  as  to  the  condition  of  the 
arch  and  wall  and  the  two  stores ;  the  defendants  insisting  and 
endeavoring  to  show  that  the  arch  and  the  wall  were  dilapidated 
and  ruinous,  and  that  the  stores  were  in  danger  of  falling  down ; 
and  the  plaintiffs  controverting  that  position.  It  appeared  that 
the  plaintiffs  had  sustained  damages  on  account  of  the  dust, 
and  the  water  which  came  in  during  showers,  while  the  wall 
was  going  on,  and  from  loss  of  custom,  and  also  from  being 
unable  to  let  the  upper  lofts.  It  was  to  recover  these  damages 
that  the  action  was  brought.  The  plaintiffs  occupied  the  main 
store  of  their  building  as  dealers  in  paper  hangings. 
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After  the  evidence  was  closed,  Judge  Duer  proposed  to  the 
jury  the  following  questions :  First.  Whether  the  condition  of 
the  arch  and  party  wall  was  so  dangerous  on  the  1st  of  May, 
1850,  that  a  just  regard  to  the  safety  of  life  and  property  ren- 
dered their  removal  necessary ;  Second.  Whether  the  buildings 
were  safe  and  fit  for  occupation  as  stores  daring  the  ensuing  year ; 
Third.  Whether,  conceding  that  the  arch  and  walls  would  have 
sustained  the  buildings  another  year  or  longer,  their  condition 
was  such  that  in  the  exercise  of  ordinary  prudence  it  was  expe- 
dient to  remove  them;  Fourth.  Whether  the  removal  by  the 
defendants  of  their  portion  of  the  wall  and  arch,  which  was  on 
their  own  land,  would  have  occasioned  the  destruction  of  the 
whole  arch  and  wall ;  Fifth.  Whether  the  same  consequences 
would  have  followed  if  the  defendants  had  removed  only  the 
front  and  rear  walls  of  their  building,  together  with  the  floors 
and  beams ;  Sixth.  What  was  the  amount  of  the  plaintiff's  dam- 
ages, considering  the  defendants'  acts  as  wholly  unlawful.  Plain- 
tiff's counsel  objected  to  these  propositions,  especially  to  the  first 
and  third,  which  they  insisted  were  irrelevant.  They  asked  the 
judge,  instead  of  the  second  question,  to  submit  to  the  jury 
whether  the  wall  was  sufficient  to  support  the  plaintiff's  store  the 
residue  of  his  lease,  if  it  were  occupied  in  the  manner  it  had 
heretofore  been,  and  also  whether  both  stores  would  not  have 
been  tenantable  that  year,  with  proper  precautions  as  to  the  busi- 
ness carried  on.  The  judge  overruled  the  objection  and  refused 
to  modify  the  propositions  as  the  plaintiffs  desired,  and  their 
counsel  excepted  to  the  several  rulings  against  them.  Jury 
answered  all  of  the  first  five  questions  favorably  to  the  defend- 
ants, namely,  all  but  the  second  in  the  affirmative  and  that  in  the 
negative.  As  to  the  sixth,  they  stated  that  the  plaintiff's  dam- 
ages were  $703.  Upon  this  finding  the  judge  held  that  the  de- 
fendants were  justified  in  what  they  had  done,  and  the  judgment 
was  affirmed  by  the  court  of  appeals. 

Thus  it  will  be  seen  that  the  principal  conditions  upon  which 
a  party  wall  in  actual  use  by  both  parties  may  be  taken  down  are, 
that  the  wall  has  fallen  into  such  a  state  of  decay  as  to  be  so  un- 
safe or  useless  as  to  render  it  inexpedient  to  longer  employ  it  for 
the  purposes  of  support. 
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Seo.  233.  But  this  question  is  not  to  be  determined  wholly  in 
accordance  with  the  necessities  of  either  owner.  If  the  wall  is 
intact  and  capable  of  yielding  support  to  one  owner,  it  cannot  be 
taken  down  by  the  other,  even  though  his  building  has  been  de- 
stroyed by  fire,  and  every  part  thereof  except  this  wall  rendered 
utterly  useless.  The  wall  itself  must  have  become  unsafe  or 
useless,  or  it  cannot  be  interfered  with  to  the  injury  of  the  other, 
and  the  owner  of  the  lot  upon  which  the  building  is  destroyed, 
cannot  maintain  ejectment  or  any  other  action  against  the  other 
owner  for  the  ground  covered  by  the  wall,  until  the  wall  has 
become  so  insufficient,  that  the  easement  can  be  said  to  have 
ended.' 

The  rule  as  laid  down  by  Bosworth,  J.,  in  the  case  cited  below," 
was  this :  "  When  the  owners  of  adjoining  lots  agree,  although 
verbally,  that  each  will  erect  a  building  or  store  on  his  own  lot, 
and  that  the  dividing  wall  shall  be  a  party  wall  and  be  used  to 
support  the  beams  and  roof  of  each  building,  and  they  build 
according  to  such  agreement,  and  with  a  view  to  execute  it,  neither 
can  remove  or  do  any  thing  to  impair  the  stability  of  efficiency  of 
such  wall,  so  long  at  least  as  the  buildings  continue  to  subserve,  in 
every  substantial  respect,  the  uses  for  which  they  were  erected." 

Sec.  234.  The  height  of  the  wall  may  be  increased,  and  any 
changes  made  therein  that  the  tastes  or  convenience  of  either 
owner  may  dictate,  so  long  as  the  same  can  be  done  without  in- 
jury to  the  other  or  detriment  to  the  strength  of  the  wall,  hut 
the  party  mdkvng  these  changes  does  it  at  his  peril;  he  stands 
as  an  insurer  to  the  other  of  the  safety  of  the  work,  and  against 
injurious  results  therefrom,  and  if  injury  does  result  he  is  liable 
for  all  the  consequences.*  He  may  not  pare  off  a  portion  of 
the  wall  upon  his  premises  with  a  view  to  the  erection  of  a  new 
wall  entirely  upon  his  land,  nor  in  any  manner  deal  with  the 
wall  so  as  to  diminish  its  efficiency  or  its  strength.* 

i  Brondage  v.  Walker,  2  Hill  (N.  T.),  «.  Del  Vecchio,  4  Duer  (N.  T.),  53; 

145;  Rogers  v.  Sinsheimer,  50  N.  Y.  Moody  v.  Clelland,  39  Ala.  45;  Mar- 

646 ;  Evans  v.  Jayne,  23  Penn.  St.  34.  vin  v.  Judson,  31   Iowa,  46 ;  McGitte- 

s  Maxwell  v.  The  Bast  River  Bank,  3  gan  v.  Evans,  8  Phila.  264. 
Bosw.  (N.  Y.)  124;   Potter  v.  White,  6       *  Phillips   v.     Boarman,    4   Allen 

id  644 ;  Sherred  v.  Cisco,  4  Sandf.  480.  (Mass.),  147. 

s  Brooks  v.  Curtis,  50  N.  Y.  639 ;  Eno 

29 
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In  Ohio1  it  was  held  in  one  case  that,  where  parties  had 
erected  a  party  wall  and  used  it  as  such  for  twenty-one  years, 
either  party  has  a  right  to  take  his  half  of  the  wall  down  if 
he  desired  to  change  the  character  of  his  building,  even  though 
the  wall  was  in  a  sound  condition,  and  that,  after  notice  given 
to  the  other  party  of  his  intention,  he  would  not  be  liable, 
even  though  the  entire  wall  fell  and  injured  the  other's  house ; 
but  this  decision  is  in  direct  conflict  with  the  law  upon  this 
subject,  and  cannot  be  regarded  as  entitled  to  weight  as  an 
authority. 


OHAPTEE  SEVENTH. 

HIGHWAYS WHAT  AEE  ILLEGAL  OBSTRUCTIONS  OF. 

Sec.  235.  What  constitutes  a  highway  at  common  law. 

236.  Highways  by  prescription. 

237.  Eights  acquired  by  the  public  in  a  highway. 

238.  Conflict  of  doctrine  as  to  relative  rights  of  the  public  and  the  owner 

of  the  fee. 

239.  What  constitutes  a  highway  by  dedication. 

240.  Presumption  arising  from  an  open  user  of  a  way. 

241.  Use  of  a  way  by  the  public,  must  be  accompanied  with  such  acquies- 

cence by  the  owner  of  the  fee  as  to  establish  an  animus  dedicandi. 

242.  Declarations  of  the  owner  will  neither  establish  or  defeat  the  right. 

Erection  of  houses  leaving  open  space  in  front,  evidence  of  dedi- 
cation . 

243.  Question  of  fact  for  jury  whether  the  use  by  the  public  or  the  acts 

of  the  public  have  been  such  as  to  establish  dedication. 

244.  Dedication  may  be  qualified  by  the  owner  of  the  fee. 

245.  In  what  respects  dedication  may  be  qualified. 

246.  Reservations  must  be  exercised  reasonably. 

247.  No  limitations  as  to  time  can  be  imposed. 

248.  Use  must  be  known  to  the  owner.    When  it  may  be  inferred. 

249.  To  make  a  highway  by  dedication,  public  must  accept  it. 

250.  Obstruction  of  a  highway  is  a  public  nuisance . 

251.  As  to  what  use  of  a  highway  is  a  nuisance  is  a  question  for  the  jury. 

1  Hiett  v.  Morris,  10  Ohio  St.  532.  ing  or  wall.  Major  v.  Park  Lane  Co., 
But  no  action  lies  for  removal  of  a  2  L.  R .  (Eq.  Ca.)  453.  As  to  what  con- 
building  standing  on  a  party  wall,  if  no  stitutes  an  ouster,  see  Stedman  v. 
damage  is  done  to  the  adjoining  build-  Smith,  8  Ellis  &  B.  1. 
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Sec.  252.  Every  actual  encroachment  on  a  highway  is  a  nuisance. 

253.  When  question  of  nuisance  is  one  for  the  court. 

254.  Eule  in  Harro  wer  v.  Ritson . 

255.  Rule  in  Res  v.  Wright. 

256.  Nuisances  to  highways  as  given  by  Hawkins  and  in  various  cases. 

257.  Doctrine  of  Peckham  v.  Henderson  questioned. 

258.  Necessary  obstructions  not  nuisances . 

259.  Use  of  highway  must  be  reasonable.    What  uses  are  unreasonable . 

260.  Rule  in  Rex  v.  Russell . 

261.  Necessary  uses  of  highway  must  not  be  unreasonable. 

262.  The  public  are  entitled  to  all  the  land  embraced  within  the  limits  of 

the  highway. 

263.  Rule  in  Rex  o.  Jones. 

264.  Rule  in  Rex  «.  Cross. 

265.  Rule  in  People  t>.  Cunningham. 

266.  Rule  in  Rex  v.  Carlisle.    Loungers,  nuisances. 

267.  Collection  of  crowds,  a  nuisance. 

268.  Unauthorized  excavations,  nuisances. 

269.  Cellar  openings,  excavations,  fruit  stands  or  any  huckster  stands. 

270.  Rule  in  Coupland  v.  Hardringham. 

271.  Landlord  liable  equally  with  tenant  when  premises  are  let  with 

nuisance  on  them . 

272.  Rule  in  Pretty.0.  Brickmore. 

273.  Excavations  near  a  highway  nuisances,  when. 

274.  Excavations  made  under  proper  authority. 

275.  Excavations  made  by  authority  must  be  properly  guarded  and  every 

means  adopted  for  protection  of  public . 

276.  Authority  cannot  be  given  to  endanger  public  safety. 

•  277.  Erections  near  a  highway  must  be  so  constructed  as  not  to  endangei 
safety  of  travelers.    Daniels  v.  Potter. 

278.  Rule  in  Vale  v.  Bliss. 

279.  Insecure  areas  in  public  footways. 

280.  Rule  in  Barnes  v.  Ward. 

281.  Rule  in  Chicago  v.  Robbins. 

282.  Ruje  in  Congreve  ■».  Smith. 

283.  Interferences  by  owner  of  the  fee. 

284.  Legislative  authority  restricted. 

285.  Railroad  grants  must  be  exercised  in  conformity  to  charter. 

286.  Restrictions  upon  railroads. 

287.  Restrictions  upon  all  legislative  grants. 

288.  Private  ways. 

289.  Liability  of  owner  of  premises  for  defective  way. 

290.  Changing  grade  of  highway  by  individual. 

291.  Erections  on  premises  adjoining  highway  that  frighten  horses 

292.  Same  continued . 

293.  Obstructions  near  highway  outisde  its  limits  not  nuisances. 
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Sec.  294.  Obstructions  by  teams. 

295.  Objects  calculated  to  injure  traveler. 

296.  Shade  trees. 

297.  Owner  of  fee  may  do  nothing  to  impair  safety  of  travel. 

298.  Stationing  person  on  highway  to  injure  business  of  another. 

299.  Once  a  highway  always  a  highway  until  lawfully  discontinued. 

300.  Drawing  unreasonable  loads  over  a  highway. 

301.  Noxious  trades  near  a  highway , 

302.  Authorized  obstructions. 

303.  Same  continued. 

304.  Rule  in  Moshier  v.  R.  E.  Co. 

305.  Legislative  grant  authorizes  all  uses  necessary  to  a  proper  exercise 

of  the  powers  given, 

306.  Eule  in  Rex  t>.  Pease. 

307.  So  long  as  the  authority  is  exercised  reasonably,  the  grant  ia  a  pro- 

tection. • 

308.  Rule  in  Turnpike  Co.  r>.  The  Camden  and  Amboy  R.  R.  Co. 

309.  Defective  highways  a  nuisance. 

310.  Liability  for  maintenance  of  highways  in  England. 

311.  When  parishes  escape  liability. 

312    When  individuals  or  corporations  are  liable  to  repair. 

313.  Prescriptive  liability  to  repair  arises  out  of  the  tenure  of  the  land. 

314.  Prescriptive  liability  only  extends  to  the  old  way. 

315.  No  liability  for  injuries  resulting  from  non-repair. 

316.  Bepairs  of  bridges  in  England  is  imposed  on  the  county. 

317.  No  common-law  liability  to  repair  in  the  United  States. 

318.  Statutory  powers  and  liabilities. 

319.  Unsafe  highways  or  bridges,  nuisances. 

320.  Distinction  as  to  location.  • 

321.  As  to  what  is  a  defect,  is  a  mixed  question  of  law  and  fact. 

322.  The  obligation  to  repair  imposed  by  law,  is  to  keep  the  road  in  good 

repair. 

323.  No  liability  exists  for  defects  until  the  road  has  been  adopted. 

324.  No  liability  exists  for  injuries  resulting  from  something  outside  the 

limits  of  the  highway. 

325.  Rule  in  Hixon  v.  Lowell. 

326.  Rule  in  Morse  v.  Richmond. 

327.  No  liability  for  injuries  from  going  upon  the  margin  of  a  highway 

unnecessarily. 

328.  Rule  in  Alger  v.  Lowell. 

329.  Duty  of  towns  to  define  the  limits  of  highways  by  erection  of  proper 

guards. 

330.  Towns  cannot  shift  their  liability  upon  Individuals  or  corporations. 

331.  Liability  when  highways  or  bridges  are  destroyed  by  floods. 

332.  Duty  to  erect  railings  at  dangerous  points. 

333.  Relative  duties  as  between  travelers  and  the  town. 
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Sec.  235.  At  common  law  a  highway  is  any  road  or  way, 
whether  by  land  or  water,  over  which  any  person  has  a  lawful 
right  to  pass,  and  to  use  for  all  the  purposes  of  travel  to  which 
it  is  adapted  and  devoted.  It  is  a  matter  of  no  importance  — 
although  formerly  it  was  otherwise  —  whether  the  way  leads 
from  one  town  to  another,  or  whence  it  begins  or  where  it  ends.1 
The  test  by  which  to  determine  whether  or  not  it  is  a  highway 
is,  whether  it  is  used  as,  and  is  open  and  free  to  every  one  for  the 
purposes  of  transit  and  passage,  and  is  adopted  and  controlled  by 
the  proper  authorities  as  such.'  If  it  is,  it  is  a  highway,  other- 
wise it  is  not.  Neither  is  it  a  matter  of  any  importance  so  far  as 
the  question  of  nuisance  to  a  way  is  concerned,  whether  the  way 
is  public  or  private,  except  in  determining  when  an  obstruction 
is  a  public  nuisance,  and  when  only  private.  For  while  every 
actual  obstruction  of  a  highway  is  a  public  nuisance,  and  indicta- 
ble and  punishable  as  such,  yet,  no  obstruction,  however  great,  of 
a  private  way  is  any  thing  more  than  a  private,  actionable 
nuisance.'  In  this  country  highways  are  acquired  either  by  pre- 
scription or  dedication,  or  by  action  of  the  proper  authorities,  by 
the  methods  provided  by  the  statutes  of  the  several  States.4 

Sec.  236.  It  has  been  claimed  and  so  held  in  some  cases  that 
there  can  be  no  such  thing  as  a  highway  by  prescription.  That 
inasmuch  as  a  prescriptive  right  presupposes  a  grant,  and  inas- 
much as  the  public  cannot  take  by  grant,  therefore,  strictly  it  has 
no  application  to  a  highway,  but  only  to  individual  rights.  There 
are  numerous  cases,"  however,  in  which  a  different  doctrine  has 
been  held,  but  in  point  of  fact  it  is  a  matter  of  little  importance, 
as  the  same  class  and  character  of  proof  is  usually  required  to 
establish  a  highway  by  prescription  as  by  dedication,"  and  in 
some  of  the  States  it  is  provided  by  statute  that  all  roads  which 

'  1  Hawk.  P.  C,  ch.  76,  p.  31 ;  Rex  Noyes  «.  Ward,  19  Conn.  250;  3  Kent's 

«.  Saintiff,  6  Md.  255 ;  Allen  v.  Ormond,  Com.  32. 

8  East,  4 ;  Rex  v.  Severn  &  Wye  R.R.  8  Drake  v.  Rogers,  3  Hill  (N.  T.),  604. 

Co.,  2  B.  &  A.  648 ;  Stackpole  v.  Healy,  *  Post  v.  Pearsall,  22  Wend.  (N.  Y.) 

16  Mass.  33;   Peck  v.  Smith,  1  Conn.  444;   Hart  v.  Trustees,  15  Ind.   226; 

103 ;  Makepeace  «.  Worden,  1  N.  H.  Martin  v.  People,  23  111.  395. 

16;  Rex  v.  Cnmberworth,  3  B.  &  Ad.  «  Committee  v.  Case,  26  Penn.  117; 

108.  Odiorne  t.  Wade,  5  Pick.  (Mass.)  421 ; 

8  State  «.   Trask,  6    Vt.   355  ;    Cin-  Reed  e.  Northfield,  15  id.  94. 

cinnati  v.  White,  6  Pet.  (U.  S.)  435 ;  6  Reed  v.  Northfield,  supra. 
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shall  have  been  used  as  such  for  twenty  years,  and  not  recorded, 
shall  be  deemed  public  highways.1 

Seo.  237.  In  Regma  v.  Samtiff,  6  Mod.  255,  it  was  said  that 
the  word  "  highway "  is  the  genus  of  all  public  ways,  and  in- 
cludes at  once  all  streets  in  cities  or  villages,  and  all  navigable 
streams.  It  is  quite  obvious,  however,  that  there  is  a  wide  dis- 
tinction between  the  streets  in  a  city  and  highways  in  suburban 
districts,  in  their  uses  and  incidents,  owing  to  the  fact  that  in 
rural  districts  the  only  use  to  which  highways  are  devoted  is 
for  the  ordinary  purposes  of  travel,  while  in  cities  and  villages 
there  are  a  multitude  of  public  uses  to  which  the  streets  are  nec- 
essarily devoted  besides  those  of  ordinary  transit.  At  the  com- 
mon law,  the  only  right  which  the  public  acquired  in  highways 
was  that  of  passage  over  it,  and  any  interference  with  the  soil, 
other  than  that  necessary  to  the  full  enjoyment  of  this  right, 
including  among  its  incidents  the  right  of  using  the  soil  for  the 
purpose  of  keeping  the  same  in  repair,  is  regarded  as  an  inter- 
ference with  the  rights  of  the  owner  of  the  fee,  in  whom  the 
reversionary  interest  exists,  and  he  can  maintain  an  action  there- 
for.2 He  has  the  right  to  the  herbage  growing  thereon,'  to  the 
timber,  trees  and  stones  upon  the  surface  of  the  soil  as  against 
every  one  except  the  public,  and  against  it,  except  so  far  as  the 
same  are  necessary  to  keep  the  highway  in  proper  condition.* 
He  also  owns  all  the  mines  and  quarries  beneath  the  soil.'  But 
there  is  a  wide  distinction  between  the  streets  of  a  populous 
city  and  an  ordinary  country  highway.  When  lands  are  dedi- 
cated to  the  use  of  the  public  for  a  highway,  the  dedication 
carries  with  it,  by  fair  implication,  all  the  rights  and  privileges 
that  are  necessarily  incident  to  the  highway  in  the  locality  in 
which  it  exists,  or  which  may  thereafter  attach  to  it  by  reason  of 
a  change  in  the  occupancy  and  use  of  property  on  its  line  by  an 
extensive    increase    of    population    and    change    of    interests. 

■IRS.  N.  Y.,  3d  ed.,  636,  §  120.  field,  43  N.  H.  365  ;  Jackson  v.  Hatha- 

4  Lade  v.  Shepard,  2  Str.  1004;  U.  S.  way,  15  Johns.  (N.  Y.)  447 ;  Holden  o. 

t>.  Harris,  1  Sumn.  (IT.  S.)  24 ;  Maynell  v.  Shattuck,  Tr.  336. 

Surtees,31  Eng.  Law&Eq.  485;Bing-  3  Goodhuth  v.    Alker,  1  Bar.  133; 

ham  v.  Dean,  9  Ham.  (Ohio)  165 ;  Coake  Rolle's  Abr.  392. 

v.  Green,   11  Price,  736 ;  Chatham  v.  4  Jackson    v.  Hathaway,   15  Johns. 

Brainard,llConn.60;Perleyfl.  Chand-  (N.  Y.)  447. 

ler,  6  Mass.  454 ;  Chamberlain  v.  En-  6  Perley  v.  Chandler,  6    Mass.  454. 
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This  is  also'  true  of  highways  laid  out  by  public  authority. 
When  land  is  taken  for  that  purpose  and  damages  appraised  and 
paid  therefor,  the  lands  so  taken  become  subject  to  all  the  servi- 
tudes incident  to  highways,  not  only  in  the  condition  in  which 
the  country  through  which  it  is  laid  then  is,  but  subject  also  to 
all  those  additional  servitudes  that  may  necessarily  be  created  by 
reason  of  the  changes  in  the  population  and  occupancy  of  the 
surrounding  country.  For  it  is  fairly  implied  that  a  highway 
may  be  used  for  all  the  purposes  that  are  incident  thereto  in  any 
changes  which  may  be  effected  by  increase  of  population  and  the 
occupancy  of  property  in  its  vicinity,  and  such  as  the  legitimate 
wants  and  necessities  of  the  public  may  require,  and  in  the  lan- 
guage of  Edwaicds,  J.,  in  Milhau  v.  Sharp,  15  JSarb.  (N.  Y.  S. 
C.)  210,  referring  to  this  subject,  "these  uses  have  become  not 
merely  conducive  to,  but  almost  necessary  for  the  health,  pros- 
perity and  comfort  of  the  public.  They  have  been  sanctioned 
by  custom  and  approved  by  experience.1 

These  streets  have,  for  many  years,  been  used  for  the  con- 
struction of  sewers,  and  for  the  laying  of  water  and  gas  pipes, 
and  no  one  has  seriously  questioned  the  right  of  the  city  to 
authorize  their  use  for  such  purposes,  and  no  adjoining  owner,  so 
far  as  I  am  aware,  ever  pretended  to  claim  compensation  for  such 
use.  These  urban  servitudes,  as  they  have  been  called,  are  the 
necessary  incidents  of  a  street  in  a  large  city,  and  whether  the 
streets  be  laid  out  and  opened  upon  lands  belonging  to  the  cor- 
poration, or  whether  they  become  public  streets  by  dedication  or 
by  grant,  or  upon  compensation  being  made  to  the  owner  of  the 
fee,  they  have  all  the  incidents  attached  to  them  that  are  neces- 
sary to  their  full  enjoyment  as  streets.  It  is  an  elementary  prin- 
ciple of  the  law  that  when  a  power,  right  or  thing  is  granted, 
either  to  a  natural  or  artificial  person,  all  the  incidents  are  granted 
that  are  necessary  to  the  enjoyment  of  the  power,  right  or  thing. 
And  whether  the  corporation  be  the  owner  of  the  fee  of  the 
streets  in  trust  for  the  public,  or  whether  it  be.  merely  the  trustee 
of  the  streets  and  highways  as  such,  irrespective  of  the  title  to 
the  soil,  it  has  power  to  authorize  their  appropriation  to  all  such 
uses  as  are  conducive  to  the  public  good,  and  do  not  interfere 

1  People  v.  Law,  34  B.  494. 
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with  their  full  and  unrestricted  use  as  highways ;  and  in  doing 
so  it  is  not  obliged  to  confine  itself  to  such  uses  as  have  already 
been  permitted.  As  civilization  advances,  new  uses  may  be 
found  expedient."  The  doctrine  of  this  case  is  boldly  and  clearly 
expressed,  and  although  apparently  a  departure  from  the  old 
rules  applied  to  highways  and  streets,  it  is  not  so  in  principle  nor 
in  practice.1  It  is  only  a  clear,  concise  and  sensible  statement  of 
a  principle  that  has  long  been  recognized,  but  never  before  stated 
with  such  clearness  and  force. 

Sec.  238.  But  there  are  many  glaring  inconsistencies  in  the 
doctrine  of  the  multitude  of  cases  both  in  the  courts  of  this 
country  and  England  in  reference  to  the  relative  rights  of  the 
owners  of  the  fee  and  the  public  over  highways.  It  will,  how- 
ever, be  of  no  practical  importance  in  the  discussion  of  the  ques- 
tion to  which  this  chapter  is  devoted,  to  pursue  the  investigation 
of  these  questions  extensively.  I  have  simply  called  attention 
to  the  matter  in  order  that  the  reader  may  the  better  understand 
that  which  is  to  follow,  and  that  no  confusion  may  arise  from 
what  otherwise  might  be  regarded  as  conflicting  and  inconsistent 
doctrine.  Those  having  occasion  to  investigate  these  questions 
will  find  the  law  well  defined  in  "  Angell  on  Highways," 
"  Thompson  on  Highways,"  "  Woolrych  on  Ways,"  and  other 
works  especially  devoted  to  this  subject. 

Sec.  239.  As  to  what  constitutes  a  dedication  of  a  way  to  the 
public  so  as  to  constitute  it  a  highway,  it  may  be  said,  that  when 
the  owner  of  land  permits  the  free  and  uninterrupted  use  of  a 

1  West  v.  Bancroft,  32  Vt.  867;  Haight  34 ;  Dore  v.  Gray,  2  Tenn.  358  ;  Callen- 

v.  Keokuk,  4  Iowa,  199  ;  Carr  v.  North-  der  v.  Marsh,  1  Pick.  (Mass.)  417 ;  Rad- 

ern  Liberties,  35  Perm.  St.  324;  State  cliffe's  Ex'rs  v.  Brooklyn,  4  N.  T.  195 ; 

v.  New  Brunswick,  1  Vroom.  (N.   J.)  O'Connor  v.  Pittsburgh,  18  Penn.  187 . 

395 ;  Cove  v.  Hartford,  28  Conn.  363 ;  Taylor  v.  St.  Louis,  14  Miss.  20 ;  Goss- 

Fisher  v.  Harrisburgh,  2  Grant's  Cases  ler  v.  Georgetown,   6  Wheat.  (IT.   S.) 

(Penn.),  324  ;  Kelsey  v.  King,  32  Barb.  593  ;  Round  v.  Mumford,  2  R.  I.  154  ; 

(N.Y.  S.  C.)  410 ;  Drake  v.  Hud.  R.  R.  R.  Benedict  v.  Goit,  3  Barb.  449  ;  Plank 

Co.,  7  id.  528;  Plant  v.  L.  I.  R.  R.  Co.,  Road  Co.  u.  Case  et  al.,  2  Ohio  St.  419  ; 

10  id.  26 ;  Adams  u.  R.  &  S.  R.  R.  Co.,  Corn  v.  Temple,  14  Gray  (Mass.),  69 ; 

11  id.  414;  Chapman  v.  Albany  &  People  v.  Law,  34  Barb.  (N.  T.)  494; 
Schenectady  Railroad  Co.,  10  id.  360 ;  Brooklyn  Railroad  Co.  v.  Coney  Island 
British  Coast  Plate  Manfg.  n.  Meredith,  Railroad  Co.,  35  id.  364 ;  People  v. 
4  Tenn.  794  ;  Boulton  v.  Crowther,  1  Kerr,  37  id.  358;  Nulay  v.  R.  R.  Co.,  26 
B.  &  C.  703  ;  Sutton  v.  Clark,  6  Taunt.  Conn.  249. 
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way  over  his  premises  by  the  public  for  such  a  length  of  time  as 
to  warrant  the  presumption  that  he  intended  to  dedicate  it  to 
the  public,  this  is  regarded  as  sufficient  to  prove  the  existence  of 
a  highway,  whether  the  owner  of  the  soil  is  known  or  not.1 

Sec.  240.  This  open  use  of  a  way  by  every  one  who  chooses 
to  use  it,  as  of  right,  raises  a  fair  presumption  of  a  public  right  to 
do  so,  and  is  prima  facie  sufficient  to  establish  that  right,  and 
the  burden  of  proving  the  contrary  rests  upon  him  who  seeks 
to  defeat  it,  by  showing  such  a  state  of  facts  as  is  inconsistent 
with  the  acquisition  of  such  a  right.11 

Sec.  241.  There  must  be  such  a  user  by  the  public,  and  such 
an  acquiescence  in  the  use  by  the  owner  of  the  soil  as  to  estab- 
lish an  "animus  dedicandi."  The  use  by  the  public  is  only  the 
evidence  of  this,  or  in  other  words,  is  only  one  of  the  methods 
by  which  it  may  be  established,  and  one  single  act  of  interrup- 
tion of  this  right  by  the  owner  of  the  soil,  is  of  much  more 
weight  in  defeating  the  right  than  many  acts  of  enjoyment." 

Sec.  242.  Mere  declarations  of  the  owner  that  he  intends  to 
dedicate  the  land  for  public  use,  or  that  by  permitting  its  use  by 
the  public  he  does  not  intend  to  dedicate  it  to  such  use,  is  not 
sufficient  either  to  establish  or  defeat  the  right.  It  is  his  acts 
that  establish  the  right  on  the  one  hand  or  defeat  it  on  the  other.4 
Therefore,  while  time  may  be  an  essential  ingredient  in  estab- 
lishing the  right,  yet,  it  is  not  always  important,  as  the  owner  of 
the  soil  may  do  that  which  of  itself  instantly,  and  without  any 
use  by  the  public,  fixes  the  right  beyond  revocation.  Thus,  if 
a  person  builds  a  block  of  houses  opposite  each  other,  opening 
into  a  public  street,  and  sells  the  houses  or  lets  them,  then  the 

1  Reg.  v.  Marsh,  12  B.  857;  Dawes  600;  Ragan  v.  McCoy,  29  Wis.  356; 
c.  Hawkins,  8  C.  B.  N.  S.  857.  Jersey    City  v.  Morris    Canal    Co.,  1 

2  Reg.  v.  Petrie,  4  El.  &  Bl.  737.  Beasley  (N.  J.),  547 ;  Morey  v.  Taylor, 

3  Poole  v.  Haskinson,  11  M.  &  W.  19  111.  631;  Gwynne  e.  Holman,  15 
830.  Ind.  201 ;  Alves  r>.  Henderson,  16  B. 

4  Surrey  Canal  Co.  e.  Hall,  1  N.  R.  Monr.  (Ky.)  131;  San  Francisco  e.  Scott, 
(Sc.)  264  ;  Barraclough  v.  Johnson,  8  4  Cal.  114  ;  Wright  v.  Tucker,  3  Cush. 
Ad.  &  El.  105  ;  Bissell  v.  N.  T.  C.  R.  R.  (Mass.)  290;  Macon®.  Franklin,  12 
Co.,  23  N.T.  61 ;  Poole  e.  Haskinson,  11  Ga.  239. 

M.  &  W.  827 ;  Morse  v.  Renne,  32  Vt. 
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land  between  the  houses  so  opened  as  a  street  will  at  once  be- 
come a  highway,1  and  if  accepted  and  used  by  them  he  has 
thereafter  no  power  to  revoke  the  dedication,  and  he  is  precluded 
from  doing  any  act  upon  the  space  so  laid  open  that  is  inconsist- 
ent with  the  public  right  therein.  Upon  the  other  hand,  if  a 
man  builds  houses  on  either  side  of  his  lands,  leaving  an  open 
space  between  for  a  street,  and  which  is  a  continuation  of  a  pub- 
lic street,  and  sells  or  lets  the  houses,  but  keeps  up  and  maintains 
at  the  point  of  connection  with  the  public  street,  a  gate,  or  any 
other  muniment  that  is  inconsistent  with  an  intention  to  throw 
it  open  to  free  use  by  the  public,  or  that  shows  an  intention  on 
his  part  in  any  measure  to  qualify  the  use,  then  the  land 
devoted  to  the  use  by  the  houses  will  not  become  a  highway, 
or  a  part  of  the  street.'  The  single  question  is,  whether  the 
acts  of  the  owner  of  the  soil  are  such  as  to  furnish  evidence  of 
an  unqualified  intention,  on  his  part,  to  dedicate  the  land  to  the 
public,  for  the  purpose  of  a  highway,  or  only  for  the  convenience 
and  benefit  of  the  persons  occupying  the  premises  thereon 
located.' 

Sec,  243.  Therefore,  it  is  always  a  question  of  fact  for  the 
jury  to  find  whether  the  user  has  been  such  on  the  part  of  the 
public,  or  the  acts  of  the  owner  have  been  such  as  to  amount 
to  positive  dedication  to  the  public,  or  only  as  a  mere  license,  or 
a  qualified  use.* 

It  should  be  stated  here,  and  understood,  that  a  man  may  dedi- 
cate his  land  to  the  public  as  a  highway  or  street,  qualified  by 
certain  rights  reserved  to  himself,  or  to  others,  and  that  the  pub- 
lic, if  it  accepts  it,  accepts  it  subject  to  those  burdens."  Thus  in 
the  case  of  the  Marquis  of  Stafford  t.  Goyney,  7  B.  &  C.  257, 
it  was  held  that  a  way  might  be  dedicated  to  the  use  of  the  pub- 

1  Cases  cited,  note  4,  supra ;   also  Tegarden  v.  McBean,  33  Miss.  283 ; 
Woodyer  t>.   Hodden,  5  Taunt.   125  ;  Pulton  o.  Mehrenfield,  8  Ohio  St.  440. 
Cincinnati  v.  White,  6  Pet.  (V.  S.)  431.  *  Selby  a.  Crystal  Pal.  Dist.  Gas  Co., 

2  Trustees   of    British    Museum  v.  31  Law  J.  (Ch.)  575. 

Tunis,  5  C.  &  P.  465.  « Le  Neve  v.  Vestry  of  Mile  End,  8 

3  Daniels  v.  People,  21  111.  439 ;  Gould  El.  &  Bl.   1054;  27  L.  J.  Q.  B.  208 
v.   Glass,  19  Barb.  (N.  Y.  S.  C.)  195;  Dawes  v.  Hawkins,  29  Law  J.  C.  P.  343 
Stevens    v.  Nashua,  46    N.   H.    192;  Moran  v.  Chamberlain,  6  H.  &N.541. 
Marcy  v.  Taylor,  19  111.  634 ;   Johnson  Cornwall  v.  Met.  Com.  of  Sewers,  1C 
v.  Slayton,  5  Harring.  (Del.)  448 ;  Hey-  Exch.  771 ;  Fisher  r>.  Prowse,  31  Law  J 
woods.  Chisholm,  11  Rich. (S.  C.)  253;  Q.  B.  213;    Irvin  ■o.  Fowler,  5  Bob. 

(N.  T.)  482. 
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lie  for  all  purposes  except  that  of  carrying  coals,  so  that  persons 
carrying  coals  might  be  prevented  from  passing  over  it. 

Sec.  244.  So  the  owner  of  the  soil  may,  at  the  time  when  the 
land  is  dedicated,  qualify  its  use  with  any  burdens,  or  subject  to 
any  uses  by  himself  or  others  that  he  chooses,  not  inconsistent 
with  the  public  use,  and,  if  the  public  accepts  it,  it  takes  it  sub- 
ject to  those  uses.' 

Sec.  245.  He  may  qualify  the  right  by  reserving  the  right  to 
deposit  goods  on  the  soil  of  the  way.'  To  have  door-steps,  or 
cellar-flaps  projecting  into  it.3  To  plow  and  sow  the  land  on 
either  side  of  the  way.4  To  keep  up  a  gate  across  it,"  and  thus  to 
impose  any  reasonable  burden  on  the  way  that  he  chooses.  But 
the  public  may  rid  itself  of  these  burdens,  by  taking  the  land  in 
the  ordinary  modes  provided  by  statute.  But  if  it  accepts  it 
subject  to  these  reserved  rights  it  is  precluded  from  interfering 
with  the  exercise  of  these  rights  in  a  reasonable  way  by  those  in 
whom  they  are  vested.  A  man  cannot  reserve  the  right  to  main- 
tain a  public  nuisance  that  endangers  the  safety  of  those  using 
the  street.  His  reservation  must  be  exercised  in  a  way  that  is 
consistent  with  the  use  of  the  street  for  the  purposes  of  public 
travel,  and  if  he  abuses  it  so  as  to  endanger  the  safety  of  those 
passing  over  the  street,  he  is  liable  for  all  consequences,  as  for  a 
nuisance,  both  civilly  and  criminally. 

Sec.  246.  These  reserved  rights  operating  as  obstructions  must 
be  exercised  reasonably,  and  the  obstructions  not  be  increased, 
either  by  acts  of  omission  or  commission,  so  as  to  impair  the 
safety  or  convenience  of  the  way  beyond  the  extent  of  the 
reserved.rights.  Thus  the  cellar-flaps,  or  doors,  must  not  be  left 
open,  or  unfastened,  or  in  an  unsafe  or  insecure  condition,  and  in 
all  things  the  rights  thus  reserved  must  be  exercised  with  a 
reasonable  view  to  the  safety  and  convenience  of  the  public' 

1  Moran  v>.  Chamberlain,  30  Law.  J.  213 ;  Robbins  v.  Jones,  33  L.  J.  C.  P.  1 ; 

Bxch.  299 ;    Le    Neve  v.   Mile  End,  Irvin  v.  Fowler  5  Robt.  (N.  X.  Snp.  Ct.) 

Vestry  of,  8  El.  &  Bl.  1093  ;  Irvin  v.  482. 
Fowler,  5  Rob.  (N.  T.)  482.  *  Arnold  v.  Blaker,  L.  R.,  4  Q.  B.  433 ; 

s  Moran  v.  Chamberlain,  30  Law  J.  Mercer  v.  Woodgate,  L.  R.,  5  Q.  B.  26. 
Exch.  299  ;  Le  Neve  n.  Mile  End,  8  El.  6  James  v.  Hayward,  Cro.  Car.  184. 
&  Bl.  1093.  6  Daniels  «.  Potter,  4  C.  &  P.  262 ; 

3  Fisher  v.  Prowse,  31  Law  J.  Q.  B.  Harris  ».  Proctor,  id.  337. 


336  HIGHWAYS, 

Sec.  247.  But,  while  the  owner  of  the  soil  may  impose  certain 
restrictions  upon  the  use  of  the  way,  he  can  impose  no  conditions 
or  limitations  as  to  time.  If  the  land  is  dedicated  at  all  it  ia 
practically  dedicated  in  perpetuity.* 

Seo.  248.  It  is  sometimes  of  importance  to  ascertain  whether 
the  owner  of  the  soil  knew  that  his  lands  were  used  for  the  pur- 
poses of  a  highway,  for  a  mere  tenant  or  lessee  cannot  do  any  act 
that  is  in  derogation  of  the  rights  either  of  his  landlord  or  of  the 
reversioner,  and  his  consent  to  or  acquiescence  in  such  use  will  not 
bind  the  owner  of  the  fee.'  But  the  knowledge  and  consent  of 
the  owner  to  such  use  may  be  inferred  from  an  open '  notorious 
use  for  a  great  length  of  time,  and  from  these  his  consent  and 
acquiescence  may  be  presumed." 

Seo.  249.  In  order  to  make  the  dedication  effectual,  it  mnst  be 
accepted,  and  this  acceptance  may  be  of  the  whole  or  a  part  only 
of  the  land  dedicated.4  As  to  what  acts  on  the  part  of  the  public 
are  essential  to  constitute  an  acceptance  in  those  States  where  no 
statute  exists  npon  the  subject,  the  decisions  are  not  uniform. 
But  the  prevailing  doctrine  seems  to  be,  that  when  the  highway 
is  adopted  and  repaired  by  the  authorities  having  the  power  to 
accept  or  adopt  it  as  such,  that  this  is  an  acceptance,*  although  it 
is  otherwise  in  New  York.'  In  England,  user  by  the  public, 
without  any  act  of  adoption,  is  held  sufficient.  In  Virginia, 
there  can  be  no  acceptance  except  by  the  county  court  in  the 
county  in  which  the  road  is  located,  and  a  record  of  it  must  be 
made  before  it  becomes  a  highway.' 

In  New  York  there  is  a  statute  providing  that  all  roads  that 
have  been  used  as  highways  by  the  public  for  twenty  years  shall 
be  deemed  public  highways.' 

'Dawes   v.  Hawkins,   29    Law.   J.  6  Holmes  n.  Jersey  City,  1  Beasley(N. 

(C.PJ343.  J.),  297;  Hobbs  «.   Sewell,  19  Pick. 

8  Harper  v.  Charlesworth,  4  B.  &  C.  (Mass.)  405 ;  Bowers  u.  Suffolk  Mfg.Co., 

591 ;  Wood  v.  Veal,  5  B.  &  Ad.  454.  4  Cush.  (Mass.)  332 ;  Moray  v.  Taylor, 

3  Davies  n.  Stephens,  7  C.  &  P.  570.  19  111.  634. 

4  State  v.  Trask,  6  Vr.  355;  Noyes  v,  '  Oswego  v.  Oswego  Canal  Co.,  6  N. 
Ward,  19  Conn.  250 ;  Cincinnati  v.  Y.  184 ;  Clements  v.  .Village  of  West 
White,  6  Pet.  (TJ.  S.)  451 ;  Com  v.  Fiske,  Troy,  16  Barb.  (N.  Y.  S.  C.)  257. 

8  Met.  (Mass.)  238 ;  Smith  v.  State,  3       '  Kelley's  Case,  8  Oratt.  (Va.)  632. 
Zabr.  (N.  J.)  130 ;  State  v.  Nudd,  3  Pos-        8  3  Rev.  Stat. 
'  ter  (N.  H),  327;    Cole  t>.  Sprowl,  35 
Me.  611 ;  People  v.  Jones,  6  Mich.  176. 
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In  Indiana  it  is  held  that  there  must  be  an  acceptance  by  the 
town  or  city.1  In  Vermont,'  New  Hampshire,3  Maine,4  Connec- 
ticut,' Ehode  Island,"  Kentucky,'  Illinois,"  South  Carolina," 
it  has  been  held  that  mere  public  user  is  one  of  the  modes  in 
which  acceptance  by  the  proper  authorities  may  be  inferred.  In 
the  case  of  Folsom  v.  TJnderhill,  ?>6  Yt.  580,  the  court  held  that 
"  there  must  be  an  intent  to  dedicate  manifested,  and  an  accept- 
ance by  the  town  authorities." 

But  it  will  not  be  profitable,  in  the  limited  space  which  can  be 
devoted  to  this  subject  in  this  work,  to  pursue  this  inquiry 
further.  Sufficient  has  been  stated  to  show  what  amounts  to  a 
dedication,  and  how  the  dedication  may  be  qualified,  and  it  will 
be  an  easy  matter  to  determine  whether,  in  a  given  case  in  any  of 
the  States,  there  has  been  such  an  acceptance  by  the  proper 
authorities  as  creates  a  highway. 

Sec.  250.  Any  nnreasonable   obstruction   of  a  highway  is  a 

public  nuisance,  and  indictable  and  punishable  as  such,  and  that 

even  if  no  one  is  thereby  obstructed."   As  to  precisely  what  the 

extent  of  the  obstruction  must  be  in  order  to  create  a  nuisance  is 

not  definitely  settled  by  the  cases.     But  it  would  seem  that, 

strictly  speaking,  any  encroachment  upon  any  part  of  a  highway, 

whether  upon  the  traveled  part  thereof  or  on  the  sides,  comes 

clearly  within  the  idea  of  a  nuisance.     Every  person  has  a  right 

to  go  over  or  upon  any  part  of  a  highway,  and  the  fact  that  from 

notions  of  economy,  or  otherwise,  the  public  authorities  having 

the  same  in  charge  have  not  seen  fit  to  work  the  whole  of  it, 

does  not  alter  or  change  this  right."     It  may  be  possible  and 

6 
1  Indianapolis  v.  McClure,  2  Carter,        8  Sparhawk  v.  Salem,  1  Allen  (Mass.). 
147.  30 ;  Cott  v.  Standish,  44  Me.  198 ;  Wil- 

*  Dodge  d.  Stacey,  39  Vt,  560.  ley  v.  Portsmouth,  35  N.  H.  303. 

3  Baker  n.  Clarke,  4  N.  H.  380.  »  Bex  v.  Neil,  2  Car.  &  Payne,  485. 

4  Cole  ».  Sprowl,  35  Me.  161.  ,0  'People  v.  Cunningham,   1  Denio 

5  Curtis  v.  Hoyt,  19  Conn.  154.  (N.  T.),  524 ;  Rex  v.  Russell,  6  East,  427. 

•  State  v.  Town  of  Richmond,  1  R.  I.  »  In  Com.  t.  King,  13  Mete.  (Mass.) 
49.  115,  it  was  held  no  defense  to  an  indict- 

'  Regina  <o.  Un.  King    Tel.  Co.,  31  ment  for  a  nuisance  by  placing  obstruc- 

Law    J.    167;     Turner   v.    Ringwood  tions  in  a  highway  that  they  were 

Highway  Board,  L.  R.,  9  Eq.  Ca.  418 ;  placed  outside  the  traveled  path  where 

Siddons  «.  Gardner,  42  Me.  248 ;  Dim-  there  were  ledges  and  which  cannot 

mock  v.  Sheffield,  30  Conn.  127 ;  Sew-  be  used  for   travel.     The   court  say : 

ard  v.  Milford,  21  Wis.  485;  Shepard-  "Individuals  only  require  a  road  of 

eon  v.  Colerain,  13  Mete.  (Mass.)  56 ;  proper  width  and  repair.     But   the 

Morse  v.  Richmond,  41  Vt.  435.  town   to   enable   it  to  discharge  its 
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doubtless  is  the  law,  that  the  public  would  not  be  liable  for 
injuries  incurred  by  a  traveler,  who  unnecessarily  drove  out  of  the 
beaten  track  of  a  highway,  and  followed  his  own  inclinations  in 
traveling  there,  but  if  he  chooses  to  go  there  he  has  a  perfect  right 
to  do  so  at  his  own  risk,  and  any  obstacle  placed  in  the  way  of  his 
doing  so,  is  clearly  an  infringement  and  obstruction  of  a  public 
right,  and  an  annoyance  such  as  brings  it  within  the  idea  of  this 
class  of  wrongs.'  It  must,  however,  be  of  such  a  character  and 
kind  as  to  operate  as  an  obstruction  to  public  travel  or  to  public 
rights,  or  as  to  endanger  the  safety  of  persons  traveling  there,"  or 
as  to  offend  and  annoy  those  who  come  in  contact  with  it." 

Sec.  251.  Highways  are  intended  for,  and  devoted  to,  the  pur- 
poses of  public  travel,  and  every  person  may  exercise  this  right 
reasonably.  But  every  unreasonable  use  of  the  same,  whereby 
others  are  hindered,  delayed  or  annoyed  in  a  like  reasonable  use 
of  the  same,  or  in  the  rights  incident  thereto,  is  a  nuisance.*  But 
whether  a  particular  use,  that  is  not  a  nuisance  per  se,  is  an 
unreasonable  use  and  a  nuisance,  is  a  question  of  fact,  to  be 
jndged  of  from  the  circumstances  of  each  case  by  the  jury.* 

Sect.  252.  Every  actual  encroachment  upon  a  highway  by  the 
erection  of  a  fence,  or  building  thereon,  or  any  other  permanent 
or  habitual  obstruction  thereof,  may  fairly  bo  said  to  be  a  nui- 
sance, even  though  it  does  not  operate  as  an  actual  obstruction  of 
public  travel.  It  is  an  encroachment  upon  a  public  right,  and  as 
such  is  clearly  a  purpresture  and  a  nuisance.      The  public  is 

'  duties  to  the  public,  requires  the  full  not  upon  this  point  entitled  to  weight 

and  entire  width  of  the  whole  located  as  an  authority, 

highway."     Harlow  v.  The   State,  1  s  Dover  v.  Pox,  9  B.  Monr.  201. 

Iowa,   437 ;    Wetmore    v.    Tracy,    14  a  Manly  v.  Gibson,  13  111.  308. 

Wend.  (N.  T.)  350;  Wright  v.  Saun-  *  State  v.  Carver,  5  Strobh.  (S.  C.)  217 ; 

ders,  65  Barb.  (N.  T.  S.  C.)  254.     '       •  Columbus  «.  Jaques,  30  Ga.  506  ;  Ger- 

1  Harrower  v.  Ritson,  37  Barb.  (N.Y.  rish  v.  Brown,  51  Me.  256. 

S.  C.)  301 ;  Davis  v.  Mayor,  etc.,  14  N.  6  Wetmore  D.Tracy,  14  Wend.  (N.Y.) 

Y.  506 ;  People  s.Vanderbilt,  28  id.  396;  250 ;  Com.  v.  King,  13  Mete.  (Mass.)  115 ; 

People  v.  Cunningham,  1  Denio,  524 ;  Harlow  v.  State,  1  Iowa,  439 ;  Angell 

Chamberlin  «.  Enfield,  43  N.  H.  356  ;  on  Highways,  266  ;  Lodie  v.  Arnold,  1 

but  see  Griffith  v.  McCullum,  46  Barb.  Salk.    168  ;    Harrower   v.  Ritson,  37 

561,  where  a  different  doctrine  is  held  Barb.  (N.Y.  S.  C.)  301 ;  1  Hawk.  P.  C.  76, 

but  which  is  in  conflict  with  the  cases  §§  48-60 ;  James  r>.  Hayward,  Cro.  Car. 

involving  similar  questions  both  in  the  184 ;  Rogers  v.  Rogers,  14  Wend.  N.T. 

supreme  court  and  court  of  appeals  of  131. 
the  State  of  New  York,  and  which  is 
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entitled  to  the  full  and  free  use  of  all  the  territory  embraced 
within  a  highway,  in  its  full  length  and  breadth,  not  only  for 
the  purpose  of  public  travel,  but  also  for  all  the  purposes  that 
are  legitimately  incident  thereto,  such  as  the  laying  of  drains 
therein,  taking  the  soil  and  trees  thereon  growing,  for  the 
purposes  of  repair,  and  the  doing  of  any  act  conducive  to  the 
public  health,  comfort  or  necessity,  that  does  not  diminish 
or  impair  the  transit  thereover.  *  So,  every  individual  mem- 
ber of  the  public  has  a  right  to  travel  over  any  part  of  the 
land  embraced  within  the  limits  of  a  highway,  whether  the  same 
is  worked  or  ordinarily  used  for  that  purpose  or  not,  and  as  any 
encroachment  thereon  interferes  as  well  with  the  rights  of  the 
public  politically  as  with  the  rights  of  the  members  thereof  in- 
dividually, it  is  a  nuisance,  and  it  is  no  defense  that  the  encroach- 
ment is  really  for  the  benefit  of  the  public*  Thus,  in  the  case 
of  People  v.  Vanderbilt,  decided  in  the  court  of  appeals  of  the 
State  of  New  York  and  reported  in  28  IS.  Y.  396,  which  was  an 
action  upon  the  equity  side  of  the  court  to  restrain  the  enlarge- 
ment of  a  crib  or  pier  in  the  North  river,  it  was  insisted  by 
the  defendant  that  the  erection  would  not  interfere  with  navi- 
gation, and  consequently  would  not  be  a  nuisance,  but  Emmott, 

1  Gregory  v.  Commonwealth,  S  Dana  593 ;  but  see  Baker  «.  Shephard,  24  N. 

(Ky.),  417  ;  Stetson  v.  Faxon,  19  Pick.  H.  231,   where  it  was  held  that  the 

(Mass.)  147  ;  Barker  v.  Com,  19  Penn.  public  had  no  right  to  take  trees  grow- 

St.  412  ;  Rex  v. Wright,  3  B.  &  Ad.  681.  ing  on  the  highway  even  for  purposes 

In  Harlow  v.  State,  1  Iowa,  439,  it  was  of  repair.     But  it  is  evident  from  the 

Held  that  an  indictment  would  lie  for  authority  cited  by  the  court  that  it 

obstructing  a  road  established  by  re-  mistook  the  distinction  .  between  the 

location,  even  though  it  has  never  been  taking  of  the  trees  and  soil  for  the 

used  as  a  road.     Reg.  v.  Un.  King.  Tel.  necessary  purposes  of  repair,  and  the 

Co.,  31  Law  J.  M.  C.  167;  Turner  v.  Ring-  taking  of  them  for  other  purposes. 

wood  Highway  Board,  L.  R.,  9  Eq    Ca.  The  erection  of  a  building  in  a  street, 

418 ;  Addison  on  Torts,  225 ;  Lancaster  ^^cSnu^ne^ °*st£™t 

Turnpike  Co.'P.  Rogers,  2  Barr.  (Penn.)  Sutterloh  v.  Mayor,  etc.,  of  Cedar  Keys, 

114 ;   Ring  v.  Shoneberger,  2   Watts  15  Fla.  306. 

/pPI111  i     23-   Wptmn™   n     Trarev    14.  2.  In  England  it  is  held  to  be  enough  that 

fe      j''™v\S    n      *      "jS,06^     ,  the  fence  stands  in  the  way  of  any  person 

Wend.  (N.Y.)  250 ;  Gunter  v.  Geary,  1  who  may  wish  to  go  there.    Reg.  v.  Un. 

Cal.    462 ;     Dimmett    v.   Eskridge,    6  King.  Tel.  Co.,  3  Law  J.  M.  C.  167 ;  Turner 

Munf.  (Va.)  308;  Com.  «.  King,  13  ^T"00^"1^  ??frf  aV^9^^" 

■hi  4.       riLr...    \    1-ik      t»j»v»  ,?  .  418;  Kex  ti.Wnaht,  3B.  &  Ad.  683    Reg.  v. 

Mete.   (Mass.)   115;   Dickey  v.  Maine  Train,  31  Law  J.  M.  C.  169 ;  Rex  u.  Tindall, 

Tel.   Co.,  46    Me.  483;    Harrower  v.  6  Ad.  &  E.  143;  Hex  v.  Ward,  4  id.  460;  Com. 

Ritson,  37  Barb.   (N.   T.   S.    C.)   301;  &  K«nK  , 13  Mete.  115 ;  Stephanie.  Brown, 

w™~t,+  „,    ao„r,^oi.=    «*  1A    9*/.  p.i  SO  HI-  428;   Dickey  v.  Maiue  Tel.  Co.,  38 

Wright  v.  Saunders,  65  id 2o4 ;  Cal-  Me  m   c'om   „  i}uggles,  6  Allen  (Mass.). 

lendar  v.  Marsh,  1  Pick.  (Mass.)  417;  588;  Morse  r.  Richmond,  41  Vt. 435;  Wright 

Radcliffe    v.    Mayor,    4    N.'    T.    195;  u.  Saunders, 65  Barb  (N.  Y.  S.C.)254;Mor- 

HmrHor  n  ftnpknnrt    fi  Tnd   237-  Oasq  ton  v.  Moore,  5  Gray  (Mass.),  573. 

Snyder ■  o.  KocKport,  0  ina.  Ml ,  «ass-  Fence  ,n  nighway  is a publi0 nui3ance,if 

ler  v.  Georgetown,  o    Wheat.   (U.  s.)    it  in   anywise   obstructs   public  travel. 

Neff  v.  Paddock,  26  Wis.  546. 
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J.,  in  delivering  the  opinion  of  the  court,  laid  down  the  rule 
thus :  "  The  defendant  cannot  avoid  liability  for  what  he  did 
and  intended  to  do,  on  the  ground  that  the  proof  does  not  show 
that  the  people  sustained  or  would  sustain  any  actual  damages 
by  the  crib  or  proposed  pier,"  and  he  refers  to  the  case  of  Rex 
v.  Ward,  4  Ad.  &  E.  384,  and  says  :  "  It  was  held  in  that  case 
on  a  trial  of  an  indictment  for  a  nuisance  in  a  navigable  river 
and  common  king's  highway,  that  the  finding  of  a  jury  that 
the  embankment  was  a  nuisance,  but  that  the  inconvenience 
was  counterbalanced  by  the  public  benefit  arising  from  the 
alteration,  amounts  to  a  verdict  of  guilty,"  and  he  announces 
the  doctrine  of  the  case  in  hand  thus :  "  The  crib  sank  by  the 
defendant  and  proposed  pier  are  a  purpresture  and  per  se  a  pub- 
lic nuisance.  The  offer,  therefore,  of  the  defendant's  counsel  to 
prove,  by  the  testimony  of  witnesses,  that  the  crib  and  proposed 
pier  were  not  and  could  not  be  an  actual  nuisance,  and  would 
not  injuriously  interfere  with  or  affect  the  navigation  of  the 
river  or  bay  was  properly  overruled."  This  case  is  a  full 
authority  to  sustain  the  doctrine  that  any  encroachment  upon  a 
highway  that  interferes  with  public  rights  to  the  extent  of 
amounting  to  a  purpresture  is  per  se  a  nuisance  whether  it 
operates  to  interfere  with  the  ordinary  transit  over  it  or  not. 

Sec  253.  So  in  the  case  of  The  State  v.  Woodward,  23  Vt. 
92,  which  was  an  indictment  against  the  defendant  for  making 
an  erection  upon  lands  dedicated  to  the  use  of  the  public  for 
a  highway,  the  court  held  that  such  an  appropriation  of  the  land 
was  per  se  a  nuisance,  and  refused  to  submit  the  question  to 
the  jury  to  say  whether  the  erection  was  a  nuisance. 

So  in  the  case  of  State  v.  Atkinson,  28  Vt.  448,  the  question 
again  arose  before  the  same  court,  and  it  was  held  that,  "when 
the  fee  of  land  is  vested  either  in  a  town  or  individual,  yet,  if 
the  actual  use  and  occupation  are  in  the  public  as  a  highway 
or  common,  any  obstruction  of  it  is  a  nuisance,  for  which  the 
person  making  it  is  indictable." 

Seo.  254.  In  the  case  of  Harrower  v.  Ritson,  36  Barb.  (S.  C. 
1ST.  Y-)  303,  Allen,  J.,  in  a  masterly  opinion,  whose  doctrine  has 
since  in  several  instances  been  re-affirmed,  in  the  same  court  lays 


WHAT  ARE  ILLEGAL  OBSTRUCTIONS  OF.  241 

down  the  rule  thus :  "  The  fence  was  undoubtedly  an  encroach- 
ment upon  the  highway.  It  was  also  a  public  nuisance,  and 
indictable  as  such.  4  Bl.  Com.  167.  And  had  the  plaintiffs 
been  indicted  for  erecting  the  nuisance  the  charge  of  the  judge 
would  have  been  strictly  correct.  It  would  have  constituted 
no  defense  that  travel  was  not  entirely  obstructed  or  hindered. 
The  public  have  the  right  to  the  entire  width  of  the  road, 
a  right  of  passage  in  the  road  to  its  utmost  extent,  unob- 
structed by  any  impediment,"  When  it  is  remembered  that 
the  judge  at  the  circuit  instructed  the  jury  that  the  fence 
amounted  to  an  obstruction  if  it  was  within  the  actual  limits  of 
the  highway,  and  that  the  plaintiff  had  no  right  to  narrow  the 
road ;  the  statement  of  the  court  that  the  charge  would  have 
been  correct  if  made  in  a  case  where  the  plaintiff  was  indicted 
for  the  obstruction,  is  a  full  adoption  of  the  principle  that  any 
encroachment  upon  a  highway  is  a  nuisance. 

Sec.  255.  In  the  case  of  The  King  v.  Wright,  3  B.  &  Ad. 
681,  which  was  an  indictment  for  encroaching  upon  a  highway, 
the  same  doctrine  was  held,  and  Lord  Tenterden,  0.  J.,  in 
King's  Bench,  said :  "  I  am  strongly  of  opinion  when  I  see  a 
space  of  fifty  or  sixty  feet  through  which  a  road  passes,  between 
inclosures,  set  out  under  an  act  of  parliament,  that,  unless  the 
contrary  be  shown,  the  public  are  entitled  to  the  whole  of  that 
space,  although  from  motives  of  economy,  perhaps,  the  whole  of 
it  has  not  been  kept  in  repair.  If  it  were  once  held  that  only 
the  middle  part  which  carriages  ordinarily  run  upon  was  the  road, 
you  might  by  degrees  inclose  up  to  it,  so  that  there  would  not 
be  room  left  for  two  carriages  to  pass.1  The  space  at  the  sides  is 
also  necessary  to  afford  the  benefit  of  air  and  sun."  In  Hex  v. 
Lord  Grovernor,  2  Stark.  511,  as  well  as  in  Queen  v.  Betts,  16  Q. 
B.  1022,  it  was  held  that  "  any  permanent  or  habitual  obstruction 
in  a  public  street  or  highway  is  an  indictable  nuisance,  although 
there  'be  room  enough  left  for  carriages  to  pass." 1 

1  See,  also,  the  following  cases  to  the  230 ;  City  of  Rochester  v.  Erickson,  46 
same  effect:  Chamberlain  v.  Enfield,  Barb.  (8.C.  N.  Y.)92  ;  Purcell  v.  Potter, 
43  N.fl.  356 ;  Rex  v.  Russell,  6  East,  437;  Anthon's  N.  P.  R.  (N.  T.)  310 ;  Dickey- 
People  D.  Cunningham,  1  Denio  (N.  T.),  v.  Me.  Tel.  Co.,  46  Me.  483 ;  Wright  v. 
542 ;  Davis  v.  Mayor,  14  N.  Y.  524 ;  Rex  Saunders,  65  Barb.  (N.  T.  S.  C .)  214,  in 
e.  Cross,  3  Camp.  226 ;  Rex  v.  Jones,  id.  which  it  was  held  that  the  defendant 

31 
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Sec.  256.  In  Wetmore  v.  Tracy,  14  Wend.  250,  Nelson,  J., 
says :  "  Encroachments  upon  highways  are  pronounced  nuisances 
at  common  law,  and  abatable  as  such."  2  Burns'  Just.  503 ;  2 
Hawk.  408,  §§  61,  62.  Hawkins  in  vol.  1,  p.  408  of  his  Pleas 
of  the  Crown,  says :  "  It  seemeth  that  an  heir  may  be  indicted 
for  continuing  an  encroachment  or  other  nuisance  to  a  highway 
begun  by  his  ancestor,  because  such  a  continuance  thereof 
amounts,  in  the  judgment  of  the  law,  to  a  new  nuisance."  It 
will  be  seen  by  this  that  the  author  speaks  of  encroachments  upon 
a  highway  as  a  positive  nuisance,  and  all  the  early  cases  sustain 
this  position,  as  well  as  all  the  modern  cases  that  are  well  con- 
sidered, and  decided  upon  principle.  In  the  same  volume  above 
referred  to,  on  page  404,  the  writer  says :  "  As  to  the  first  point, 
there  is  no  doubt  but  that  all  injuries  whatsoever  to  any  high- 
way, as  by  digging  a  ditch  or  making  a  hedge  over  thwart  it,  or 
laying  logs  of  timber  in  it,  or  by  doing  any  other  act,  which  will 
render  it  less  commodious  to  the  King's  people,  are  public  nui- 
sances at  common  law."  In  the  succeeding  section  he  adds : 
"Also,  it  seemeth  to  be  clear,  that  it  is  no  excuse,  for  one  who 
layeth  logs  in  the  highway,  that  he  laid  them  only  here  and  there, 
so  that  people  might  have  a  passage  by  windings  and  turnings 
through  the  logs."  It  is  not  enough  that  a  passage  is  left  for 
carriages,  the  way  must  not  be  interfered  with  by  individuals  in 
such  a  way  that  by  any  possibility  it  may  interfere  with  public 
convenience  or  public  rights.  In  Regvna  v.  The  TJn.  King  Tele- 
graph Co.,  31  Law  J.  M.  O.  167,  it  was  held  "  that  the  public 
have  the  right  to  the  use  of  the  whole  of  the  highway,  and  are 
not  confined  to  that  part  of  it  which  is  metaled  or  kept  in  order 
for  the  more  convenient  use  of  carriages  and  passengers,"  and  it 
was  held  that  the  respondents,  by  placing  posts  to  hold  their 
wires  on  the  outer  edge  of  the  highway,  were  guilty  of  a  nui- 
sance. "  It  is  enough,"  say  the  court,  "  that  the  posts  stand  in 
the  way  of  those  who  may  choose  to  go  there."  l 

■was  liable  to  the  plaintiff  for  injuries  that  a  person  had  a  right  to  travel  on 

sustained  by  him  by  reason  of  falling  any  part  of  a  highway.   Com.  v.  King, 

into  a  post-hole  dug  by  the  defendant  13  Met.  (Mass.)  115 ;  Howard  v.  The 

on  the  extreme  limit  of  a  highway,  Inhabitants  of  N.  Bridgewater,  16  Pick, 

and  at  a  point  which,  by  reason  of  (Mass.)  189. 

natural  obstructions,  was  not  suscepti-  >  See,  also,  Rex  v.  Wrignt,  3  B.  &  Ad. 

ble  of  use  for  the  purpose  of  public  683 ;    Turner  r>.  Ringwood  Highway 

travel.    The  court  expressly  holding  Board,  L.  B.,  9  Eq.  Ca.  418 ;  Regina  o 
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The  same  rule  was  announced  in  the  case  of  Davis  v.  The 
Mayor,  etc.,  14  N.  T.  524;  and  it  may  be  regarded  as  the  set- 
tled rule  both  in  this  country  and  England  that  permanent  or  hab- 
itual encroachments  or  obstructions  upon  highways  are  pub- 
lic nuisances. 

Sec.  257.  There  are  cases  in  apparent  conflict  with  this  doc- 
trine, but,  upon  examination,  it  will  be  found  that  the  questions 
arose  in  private  actions  against  individuals  who  of  their  own 
motion  removed  such  obstructions,  when  they  did  not  operate  as 
an  impediment  or  obstruction  to  them,  and  consequently  were 
not  nuisances  such  as  would  justify  individuals  in  abating.  The 
courts  have  made  a  distinction  between  nuisances  upon  high- 
ways that  affected  the  individual  members  of  the  public,  and 
those  that  affected  public  rights  purely,  and  it  is  in  maintaining 
this  distinction  that  this  apparent  conflict  arises.  This  distinction 
was  well  defined  in  the  case  of  Harrower  v.  Ritson,  supra.  In 
Peckham  v.  Henderson,  27  Barb.  (S.  C.  1ST.  Y.)  207,  it  was  held 
that,  "  where  a  road  was  laid  out  six  rods  wide,  but  is  fenced  only 
four  rods,  and  is  thus  used  for  thirty  years  without  evidence  of 
annoyance  or  inconvenience,  such  fence  will  not  be  such  a  public 
nuisance  as  will  justify  the  commissioners  of  highways  in  abating 
it  by  removal."  But  where  the  people  assert  their  rights  through 
the  proper  channels  against  such  encroachments,  as  by  indictment 
or  information  in  equity,  the  rule  is  otherwise.  This  case  is  in 
conflict  with  the  settled  doctrine  of  all  well-considered  cases  not 
only  in  New  York  but  elsewhere,  and  since  the  case  of  Har- 
rower v.  Ritson,  ante,  is  certainly  no  authority  in  that  State.1 

Sec.  258.  So,  too,  because  building  is  necessary,  stories,  brick, 
sand  and  other  materials  may  be  placed  in  the  street,  provided  it 
be  done  in  the  most  convenient  manner.2     So  a  merchant  may 

Train,  31  Law  J.  M.  C.  169  ;  Hex  v,  R.  R.  Co.,  45  id.  274 ;  Wendell  v.  Troy, 

Ward,  4  Ad.  &  E.  460  ;  Rex  v.  Tindall,  39  id.  581 ;  Milhau  v.  Sharp,  28  Barb. 

6  id.  143 ;  Higinbothan  v.  East  &  Cont.  (N.  Y.  S.  C. )  228. 

Steam  Packet  Co.,  8  C.  B.  337;  Com.       1.  Dickey  v.  Maine  Tel.  Co.,  46  Me.  483. 

«i    TTItio-    19    M«t     flVTaas^    11K-    S«t  The  proper  officers  may  abate   any  nui- 

*•  «  ^'   i  t>    ,     AS    if    '  sanne  obstructing  a  highway.   Hubbell  v. 

v.  Morns,  1  B.  &  Ad.  441;  Harrows.  Goodrich,  37  Wis.  84.    And  it  is  their  duty 

The  State,  1  Iowa,  489 ;  Dickey  v.  Til-  to  abate  it.  Cook  v.  Harris,  61  N.  T.  448. 

ft  4  Me  483  ;  Knox  .Mayor,  55  Barb.  s%^fJ£C„  W^ftM^ 

(S.   Y.  S.    C.)   254;    Osborn  v.   berry  806.  Haight  v.  Keokuk.  4Iowa,  199;  Cush- 

Co.,  53  id.  627;  People  v.  N.  Y.  &  H.  ing  v.  Adams,  18  Pick.  (Mass.)  110. 
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have  his  goods  placed  in  the  street  for  the  purpose  of  having 
them  removed  to  his  store  in  a  reasonable  time,  but  he  has  no 
right  to  keep  them  there  for  the  purposes  of  sale.  So,  when  a 
person  leaves  wood  or  other  goods  in  the  street,  on  account  of 
the  breaking  down  of  his  wagon  on  which  he  was  drawing  it,  he 
should  remove  it  without  unnecessary  delay  or  it  will  become  a 
nuisance,  although  he  may  leave  it  there  a  reasonable  time.1 

Indeed,  it  may  be  stated  generally  as  the  law,  that  any  tem- 
porary use  of  a  highway  or  street  that  is  rendered  absolutely 
necessary  from  the  necessities  of  trade,  or  erection  of  buildings 
that  does  not  unnecessarily  or  unreasonably  obstruct  the  same,  is 
lawful;  so,  too,  a  temporary  obstruction  that  arises  from  acci- 
dental causes  does  not  render  a  person  liable  for  a  nuisance, 
provided  that  in  all  these  instances  no  unreasonable  or  unneces- 
sary delay  is  permitted." 

But  it  must  not  be  understood  that  even  for  the  purposes  of 
business,  whether  in  the  erection  of  buildings,  the  loading  and 
unloading  of  goods,  or  from  any  cause  whatever,  any  unreasona- 
ble use  of  the  highway  can  be  justified." 

USES  Or  HIGHWAYS  THAT  AEE  TJNBEASONABLE. 

Sec.  259.  A  person  using  a  highway  for  the  purposes  of  travel 
must  do  so  in  such  a  way  as  not  to  unnecessarily  or  unreasonably 
impede  the  exercise  of  the  same  right  by  others,  and  if  he  does 
not  exercise  this  right  reasonably  he  is  guilty  of  a  nuisance.4 

Thus  a  person  has  no  right  to  stop  his  team  in  the  highway, 
and  allow  it  to  remain  there  to  the  hindrance  of  others.  Neither 
has  he  a  right  to  deposit  goods  from  his  wagons  upon  a  highway 
or  street,  and  allow  them  to  remain  there  unreasonably ;  neither 
has  he  a  right  to  suffer  goods,  or  his  wagons,  to  remain  there  for 
more  than  a  reasonable  time,  in  case  of  accident  by  which  his 

1  Passmore  «.  Williams,  1  S.  &  R.  *  Northrop  v.  Burrows,  10  Abl.  rS. 

(Penn.)  219 ;  People  v.  Cunningham,!  Y.)  365. 

Denio  (N.  Y),  524;  Bex  v.  Watts,  2  8  Clark  v.  Fry,  8  Ohio  St.  358  ;  Bush 
Bsp.  675 ;  Hamwood  v.  Pearson,  1  v.  Steinman,  1  Bos.  &  Pul.  407 ;  Pal- 
Camp.  515  ;  Congreve  v.  Smith,  18  N.  mer  v.  Silverthorn,  32  Penn.  St.  65 
Y.  79  ;  Congreve  v.  Morgan,  id.  84 ;  «  Bex  v.  Cross,  3  Camp.  226  ;  Rex  •>. 
Northrop  v.  Burrows,  10  Abb.  (N.  Y.)  Russell,  6  East,  427 ;  Rex  v.  Jones,  3 
365 ;  Wood  v.  Mears,  12  Ind.  515.  Camp.  230 ;  Burdick    v.  Worrall,    4 

Barb.  (N.  Y.  S.  C.)  596. 
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Wagon  is  broken,  or  his  goods  thrown  tbere,  and  a  reasonable 
time  is  sucb  time  as  is  required  in  tbe  ordinary  course  of  business 
to  remove  tbem.1  Neither  bas  a  mercbant  or  trader,  or  manu- 
facturer, or  any  person,  no  matter  bow  great  tbe  necessity  of  his 
business,  any  right  to  use  any  part  of  the  highway  for  tbe  deposit, 
exhibition  or  sale  of  his  goods.  Neither  has  be  a  right  to  con- 
duct his  business  in  sucb  a  way  as  to  keep  goods  constantly  stand- 
ing on  the  walk,  or  teams  constantly,  or  for  any  considerable 
portion  of  the  time  employed  in  front  of  his  premises  engaged 
in  loading  or  unloading  goods,  and  the  fact  that  the  same  is 
necessary,  in  the  course  of  bis  business,  is  no  excuse ;  it  is  his 
duty  to  carry  on  his  trade  where  be  will  produce  no  serious 
annoyance  to  the  people,  as  pubbc  convenience  and  necessity  are 
paramount  to  the  ends  of  trade  or  individual  necessity." 

Sec.  260.  Thus  is  the  case  of  Rex  v.  Russell,  6  East,  427, 
which  was  an  indictment  against  the  defendant,  who  was  a  wag- 
goner, for  obstructing  tbe  streets  with  his  wagons  and  goods,  it 
appeared  that  the  defendant  was  engaged  in  tbe  transportation 
of  goods  to  and  from  Exeter,  and  owned  and  used  in  bis  business 
a  large  number  of  wagons,  and  that  often  one,  and  sometimes 
three,  were  for  several  hours  allowed  to  stand  in  the  street  before 
his  warehouse,  and  frequently  occupied  one-half  of  the  street,  so 
that  no  carriage  could  pass  on  that  side  of  the  street,  although 
two  carriages  could  pass  on  the  other  side.  That  the  wagons 
were  loaded  and  unloaded  in  the  street,  and  the  packages  thrown 
down  on  the  same  side  of  tbe  street,  so  as  frequently,  with  the 
wagons,  to  obstruct  even  foot  passengers,  and  compel  tbem  to 
cross  to  the  other  side  of  the  street. 

Tbe  defendant  insisted  that  partial  obstructions  of  the  street, 
which  arose  out  of  the  necessary  mode  of  carrying  on  business 
in  a  populous  city  having  narrow  streets,  and  the  access  to  houses 
necessarily  confined,  did  not  constitute  a  nuisance,  tbe  passage 
not  being  impeded,  but  only  narrowed. 

1  Common-wealth  v.  Passmore,  IS.  s  Com.  v.  Pasamore,  1  S.  &  R.  (Penn.) 

&  R.  (Penn.)  219 ;  St.  John  t.  Mayor,  219 ;  St.  John  v.  Mayor,  etc.,  6  Daer 

etc.,   6  Duer  (N.  T.),  315  ;    Wood  o.  (N.  T.  Sup.  Ct.),  315  ;  Wood  v.  Mears, 

Wear,12  Ind.515 ;  Gahager®.  R.R.Co.,  12  Ind.  515. 
1  Allen  (Mass.),  187 ;  Bushu.  Steinman, 
1  B.  &  P.  407. 
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That  the  same  thing  necessarily  happened  in  the  carriage  of 
goods  to  and  from  every  tradesman's  shop  in  a  street.  That  the 
scaffolds  erected  in  the  streets,  before  houses  under  repair,  stood 
upon  the  same  plea  of  necessity,  though  the  passage  was  thereby 
greatly  obstructed  for  the  time.  The  court  says :  "It  should  be 
fully  understood  that  the  defendant  cannot  lawfully  carry  on  any 
part  of  his  business  in  the  public  street  to  the  annoyance  of  the 
public ;  the  primary  object  of  a  street  is  free  passage  for  the  pub 
lie,  and  any  thing  which  impedes  that  free  passage  is  a  nuisance. 
If  the  nature  of  the  defendant's  business  is  such  as  to  require  the 
loading  and  unloading  of  so  many  more  of  his  wagons  than  can 
conveniently  be  contained  within  his  own  premises,  he  must 
either  enlarge  his  premises,  or  remove  his  business  to  some  other 
more  convenient  locality." 

Sec.  261.  Thus  it  will  be  seen  that  while  necessity,  such  as  the 
erection  of  buildings,  the  loading  and  unloading  of  goods,  the 
setting  down  and  taking  in  of  passengers  from  or  to  a  coach,  etc., 
will  excuse  a  temporary  obstruction  of  a  highway,  that  neverthe- 
less the  right  must  be  exercised  reasonably,  and  that  no  man 
has  a  right  for  any  purpose  to  persist  in  keeping  up  a  con- 
tinuous blockade  of  a  part  of  the  street,  either  under  the  plea 
of  necessity  or  otherwise,  for  public  rights  and  the  public  con- 
venience are  paramount  to  the  necessities  of  trade  or  individual 
convenience. 

Sec.  262.  The  public  are  not  only  entitled  to  a  free  passage 
along  the  street,  but  are  entitled  to  a  free  passage  over  any 
portion  of  it  that  they  may  choose  to  take,  and  no  person  has 
a  right  unreasonably  or  unnecessarily  to  impair  that  right.  The 
right  to  load  and  unload  carriages  in  ■  a  highway  is  one  of  the 
rights  incident  to  it,  but  it  is  entirely  subordinate  to  the  right 
of  passage,  and  must  be  so  exercised  as  not  unreasonably  to 
abridge  or  impair  this  superior  right.1 

Sec.  263.  In  Rex  v.  Jones,  3  Camp.  230,  the  doctrine  as  to  the 
rights  of  parties  to  the  use  of  highways  from  necessity  was  laid 
1  Thorpe  «.  Brumfitt,  8  L.  R.  (Bq.  Ca.)  650. 


"WHAT  ARE  ILLEGAL  OBSTRUCTIONS   OF.  247 

down  by  Lord  Ellenboeough  quite  distinctly  in  accordance  with 
the  general  statements  in  section  259,  ante.  This  was  an  in- 
dictment against  a  timber  merchant  in  St.  John's  street,  London, 
for  an  obstruction  of  a  part  of  the  street  in  the  hewing  and 
sawing  of  logs.  The  defense  was  that  he  occupied  a  small  tim- 
ber yard  in  the  vicinity  where  the  alleged  offense  was  committed, 
and  that  owing  to  the  narrowness  of  the  street  at  that  place,  and 
the  construction  of  his  own  place,  he  had  in  several  instances 
necessarily  deposited  long  sticks  of  timber  in  the  street,  and 
had  them  sawed  into  shorter  pieces  there,  before  they  could  be 
carried  into  the  yard ;  and  it  was  urged  by  his  counsel  that  he 
had  a  right  to  do  this  as  it  was  necessary  to  the  carrying  on  of 
his  business,  and  that  it  could  not  occasion  any  more  inconveni- 
ence to  the  public  than  draymen  taking  hogsheads  of  beer  from 
their  drays  and  letting  them  down  into  a  cellar.  The  learned 
judge  said :  "  If  an  unreasonable  time  is  occupied  in  delivering 
beer  from  a  brewer's  dray  into  the  cellar  of  a  publican,  this  is 
certainly  a  nuisance.  A  cart  or  wagon  may  be  unloaded  at  a 
gateway,  but  this  must  be  done  with  promptness.  So  as  to  the 
repairing  of  a  house  the  public  must  submit  to  the  inconvenience 
occasioned  necessarily  in  repairing  the  house ;  but  if  this  incon- 
venience should  be  prolonged  for  an  unreasonable  time,  the 
public  have  a  right  to  complain,  and  the  party  may  be  indicted 
for  a  nuisance.  The  rule  of  law  upon  this  subject  is  much 
neglected,  and  great  advantages  would  arise  from  a  strict,  steady 
application  of  it.  I  cannot  bring  myself  to  doubt  the  guilt  of 
this  defendant.  He  is  not  to  eke  oat  the  inconvenience  of  his 
own  premises  by  taking  in  the  public  highway  into  his  timber 
yard,  and  if  the  street  be  too  narrow  he  must  move  to  a  more 
commodious  place  for  carrying  on  his  business." 

Sec.  264.  In  Rex  v.  Cross,  3  Camp.  224,  which  was  an  indict- 
ment against  the  defendant  for  allowing  his  coaches  to  remain  an 
unreasonable  time  in  the  public  highway  near  Charing  Cross,  a 
similar  doctrine  was  held.  In  that  case  the  defendant  was  a  pro- 
prietor of  a  Greenwich  stage  coach  which  came  to  London  twice 
a  day  and  drew  up  opposite  to  a  banking  house  on  one  side  of 
the  street,  where  it  would  usually  remain  about  three-quarters  of 
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an  hour  taking  in  parcels  and  waiting  for  passengers.  Lord 
Ellenboeotjgh,  in  delivering  the  opinion  of  the  court,  among 
other  things,  said:  "Every  unauthorized  obstruction  of  a  high- 
way to  the  annoyance  of  the  king's  subjects  is  a  nuisance.  The 
king's  highway  is  not  to  be  used  as  a  stable  yard.  *  *  *  A 
stage  coach  may  set  down  or  take  up  passengers  in  the  street, 
this  being  necessary  for  public  convenience,  but  it  must  be  done 
in  a  reasonable  time,  and  private  premises  must  be  provided  for 
the  coach  to  stand  while  waiting  between  one  journey  and  the 
commencement  of  another.  No  one  can  make  a  stable  yard  of 
the  king's  highway." 

Sec.  265.  The  leading  American  case  on  this  subject  is  that  of 
The  People  v.  Gttrmingham,  1  Denio  (N.  T.  S.  C),  524.  In 
that  case  the  defendants  were  the  owners  of  a  brewery  on  Front 
street  in  the  city  of  Brooklyn,  and,  in  the  process  of  their  busi- 
ness as  brewers,  they  accumulated  large  quantities  of  swill  or  slops, 
being  the  grains  remaining  after  distillation.     These  they  sold. 

On  their  premises  there  were  vats. or  reservoirs,  and  running 
from  them  were  several  twelve  inch  pipes  extending  over  the 
sidewalk,  sufficiently  high  for  persons  to  walk  under  them,  into 
the  street  about  two  feet  beyond  the  curb  stone.  Persons  wish- 
ing to  take  away  the  slops  came  with  their  carts  and  wagons, 
and,  driving  under  the  ends  of  these  pipes,  received  their  load, 
which  was  let  off  by  means  of  faucets  in  the  ends  of  the  pipes, 
thus  conducting  the  contents  of  the  vats  into  tubs  or  hogsheads 
standing  in  the  carts  or  wagons  brought  to  take  it  away.  The 
teams  and  vehicles,  of  which  considerable  numbers  were  usually 
waiting  to  be  served,  were  formed  into  lines  on  each  side  of  the 
street,  frequently  occupying  its  center.  They  were  driven  to  the 
place  where  the  slops  were  discharged  and  were  loaded  up  and 
driven  off  as  their  turns  came,  according  to  the  order  in  which 
they  stood.  A  collection  of  teams  was  thus  accumulated  at  that 
point  in  the  street  to  such  an  extent  that  it  was  frequently 
blocked  up  from  an  early  hour  in  the  morning  until  late  in  the 
evening,  so  that  persons  wishing  to  pass  through  the  street  were 
prevented  from  doing  so.  It  was  insisted  by  the  defendants  that, 
their  business  being  a  lawful  one  at  the  place  where  it  was  con- 
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ducted,  they  had  a  right  to  use  so  much  of  the  street  as  was 
necessary  to  deliver  the  slops,  etc.,  provided  they  used  reasonable 
diligence  and  dispatch.  And  the  defendants  also  insisted  that 
they  were  not  liable  for  the  obstruction  caused  by  the  teams  and 
carts,  unless  they  were  the  owners  thereof,  or  had  the  control  or 
direction  of  them,  or  unless  they  sanctioned  the  obstruction. 
That  they  were  not  chargeable  for  an  obstruction  of  the  street 
occasioned  by  their  customers  coming  there  on  their  lawful  busi- 
ness and  of  their  own  accord.  That  the  law  did  not  regard  it  as 
a  probable  consequence  of  their  invitation  to  their  customers, 
that  the  streets  should  be  obstructed  by  their  resort  there,  or 
raise  the  presumption  that  they  sanctioned  the  obstruction.  The 
court,  however,  charged  the  jury  that,  assuming  the  defendants' ' 
business  to  be  a  lawful  one,  if  by  their  neglect  or  inability  to 
accommodate  the  owners  of  the  vehicles  resorting  there  for  the 
slops,  they  compelled  them  to  stand  in  the  streets  awaiting  their 
turns,  they  were  guilty  of  the  obstruction  to  the  highway  thereby 
occasioned.  That  the  defendants  were  bound  to  accommodate 
their  customers  coming  there  in  some  more  convenient  place 
than  in  the  streets  of  the  city,  but  that  the  jury  must,  in  order  to 
convict  the  defendants,  find  that  the  teams  came  there  by  the 
sufferance  and  permission  of  the  defendants,  and  that  their 
accumulation  there  was  the  probable  consequence  of  the  manner 
in  which  the  defendants  carried  on  their  business.  The  jury 
convicted  the  defendants,  and  the  case  was  heard  in  the  supreme 
court  on  exceptions,  where  the  charge  of  the  judge  was  fully 
sustained,  and  the  cases  of  Hex  v.  JZussell  and  Hex  v.  Jones  were 
referred  to  by  Jewett,  J.,  in  delivering  the  opinion  of  the  court, 
and  their  doctrine  was  approved.1 

1  In  a  recent  case  heard  before  the  thereon  a  brick  house  and  furnish  the 
General  Term  of  New  York,  Jones  v.  materials,  except  the  brick.  The  con- 
Chantry,  4  N.  Y.  Sup.  Ct.  (Parsons'  ed.)  tractor  deposited  a  lot  of  sand  and 
63,  the  defendant  was  held  liable  for  lime  in  the  highway,  extending  to 
damages  sustained  by  the  plaintiff  by  within  twenty-two  feet  of  the  ditch  on 
personal  inj  uries,  under  the  following  the  east  side,  leaving  a  space  of  only 
circumstances :  The  defendant  was  a  three  and  one-half  feet  for  carriages  to 
wagon-maker,  having  a  shop  on  the  pass.  The  plaintiff  passing  over  the 
east  side  of  the  road,  and  allowed  his  road  in  a  dark  night,  there  being  no 
wagons  to  stand  in  and  near  the  gutter  guards  or  lights  in  the  vicinity  of  the 
and  extending  nearly  to  the  center  of  obstructions,  ran  upon  the  sand  and 
the  highway.  He  also  owned  a  lot  on  was  injured.  The  court  held  that,  in 
the  opposite  side  of  the  street,  and  view  of  the  use  to  which  the  defend- 
contracted    with    a    builder  to  erect  ant  devoted  the  opposite  side  of  the 

32 
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Sec.  266.  If  a  person  doing  business  upon  a  public  street  car- 
ries on  bis  business  in  sucb  a  way  as  to  obstruct  the  street  either 
by  placing  actual  physical  obstructions  thereon,  or  by  habitually 
carrying  on  his  business  in  his  store  in  such  a  way  as  to  collect 
crowds  upon  the  walk  or  street  in  front  of  it,  so  as  to  interfere 
with  the  public  travel,  he  is  chargeable  for  a  nuisance.  Thus  in 
Bex  v.  Can-lisle,  6  Car.  &  Payne,  636,  the  defendant,  who  was  a 
book-seller  upon  a  principal  street  in  London,  placed  in  his 
window  an  effigy  of  a  bishop  of  the  church,  and  placed  a  placard 
thereon  upon  which  was  written  the  words  "  Spiritual  Broker," 
and  also  placed  a  figure  of  the  devil  beside  it,  with  the  arm  of 
the  bishop  holding  on  to  the  arm  of  the  devil.  This  exhibition 
naturally  attracted  large  crowds  of  people  to  look  at  it,  and  the 
result  was  that  the  walk  in  front  of  his  shop  was  blocked  up  to 
such  an  extent  at  times  that  people  desiring  to  pass  had  to  go  off 
the  walk  into  the  street  in  order  to  do  so.  The  defendant  was 
indicted  for  creating  a  nuisance,  and  the  trial  came  on  before 
Pake,  J.,  and  a  jury.  The  judge  charged  the  jury  that  the 
defendant  had  a  right  to  do  what  he  chose  upon  his  own  premi- 
ses, provided  he  did  nothing  to  annoy  or  injure  his  neighbors  or 
the  public ;  but  that  if  the  exhibition  caused  the  footway  to  be 
obstructed,  so  that  the  public  could  not  pass  as  they  ought  to  do, 
this  was  an  indictable  nuisance,  and  that  it  was  not  necessary  that 
the  figure  should  be  libelous,  or  that  the  crowd  thereby  attracted 
should  be  idle,  disorderly  or  vicious  persons.  The  defendant's 
counsel  having  argued  to  the  jury  that  the  offense  committed  by 
the  defendant  was  of  no  different  character  from  certain  proces 
sions  and  celebrations  that  were  often  conducted  in  the  public 
street,  the  judge  said :  "  The  defendant  has  observed  upon  the 
Lord  Mayor's  day ;  but  that  is  but  one  day  in  the  year ;  and  if, 
instead  of  that,  the  Lord  Mayor's  day  lasted  from  October  to 
December  I  should  say  it  ought  to  be  put  a  stop  to."  *  In  the 
case  of  Morrisstovm  v.  Moyer,  67  Penn.  St.  355,  it  was  held  that 

street,  he  was  liable  for  the  injury  (Penn.)   403;    Wilkes 'a.  Hungerford 

notwithstanding  the  fact  that  the  sand  Market,  3  Bing.  281 ;  Jacob  Hall's  Case, 

and  lime  were  placed  in  the  highway  1  Ventris,  169 ;  Palmer  v.  Silverthan, 

by  the  contractor.  32  Penn.  St.  65 ;  Bostock  .«.  No.  S.  E. 

1  Rex  v.  Cross,  3  Camp.  226 ;  Rex  v.  R.  Co.,  19  Bng.  Law  &  Bq.  307 ;  Rex 

Jones,  id.  230 ;  Rex  c.  Russell,  6  East,  v.  Moore,  3  B.  &  Ad.  184. 
427;  Com.,  v.  Milliman,  13  S.  &  R. 
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persons  standing  and  lounging  on  the  walks  are  public  nuisances, 
and  indictable  and  punishable  as  such. 

Sec.  267.  The  collection  of  a  crowd  in  a  public  street,  by  loud 
and  indecent  language,  is  a  public  nuisance ; '  but  it  has  been  held 
that  "  making  a  speech  "  in  a  public  street  is  not  per  se  a  nuisance, 
but  may  become  so  if  it  results  in  the  collection  of  a  crowd  so  as 
to  obstruct  the  streets.  And  it  seems  that  when  a  person  collects 
a  crowd  in  a  street  he  is  not  liable  civilly  for  all  injuries  that  are 
sustained  in  consequence  thereof,  but  only  for  such  as  are  the 
probable  and  proximate  cause  of  the  act."  It  would  be  imprac- 
ticable and  unjust  to  hold  that  a  person  who  collects  a  crowd  in 
the  street,  either  by  accident  or  design,  should  be  held  chargeable 
for  all  the  injuries  that  flow  therefrom,  and  the  law,  with  a  just 
discrimination,  only  charges  him  with  liability  for  such  acts,  as 
are  consistent  with  his  acts  and  the  attending  circumstances. 
Such  as  may  properly  be  regarded  as  the  probable  and  proximate 
cause  of  the  injury.3 

Sec.  268.  Any  unauthorized  excavation  made  in  or  near  a 
highway  is  a  nuisance,  not  only  subjecting  the  party  to  indictment, 
but  also  to  liability  to  respond  in  damages  to  any  person  who  is 
injured  thereby  while  lawfully  passing  over  the  highway,  in  the 
exercise  of  ordinary  care.4  And  it  is  equally  a  nuisance,  and  an 
equal  liability  attaches  thereto  to  maintain  an  open  area  adjoin- 
ing a  public  street ; 6  to  maintain  cellar  openings  not  properly 
guarded ; '  to  erect  or  maintain  steps  or  stairs  or  a  stoop,  bow 
windows,  or  any  projection  upon  or  over  a  public  street  that  can 
in  anywise  interfere  with  or  endanger  public  travel,7  or  to  blast 
rocks  or  follow  any  other  occupation  near  a  highway  that  en- 

1  Barker  v.  Commonwealth,  7  Harris  v.  Trustees,  1  El.  &  El.  697 ;  Pickard 
(Perm.),  412.  v.  Smith,  10  C.  B.  (N.  S.)  470 ;  Fisher  «. 

„  -r,'  '■  ,.     ,         -rr        m  t.         0.  „„    ,„  Brown,  31  L.  J.  219  ;  Chicago  v.  Rob- 

2.  Fairbanks  v.  Kerr,  70  Penn.  St.  86  ;  10  , ,       „  V>1(.„t  A1Q  .  ,-n  '  t  „,  w°    a  n\.tn 
Am.  Ken.  664    A  lawful  procession  with  Dlns> a Black, 418 ;  Clark  v.  *  ry,  8 1  Ohio, 
flfe  and  drum  is  not  per  se  a  nuisance.  359 ;  Iveson  v.  Godfrey,  12  111.  20. 
State  v.  Hughes,  72  N.  C.  25.  s  Irvm  v.  Wood,  51  N.  T.  224;  Con- 

3.  Fleming  v.  Beck,  12  Wright  (Penn.),  greve  v.  Smith,  18  id.  79;  Congreveu 
313;  Penn.  K.  R.  Co.  v.  Kerr,  62  Penn.  St.  Morgan,  id.  84. 

353;  McGraw  B.Stone,  53  id  441:  Scott  v.  6  n<Wr,land  «  TTarrMo-iin  S  Hamnli 
Hunter,  10  Wright  (Penn.),  192;  Morrison  „„00ouPlantt  v-  -tlararlgan>  °  ^ampb. 
v.  Davis  &  Co.,  8  Harris  (Penn.),  171.  o\)8. 

a  -a  ..   w„„i    io  r    t  m  t>\  onn.       '  Com.  ■».  Blaisdell,  107  Mass.  234; 

4.  Barnes  V.  Ward,  19  L.  J.  (U.  P.)  200;  —  .  t>  _«.  n  n„_»„  n  n  rm  I 
Jarvis  v.  Uean,  11  Moore,  354;  Coupland  Regma  v.  Burt,  11  Cox  S  C.  C.  (Eng.) 
v.  Hardringham,   3   Camp.   398;   Bishop  399. 
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dangers  the  safety  of  those  passing  over  it.'  Under  this  head 
are  included  all  coal  holes,  cellar  flaps,  or  openings  of  any  kind, 
covered  or  otherwise." 

In  Irvine  v.  Wood  et  al.,  51  K".  T.  224,  Commission  of  Appeals, 
the  plaintiff  fell  into  a  coal  hole  in  the  sidewalk  in  front  of  a  dwell- 
ing owned  by  the  defendant  Fowler,  and  occupied  by  the  defend- 
ant Wood,  as  a  tenant,  and  sustained  serious  injuries  therefrom. 
The  defendant  Fowler  was  not  the  owner  of  the  fee  of  the  prem- 
ises, but  held  the  same  under  a  lease  for  twenty-one  years, 
assigned  to  him  by  one  Higgins,  who  leased  the  premises  from 
the  owner  of  the  fee.  The  defendant  Wood  rented  the  premises 
of  Fowler,  and  paid  rent  to  him  therefor.  It  does  not  appear 
either  from  the  opinion  of  the  court,  or  the  statement  of  the 
case,  whether  the  coal  hole  was  made  and  existing  at  the  time 
when  the  defendant  Fowler  took  his  assignment  of  the  lease  from 
Higgins,  or  except  by  inference  when  the  defendants  Wood  took 
their  lease  from  Fowler.  The  lease  was  of  premises  596  Broad- 
way, bounded  by  the  south-easterly  side  of  Broadway,  with 
the  appurtenances.  There  was  a  coal  hole  opening  in  the 
sidewalk  in  front  of  the  premises,  and  leading  thence  into 
a  vault  which  was  a  part  of  the  demised  premises  occupied  by 
Wood. 

Wood  used  the  hole  for  putting  in  coal.  The  cover  of  the  coal 
hole  was  a  smooth  cast-iron  plate,  lying  flat  on  the  pavement,  there 
being  no  groove  in  the  stone  to  hold  it  in  place.  It  had  no  chain 
or  other  means  of  fastening  it  from  below.  The  defendants  Wood 
offered  to  prove  that  the  accident  was  caused  by  the  original 
defect  of  the  cover,  and  that  the  defect  in  its  construction  was 
not  known  to  them.  This  evidence  was  not  admitted  by  the 
court.  There  was  no  proof  of  negligence  on  the  part  of  any  of  the 
defendants.  The  defendants  insisted  that  the  action  would  not 
lie,  and  should  be  dismissed,  because  the  defendants  were  not 
jointly  liable,  and  that  there  was  no  proof  of  negligence  on  their  part 
in  the  use  of  the  hole,  and  because  it  did  not  appear  that  the  coal 
hole  was  a  part  of  the  premises  occupied  by  them.  These  motions 
were  denied,  and  the  court  charged  the  jury  that  the  defendants 

1  Reg.  v.  Mutters,  34  L  J.  22.  53 ;  Holmes  v.  N.  B.  E.  R.  Co.,  L.  R.,  4 

8  Hadley    o.  Tayler,  L.  R.,  1  C.  P.     Exch.  254. 
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were  liable  to  the  plaintiff,  and  that  the  only  question  for  them 
was  the  amount  of  damage. 

The  opinion  of  the  commission  of  appeals  was  delivered  by 
Eaele,  J. 

"  These  defendants  did  not  allege  in  their  answer,  that  the  coal 
hole  was  constructed  by  any  license  from  the  proper  city  authori- 
ties. They  simply  put  in  issue  the  allegations  in  the  complaint 
as  to  the  conditions  of  the  hole,  and  their  conduct  in  reference  to 
it ;  and  they  did  not  ask  the  court  to  submit  to  the  jury  the  ques- 
tion whether  the  coal  hole  and  the  cover  over  it  were  constructed 
under  a  permit  from  the  proper  city  authorities.  Hence  they  are 
not  in  a  condition  to  claim  here  that  the  hole  was  authorized  by 
competent  authority.  It  may  then  be  treated  as  a  nuisance,  being 
an  unauthorized  excavation  in  the  street ;  and  persons  who  con- 
tinued, or  in  any  way  became  responsible  for  it,  were  liable  to 
any  person  who  might  be  injured  thereby  while  traveling  upon 
the  street,  irrespective  of  any  question  of  negligence  on  their 
part.1  In  such  cases  the  wrong  consists,  not  in  any  negligence, 
but  in  making  or  continuing  the  wrongful  excavation  in  the 
street.  But  here  there  was  evidence  that  the  cover  to  the  hole 
was  in  an  imperfect  condition ;  that  it  was  not  properly  fastened. 
This  upon  the  trial  was  not  disputed  by  the  defendants  Wood. 
They  claimed  and  offered  to  show  that  the  cover  was  originally 
imperfectly  constructed,  and  they  claimed  immunity  because  the 
imperfection  was  not  caused  by  or  known  to  them. 

Even  if  this  hole  was  excavated  on  the  street  by  permission  of 
competent  authority,  the  persons  who  originally  excavated  it 
were  bound  to  do  it  in  a  careful  manner,  and  to  see  that  it  was 
properly  and  carefully  covered,  so  as  not  to  be  perilous  to  travel- 
ers on  the  street.  They  could  get  from  the  city  authorities  no 
license  for  carelessness,  for  in  such  case,  the  city  itself  would  be 
liable  for  the  carelessness  of  its  officers,'  and  this  liability  attached 
not  only  to  those  who  made  the  excavation,  but  to  those  who  con- 
tinued and  used  it,  in  its  improper  and  unsafe  condition.  If  the 
defendants  would  use  this  hole  as  an  appurtenance  to  their 
premises,  it  was  their  duty  to  see  that  it  was  in  proper  repair,  and 

1  Congreve  «.  Smith,  18  N.  T.  79 ;        s  Barton  v.  City  of    Syracuse,    86 
Congreve   v.    Morgan,  id.  84;    Creed     N.  Y.  54. 
c.  Hartman,  29  id.  591. 
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they  could  not  shield  themselves  from  responsibility  by  claiming 
that  their  attention  was  not  called  to  its  imperfect  condition.  It 
was  near  their  store  in  plain  view,  and  it  was  carelessness  for 
them  to  occupy  the  store  for  months  and  to  use  the  hole,  which, 
if  not  properly  covered,  was  dangerous  to  travelers,  and  not 
examine  into  and  know  its  condition.  It  was  their  duty  to  know 
its  condition,  and  they  must  be  held  to  the  same  responsibility  as 
if  they  had  actually  known  it.1  In  McCarthy  v.  Syracuse,  46 
!N.  T.  194,  the  action  was  to  recover  damages  against  the  city, 
sustained  by  the  plaintiffs,  because  a  sewer  was  out  of  repair,  and 
it  was  held  that  no  notice  to  the  city  that  the  sewer  was  out  of 
repair  was  necessary  to  fix  its  liability.  The  learned  judge 
writing  the  opinion  says :  "  Its  duty  to  keep  its  sewers  in 
repair  is  not  performed  by  waiting  to  be  notified  by  citizens 
that  they  are  out  of  repair,  and  only  repairing  them  when  the 
attention  of  the  officials  is  called  to  the  damage  they  have  occa- 
sioned, by  having  become  dilapidated  or  obstructed;  but  it 
involves  the  exercise  of  a  reasonable  degree  of  watchfulness  in 
ascertaining  their  condition  from  time  to  time,  and  preventing  them 
from  becoming  dilapidated  or  obstructed.  The  same  rule  of 
active  diligence  should  be  applied  to  the  persons  who  own  or 
control  coal-holes  or  other  excavations  in  or  under  the  streets  of 
any  city  or  village." 

We  are,  therefore,  brought  to  the  same  conclusions,  whether  we 
treat  this  hole  as  made  and  continued  in  the  street  without  proper 
authority,  and  hence,  an  absolute  nuisance ;  or  whether  we  treat 
it  as  made  and  continued  under  proper  authority,  and  permitted 
to  be  and  become  out  of  repair.  This  hole  was  clearly  appurte- 
nant to  the  premises  leased  by  the  defendants  Wood.  'It  com- 
municated with  their  cellar,  and  was  used  for  access  to  it  with 
coal.  It  matters  not  if  it  be  true  that  other  occupants  of  the 
premises  could  also  use  it."    There  is  no  proof  that  any  one  else 

1  Tenant  v.  Goldwin,  Ld.  Eaym. ;  Ey-  Admr.  v.  Newark  &  N.  Y.  E.  E.  Co.,  35 

land  n.  Fletcher, L.  K.,  1  Exchq.  263.  N.  J.  17,  as  to  the  degree  of  care  re- 

8  Eyan  v.  Fowler,24N.  Y.  414;  Coup-  quired  when  an  act  ordinarily  will  be 

land  v.   Hardringham,  3  Camp.  398  ;  a  nuisance. 

WettorD.  Dunk,  4  F.  &  F.  298 ;  Hadley  8  Barnes  «.  Ward,  14  Jur.  334,  cited 

b.  Taylor,  L.  E.,  1  C.  P.  53  ;  Sybray  n>.-  infra. 
White,  1  M.  &  W.  435.    See  Cuff's 
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did  use  it.  They  adopted  it  as  appurtenant  to  their  premises  and 
did  use,  and  this  made  them  responsible  for  it.' 

Each  one  of  several  persons  who  continue  a  nuisance  is  respon- 
sible for  it,  and  he  may,  as  in  all  cases  of  wrong,  be  sued  alone 
or  with  the  other  wroDg-doers. 

It  is  claimed  that  these  defendants  could  not  abate  the  nuisance, 
and  hence,  should  not  be  made  responsible  for  its  continuance. 
If  it  was  in  the  street  without  authority,  and  hence  an  absolute 
nuisance,  in  front  of  their  store,  they  did  have  the  right  to  abate 
it.  They  could  have  filled  up  the  hole  or  covered  it  up  with  solid 
masonry.  If  the  hole  was  properly  and  rightfully  there  they  could 
escape  responsibility  by  putting  and  keeping  a  proper  cover 
over  it. 

Hence,  I  can  see  no  reason  upon  the  undisputed  facts  for  not 
holding  the  tenants  responsible  for  the  damages  arising  from  the 
nuisance.  The  landlord  and  tenant  were  properly  joined  as 
defendants.  The  tenants  used  it  and  paid  rent  for  it,  and  they 
must  all  be  treated  as  continuing,  and  hence,  responsible  for  the 


Sec.  269.  In  reference  to  cellar  openings,  or  excavations  and 
erections,  such  as  fruit  stands  or  other  huckster  stands,  or  any 
other  interference  with  a  public  street  or  highway,  whereby  it 
becomes  less  safe  or  commodious  for  the  purposes  of  public  travel, 
the  rule  is  the  same.  The  person  erecting  or  maintaining  them, 
either  or  both,  are  liable  civilly  or  criminally  for  all  the  conse- 
quences." 

Every  person  passing  over  a  highway  or  street  has  a  right  to 
rely  upon  it  that  it  is  safe,  and  in  a  proper  condition  in  all  respects 
for  the  purposes  of  travel,  while  they  themselves  are  in   the 

1  Brown  n.  Cayuga  &  S.  R.  R.  Co.,  12  *  Runyon  v.  Bordine,  2  Green  (N.  J.), 

N.  T.  486 ;  Blunt  v.  Aiken,  15  Wend.  472 ;  Barnes  v.  Ward,  14  Jur.  334 ;  Had- 

(N.  T.)  522 ;  Davenport  u.  Ruckman,  ley  v.  Tayler,  L.  R.,  1  C.  P.  53 ;  Holmes 

10  Bosw.  (N.  T.  Snp.  Ct.)  20 ;  Butler  v.  v.  N.  E.  R.  R.  Co.,  L.  R.,  4  Exch.  254; 

Kent,  19  Johns.  (N.  T.)  223.  Robbins  v.  Jones,  15  C.  B.  (N.  S.)  221  ; 

s  King  v.  Pedley,  1  A.d.  &  E.  822  ;  An-  Coupland  v.   Hardringham,  3  Camp, 

derson  v.  Dickie,  26  How.  Pr.  (N.  T.)  338  ;  Fruit  Stands  ;  Com.  cWentworth, 

105 ;  Anderson  v.  Dickie,  1  Rob.  (N.  T.  1  Whart.  (Penn.)  318 ;  Smith  v.  State, 

Sup.  Ct.)  238 ;  People  v.  Erwin,  4  Den.  6  Gill.  425 ;  Barnes  v.  Ward,  14  Jur. 

(N.  T.)  129 ;  Vedder  v.  Vedder,  1  id.  334. 
257. 
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exercise  of  ordinary  care,  and  any  act  or  thing  that  interferes 
with  their  safety  is  a  nuisance.' 

In  the  case  of  Ploedterll  v.  Mayor,  eto.,  of  New  York,  recently 
decided  in  the  court  of  appeals  of  New  York,  and  reported  in 
the  Albany  Law  Journal,  vol.  10,  No.  12,  p.  186-7,  the  action 
was  brought  to  recover  damages  for  injuries  sustained  by  plain- 
tiff in  falling  over  a  stone  on  a  sidewalk  in  New  York  city.  It 
appeared  that  a  culvert  in  Sixth  avenue  had  been  covered  by  two 
iron  plates,  one  of  which  having  been  destroyed  the  stone  in 
question  was  placed  over  the  hole ;  it  did  not  appear  who  had 
placed  it  there,  or  that  the  place  would  have  been  dangerous  if  it 
had  been  removed ;  but  it  appeared  the  stone  projected  upon  the 
sidewalk,  and  plaintiff  passing  along  the  street  on  a  dark  night 
struck  and  fell  over  it,  breaking  her  leg  —  it  had  been  there  sev- 
eral months.  The  counsel  for  the  defendants  moved  for  a  non- 
suit on  the  grounds  that  there  was  no  evidence  that  the  city 
authorities  had  placed  the  stone  there,  and  that  no  malfeasance 
was  charged.  The  motion  was  denied.  The  court  charged  that 
it  was  immaterial  who  placed  the  obstruction  there  if  it  remained 
so  long  that  the  corporation  was  presumed  to  have  had  notice ;  it 
was  bound  to  remove  it  and  remedy  the  defect.  No  exception 
was  taken  to  this  charge.  The  principal  point  urged  upon  the 
appeal  was,  that,  as  it  did  not  appear  who  placed  the  obstruction 
there,  it  could  not  be  presumed  that  the  defendant  did  it,  and  that 
express  notice  was  required  to  render  the  defendant  liable.  But 
the  court  held  that  the  case  fell  within  the  rule  in  Reaua  v. 
Rochester,  45  N.  Y.  129,  rather  than  that  laid  down  in  Griffin 
v.  Mayor,  etc.,  9  id.  456,  and  held  the  defendant  chargeable. 

But  it  should  also  be  remembered  that  while  a  municipal  cor- 
poration is  liable  under  certain  circumstances  for  injuries  sus- 
tained by  persons,  by  reason  of  obstructions  placed  in  a  street  or 
highway ;  so  too  the  individuals  placing  the  obstructions  there  are 
also  liable,  and  may  be  sued  therefor  instead  of  the  corporation.' 
And  in  case  the  corporation  is  compelled  to  respond  in  damages 
it  may  have  a  remedy  over  against  the  wrong-doer." 

1  Dargie  v.  Magistrates,  27  So.  Jar.  ®.  Blackmore,  1  Ad.  &  El.  99 ;  Kirby  v. 

311;  Davenport  v.  Kuckman,  10  Bosw.  Boylston  Market  Ass'n,  14  Gray  (Mass.), 

(N.  T.  Sup.  Ct.)  20.  247. 

8  Stetson  v>.  Faxon,  19  Pick.  (Mass.)       3  Chicago  s.  Robbing,  2  Black  (IT.  S. 

147  ;  Smith  e.  Smith,  2  id.  621 ;  Dobson  C.  C),  280. 
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Sec.  270.  In  Cowplamd  v.  Sardrmgham,  3  Campb.  398,  the 
action  was  for  an  injury  received  by  the  plaintiff  in  consequence 
of  falling  down  an  open  area  in  front  of  the  defendant's  house  on 
Wood  street,  Westminster,  whereby  the  plaintiff  was  severely 
hurt.  The  area  was  in  front  of  the  defendant's  house,  and  was 
descended  by  three  stairs  or  steps  from  the  street.  There  was  no 
railing  or  fence  to  guard  the  area  from  the  street,  and  the  plain- 
tiff passing  along  the  house  on  a  dark  night  met  with  the  injury. 
The  defense  set  up  was  that  the  area  had  existed  in  the  same  con- 
dition for  many  years,  and  long  before  he  was  in  possession  of  the 
premises.  Lord  Ellenbobotjgh,  in  delivering  the  opinion  of  the 
court,  said :  "  However  long  the  premises  may  have  been  in  this 
situation,  as  soon  as  the  defendant  took  possession  of  them,  he 
was  bound  to  guard  against  the  danger  to  which  the  public  had 
been  before  exposed,  and  he  is  liable  for  the  consequences  of  hav- 
ing neglected  to  do  so,  in  the  same  manner  as  if  he  himself  had 
originated  the  nuisance.  The  area  belongs  to  the  house,  and  it  is 
a  duty  which  the  law  casts  upon  the  occupier  of  the  house  to 
render  it  secure." 

Sec.  271.  The  rule  is  that  a  person  making  a  dangerous  erec- 
tion, excavation,  or  other  nuisance  in  a  public  street,  lane  or 
highway,  is  liable  for  all  injuries  arising  therefrom  during  its 
continuance,  and  if  he  leases  the  premises,  the  lessee  is  also  jointly 
liable  with  him,  or  either  may  be  pursued  separately.  The  land- 
lord cannot  avoid  liability  on  the  ground  that  he  was  not  in  pos- 
session, and  had  not  the  right  of  possession ;  neither  can  the 
tenant  avoid  liability  on  the  ground  that  he  did  not  erect  it.1 
But  when  the  landlord  rents  the  premises  and  the  tenant  cove- 
nants to  keep  the  same  in  proper  repair,  it  is  held  in  England, 
also  in  Ohio,  Pennsylvania,  Massachusetts  and  Michigan,  that  the 
tenant  is  solely  liable,  and  in  the  latter  State,  that  he  is  liable 
even  though  there  are  no  covenants  to  repair.' 

Sec.  272.  In  Pretty  v.  Brickmore,  Law  Times  QS.  S.),  180,  an 
action  was  brought  against  the  owner  of  a  house,  in  the  parish 

1  Portland  v.  Richardson,  54  Me.  46 ;    ler,  5  Rob.  (N.  T.  Sup.  Ct.)  482 ;  Dygert 
Barnes  ®.  Ward,  14  Jur.  334 ;  Congreve    «.  Schenck,  23  Wend.  (N.  Y.)  446. 
v.  Smith,  18  N.  T.  79 ;  Irvine  o.  Pow-       «  Fisher  v.  Thirkell,  21  Mich.  1. 
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of  St.  John,  Hampstead,  for  negligently  suffering  a  ccal  plate, 
covering  a  vault  entrance  in  the  highway  before  such  house,  to 
be  out  of  repair,  and  a  dangerous  nuisance,  and  for  letting  the 
house  to  a  tenant  without  obliging  him  to  repair  the  same,  whereby 
the  female  plaintiff  lawfully  passing  along  the  highway  fell  through 
the  aperture  and  was  injured.  In  one  count  of  the  declaration 
was  alleged  a  duty  on  the  defendant,  under  the  Metropolitan 
Local  Management  Act,  1855,  18  and  19  Vict.,  c.  120,  as  owners 
of  the  premises  to  repair  and  keep  in  repair  the  vault  and  open- 
ings thereto.  The  defendant  denied  his  liability.  At  the  trial, 
before  Beett,  J.,  in  Middlesex,  on  the  6th  of  May,  the  plaintiff 
proved  the  accident,  and  the  occupier  of  the  house  was  called  as 
a  witness  on  her  behalf.  He  produced  a  lease  from  the  defend- 
ant to  himself  of  the  premises  in  question.  It  contained  the 
usual  covenant  by  the  lessee  to  keep  them  in  repair.  He  said 
that  the  house  was  in  course  of  alteration  by  the  defendant  at  the 
time  of  the  occurrence ;  that  the  plate  was  defective  when  his 
occupation  began,  and  that  he  had  repeatedly  informed  the  defend- 
ant of  that  fact.     The  learned  judge  nonsuited  the  plaintiff. 

Bovill,  C.  J.  I  think  this  nonsuit  was  right,  and  that  we 
ought  not  to  grant  a  rule  for  a  new  trial.  Primd  facie  a  person 
in  possession  of  a  house  and  cellar,  with  a  flap  opening  into  the 
pavement,  is  the  person  responsible  to  the  public  for  the  danger- 
ous state  of  the  entrance.  In  this  case  the  defendant  was  not  in 
possession  of  the  premises,  he  had  let  the  premises  to  a  tenant, 
and  so  primd  facie  there  is  no  responsibility  on  the  lessor. 

Undoubtedly  in  many  cases  it  has  been  held  that  where  the 
landlord  had  let  the  premises  in  their  defective  state,  which 
caused  the  damage  to  the  plaintiff,  or  had  not  obliged  his  tenant, 
by  the  terms  of  the  agreement  between  them,  to  do  the  necessary 
repairs,  he,  the  landlord,  was  liable  for  the  injury  subsequently 
resulting.  But  in  all  those  cases  it  will  be  found  that  the  land- 
lord had  done  some  act  toward  the  continuance  of  what  had 
caused  the  damage,  and  by  letting  the  premises  had  authorized 
the  nuisance,  for  example,  by  building  a  wall  in  a  dangerous 
state,  and  then  letting  them.  As  in  Todd  v.  FUght,  vwpra,  where 
the  defendant  had  let  the  premises ;  but  there  was  an  allegation 
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in  the  declaration  that  the  defendant  wrongfully  suffered  and 
permitted  the  chimneys  to  be  and  continue,  and  kept,  and  main- 
tained the  same  in  the  ruinous  state  until  the  same  afterward  fell 
and  injured  the  building  of  the  plaintiff.  Now,  taking  that 
statement  as  the  reason  on  which  the  decision  of  the  court  was 
based,  is  it  applicable  to  the  present  case,  or  are  any  of  the  cases 
cited  by  Mr.  Campbell  Foster?  Here,  it  is  true,  the  cellar  flap 
was  in  a  dangerous  state.  Under  these  circumstances  the  defend- 
ant let  the  premises  to  a  tenant,  but  did  he  authorize  the  contin- 
uance of  the  cellar  flap  ?  And  whether  that  was  in  a  dangerous 
state  or  not,  can  it  be  said  he  maintained  it ;  was  the  continuance 
of  the  cellar  flap  the  wrongful  act  of  the  lessor  or  of  the  lessee  % 
Mr.  Fostee  says  the  covenant  in  the  lease  did  not'  oblige  the  ten- 
ant to  repair  the  damaged  cellar  cover.  I  entirely  differ  and  think 
that  the  premises  being  let  in  a  state  when  repair  was  required, 
that  fact  being  known  to  the  lessee,  there  was  a  duty  on  him, 
under  the  ordinary  covenant  to  repair,  to  put  them  into  a  proper 
state.  I  think  there  was  no  obligation  on  the  lessor.  If  an 
action  had  been  brought  against  the  lessee  he  would  have  had  no 
remedy  against  the  lessor,  who  cannot  be  said  to  have  caused  or 
maintained  the  dangerous  state  of  the  cover  plate  (not  having 
been  in  possession  on  his  part),  when  he  had  done  all  in  his  power 
to  remedy  the  defect  by  casting  on  the  lessee  the  duty  of  doing 
the  repairs.  If  he  had  been  under  obligation  to  repair  and  failed 
to  do  so,  then  the  neglect  would  have  been  his  fault,  or  if  he  had 
kept  the  lessee  in  ignorance  of  the  defect ;  but  such  is  not  the 
case  here,  for  the  lessee  well  knew  the  defective  condition  of  the 
coal  plate.     Under  these  circumstances  the  nonsuit  was  right." 

In  a  recent  case  in  Michigan  {Fisher  v.  Thirkell,  21  Mich.  1), 
it  was  held  that  when  the  landlord  caused  a  vault  plate  to  be  made 
properly  secure,  and  it  was  in  a  secure  condition  at  the  time  when 
the  tenant  went  into  possession,  and  there  being  no  covenant  on 
his  part  to  repair,  the  landlord  cannot  be  held  liable  for  injuries 
resulting  from  the  vault  cover  becoming  defective  while  the 
premises  are  in  possession  of  the  tenant.  The  court  base  their 
doctrine  upon  the  ground  that  the  landlord  cannot  be  made  liable 
for  a  nuisance  erected  or  created  by  the  tenant.  Which  is  very 
good  law.    But  the  court  should  have  remembered  that  it  was  not 
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the  tenant,  but  the  landlord,  who  put  in  the  vault  cover,  and  that 
that  being  an  unlawful  interference  with  a  highway,  imposed 
upon  the  landlord  the  duty  and  obligation  to  keep  it  in  a  safe 
condition  at  his  peril.  The  construction  of  the  vault  was  the 
primary,  and  the  neglect  of  the  tenants  the  secondary  cause  of 
the  injury.  The  doctrine  of  this  case  is  supported  by  'many 
authorities,  but  the  rule  seems  to  be  opposed  to  the  general  doc- 
trine of  liability  for  nuisance.1 

Sec.  273.  It  is  also  a  nuisance  to  make  an  excavation  on  one's 
own  ground  adjoining  a  highway,  so  near  thereto  as  to  endanger 
the  safety  of  those  traveling  the  street  in  the  exercise  of  ordinary 
care,  and  to  leave  the  same  unguarded  by  some  proper  fence,  rail- 
ing or  other  protection  against  accident.  And  the  same  is  also 
true  of  all  excavations,  areas,  stoops  or  projections  of  any  kind 
in  a  lane  of  the  city  used  by  the  public,  even  if  only  for  a  limited 
purpose." 


1  Bears  v.  Ambler,  9  Penn.  St.  193 ; 
Sewell  v.  Spaulding,  4  Cush.  (Mass.) 
277 ;  Clark  n.  Fry,  8  Ohio  St.  358,  in 
support  of  the  doctrine ;  but  contra  see 
Congreve  v.  Smith,  18  N.  T.  79  ;  Con- 
greve v.  Morgan,  id.  84;  also  cases 
cited  in  note  to  section  273. 

8Stephani  v.  Brown,  50  111.  428; 
Fisher  d.  Thirkell,  21  Mich.  1 ;  Barnes 
v.  Ward,  14  Jur.  334 ;  Temperance  Hall 
Asso.  v.  Giles,  33  N.  J.  260 ;  Bacon  v. 
The  City  of  Boston,  3  Cuah.  (Mass.) 
174  ;  Hounsell  v.  Smith,  7  C.  B.  (N.  S.) 
731 ;  Hardcastle  v.  The  S.  G.  &  R.  D. 
Co.,  4  H.  &  N.  70 ;  Binks  a.  The  S.  G. 
&  R.  D.  Co.,  3  B.  &  S.  244 ;  Hadley  «. 
Taylor,  L.  R.,  1  C.  P.  53  ;  Durant  v. 
Palmer,  1  Dutcher  (N.  J.),  544;  Collins 
v.  Dorchester,  6  Cush.  (Mass.)  379 ; 
Hubbard  o.  R.  R.  Co.,  39  Me.  506; 
House  v.  Metcalf,  27  Conn.  631;  Cal- 
kins 0.  Hartford,  33  id.  57  ;  Runyon  v. 
Bordine,  2  Green  (N.  J.),  472 ;  Beatty 
■».  Gilmore,  16  Penn.  St.  463  ;  Portland 
v.  Richardson,  54  Me.  46  ;  Vale  v.  Bliss, 
50  Barb.  (S.  C.  N.  Y.)  358 ;  Irvine  v. 
Sprigg,  6  Gill.  200 :  Irvine  v.  Wood,  51 
N.  Y.  224 ;  Jarvis  «.  Dean,  11  Moore, 
354 ;  Holmes  v.  N.  B.  R.  R.  Co.,  L.  R., 
4  Exchq.  254 ;  Robbins  ®.  Jones,  15  C. 
B.  (N.  S.)  221  ;  Townsend  v.  Wather, 
9  East,  277;  Bird  v.  Holbrook,  4  Bing. 
628  ;  Lynch  «.  Merdin,  1  Ad.  &  El.  (N. 
S.)  29 ;  Illott  v.  Wilkes,  3  Barn.  &  Aid. 


304  ;  Birge  v.  Gardner,  19  Conn.  507 ; 
Daly  v.  Norwich,  26  id.  571 ;  Housatonic 
R.  R.  Co.  v.  KnowleB,  30  id.  313  ;  John- 
son v.  Patterson,  14  id.  1;  Brown  v. 
Lynn,  31  Penn.  St.  510  ;  Kerwhacker 
v.  Cleveland  R.  R.  Co.,  3  Ohio  St.  172 ; 
Whirley  v.  Whiteman,  1  Head  (Tenn.), 
610;  Young  v.  Harvey,  16  Ind.  315 ;  Trow 
e.  Vt.  C.  R.  R.  Co.,  24  Vt.  487 ;  Quimby 
D.  Vt.  C.  R.  R.  Co.,  23  id.  393 ;  Cleve- 
land R.  R.  Co.  n.  Elliott,  4  Ohio  St.  474; 
Robbins  v.  Chicago,  2  Black  (U.  S.),  418; 
Congreve  n.  Morgan,  18  N.  Y.  84  :  Creed 
v.  Hartman,  29  id.  591 ;  Storrs  v.  Utica, 
17  id.  104;  Veazie  ».  Penobscot  R.  R. 
Co.,  49  Me.  119 ;  Silvers  v.  Nordlinger, 
30  Ind.  53 ;  Blythe  «.  Topham,  1  Bol. 
Abr.  88  ;  Brush  v.  Brainard,  1  Cow.  (N. 
Y.)  78;  Jordin  v.  Crump,  8M.4W, 
782.  See  Howland  <o.  Vincent,  10 
Mete.  (Mass.)  371;  Clark  v.  Fry,  8 
Ohio  St.  358 ;  R.  R.  Co.  b.  Wood,  48 
Ga.  565  ;  Horman  t.  Stanley,  66  Penn. 
St.  464 ;  Hays  t>.  Gallagher,  72  id.  136 ; 
Sexton  D.  Lett,  44  N.  Y.  480 ;  Phenix 
•o.  Iron  Co.,  9  Wright  (Penn.),  135; 
Tobin  v.  R.  R.  Co.,  59  Me.  183 ;  Perley 
v.  Chandler,  6  Mass.  454 ;  Dygert  v. 
Schenck,23  Wend.  (N.Y.)  446  ;  Wright 
e.  SaunderB,  65  Barb.  (N.  Y.  S.  C.)  214; 
Davenport  v.  Ruckman,  10  Bosw.  (N. 
Y.  S.  C.)  20;  37  N.  Y.  568;  Anderson 
«.  Dickie,  1  Robt.  (N.  Y.  S.  C.)  238. 
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Seo.  274.  But  it  seems  when  the  excavation  is  made  by  per- 
mission of  the  proper  authorities,  if  proper  guards  are  erected, 
and  they  have  been  removed  or  put  in  unsafe  condition  by  some 
stranger,  and  without  the  knowledge  of  the  owner  or  occupier  of 
the  premises,  and  he  is  not  chargeable  with  want  of  proper  care 
in  respect  thereto,  he  is  not  liable,  although,  if  unauthorized,  no 
degree  of  care  would  avoid  liability.1 

Seo.  275.  So  where  a  person  has  been  authorized  to  make  exca- 
vations in  a  street,  by  the  proper  authorities,  or  to  make  coal 
openings  or  cellar  flap,  he  is  bound  at  his  peril,  so  far  as  human 
foresight  can  provide  against  accident,  to  keep  them  in  a  safe 
condition ;  to  keep  them  properly  guarded ;  to  have  them  properly 
constructed  and  securely  fastened ;  and  is  liable  for  all  injuries  that 
ensue,  that  could  have  been  prevented  by  the  exercise  of  the  very 
highest  degree  of  watchfulness  and  care." 

Seo.  270.  The  rule  is  with  reference  to  all  such  authorized  acts, 
that  the  individual  making  them  must  leave  the  street  or  walk  in 
as  safe  a  condition  as  it  would  be  if  the  excavation  had  not  been 
made,  for  the  city  government  cannot  exempt  itself  from  liability 
for  injuries  resulting  from  an  unsafe  condition  of  the  streets,  and 
cannot  delegate  to  others  authority  to  make  them  so.  Hence, 
even  when  a  city  authorizes  an  excavation  to  be  made,  its  author- 
ity to  make  it  only  warrants  its  being  made  in  such  a  manner  as 
shall  not  in  any  measure  detract  from  the  safety  of  the  streets  for 
public  travel.  And  as  the  city  itself  cannot  justify  against  a 
nuisance  created  by  its  officers,  neither  can  any  person  justify 
against  a  nuisance  created  under  a  license  from  the  city.3     A  city 

'Proctor  c.  Harris,  4  C.  &  P.  68;  St.  464;  Hayes  v.  Gallagher,  72  id.  136  ; 

Daniels  «.  Potter,  id.  70 ;  Drew  v.JSew  MoManus  v.  C.  G.  Co.,  40  Barb.  (N.  Y. 

River  Co.,  6  id.  754 ;  Jarvis  s.  Dean,  11  S.  C.)  380  ;  Drew  v.  New  River  Co.,  6 

Moore,  354 ;    Stevens  v.  Stevens,    11  C.  &  P.  754. 

Mete.  (Mass.)  251 ;  McManus  a.  Citizens  8  Irvine  v.  Wood,  4  Robt.  (N.T.  Sup. 

Gas-light   Co.,  40    Barb.  (N.  T.  Sap.  Ct.)  138.     In  Cosgrove  o.  Morgan,  18 

Ct.)  380  ;  Bryne  <o.  Great  Western  R.  R.  N.  Y.  84,  which  was  an  action  for  in- 

Co.,  2  B.  &  S.  402.  juries  sustained  by  falling  into  an  area 

'  Irvine  v.  Wood,  51  N.  T.  224;  Ir-  on  Thirty-first  street,  in  New  York  city, 
vine  v.  Fowler,  5  Rob.  (N.  Y.  Sup.  Ct.)  by  reason  of  the  breaking  of  »  flag- 
482  ;  Robbins  v.  Chicago,  2  Black.  (TJ.  stone  in  the  walk  in  the  front  of  tho 
S.)  418  ;  Jones  v.  Bird,  5  Barn.  &  Aid.  defendant's  premises,  Stbong,  J.,  laid 
837 ;  Whitehouse  v.  Fellows,  10  C.  B.  down  the  rule  as  follows :  "  The  lia- 
(N.  S.)  765 ;  Brownlow  v.  Met.  Board,  13  bility  of  the  defendants  does  not  de- 
id.  768 ;  Cushing  v.  Adams,  18  Pick,  pend  upon  their  negligence  in  provid- 
(Mass.)  110;  Homan  v.  Stanley,66 Penn.  ing  an  unsuitable  stone,  or  continuing 
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cannot  authorize  any  encroachment  upon  or  obstruction  of  a  public 
street,  or  any  part  of  it  that  is  inconsistent  with  the  reasonable 
safety  of  transit  over  it.  Hence,  it  cannot  authorize  the  construc- 
tion of  stoops,  steps,  bow  windows  or  other  projections  upon  or 
over  a  street  or  walk  that  interfere  with  the  convenience  or 
safety  of  travel.1 

Sec.  277.  As  has  been  previously  stated  every  person  in  travel- 
ing upon  a  public  street  has  a  right  to  absolute  safety,  while  in 
the  exercise  of  ordinary  care,  against  all  accidents  arising  from 
obstructions  of  or  imperfections  in  the  street,  and  this  applies  as 
well  to  what  is  in  the  street  as  to  what  is  over  it. 

Therefore,  a  building  with  a  pitch  roof  extending  over  a  public 
street  or  walk,  or  so  near  thereto  that  the  rain  or  snow  falling 
upon  the  roof,  or  the  ice  accumulating  thereon  in  winter,  descends 
upon  the  street  so  as  to  injure  either  the  person  or  property  of 
those  lawfully  traveling  there,  is  a  nuisance,  and  the  owner  is 
liable  for  all  damages  arising  therefrom  ;  and  the  fact  that  he  is 


the  use  of  it  after  it  had  become  un- 
suitable from  any  cause,  but  upon  the 
fact  that  the  stone  was  unsafe  at  the 
time  when  the  injury  happened.  When 
the  stone  became  unsafe  from  any 
cause,  the  area  was  a  public  nuisance, 
in  like  manner  as  any  injury  or  ob- 
struction to  the  street  would  be,  and 
the  defendants  who  continued  it  were 
responsible  for  it  to  the  public  and  to 
individuals  who  sustained  damages 
from  it  without  negligence  on  their 
part.  They  were  bound,  at  their  peril, 
to  keep  the  area  covered  in  such  a  man- 
ner that  it  would  be  as  safe  as  if  the  area 
had  not  been  built.  This  measure  of 
liability  is  essential  to  the  public  in- 
terests and  the  protection  of  the  rights 
of  individuals."  In  Dygert  v.  Schenck, 
23  Wend.  (N.  T.)  446,  the  defendant 
dug  a  ditch  across  the  highway  on  his 
own  premises  to  conduct  the  water  to 
his  premises,  and  erected  a  bridge 
accross  the  ditch.  The  plaintiff's 
horse  fell  through  the  bridge  by  reason 
of  the  breaking  of  a  plank,  and  this 
action  was  brought  for  the  damages. 
Cowen,  J.,  in  delivering  the  judgment 
of  the  court,  said:  "The  defendant 
committed  no  trespass  in  digging  the 
ditch.  It  was  on  his  own  soil.  The 
only  right  adverse  to  his,  was  one  to 


have  a  common  highway  for  the  pur- 
poses of  travel.  AU  the  public  could 
require  was,  that  he  should  make  and 
keep  the  road  as  good  as  it  was  before 
he  dug  the  ditch.  *  *  *  Any  act  of 
an  individual  done  to  a  highway, 
though  performed  on  his  own  soil,  if 
it  detracts  from  the  safety  of  travelers, 
is  a  nuisance."  Hart  n.  The  Mayor, 
etc.,  9  Wend.  (N.  Y.)  607 ;  Congreve  v. 
Smith,  18  NY.  79 ;  Bobbins  v.  Chicago, 
2  Black.  (U.  S.)  418;  Davis  v.  The 
Mayor,  etc.,  14  N.  Y.  506;  Com.  v. 
Nashua  &  Lowell  Railroad  Co.,  2  Gray 
(Mass.),  54 ;  Com.  v.Vt.  &  Mass.  Railroad 
Co.,  4  id.  22;  Com.  v.  Brie  &  Northeast 
Railroad  Co.,  27  Penn.  St.  339;  Mc- 
Manu£  v.  Gas-light  Co.,  40  Barb.  (N. 
Y.  S.  C.)  380 ;  Selden  v.  Delaware  & 
Hudson  Canal  Co.,  29  N.Y.  634;  Stevens 
v.  Stevens,  11  Mete.  (Mass.)  251;  Jones  v. 
Bird,  5  B.  &  Aid.  837 ;  Brownlow  «. 
Metropolitan  Board,  16  Exch.  546; 
Brine  v.  Great  j  Western  Railroad  Co., 
2  B.  &  S.  402. 

1  Commonwealth  v.  Blaisdell,  107 
Mass.  234 ;  Congreve  v.  Smith,  18  N. 
Y.  79 ;  Congreve  v.  Morgan,  id.  84 ; 
Irvine  v.  Fowler,  5  Robt.  (N.  Y.  Sup. 
Ct.)  482 ;  Harlow  v.  Hummiston,  6 
Cow.  (N.  Y.)  161. 
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not  in  possession  of  the  premises,  and  has  no  right  to  enter  to 
remove  the  ice  or  snow  that  may  accumulate  there,  is  no  defense 
to  an  action  against  him  for  injuries  arising  therefrom.  The  roof 
itself  in  such  a  position  is  a  nuisance.1  It  would  seem  that  all 
sign  boards,  cornices,  blinds,  awnings  or  other  things  projecting 
over  a  walk,  or  so  situated  with  reference  thereto  that  if  they  fall 
they  may  do  injury  to  travelers,  as  well  as  things  set  against  the 
building,  or  swinging  doors,  are  nuisances,  unless  so  secured  as 
to  be  absolutely  safe,  and  the  person  maintaining  them  is  liable 
for  all  injuries  arising  therefrom,  except  such  as  are  attributable  to 
inevitable  accident.8  The  same  is  also  true  in  reference  to  things 
falling  from  the  windows  or  roofs  of  houses. 


1.  A  building  so  erected  that  its  roof 
overhangs  the  street  is  a  nuisance,  and 
its  erection  and  maintenance  is  an  indict- 
able offense.  Garland  v.  Towne,  55  N.  H. 
65.  So  a  cornice.  Grove  v.  Tort  Wayne, 
45Ind.  429. 

2.  Shepley  v.  Fifty  Associates,  101  Mass. 
251 ;  Cogswell  v.  Lexington,  4Cush.(Mass.) 
307;  Hayden  v.  Attleboro,  7  Gray  (Mass.), 
338;  Kice  i>.  Montpelier,  19  Vt.  470;  Cobb 
v.  Standish,  14  Me.  198;  Tully  v.  Ports- 
mouth, 35  N.  H.  303  ;  Taylor  u.  Peckham, 
5  Am.  Kep.  579:  Jones  v.  Boston,  6id.  194, 
where  it  is  held  that,  while  the  city  is  not 
liable  for  injuries  resulting  from  inse- 
cure signs,  awnings,  etc.,  yet  the  individ- 
uals maintaining  them  are;  Hixon  v. 
Lowell,  13  Gray  (Mass.),  59 ;  Eowell  v. 
Lowell,  7  id.  100;  Trenor  v.  Jackson,  46 
How.  Pr.  (N.  T.)  389  ;  Bryne  v.  Beadle,  33 
Law  J.  Exch.  13;  Domat,  Civ.  Law  2,  tit. 
33, 1, 10, 11 ;  Scott  i>.  London  Dock  Co.,  34 
Law  J.  Exch.  17,  also  22. 

In  Salisbury  t>.  Herchenroder,  106 
Mass.  458  (8  Am.  Rep.  354).  which  was 
an  action  to  recover  for  inj  uries  done 
to  a  building  owned  and  occupied  by 
the  defendants  on  Avon  street,  Boston. 
The  defendant  was  the  owner  of  an 
adjoining  building,  and  had  suspended 
a  sign  or  banner  over  the  street.  Due 
care  was  observed  in  the  construction 
and  fastening  of  the  sign.  It  was 
blown  down  by  an  extraordinary  gale, 
and  in  its  fall  a  bolt,  which  was  a  part 
of  the  fastenings,  was  hurled  into  the 
window  of  the  plaintiff's  building, 
causing  the  injury  for  which  suit  was 
brought. 

Chapman,  C.  J.,  said :  "  If  the  de- 
fendant's sign  had  been  rightfully 
placed  where  it  was,  the  question 
would  have  been  presented  whether 
he  had  used  due  care  in  securing  it. 
If  he  had  done  so,  the  injury  would 


have  been  done  without  his  fault,  by 
the  extraordinary  and  unusual  gale  of 
wind  which  hurled  it  across  the  street 
and  against  the  plaintiff's  window. 
The  party  inj  ured  has  no  remedy  for 
an  injury  of  this  character,  because  it 
is  produced  by  the  vis  major.  For  ex- 
ample, a  chimney  or  roof  properly 
constructed  and  secured  with  reason- 
able care,  may  be  blown  off  by  an  ex- 
traordinary gale  and  injure  a  neigh- 
boring building ;  but  this  is  no  ground 
of  action.  But  the  defendant's  sign 
was  suspended  over  the  street  in  vio- 
lation of  a  city  ordinance.  (Suppose 
there  had  been  no  ordinance,  would 
not  his  liability  have  been  the  same  ?) 
His  suspension  of  the  sign  over  a  pub- 
lic street,  whereby  the  safety  of  per- 
sons in  the  street  was  endangered,  was 
a  public  nuisance  which  the  city  could 
not  license,  and  for  which  the  defend- 
ant was  subject  to  indictment  at  com- 
mon law. 

It  is  contended  that  the  act  of  the 
defendant  was  a  remote,  and  not  a  prox- 
imate cause  of  the  injury.  But  it  can- 
not be  regarded  as  less  proximate  than 
if  the  defendant  had  placed  the  sign 
there  while  the  gale  was  blowing;  for  he 
kept  it  there  until  it  was  blown  away. 
In  this  respect  it  is  like  the  case  of 
Dickinson  v.  Boyle,  17  Pick.  (Mass.)  78. 
The  defendant  had  wrongfully  placed 
a  dam  across  the  stream  on  the  plain- 
tiff's land,  and  allowed  it  to  remain 
there,  and  a  freshet  came  and  swept  it 
away  and  the  defendant  was  held  liable 
for  the  consequential  damage.  It  is 
also  in  this  respect  like  placing  a  spout 
by  means  of  which  the  rain  that  falls 
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In  Daniels  v.  Potter,  4  0.  &  P.  262,  the  defendant'  was  a 
tradesman  and  maintained  a  cellar  door  which  opened  over  the 
walk  and  set  back  against  his  house,  and  had  provided  no  fasten- 
ing to  hold  the  door  back  when  it  was  thus  thrown  back.  A  lit- 
tle boy  playing  with  the  door  threw  it  over  upon  the  plaintiff 
who  was  passing  in  the  street,  and  broke  his  leg.  It  was  held 
that  the  defendant  was  liable  for  the  damages  resulting  from  the 
injury.  Where,  however,  a  right  has  been  acquired  to  maintain 
such  a  door  by  prescription,  before  the  street  is  adopted  as  such, 
or  where  the  person  maintaining  it  is  authorized  to  do  so  by  the 
city  authorities,  he  is  only  liable  for  a  lack  of  reasonable  precau- 
tion in  guarding  against  such  accidents,  or,  in  the  language  of 
TrNDAM,,  C.  J.,  in  the  same  case :  "  A  tradesman  under  such 
circumstances  is  not  bound  to  adopt  the  strictest  means  for  pre- 
venting accidents,  but  he  is  bound  to  use  reasonable  precaution, 
euch  as  might  be  expected  from  a  reasonable  man." ' 

Seo.  278.  In  Vale  v.  Bliss,  50  Barb.  (N.  T.  S.  0.)  858,  the 
defendants  made  an  excavation  on  and  in  front  of  their  own  prem- 
ises adjoining  the  street,  and  threw  out  a  quantity  of  stone  and 
dirt  which  was  piled  on  the  sidewalk.  The  plaintiff,  while  walk- 
ing along  the  street  on  a  dark  night,  came  in  contact  with  the 
pile  of  earth  and  stones  so  thrown  on  the  walk  of  the  defendant, 
and  to  avoid  it,  and  in  his  efforts  to  pass  along,  followed  around 
on  the  premises  of  the  defendant  and  fell  into  the  excavation  and 
was  seriously  injured. 

The  court  held  that  the  defendants  were  liable.     Gilbebt,  J., 

is  subsequently  carried  upon  the  plain-  not  make  the  act  bo  remote  as  to  excuse 

tiff's   land.     The  act   of  placing   the  him.  The  case  of  Dickinsons.  Boyle  rests 

nnnnt  dona  not  alone  cause  the  ininrir  upo?  thla  Principle.  See,  also,  Woodward 

spout  does  not  aione cause  me  injury,  „_  Akorn,  35  Me.  271,  where  the  defendant 

tne  action  ot  the  water  must  intervene  wrongfully  placed  a  deleterious  substance 

and  this  may  not  occur  for  some  time  near  the  plaintiff's  well  and  an  extraor- 

aftBrwai-rl      vet    the   nlacW    of    fhn  dlnary   freshet    caused  it  to    spoil  the 

atterwara,    yet    tne   placing    ot    tne  water:  also,   Barnard  i>.  Pavor,  la  Pick. 

Bpout  was  the  proximate   cause.     So  (Mass.)  3W,  where  the  plaintiff's  property 

the  force  of  gravitation  brings  down  a  was  consumed  by  a  Are  carelessly  set  by 

heavy  substance,  yet  a  person  who  S??t3?'!£2^£  °°  5?  adJ°J?U'B Iot i J11??' 

i      ,        i  i_  i.A  Pittsburgh  City  v.  Greer,  22Penn.  St.  54: 

carelessly   places   a  heavy   substance  Scott  v    Hunter,  46  id!   192;   Polack  t>! 

where  this  force  will   bring  it   upon  Pioche,  35  Cal.  416."    The  cornice  of  a 

another's  head,  does  the    act    which  building  projecting  over  a  sidewalk  in 

proximately  causes  the  injury  that  pro-  %$££???,&!£„?  <&vSTSwS 

duces  it.    The  fact  that  a  natural  cause  Wayne,  45  lnd.  439.    So  the  projection  of 

contributes  to  produce  an  injury,  which  a  1?ftw,7rlndo.w  may  be  a  nuisance.  Jones 

could  not  have  happened  without  the  VKfe^SH^fc  &  P.  33,. 
unlawful  act  of  the  defendant,  does 
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in  delivering  the  opinion  of  the  court,  adopted  tlie  doctrine  of 
Bird  v.  Holbrook,  4  Bing.  628  and  the  other  English  cases  cited 
ante,  and  says :  "  These  cases  affirm  the  liability  of  a  party  who 
makes  an  excavation  npon  his  own  land  so  near  to  a  highway  that 
a  person  lawfully  using  the  highway,  and  using  ordinary  caution, 
accidently  slipping  might  fall  into  it,  on  the  ground  that  such 
excavations  amount  to  a  public  nuisance.  We  think  the  princi- 
ple is  a  sound  one." 

Seo.  279.  An  area  opening  into  any  public  footway,  or  so  near 
thereto  that  persons  lawfully  using  the  way  with  ordinary  care 
might  by  accident  fall  into  it,  is  per  se  a  nuisance,  and  only  ceases 
to  be  such  when  proper  means  are  taken,  as  by  an  inclosure  or 
otherwise,  to  guard  against  it.'  And  the  existence  of  similar 
apertures  all  through  the  city  does  not  operate  in  the  slightest 
measure  as  a  defense.*  It  must  either  be  actually  inclosed,  or  be 
protected  with  lights  in  the  night  time,  so  that  a  person  using 
ordinary  care  would  avoid  the  danger.8 

Sec.  280.  In  Barnes  v.  Ward,  14  Jurist,  334,  it  was  held  that 
where  a  person  excavates  in  his  own  ground,  adjoining  a  high- 
way, so  that  the  use  of  such  highway  is  rendered  unsafe  to  the 
public,  using  ordinary  care,  the  person  so  making  the  excavation 
is  liable  in  damages  for  all  the  consequences.  In  such  cases  the 
liability  arises  from  the  possession  as  well  as  the  ownership  oi  the 
premises,  and  it  is  therefore  sufficient  to  set  up  the  fact  oi  the 
defendant  being  in  possession  of  the  premises,  with  the  appur- 
tenances, of  which  the  excavation  is  a  part. 

Seo.  281.  In  Chicago  v.  Bobbins,  2  Black.  (U.  S.)  418,  it  was 
held  that  any  person  who  used  the  streets  of  a  city,  so  as  to  pro- 
duce injury  to  another  in  the  lawful  use  of  the  street,  is  liable 
therefor,  and  that,  if  the  city  or  other  municipal  corporation  has 
been  compelled  to  respond  in  damages  to  a  person  receiving  an 

1  Temperance    Hall    Association  of  s  Barnes  v.   Ward,  9  M.    G.    &  S. 

Trenton  v.  Giles,  33  N.  J.  260  ;  Bacon  392. 

v.  The  City  of  Boston,  3  Cush.  (Mass.)  3  Hounsell  o.  Smith,  7  C.  B.  (N.  T.) 

174  ;  Chicago  v.  Robbing,  2  Black.  (U.  731 ;  Temperance  Hall  Association  v. 

S.)  418  ;  Veazie  v.  Penobscot  R.  R.  Co.,  Giles,  ante ;  Binks  v.  S.  G.  &  R.  D.  Co., 

49  Me.  119  ;   Silvers  v.  Nordlinger,  30  4  H.  &  N.  60. 
lad.  53. 
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injury  therefrom,  it  may  have  its  remedy  over,  against  the  per- 
son from  whose  unlawful  use  of  the  streets  the  injury  occurred. 
And  it  was  also  held  in  this  case  that  when  the  work  is  done  by 
a  contractor,  if  the  necessary  result  of  doing  the  work  is  to  create 
a  nuisance,  the  principal  is  liable  for  all  damages  that  result  there- 
from ;  and  that,  if  the  nuisance  results  from  the  manner  in  which 
the  work  is  done,  and  not  as  a  necessary  result  of  doing  the  work, 
the  contractor  alone  is  liable  for  the  damages.1 

Seo.  282.  In  Congreve  v.  Smith,  18  TS.  Y.  79,  which  was  an 
action  brought  to  recover  damages  for  personal  injuries  sustained 
by  a  young  child  by  reason  of  being  precipitated  into  an  area 
under  the  sidewalk  in  front  of  the  defendant's  premises,  Thirty- 
first  street,  in  the  city  of  New  York,  by  the  breaking  of  a  flag- 
stone over  the  area.  It  appeared  upon  the  trial  that  the  plaintiff 
lived  with  his  father  in  the  second  story  of  the  building  over  the 
store,  and  that  the  plaintiff's  father,  by  permission  of  the  defend- 
ant, had  placed  some  of  his  goods  in  the  area,  but  used  it  only 
temporarily  and  paid  no  rent  therefor.  The  defendant  was  the 
owner  of  the  building,  but  did  not  occupy  any  portion  of  it. 
The  area  extended  under  the  street,  and  was  covered  by  the  flag- 
stone in  question.  The  flagstone  was  set  by  a  contractor,  who 
contracted  to  do  all  the  work  in  a  workmanlike  and  substantial 
manner,  and  to  furnish  good  and  sufficient  materials  therefor. 
A  verdict  was  given  for  the  plaintiff  at  circuit,  and  the  question 
came  before  the  court  of  appeals,  where  the  opinion  was  deliv- 
ered by  Steonq,  J.,  as  follows :  "  The  verdict  of  the  jury  involves 
the  finding  that  the  stone  covering  the  area  was  unsuitable  and 
unsafe  for  that  purpose,  wherefore  it  broke,  and  the  plaintiff 
received  the  injury  in  question.  The  area  was  under  the  sur- 
face of 'the public  street,  and  was  maintained  for  the  benefit  of  the 
property  of  the  defendant,  and  the  stone  was  placed  over  it 
under  contractors  with  the  defendant  for  the  completion  of  the 
defendant's  building  in  pursuance  of  the  contract.  No  license 
from  the  city  for  the  area  was  proved.  It  certainly  is  just  that 
persons  who,  without  special  authority,  make  or  continue  a  cov- 
ered excavation  in  a  public  street  or  highway  for  a  private  pur- 
pose, should  be  responsible  for  all  injuries  to  individuals  resulting 

1  But  not  if  the    corporation  itself  contributed  to  the  nuisance.     Knox  v 
Sterling,  73  111.  214. 
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from  the  street  or  highway  being  thereby  unsafe  for  its  appro- 
priate nse,  there  being  no  negligence  by  the  parties  injured ;  and 
I  entertain  no  doubt  that  a  liability  to  that  extent  is  imposed  upon 
them  by  law.  *  *  *  The  general  doctrine  is,  that  the  public  are 
entitled  to  the  street  or  highway  in  the  condition  in  which  they 
placed  it ;  and  whoever,  without  special  authority,  materially 
obstructs  it,  or  renders  its  use  hazardous,  by  doing  any  thing 
upon,  above  or  below  the  surface,  is  guilty  of  a  nuisance,  and,  as 
in  all  other  cases  of  a  public  nuisance,  individuals  sustaining 
special  damage  from  it,  without  any  want  of  due  care  to  avoid 
injury,  have  a  remedy  by  action  against  the  author  or  person  con- 
tinuing the  nuisance.  No  question  of  negligence  can  arise,  the 
act  heing  wrongful.  It  is  as  much  a  wrong  to  impair  the  safety 
of  a  street  by  undermining  it,  as  by  placing  objects  upon  it. 
There  can  be  no  difference  in  regard  to  the  nature  of  the  act  or 
the  rule  of  liability,  whether  the  fee  of  the  lands  within  the  limits 
of  the  easement  is  in  a  municipal  corporation,  or  in  him  by  whom 
the  act  complained  of  was  done ;  in  either  case  the  act  of  injuring 
the  easement  is  illegal." 

Sec.  283.  The  owner  of  the  fee  in  the  highway  has  no  more 
right  to  do  any  act  upon  the  highway  that  will  endanger  the  safety 
of  public  travel  than  a  stranger.  The  public  easement  is  superior 
to  all  other  rights,  and  no  one  has  any  right  to  impair  it  in  the 
slightest  degree — not  even  the  owner  of  the  soil.  It  is  true  that 
he  may  maintain  trespass  against  one  who  abuses  his  right  of 
transit  over  it,  or  ejectment  against  one  who  encroaches  upon  any 
part  of  it,  and  that  he  may  do  any  act  upon  it  that  does  not  in 
anywise  impair  the  value  or  safety  of  the  public  easement.  The 
public  takes  an  easement  in  the  land  for  the  use  of  the  public  for 
the  purposes  of  transit,  and  such  uses  as  are  incident  thereto,  but 
the  beneficial  use  of  the  soil,  beyond  that,  rests  in  the  owner 
of  the  fee.  A  case  recently  came  before  the  supreme  court 
of  !New  York,  at  general  term,  involving  a  discussion  of  these 
questions,  and  presenting  the  true  doctrine  of  the  relative 
rights  of  the  public  and  the  owner  of  the  fee,  as  forcibly 
as  any  case  that  has  come  under  my  observation,  and  the  clear 
and  terse  manner  in  which  it  is  enunciated  will  commend  it 
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as  a  high  authority  upon  this  question.  T  refer  to  the  case  of 
Strickland  v.  Woolworth,  3  N.  T.  S.  C.  386.  The  action  was 
brought  against  the  defendant  to  recover  damages  for  destroying 
certain  roadways  built  by  the  plaintiff  from  the  traveled  track  of 
the  highway  to  his  land  adjoining.  The  plaintiff  owned  the  land 
on  both  sides  of  the  highway.  It  appeared  that  the  traveled  bed 
of  the  highway  on  the  side-hill  had  been  graded  up  to  the  point 
in  question,  6ome  four  or  six  feet,  so  that  plaintiff  could  not  pass 
to  a  house  and  spring  that  he  owned  on  the  highway.  He  accord- 
ingly erected  the  roadway  and  a  wall  leading  from  the  highway 
across  a  stream  that  crossed  the  highway  to  his  land.  The  defend- 
ant tore  away  the  wall  and  roadways,  and  justified  his  action  upon 
the  ground  that  it  prevented  him  from  watering  his  cattle  in  the 
stream,  as  he  had  been  accustomed  to  do  for  more  than  twenty 
years,  and  was  a  nuisance. 

E.  Darwin  Smith,  J.,  in  delivering  the  opinion  of  the  court, 
said :  "  The  defendant  had  no  rights  in  the  highway  except  to 
travel  over  it  as  an  ordinary  traveler,  and  this  right  was  in  no- 
wise interfered  with,  interrupted  or  hindered1  by  the  plaintiff's 
erection.  He  had  no  easement  in  the  highway  for  the  purpose 
of  access  to  the  creek  intersected  by  the  same,  or  any  rights  in 
said  highway  of  a  private  nature.  The  defendant  might  just  as 
well  have  cut  down  the  shade  trees  which  the  plaintiff  might  have 
set  out  in  front  of  his  premises  on  either  side  of  the  highway,  or 
have  torn  up  the  walk  from  his  front  gate  to  the  road,  as  to  have 
torn  away  the  erection  in  question." 

The  doctrine  of  this  case  is  really  this :  The  public  acquires  no 
right  to  a  stream  crossing  the  highway,  by  the  laying  out  of  a  high- 
way across  the  same.  It  simply  takes  an  easement  for  the  uses 
of  public  travel  over  the  soil  of  the  highway. 

No  person  can  acquire  any  beneficial  easement  by  a  long  user 
of  a  stream  of  water,  or  any  thing  else  located  upon  a  highway  or 
where  the  easement  can  only  be  enjoyed  by  using  the  highway 
as  a  medium  to  its  enjoyment.  I  am  not  aware  that  this  very 
question  has  ever  been  before  the  courts  before,  but  the  sound- 
ness of  the  doctrine  is  apparent.  No  person  can  acquire  a  private 
easement  in  a  public  highway.  He  may  use  it  as  a  highway  so 
long  as  the  public  sees  fit  to  devote  it  to  that  use,  but  when  the 
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public  authorities  see  fit  to  abandon  it,  and  establish  a  new  way, 
the  soil  reverts  to  the  adjoining  owner  free  from  all  easements, 
and  entirely  rid  of  any  burdens,  except  such  as  existed  before  it 
became  a  highway,  consequently  an  easement  in  the  water  of  a 
stream  crossing  the  highway  cannot  be  acquired,  because  it  is 
liable  at  any  time  to  be  destroyed  or  ended  by  a  discontinuance 
of  the  road,  and  therefore  cannot  exist  as  a  servitude  upon  the 
estate  upon  which  the  stream  is  located. 

Seo.  284.  "Where  an  act  is  authorized  by  an  act  of  the  legis- 
lature to  be  done,  that  would  be  a  nuisance  except  for  such 
authority,  the  grant  is  taken  subject  to  the  restriction  that  the 
highest  degree  of  care  will  be  exercised,  that  the  act  so  authorized 
shall  not  operate  as  an  injury  to  the  public  or  to  individuals. 
Therefore  a  railroad  company  authorized  to  use  steam  engines 
upon  its  road  is  bound  to  use  those  that  are  provided  with  the 
latest  and  best  improvements  to  prevent  the  escape  of  sparks 
from  its  smoke  stack,  or  of  fire  and  coals  from  its  fire  box ;  and 
if  it  makes  use  of  engines  defective  in  these  respects,  when  the 
defect  might  be  remedied,  or  when,  by  the  use  of  a  different  class 
of  engines,  the  danger  might  be  avoided,  the  engines  will  be 
treated  as  nuisances,  and  the  company  is  liable  for  all  the  dam- 
ages that  result  from  their  use.1 

Sec.  285.  So,  too,  where  a  railroad  company  is  authorized  by  its 
charter  to  lay  its  tracks  in  a  certain  locality,  if  it  lays  the  track 
in  another,  the  road  becomes  a  nuisance  upon  every  highway  that 
it  crosses.' 

1  King  v.  Morris  &  Essex  B.  B.  Co.,  Also  see  Com.  v.  Vt.  &  Mass.  E.  B.  Co., 
3  C.  E.  Green  (N.  J.),  377 ;  B.  B.  Co.  v.  4  Gray  (Mass.),  22.  In  Hughes  «.  Provi- 
Wood,  48  Ga.  596 ;  Potter  r>.  Bonner,  dence  &  Worcester  B.  B.  Co.,  2  B.  I. 
20  Ohio  St.  150 ;  Beg.  v.  Telegraph  493,  the  power  of  a  railroad  company 
Co.,  9  Cox's  C.  C.  174 ;  Veazie  v.  B.  B.  to  interfere  with  a  highway  in  a  man- 
Co.,  49  Me.  119 ;  State  v.  B.  B.  Co.,  1  ner  different  from  that  provided  by  its 
Dutcher  (N.  J.),  437;  Com.  v.  B.  B.  charter  was  ably  discussed.  In  that 
Co.,  27  Penn .  St.  339 ;  Hughes  v.  B.  case  the  company  by  its  charter  was 
R.  Co.,  2  B.  I.  493.  authorized  to  raise  or  lower  any  high- 

3  In    Commonwealth    ®.  Nashua  &  way  which  its  road  might  pass  so  that, 

Lowell  B.  B.  Co.,  2  Gray  (Mass.),  it  was  if  necessary,  the  road  might  pass  over 

held  that  the  construction  of  a  railroad  or  under  or  across  the  highway.    The 

across  a  highway  in  a  manner  different  court  held  that  this  did  not  authorize 

from  that  provided  by  law,  is  a  nui-  the  company  to  widen  a  highway,  nor 

sance  and  renders  the  company  liable  to  provide  a  new  way  in  place  of  the 

to  indictment  therefor,  and  its  charter  old  one,  even  though  the  new  way  or 

is  no  protection  against  the  indictment,  the  alteration  of  the  old  one  was  more 
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So,  too,  where  a  railroad  is  laid  alongside  a  highway,  the  com- 
pany is  bound  to  use  the  road  in  such  a  manner  as  is  least  cal- 
culated to  interfere  with  the  safety  of  public  travel,  over  the 
highway,  and  if  it  allows  the  steam  whistle  to  be  blown  unneces- 
sarily, whereby  horses  upon  the  highway  are  frightened  and  in- 
jury results,  the  company  is  liable  for  the  damages  that  result 
therefrom;  or  if  it  runs  its  trains  over  road  crossings  without 
taking  proper  measures  to  signal  their  approach  to  travelers  upon 
the  highway,  it  is  answerable  for  all  the  consequences  that  flow 
from  the  lack  on  their  part  to  exercise  that  high  degree  of  care 
that  is  essential  for  the  safety  of  the  public,  and  is  commensurate 
with  the  hazard  which  their  business  creates.1 

Seo.  286.  The  rule  imposed  upon  railroad  companies  in  their 
use  of  highways  for  the  purposes  of  their  road,  virtually  is,  that 
they  shall  so  run  their  trains  as  not  to  render  the  highway  less 
safe  than  it  was  before  the  construction  of  their  road  over  it,  so 
far  as  reasonable  care  and  diligence  on  their  part  can  prevent  it. 
The  company  is  bound  to  take  every  reasonable  precaution  to 
notify  the  public  of  the  approach  of  their  trains,  and  to  regulate 
their  speed  to  a  rate  that  is  consistent  with  the  safety  of  the  trav- 
eling public  in  the  exercise  of  ordinary  care.     There  can  be  no 

convenient  for  the  public.    And  that  has  a  right,  if  the  bell  is  not  rung  or 

in  this  respect,  when  the  company  in-  the  steam  whistle  sounded,  to  presume 

terfered  with   a   highway,  except  in  that  the  track  is  clear,  and  if  he  is 

accordance  with  the  provisions  of  its  himself  in  the  exercise  of  ordinary 

charter,  it  created  a  nuisance,  and  be-  care,  the  company  is  liable  for  all  in- 

came  liable  to  any  individual  for  damages  juries  that  result  to  him  by  reason  of 

that  he  sustained  therefrom.    Also,  see  a  train   heino-  rnn    nvpr  thn  crnsRiTio- 

Hegina  v.  United    Kingdom    Tel.    Co.,  3  -Jr    ,.    S. S       ?       ,      £  ?  cr0!slDg 

Fost.  &  F.  73;  Att'y-Gen'l  v.  Ely,  L.  R.,  6  without    these    signals    being  given. 

Eq.  106;  Moshier  v.  E.  K.  Co.,  8  Barb.  (N.  Philadelphia  E.  R.  Co.  e.  Hogan,  47 

Y'  S;£)f7bD,?nv»Vi;c,*IL?-Co-1'-  Den-  Penn-  St-  344  ;  Chicago,  etc.,R.  R.  Co. 
ver  City  K.  K.  Co.,  2  Col.  T.  673.  „  Grotzner,  46  111.  75 ;  Warner  „.  N. 
1  Lafayette,  etc.,  Railroad  Co.  v.  Y.  Central  R.  R.  Co.,  45  Barb.  (N.  Y. 
Adams,  26  Ind.  76.  S.  C.)  279;  North  Penn.  R.  R.  Co. 
In  Toledo  R.  R.  Co.  v.  Goddard,  25  v.  Hilman,  49  Penn.  St.  60.  It  is  the 
Ind.  185,  it  was  held  that  when  the  duty  of  railroad  companies  upon  ap- 
engineer  of  a  train  has  rung  the  bell  proaching  a  road  crossing  with  their 
and  sounded  the  steam  whistle,  and  trains,  to  give  such  signals  and  take 
reduced  the  speed  of  the  train  to  a  such  measures  to  apprise  those  pass- 
proper  rate,  upon  approaching  a  cross-  ing  upon  the  highway  of  the  approach 
ing,  he  has  done  all  that  the  law  re-  of  the  train  to  the  crossing.  If  they 
quires,  and  has  fully  complied  with  fail  in  any  of  these  duties  they  are 
all  the  requirements  imposed  by  the  liable  to  any  person  who,  in  the  exer- 
•  exercise  of  reasonable  and  ordinary  cise  of  ordinary  care,  sustains  injury 
care.  therefrom. 

A  person  traveling  upon  a  highway,        Chicago  &  Rock  Island  R.  R.  Co.  e. 

upon  approaching  a  railroad  crossing  Still,  19  111.  499. 
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question  but  that  if  a  railroad  company  habitually  neglects  to 
perform  these  duties  to  the  public,  and  to  exercise  reasonable 
care  in  the  running  of  its  trains  along  or  across  a  highway,  it 
becomes  and  may  be  indicted  as  a  public  nuisance.  .  The  grant 
of  the  extraordinary  franchise  with  which  they  are  invested  is 
upon  the  implied  understanding  that  they  shall  exercise  the 
rights  conferred  for  the  benefit  and  not  to  the  detriment  of  the 
public,  and  that  they  shall  adopt  all  possible  measures  not  only  in 
the  kind  of  machinery  employed,  but  also  in  the  running  of  it,  to. 
prevent  the  infliction  of  unnecessary  injury  upon  the  public  or 
upon  private  rights.1  As  illustrative  of  the  degree  of  rigor  with 
which  courts  enforce  these  duties  upon  the  part  of  railroad  com- 
panies, the  action  of  the  court  in  the  case  of  Kmg  v.  The  Morris 
and  Essex  R.  R.  Co.,  18  ~N.  T.  (Ch.)  397,  furnishes  an  example. 
The  plaintiff  brought  his  bill  to  enjoin  the  defendants  from  the 
use  of  any  coal-burning  engines  upon  their  railroad  not  supplied 
with  such  apparatus  as  would  effectually  prevent  the  communica- 
tion of  fire  from  it  to  the  buildings  of  the  complainant  near  the 
line  of  their  road. 

A.  O.  Zabeiskie,  Chancellor,  said :  "  The  case  is  a  proper  one 
for  the  interference  of  this  court  by  injunction.  The  defendants 
must  be  restrained  from  running  any  coal  engines  on  their  road: 
if  the  consequences  are  necessarily  such  as  are  shown  by  the  proofs 
in  this  ease.  The  position  taken  by  their  counsel  that  the  privi- 
lege of  running  locomotives  upon  their  road,  having  been  granted 
by  the  legislature,  the  residents  and  the  owners  of  property  in 
the  vicinity  must  suffer  the  consequences  without  relief,  is  unten- 
able. The  legislatv/re  never  intended  to  grant  and  never  did 
grant  to  them  the  right  to  scatter  fire  and  desolation  along  their  line 
to  the  width  over  which  an  engine  could  be  contrived  or  con- 
structed to  throw  burning  coals.  Their  right  to  use  locomotives 
was  granted  only  upon  the  condition  imposed  by  law  upon  the 

1  Regina®.  Sharpe,  3  Railway  Cases,  8  Barb.  (N.  T.  S.  C.)  427;   Drake  v. 

83 ;  Regina  v.  Eastern  Counties  Rail-  Hudson  River  R.  R.  Co.,  7  id.  508.    In 

road  Co.,  id.  22 ;    Clarence    Railway  this  case  it  was  held  that  a  railroad  in 

Co.  0.  Great  North,  of  England,  etc.,  the  streets  of  a  city  is  not  per  se  a 

R.  R.  Co.,  13  M.  &  W.  706  ;  Borden-  nuisance,  and  that  it  will  not  become 

■town  &  So.  Amboy  Turnpike  Co.  v.  one,  provided  the  passage  over  the 

•Camden  &  Amboy  R.  R.  Co.,  2  Harri-  street  is  left  free  and  unobstructed, 
son  (N.  J.),  814;  Moshier  v.  R.  R.  Co., 
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use  of  all  privileges  and  property,  that  they  shall  he  so  used  as  to 
do  no  unnecessary  injury  to  others.  If  coal-burners  cannot  be 
used  without  such  increase  of  danger  as  is  shown  in  this  case,  it 
will  be  the  duty  of  the  company  to  abandon  them  and  return  to 
wood-burners." 

Seo.  287.  The  same  rule  applies  to  any  other  class  of  acts  that 
may  become  nuisances  by  their  improper  exercise.  Thus  legisla- 
tive authority  to  erect  a  bridge  or  dam  across  a  navigable  stream 
cannot  be  construed  as  authorizing  the  person  or  corporation  to 
make  an  erection  that  will  materially  interfere  with  the  navigation 
of  the  river,  or  increase  its  hazards. '  All  such  rights  must  be 
exercised  so  as  not  to  destroy  either  public  or  private  rights,  and 
unless  they  can  be,  or  unless  full  compensation  has  been  provided 
for  the  rights  destroyed,  the  grant  will  not  protect  the  person  or 
corporation  from  suits  in  behalf  of  persons  whose  rights  are  in- 
jured, or  prosecution  by  the  public,  for  the  injury  to  the  public 
right,  as  to  all  its  exercise  beyond  the  reasonable  scope  of  the 
grant.     In  other  words  the  acts  create  a  nuisance.1 

Seo.  288.  In  reference  to  private  ways  in  a  city  or  elsewhere,  the 
rule  seems  to  be  that  where  a  land  owner  has  given  permission 
to  strangers,  express  or  implied,  to  use  a  private  way  or  path  leading 
across  his  land,or  if  they  permit  a  particular  pathway  to  be  used  as  an 

1  Mississippi  &  Missouri  R,  R,  Co.  v.  Co.,  3  Am.  Law  Reg.  79 ;  Mississippi  & 
Ward,  2  Black  (TJ.  S.  S.  C.)  485 ;  Hart  Missouri  R.  R.  Co.  T.Ward,  supra.  Any 
».  The  Mayor,  9  Wend.  (N.  T.)  181;  obstruction  to  the  navigation  of  a  public 
Lansing  v.  Smith,  4  Wend.  (N.  T.) ;  navigable  river,  is  upon  established 
15  id.  133 ;  Rex  d.  Russell,  6  B.  &  C.  principles  a  public  nuisance.  United 
566;  Williams  D.Wilcox,  Ad.  &  EL  States  v.  New  Bedford  Bridge  Co.,Wood 
314 ;  Mayor  of  Georgetown  v.  Alexan-  &  M.  (U.  S.)  401 ;  Mayor  of  Georgetown 
aria  Canal  Co.,  12  Pet.  (U.  S.  S.  C.)  v.  Alexandria  Canal  Co.,  12  Pet.  (U.  S. 
91 ;  Pennsylvania  v.  Wheeling  &  Bel-  S.  C.)  91.  A  pier  erected  in  navigable 
mont  Bridge  Co.,  13  How.  (U.  S.  S.  C.)  waters  according  to  established  regu- 
518.  A  bridge  across  a  navigable  lations  is  not  to  be  deemed  a  nuisance 
Btream  is  not  necessarily  to  be  en-  unless  an  actual  obstruction  to  naviga- 
joined  as  a  nuisance ;  whether  it  par-  tion  be  proved.  Dutton  v.  Strong,  1 
takes  of  that  character  depends  upon  Black  (U.  S.  S.  C.)  23.  The  erection 
circumstances  ;  upon  the  extent  to  of  a  bridge  over  a  navigable  stream  by 
which  it  interferes  with  navigation  and  authority  of  the  State  may  prevent 
the  relative  importance  of  the  traffic  the  bridge  from  being  a  public  nui- 
accommodated  and  interrupted  by  it.  sance,  but  it  is  a  private  nuisance  if  it 
But  the  fact  that  a  bridge  is  a  great  obstructs  navigation,  and  persons  in- 
public  benefit  will  not  prevent  its  jured  may  have  their  actions  therefo». 
being  a  nuisance  if  it  obstructs  navi-  Pennsylvania  v.  Wheeling  &  Belmont 
gation.  Devoe  v.  Penrose  Ferry  Bridge  Bridge  Co.,  13  How.  (U.  S.)  518. 
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approach  to  their  dwelling  or  place  of  business,  they  are  not  justified 
in  doing  any  thing  that  will  endanger  the  safety  of  persons  passing 
over  the  way,  without  giving  them  proper  notice  of  what  has 
been  done,  or  revoking  the  license  or  permission  to  come  upon 
the  land.  Neither  can  they  authorize  any  other  person  to  do  any 
act  that  will  lessen  the  safety  of  those  traveling  over  the  way.  If 
they  desire  to  make  any  excavations,  or  do  any  thing  in  or  adjoin- 
ing the  way  that  endangers  its  use,  they  must  close  it  up. ' 

Seo.  289.  Every  occupant  of  a  house  or  place  of  business,  who 
makes,  or  permits  the  use  of  a  particular  way  to  his  house  or  store 
over  his  own  grounds,  is  regarded  as  fairly  holding  out  invitations 
to  people,  having  occasion  to  come  to  his  place  for  any  reasonable 
purpose,  to  pass  over  the  path,  and  he  is  liable  for  defects  therein 
or  for  neglect  to  establish  proper  guards  around  dangerous  places, 
and  is  held  to  the  same  degree  of  liability  as  a  person  who  invites 
people  to  his  store  or  place  of  business."  But  if  a  person  leaves 
the  usual  approaches  to  a  house  or  place  of  business  and  strays 
upon  a  part  of  the  ground  where  there  is  no  path,  and  sustains 
injury  from  falling  into  excavations  or  unguarded  wells,  no  liability 
therefor  attaches  to  the  owner  of  the  path  or  any  one  else. s 
Where  a  person  gives  another  permission  to  cross  his  grounds  by 
either  of  a  number  of  paths,  and  the  person  so  giving  permission 
has  dug  a  hole  which  he  usually  keeps  covered,  if  he  leaves  the 
hole  uncovered  at  night  without  the  knowledge  of  the  person  so 
passing  over  his  ground  by  permission,  and  in  consequence  he  falls 
into  the  hole  and  is  injured,  the  owner  or  occupant  is  liable  there- 
for ;  but  if  the  hole  had  never  been  covered  the  person  would 
be  remediless.  The  rule  is,  that  a  person  who  uses  a  private  way 
accepts  all  the  risks  and  liabilities  that  are  fairly  incident  thereto, 
but  has  a  right  to  expect  that  no  changes  in  the  condition  of  the 
way  will  be  made  that  will  endanger  his  safety  in  passing  over  it.  * 

1  Corby  ®.  Hill,  27  L.  J.  C.  P.  320  ;  Moore,  854;  Barnes  v.  Ward,  9  C.  B. 

Hodman  v.  West  Midland  R.  R.  Co.,  32  420. 

L.  J.  Q.  B.  240;  Gallagher  v.  Humphrey,  a  Baloh  'v.  Smith,  31 L.  J.  Exchq.  203. 

10  W.  R.  664;  Gibbs  v.  Trustees  of  Liv-  *  Rolle's  Abr.  88  ;  Gaudret  v.  Egerton, 

erpool  Docks,  27  L.  J.  Exchq.  321.  L.  R.,  2  C.  P.  371 ;  Hardcastle  ■».  So.Tork- 

» Lancaster  Coal  Co. «.  Parnasby,  11  shire  R.  R.  Co.,  4  H.  &N.  74 ;  Blythe  v. 

Ad.  &  E.  243;  Indemaur  v.  Dames,  L.  Topham,  Cro.  Jac.  158 ;  Stone  v.  Jack- 

R.,  1  C.  P.  274  ;  Jarvis  v.  Dean,  11  son,  16  C.  B.  204. 

35 
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Sec.  290.  Any  interference  with  a  highway  to  change  its  grade 
or  its  course  is  an  unlawful  act  and  a  nuisance,  even  though  the 
highway  is  thereby  improved  and  made  more  commodious  for  the 
purposes  of  travel.1  The  reason  for  this  rule  is  apparent  and  is  pre- 
dicated upon  a  sound  public  policy.  The  public  upon  which  is 
imposed  the  burden  of  keeping  highways  and  streets  in  proper 
repair,  and  which  is  liable  for  all  injuries  resulting  from  defects 
therein,  is  entitled  to  and  should  have  through  its  proper  officers 
the  entire  control  over  it,  and  the  exclusive  right  and  power  to 
regulate  its  grade,  location  and  every  act  or  thing  relating  to  its 
condition. 

Seo.  291.  It  will  of  course  be  understood,  from  what  has  already 
been  stated,  that  any  thing  that  operates  as  an  obstruction  to 
travel  upon  any  part  of  a  highway  is  a  nuisance  —  as  a  gate  across 
it,*  a  fence,'  a  building,*  a  ditch,5  or  to  deposit»any  thing  therein, 
as  ashes,"  sand,*  logs,"  or  any  thing  except  such  as  is  permitted  for 
building  purposes,  as  has  been  heretofore  stated.  And  any  per- 
son who  does  thus  obstruct  any  part  of  a  highway,  or  interferes 
therewith,  is  liable  for  all  damages  that  ensue  in  consequence 
thereof." 

Seo.  292.  So,  too,  while  a  person  may  do  any  of  these  acts  upon 
his  own  premises,  outside  of  the  limits  of  the  highway,  yet  he 
has  no  right  to  make  any  erections  or  do  any  act  in  close  proxim- 
ity thereto,  the  natural  effect  of  which  is  to  frighten  horses  being 
driven  over  the  highway,  and  if  he  does  he  is  answerable  in  dam- 
ages therefor  as  for  a  nuisance."    In  Judd,  v.  Fargo,  107  Mass. 

1  Hunt  v.  Rich,  38  Me.  195 ;  Bateman  T  Mould  ».  Williams,  5  Ad.  &  EL  469. 

e.  Barge,  6  C.  &  P.  391.  »  Harlow  v.  Humiston,  6  Cow.  (N. 

8  James  e.  Hayward.  Cro.  Car.  184  ;  T.)  189. 

Greasly  v.  Codling,  2  Bing.  263 ;  Bate-  '  Dygert  v.  Schenck,  23  Wend.  (N. 

man  v.  Barge,  6  C.  &  P.  391;   Adams  v.  Y.)  446. 

Beach,  6  Hill  (N.  Y.),  271.  "  Judd  v.  Fargo,  107  Mass.  264 ;  Jones 

'Gregorys.  Com.,  2  Dana  (Ky.),  417:  v.  B.  R.  C,  id.  261;  Morse  t>.  Rich- 
Kelly  v.  Com.,  11  S.  &  R.  (Penn.),  345;  inond,  41  Vt.  435;  Fosh&y  v.  Glen 
Nefi  v.  Paddock,  26  Wis.  546.  Haven,  3  Am.  Rep.  74 ;  Hill  «.  New 

*  Stetson  v.  Faxon,  19  Pick.  (Mass.)  River    Co.,    15    L.    T.   (N.   S.)    555 ; 

417;  Barker  v.  Com  ,  19  Pena.  St.  412.  Loubz  v.  Hofner,  1  Dev.  (N.  C.)  185, 

6  Dygert ■D.Schenck,23Wend.'(N.Y.)  drumming  near  highway;  R.  R.  Co. 

446  ;   Harlow    v.  Humiston,    6  Cow.  e.  Barnet,  59  Penn.  St.  259,  and  R.  R. 

(N.  Y.)  189.  Co.  *.  Harmon,  47  HI.  298,  reckless 

8  Rogers «.  Rogers,  14 Wend. (N.  Y.)  blowing  of  engine  whistle;  Cole  v. 

lul. 
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164,  it  was  held  that  if  a  farmer  or  other  person  leaves  any  thing 
unreasonably  by  the  side  of  a  highway  which  frightens  horses,  it 
is  a  nuisance  and  he  is  liable  for  all  damages  occasioned  thereby. 
In  Jones  v.  R.  R.  Co.,  107  Mass.  261,  the  defendants  had  a  der- 
rick located  upon  their  premises,  the  boom  of  which  swung  over 
the  highway,  and  the  plaintiff  passing  over  the  highway  with  his 
horses,  while  the  derrick  boom  was  hanging  over  it,  his  horses 
became  thereby  frightened  and  unmanageable,  and  ran  away 
doing  considerable  injury  to  the  plaintiff ;  it  was  held  by  the 
court  that  a  derrick  or  any  thing  else  thus  located  by  a  high- 
way, the  natural  tendency  of  which  is  to  frighten  horses  passing, 
is  a  nuisance,  and  renders  the  person  placing  and  using  it  there 
liable  for  all  damages. ' 

Seo.  293.  But  it  has  been  held  that  while  it  is  a  nuisance  for  a 
person  to  pile  logs  or  place  any  other  obstruction  in  a  highway, 
that  it  is  not  unlawful  to  place  them  upon  his  own  premises  out- 
side the  limits  of  the  highway,  and  that  if  they  are  so  placed  even 
though  there  is  no  fence,  and  a  person  passing  over  the  highway 
accidentally  drives  his  team  upon  them  and  is  injured,  the  person 
so  placing  them  there  is  not  liable.* 

Seo.  294.  It  is  unlawful  and  an  indictable  and  actionable  nui- 
sance for  one  traveler  over  a  highway  unreasonably  to  obstruct 
the  passage  of  another,  by  constantly  interposing  his  team  as  an 
obstacle.  Every  person  must  exercise  his  right  of  transit  over  a 
highway  reasonably  and  with  due  regard  to  the  rights  of  others. 
If  a  person  driving  a  team  behind  another  desires  to  pass,  because 
he  can  make  greater  speed  than  the  team  in  front  of  him,  he  has 
the  right  to  do  so  if  he  can  with  safety,  and  any  unreasonable 
obstruction  of  this  right  by  the  person  in  front  of  him,  by  tailing 
his  team,  as  it  is  called,  that  is,  driving  in  front  of  him,  first  on 
one  side,  then  on  the  other,  with  the  view  and  purpose  of  pre- 
venting his  passage,  is  a  nuisance.  Of  course  in  order  to  con- 
Fisher,  11  Mass.  137,  reckless  discharge  of  Rep.  522.  But  contra,  see  Smith  i>.  Stokes, 
gun  ;  Eowe  v.  Young,  16  Ind.  312,  reckless  4  B.  &  S.  84 ;  Harrison  v.  Leaper,  6  L.  T. 
driving.  In  House  v.  Metcalf,  27  Conn.  (N.  S.)  640.  See,  also,  Favor  v.  Boston,  etc, 
631,  it  was  held  that  a  water  wheel  near  B.  K.  Co.,  114  Mass.  350.  See  Knight  v. 
to  and  in  view  of  a  highway,  so  as  to  Goodyear  Rubber  Co.,  38  Conn.  438,  where 
frighten  horses  passing  it,  was  a  nuisance,  a  steam  whistle  on  mill  near  highway  was 
Dimmock  v.  Sufneld,  30  Conn.  129.  held  a  nuisance.  In  Youns  v.  New  Haven, 

1.  Hardv  v.  Keene,  52  N.  H.  370.    A  pile    39  Conn.  435,  steam  roller  left  beside  high- 
of  stoned  was  held  a  nuisance.   Clinton  v.    way.  See,  also,  Watkins  v.  Bedden,  2  F.  & 
Howard,  42  Conn.  295.  A  steam  engine  on     F.  629,  In  which  traction  steam  engine  In 
wheels  passing  along  a  highway  Is  not.     highway  was  held  a  nuisance. 
Macomberu.  Nichols,  34 Mich.  212;  22 Am,      2.  Harlowv.  Humlston,  6Cow.  (N.Y.)169. 
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stitute  this  offense  it  is  necessary  to  establish  such  a  state  of  facts 
as  show  that  the  defendant  intentionally  and  purposely  thus 
obstructed  travel.  * 

Seo.  295.  Obstructions  amounting  to  a  nuisance  may  exist 
where  there  is  no  actual  physical  obstruction.  Thus  any  thing 
which  endangers  the  safety  of  persons  lawfully  passing  over  a 
highway,  even  though  existing  outside  of,  the  actual  limits  thereof, 
is  a  technical  obstruction,  and  indictable  as  such.  As  the  estab- 
lishment of  a  manufactory  for  the  manufacture  of  gunpowder,  nitro- 
glycerine, or  any  other  explosive  substance  near  a  highway,  or  the 
erection  and  maintenance  of  a  magazine  for  storing  any  such  com- 
pounds near  a  public  highway  or  street.*  Or  the  maintenance  of  a 
house  in  a  ruinous  condition,  which  is  liable  to  fall  down  near  a  high- 
way.' The  assemblage  of  a  large  crowd  near  a  highway  for  the  pur- 
pose of  shooting.  *  To  construct  or  keep  any  thing  by  the  side  of  a 
highway  or  street  the  natural  tendency  of  which  is  to  frighten  horses, 
or  to  erect  any  thing  upon  one's  own  premises  that  overhangs  a  high- 
way or  street  so  as  to  endanger  the  safety  of  those  passing  over 
the  same.  *  In  Grainger  v.  Fimlay,  7  Irish  0.  L.  417,  the  plain- 
tiff brought  an  action  against  the  defendant  for  damages  sustained 
by  him  by  reason  of  the  defendant's  having  obstructed  the  high- 
'  way  by  keeping  a  dangerous  and  -vicious  dog  so  near  thereto  that 
he  could  not  safely  pass.  The  court  held  that  if  the  dog  was  of 
dangerous  and  vicious  habits,  and  so  known  to  be  by  the  defend- 
ant, that  the  keeping  of  the  dog  so  near  the  highway  that  the 
plaintiff  could  not  safely  pass  was  an  actionable  nuisance. 

Seo.  296.  Shade  trees  set  in  a  street  or  highway  without  author- 
ity of  law  are  a  nuisance,  but  if  they  are  permitted  to  remain  for 
the  period  of  twenty  years,  the  law  will  presume  that  they  were 

•Com.*.  Temple,  14  Gray  (Mass.),  69;  Copes,  11  Rich.  (S.  C.)  217;  Shearon 

Baiting  v.  Bristol  &  B.  R.  R.  Co.,  3  L.  ®.  Cheatham,  1  Swan,  (Tenn.)  ante. 

T.   (N.  S.)  665;   Bolton  v.  Codler,  1  'Reginau.  Watts,  6  Salk.  357. 

Watts  (Pa.),  360.  *  King  r>.  Moore,  3  B.  &  Ad.  184. 

s  People  e.  Sands,  1  Johns.  (N.  T.)  78 ;  s  Jones  v.  R.  R.  Co.,  107  Mass.  261 ; 

Wier  v.  Kirk,  1  L.  T.  76 ;  Myers  t>.  Osborn  d.  The  Union  Ferry  Co.;  58 

Malcolm,  6  Hill  (N.Y.),  292;  Bradley  v.  Barb.  (N.  T.  S.  C.)629;   Ayer  v.  Nor- 

The  People,  56  Barb.  (N.  T.)  72 ;  Fillo  wleh,  39  Conn.  376 ;  House  t>.  Metcalf , 

v.  Jones,  2  Abb.  (N.  Y.)  121 ;    Ryan  v.  27  id.  631 ;  Dimmock  v.  Suffield,  30  id. 

179. 
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planted  there  by  lawful  authority.1  So,  too,  the  boughs  of  trees 
that  overhang  the  traveled  path  of  a  highway  are  a  nuisance,  and 
may  be  cut  off  by  those  having  the  repair  of  highways  in  charge, 
but  the  trees  cannot  be  cut,  nor  can  branches  thereof  be  cut,  lest 
they  should  at  a  future  time  operate  as  an  obstruction.  * 

Sec.  297.  While  the  owner  of  the  fee  of  a  road  or  street  may 
maintain  trespass  against  any  one  who  abuses  the  right  of  transit 
over  it,  yet,  even  he  himself  has  no  authority  to  do  any  thing 
upon  or  near  the  highway  that  interferes  with  its  safe  and  conven- 
ient use  for  the  purposes  of  public  travel,  and  if  he  does  he  is 
just  as  answerable  civilly  or  criminally  therefor  as  though  he  was 
a  stranger  to  the  title.  His  rights,  so  far  as  the  full  enjoyment  of 
the  public  easement  is  concerned,  over  the  same,  are  in  abeyance, 
and  subject  to  the  superior  right  of  the  public.  Therefore  in  a 
case  where 'the  owner  of  the  fee  dug  a  ditch  across  a  highway  and 
erected  a  bridge  over  the  same,  it  was  held  a  nuisance,  and  he  was 
held  aiiswerable  in  damages  to  one  who  was  injured  thereby.  In 
such  cases  the  highway  is  interfered  with  at  the  peril  of  one  who 
does  it,  and  no  degree  of  care  or  skill  will  protect  him  from  lia- 
bility." 

Sec.  298.  So,  too,  it  is  a  nuisance  to  station  a  person  upon  a  pub- 
lic street  near  a  place  of  business,  with  a  placard  calculated  to 
injure  the  business  of  one  occupying  a  building  thereon.  And  it 
would  seem  that  this  is  true,  even  though  the  business  is  not 
respectable  or  lawful,  and  even  though  the  person  thus  stationed 
there  is  stationed  there  by  the  officers  designated  by  the  statute 
to  warn  persons  along  the  street  against  that  very  class  of  busi- 
ness.' In  Spell  v.  Massey,  2  Starkie,  559,  it  was  held  a  nuisance 
to  place  a  placard  opposite  to  the  plaintiff's  house,  indicating 
that  it  was  a  bawdy  house.'  This  is  a  sensible  doctrine.  That 
the  legislature  may  provide  penalties  for  any  offenses  against  the 
people  is  not  doubted,  but  that  it  may  authorize  irresponsible 

•  Bliss  «.  Bull,  99  Mass.  597.  Irvine  v.  Fowler,  5  Bobt.  (N.  T.  Sup. 

*  Hawkins'  P.  C,  ch.  76,  §§48-50.        Ct.)  482. 

1  Dygert  v.  Schenck,  23  Wend.  (N.        *  Gilbert  v.  Mickle,  4  Sandf.  Ch.  (N. 
X .)  446 ;  Irvine  v.  Wood,  51  N.  Y.  151 ;    T.)  357. 

*  Spell  d.  Massey,  2  Starkie,  559. 
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officers  or  other  persons  to  interfere  with  another's  business 
upon  the  ground  that  it  is  unlawful,  before  the  person  has  had 
an  opportunity  to  be  heard  before  a  jury,  is  a  power  which  the 
legislature  does  not  possess.  If  it  had  the  power,  its  exercise 
in  this  way  would  certainly  be  of  questionable  propriety.  If  a 
business  is  being  carried  on  that  is  unlawful  and  punishable  as 
an  offense,  it  is  the  duty  of  one  who  would  stop  it,  to  arrest  the 
offender  and  have  him  tried  before  a  competent  tribunal,  and  if 
there  is  not  evidence  against  him  sufficient  to  warrant  his  arrest 
and  trial,  there  certainly  is  not  the  slightest  excuse  for  interfering 
in  this  way  to  'destroy  his  business. 

Sec.  299.  When  a  highway  is  once  established  as  such  by  the 
action  of  proper  public  authorities,  it  does  not  cease  to  be  such,  even 
though  unused  for  many  years,  until  it  has  been  discontinued  by 
the  proper  authorities  ;  hence  if  a  new  road  is  built  near  an  old 
one,  and  the  travel  is  wholly  diverted  from  the  old  road  over  the 
new  one,  yet,  unless  the  old  road  has  been  regularly  discontinued, 
it  remains  a  highway,  and  neither  the  owner  of  the  fee  nor  any 
other  person  can  lawfully  obstruct  the  same  any  more  than  he 
could  the  new  road.1 

Seo.  300.  So,  too,  it  is  a  nuisance  to  pass  over  a  highway  with 
unwarrantable  loads,  or  in  such  a  way  as  to  cut  it  up  unreasona- 
bly, and  impair  its  condition  for  safety  and  reasonable  travel.* 
The  reason  for  this  is,  that  the  highway  is  only  designed  for  rea- 
sonable and  ordinary  use  for  the  passage  of  persons  and  the  trans- 
portation of  property,  and  it  cannot  be  regarded  as  a  reasonable 
use  of  it  to  incumber  it  with  loads  of  such  extraordinary  weight, 
that  the  soil  thereof  will  be  unreasonably  cut  up  or  rutted.  Neither 
can  the  authorities  be  expected  to  provide  ways  for  the  carriage 
of  such  loads  —  hence  there  must  be  a  limit  to  the  weight  of  bur- 
dens permitted  to  be  carried  over  it  at  a  single  load,  for  no  indi- 
vidual necessity  or  convenience  can  be  permitted  to  stand  in  the 
way  of  the  public  good. 

1  Wetherhead  v.  Bray,  7  Ind.  706 ;  v.  Ward,  Cro.  Car.  266 ;  Elkins  v.  State, 

State  v.  Duncan,  1  McCord  (S.  C),  404 ;  2  Humph.  (Tenn.)  543. 

Allen  v.  Lyon,  2    Root  (Conn.),  213  ;  '  Hawkins'  P.  C,  ch.  76,  §  51 ;  Bex 

Thomas  v.  Sorrell,  Vaughn,J346 ;  Hex  v.  Egerley,  3  Salk.  183. 
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Seo.  301.  The  carrying  on  of  a  noxious  trade  upon  or  near  a 
highway,  whereby  the  air  is  corrupted  and  rendered  either 
unwholesome  or  materially  offensive,  is  a  public  nuisance,  and 
indictable  as  such,  as  the  right  of  every  person  to  free,  pure  air, 
extends  as.  well  to  public  places  and  thoroughfares,  as  to  dwell- 
ings or  places  of  business1.  It  is  not  necessary,  in  order  to 
constitute  a  noxious  trade  a  public  nuisance,  by  reason  of  offen- 
sive vapors  liberated  thereby,  that  the  vapors  should  be  delete- 
rious to  health.  It  is  sufficient  if  they  are  materially  offensive, 
and  render  the  use  of  that  part  of  the  highway  within  the  sphere 
of  its  effects  materially  offensive  or  uncomfortable." 

LEGALIZED   OBSTRUCTIONS. 

Seo.  302.  Whatever  is  authorized  by  statute  within  the  scope 
of  legislative  powers  is  lawful,  and  therefore  cannot  be  a  nui- 
sance. But  this  must  be  understood  as  subject  to  the  qualifica- 
tion, that  when  an  act  that  would  otherwise  be  a  nuisance,  is 
authorized  by  statute,  it  only  ceases  to  be  a  nuisance  so  long  as 
it  is  exercised  within  the  scope  of  the  power  conferred.  If  those 
powers  are  exceeded,  or  exercised  in  another  or  different  manner 
from  that  prescribed  by  law,  it  becomes  a  nuisance  as  to  such 
excess  and  difference  of  their  mode  of  exercise.3 

Sec.  303.  Whenever  an  act  is  authorized  to  be  done  in  a  high- 
way or  otherwise,  that  would  otherwise  be  a  nuisance,  the  per- 
son or  company  to  whom  such  power  is  given  is  bound  to  exercise 
the  right  conferred  upon  him  not  only  strictly  within  the  provis- 
ions of  the  law,  but  also  to  exercise  the  highest  degree  of  care 
to  prevent  injury  to  the  persons  or  property  of  those  who  may 

'  Rex  v.  Niel,  2  C.  &  P.  485  ;  Rex  v.  noxious  or  offensive  smells  to  the  an- 

White,  1  But.  337  ;  Catlin  v.  Valentine,  noyance  of  the  public,  is  indictable  as 

9  Paige's  Ch.  (N.  Y.)  575 ;   Brady  n.  a  common  nuisance,  even  though  the 

Weeks,  3  Barb.  (N.  Y.  S.  C.)  157  ;  Pres-  smells    should  not  be  deleterious  to 

cott's  Case,  2  City  Hall  Recorder  (N.  health.    It  is  enough  if  they  are  offen- 

Y.  City),  161 ;  Com  v.  Upton,  6  Gray  sive  to  the  senses. 
(Mass.),  473.  "Rex   <o.    Morris,  1   B.   &  Ad.   441; 

2  Rex  v.  Neil,  2  Car.  &  Payne,  485.  In  Hughes  v.  Providence  &  Worcester  R. 

State c.Witherall, 5 Barring. (Del.) 1 508,  R.  Co.,  2  R.  1.  493;  Reg.®.  Eastern 

the  court  say :  "  Any  trade  or  business  Counties  R.   R.  Co.,  2  Ad.  &  El.  567  ; 

carried  on  in  a  populous  neighborhood,  Ren  wick  v.  Morris,  3  Hill  (N.  Y.)  621, 
or  near  a  public  road  which  produces 
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be  affected  by  their  acts.'  Hence,  where  a  railroad  company  has 
been  permitted  to  lay  its  track  along  or  across  a  highway,  it  is 
bound  to  the  use  of  every  reasonable  precaution  to  prevent  injury 
to  those  passing  along  the  highway,  or  crossing  its  track  that  is 
laid  across  the  same,  and  if  it  fails  to  exercise  a  proper  degree  of 
care,  not  only  such  as  is  provided  by  statute,  but  also  such  as  is 
rendered  necessary  by  the  character  of  the  obstruction  and  its 
location,  having  reference  to  a  like  reasonable  exercise  of  care  on 
the  part  of  those  approaching  the  obstruction,  it  becomes  a  nui- 
sance to  the  extent  of  injury  to  individual  rights,  and  renders  the 
company  liable  iD  damages  for  all  the  consequences.'  In  all  cases 
where  the  legislature  authorizes  an  act  to  be  done  that  will  be  a 
nuisance,  without  providing  means  for  its  removal,  it  will  be 
treated  as  having  sanctioned  all  the  consequences.  But  where 
there  are  two  methods  by  which  the  authority  can  be  exercised, 
by  one  of  which  the  work  will  become  a  nuisance,  and  by  the 
other  it  will  not,  that  method  must  be  adopted  which  will  not 
create  a  nuisance." 

Seo.  304.  In  the  case  of  Moshier  v.  The  Utica  and  Schenec- 
tady Be/abroad  Co.,  8  Barb.  (N.  Y.  Sup.  Ct.)  427,  it  appeared 
that  on  the  morning  of  the  21st  June,  A.  D.  1847,  the  plaintiff 
was  leading  his  horse  on  the  Mohawk  turnpike,  about  a  mile  west 
of  the  village  of  Amsterdam,  and  going  toward  that  village,  he 
met  a  train  of'  the  defendant's  cars  drawn  by  a  locomotive,  and 
going  west  at  the  usual  speed,  whereby  the  plaintiff's  horse 
became  greatly  frightened,  reared  up,  and  pitched  and  jumped 
about,  and  as  the  cars  passed  fell  to  the  ground  dead.  The  plain- 
tiff held  the  horse  by  the  head  and  did  every  thing  in  his  power 
to  quiet  him.  There  was  no  fence  or  screen  between  the  railroad 
and  the  turnpike.  The  railroad  company  were  the  owners  of  the 
turnpike  and  bound  to  keep  it  in  repair  and  free  from  obstruc- 
tions.    The  Mowhawk  Turnpike  Company  was  chartered  in  1800 

1  Bordentown  &  So.  Amboy  Turn-  Car.  &  P.  407;  Hawkins  ■».  Cooper,  8  id. 

pike  Co.  v.  Camden  &  Amboy  E.  R.  Co.,  473 ;  Wolf  v.  Beard,  8  id  373  ;  Angell 

2  Har.  (N.  J.)  314 ;  Rex  v.  Morris,  1 B.  on  Carriers,  §  563. 

&  Ad.  441 ;  King  v.  The  Morris  &  Bs-  s  Cooper  v.  N.  B.  R.  R.  Co.,  35  Jar. 

Bex  R  .R.  Co.,  3  C.  B.  Green  (N.J.),  377 ;  295. 

Brand  v.  R.  R.  Co.,  8  Barb.  (N.  Y.  Sup.  8  Lord  Blantyne  v.  Clyde  Nav.  Co., 

Ct.)  369 ;  Mayor  of  New  York  «.  Bailey,  39  Jur.  257 ;  5  Macph.  508. 
2  Denio  (N.  Y.),  440 ;  Boss  V.  Litton,  6 
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by  an  act  of  the  legislature,  and  by  the  terms  of  the  charter  were 
bound  to  keep  the  road  in  repair. 

The  defendant's  corporation  was  chartered  by  an  act  of  the  leg- 
islature, approved  April  29,  1833.  By  the  terms  of  this  act  the 
defendants  were  required  to  purchase  the  turnpike  in  question, 
and  to  assume  all  the  liabilities  and  possess  all  the  rights  of  the 
turnpike  company  in  reference  thereto,  and  so  long  as  the  same 
was  used  as  a  turnpike  were  to  keep  it  in  proper  condition  and 
repair.  The  action  was  referred  and  a  report  made  in  favor  of 
the  plaintiff  to  recover  $400,  the  value  of  the  horse.  In  the 
supreme  court  the  opinion  was  delivered  by  "Willakd,  J.,  who 
said :  "  If  the  injury  complained  of  was  not  the  result  of  some 
wrongful  act  of  the  defendant,  either  of  omission  or  commission, 
this  action  cannot  be  maintained.  It  was  not  wrongful  for  the 
defendants  to  propel  their  cars  along  their  railroad  by  a  steam 
engine,  although  steam  as  a  motive  power  is  not  mentioned  in 
their  act  of  incorporation.  Indeed,  we  know  historically  that  the 
act  incorporating  the  defendants  could  not  have  been  passed  at 
the  session  of  1833  if  a  steam  engine  had  been  in  terms  men- 
tioned in  the  act,  as  the  power  by  which  the  business  of  the  com- 
pany was  to  be  conducted.  It  is,  however,  a  "  mechanical  power" 
within  the  meaning  of  the  charter,  and  was  rightfully  applied. 
Nor  is  there  any  evidence  that  the  manner  in  which  the  defend- 
ants conducted  the  train  on  the  morning  when  the  disaster  hap- 
pened was  unusual  or  manifested  an  inattention  to  the  rights  of 
others.  The  working  of  the  engine  and  the  progress  of  the  train 
occasioned  much  noise.  Althongh  this  may,  under  some  circum- 
stances, excite  the  most  intense  fear,  it  is  esteemed  in  general  a 
beneficent  admonition  to  avoid  danger.  It  is  a  part  of  the  con- 
stitution of  a  steam  engine  that  it  should,  when  in  operation, 
make  a  noise.  An  authority  to  use  an  engine  is  an  authority  to 
make  a  noise,  whether  it  awakens  fear  or  not.  A  train  of  cars 
that  should  move  with  entire  silence  through  the  valley  of  the 
Mohawk  would  occasion  more  mischief  than  if  its  approach 
was  heralded  by  the  noise  of  many  engines.  Indeed,  the  policy 
of  the  general  act  to  authorize  the  formation  of  railroad  corpora- 
tions,1 is  to  require  a  bell  of  thirty  pounds  to  be  kept  ringing  for 

'  Act  of  March  27,  1848;  Laws  of  1848.  p.  231. 
36 
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a  quarter  of  a  mile  before  the  train  crosses  a  road  as  a  precaution 
against  accidents.1  The  engineer  is  then  required  to  add  to  the 
usual  noise  of  the  engine  and  the  train,  the  noise  of  the  bell,  to 
which  is  not  unfrequently  added  the  noise  of  the  whistle.  The  mere 
noise  of  the  defendant's  train  in  the  abstract  therefore  affords  no 
evidence  of  a  culpable  inattention  to  the  rights  of  others.  But 
h  is  not  to  be  denied  that  there  are  times  and  places  in  which  the 
noise  of  the  locomotive  and  train  is  attended  with  the  most  dis- 
tressing effects.  Where  the  railroad  and  turnpike  are  parallel, 
and  in  immediate  contiguity  with  each  other,  persons  traveling 
on  the  latter  with  horse  teams  are  sometimes  exposed  to  imminent 
danger  by  the  mere  sight  and  noise  of  a  moving  train.  It  was, 
in  part,  in  anticipation  of  this  danger,  and  the  necessity  of  guard- 
ing against  it,  that  dictated  the  policy  of  requiring  the  defendants 
to  purchase  the  turnpike  and  assume  the  liabilities  of  that  corpo- 
ration before  they  should  be  permitted  to  run  cars  upon  their  own 
road.  They  thus  acquired  the  right  of  laying  their  track  across 
and  along  the  bed  of  the  turnpike  without  an  application  to  the 
chancellor  for  appraisers,  but  they  were  bound  "  to  restore  the 
road  to  its  former  state,  or  in  a  sufficient  manner  to  not  impair  its 
usefulness. 

If  the  taking  a  part  of  the  bed  of  the  turnpike  for  the  track  of 
the  railroad,  or  the  bringing  the  railroad  into  close  proximity  to 
the  turnpike,  renders  it  dangerous  to  persons  standing  with  teams 
on  the  latter,  and  thus  impairs  its  usefulness  to  the  public,  the 
defendants  are  bound  either  to  remove  the  two  roads  farther  from 
each  other  or  to  separate  them  by  protecting  guards.  There  is 
room  enough  in  the  Mohawk  Valley  for  both  roads,  and  it  is  for 
the  defendants  to  see  that  they  do  not  interfere  with  each  other. 

The  referee  must  have  found  that  the  encroachment  by  the 
railroad  upon  the  turnpike  at  the  place  of  the  disaster  enabled 
the  noise  and  sight  of  the  train  to  frighten  the  plaintiff's  horse, 
and  thus  to  cause  its  death.  The  defendants,  by  not  restoring 
the  turnpike  to  its  required  width,  and  by  omitting  all  other 
precautions  against  accidents,  have  disregarded  the  injunctions 
of  the  statute,  and  if  that  neglect  of  duty  has  been  the  proximate 
cause  of  the  plaintiff's  injury,  as  the  referee  must  have  found,  he 

•Id.,  §37. 


"WHAT  ARE  ILLEGAL  OBSTRUCTIONS  OF.  283 

was  entitled  to  recover.  The  encroachment  of  the  defendants 
spon  the  turnpike  was  a  public  nuisance  for  which  any  person 
sustaining  a  particular  injury  may  recover."  ' 

Seo.  305.  It  will  be  observed  that  the  doctrine  of  this  case  is 
predicated  upon  the  provision  in  the  defendant's  charter,  that  in 
taking  the  turnpike  for  its  roadway  it  was  bound  "  to  restore  the 
road  to  its  former  state,  or  in  a  sufficient  manner  not  to  impair  its 
usefulness,"  and  that  by  bringing  its  track  upon  the  turnpike  it 
was  bound  to  guard  against  such  accidents  by  erecting  proper 
screens,  or,  if  these  failed,  they  were  bound  to  move  either  the 
turnpike  or  their  track  to  a  greater  distance  from  each  other, 
because  they  were  bound  to  keep  the  turnpike  in  such  a  condition 
with  reference  to  the  railroad  as  "  not  to  impair  its  usefulness." 
That  is,  that  the  statute  could  not  be  construed  as  an  authority 
for  the  defendants  to  do  any  act  under  their  charter  that  would 
impair  the  usefulness  of  the  turnpike,  and  that  if  they  did,  such 
acts  were  a  public  nuisance,  and  rendered  them  liable  for  all  the 
damages  that  ensued  therefrom.  The  rule  of  law  laid  down  in 
this  case  must,  of  course,  be  understood  as  exceptional.  It  is  a 
doctrine  that  arises  out  of  the  peculiar  provisions  of  the  charter, 
and  is  not  applicable  to  any  other  class  of  cases. 

A  grant  to  construct  a  railroad  without  specific  limitations  or 
powers  carries  with  it,  by  necessary  implication,  the  right  to  use 
engines  and  cars  upon  the  same,  and  to  do  any  act  thereon  that 
is  legitimately  incident  to  the  free  and  full  exercise  of  such  opera- 
tions. If  a  horse  upon  a  highway  is  frightened  by  the  necessary 
noise  of  the  train,  or  at  sight  of  it,  and  dies  from  fright,  or  if  it 
becomes  unmanageable  and  destroys  its  owner's  team,  and  even 
injures  him,  yet  there  is  no  liability  upon  the  company,  if  the 
accident  resulted  from  a  reasonable  exercise  of  the  company's 
right."  But  if  the  charter  creating  the  company  limited  its  right 
in  such  a  way  as  was  done  in  the  act  creating  the  defendant's 
company,  then  liability  would  attach,  if  they  failed  strictly  to 
comply  with  the  terms  of  their  charter. 

1  Lansing  e.  Smith,  4  Wend.  (N.  Y.)  *Rex  v.  Pease,  4  B.  &  Ad.  SO ;  Rex 

9 ;  Stetson  v.  Faxon,  19  Pick.  (Mass.)  ©.Morris, id. 441 ;  Bordentown  &  Sou'h 

147 ;  10  id.  388 ;  1  Root  (Conn.),  362  ;  Amboy   Turnpike  Co.  «.   Camden  & 

3  Vt.  529.  Amboy  R.  R.  Co.,  2  Har.  (NT.  J.)  314. 
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Seo.  306.  The  difference  between  the  general  doctrine  applica- 
ble to  such  questions,  and  the  special  doctrine  arising  from  the 
peculiar  provisions  of  charters,  will  be  perhaps  better  illustrated 
by  the  case  of  Hex  v.  Pease  et  al.,  4  Barn.  &  Ad.  30,  than  by 
any  other  case.  That  was  an  indictment  against  the  defendants 
for  operating  a  railroad  by  steam  that  ran  along  side  the  King's 
highway,  in  some  places  within  five  yards  of  each  other,  for  the 
distance  of  about  one  mile  from  Stockton  to  Yarm.  The  grava- 
men of  the  charge  in  the  indictment  was  that  the  defendants 
operated  the  engines  upon  the  railroad  in  question  by  steam,  and 
burned  large  quantities  of  coal  and  coke  in  the  development  of 
steam  with  which  to  propel  said  engines,  and  thus  emitted  large 
quantities  of  offensive  smoke  that  filled  the  air  flowing  over  said 
highway,  and  attached  to  said  engines  large  numbers  of  cars 
loaded  with  coal,  which  were  drawn  over  said  railroad  with  great 
noise,  force  and  violence ;  and  did  with  said  engines  and  cars, 
and  the  fires  burning  therein,  exhibit  terrific  and  alarming 
appearances,  and  made  divers  loud  explosions,  shocks  and  noises, 
making  it  dangerous  for  persons  to  pass  over  the  highway  with 
teams  or  otherwise.  The  indictment  was  tried  by  jury  who 
returned  a  special  verdict,  which  found  the  allegations  charged  in 
the  indictment  to  be  true,  and  also  found  that  many  accidents  had 
resulted  to  persons  passing  over  the  highway  with  teams,  by 
reason  of  the  horses  becoming  frightened  by  the  trains  running 
upon  the  defendant's  railroad.  The  verdict  also  found  that  the 
defendants  used  the  most  approved  appliances  in  running  their 
road ;  that  they  were  duly  organized  as  a  company  according  to 
statute,  and  that  their  road  was  built  and  operated  according  to 
the  provisions  of  the  statute.  It  was  also  found  that  no  screens 
or  fences  were  erected  between  the  railroad  and  highway  to  shut 
off  the  view  of  the  trains  passing  over  the  railroad. 

The  case  was  heard  in  Km^s  Bench,  and  Paek,  J.,  in  deliver- 
ing the  judgment  of  the  court,  among  other  things,  said :  "  The 
case  turns  upon  the  meaning  of  the  statute,1  and  the  question  is, 
whether  that  gives  an  authority  to  the  company  to  use  locomotive 
engines  on  the  railway  absolutely,  or  only  with  some  implied 
qualification  or  condition  that  they  should  employ  all  practicable 

1  4  Geo.  4,  ch.  33,  §  8. 
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means  to  protect  the  public  against  injury  from  them  ?  And 
those  means  were  on  the  argument,  suggested  to  be,  the  altering 
of  the  course  of  the  railroad,  or  the  erection  of  fences  or  screens 
of  sufficient  height  to  exclude  the  view  of  the  engines  from  the 
passengers  on  the  highway.  Now  the  words  of  the  statute  in 
question  clearly  give  to  the  company  the  unqualified  right  to  use 
the  engines,  and  we  are  to  construe  provisions  in  acts  of  parlia- 
ment according  to  the  ordinary  sense  of  the  words,  unless  such 
construction  would  lead  to  sorpe  unreasonable  result,  or  be  incon- 
sistent with  or  contrary  to  the  declared  or  implied  intention  of 
the  framer  of  the  law,  in  which  case  the  grammatical  sense  of  the 
words  may  be  extended  or  modified.1  *  *  *  *  It  is  clear 
that  the  makers  of  this  and  the  prior  act  had  in  view  the  con- 
struction of  a  railroad,  with  its  branches,  in  a  certain  defined  line,' 
which  had  been  delineated  on  a  map  deposited  with  the  clerk  of  the 
place,  and  from  which  line  the  road  was  not  to  deviate  more  than 
one  hundred  yards,  and  not  into  the  grounds  of  persons  not  men- 
tioned in  the  book  of  reference.  The  legislature,  therefore,  must 
be  presumed  to  have  known  that  the  railroad  would  be  adjacent 
for  a  mile  to  the  public  highway,  and  consequently  that  travelers 
upon  the  highway  would,  in  all  probability,  be  incommoded  by 
the  passage  of  locomotive  engines  along  the  railroad.  That  being 
presumed,  there  is  nothing  unreasonable  or  inconsistent  in  sup- 
posing that  the  part  of  the  public  which  should  use  the  highway 
should  sustain  some  inconvenience  for  the  sake  of  the  greater 
good  to  be  attained  by  other  parts  of  the  public,  in  the  more . 
speedy  traveling  and  conveyance  of  merchandise  along  the  new 
railroad. 

Can  any  one  say  that  the  public  interests  are  unjustly  dealt 
with,  when  the  injury  to  one  line  of  communication  is  compensa- 
ted by  the  increased  benefit  to  another  ?  So  far  is  such  a  proceed- 
ing from  being  unreasonable,  that  it  was  held  by  the  majority  of 
the  judges  in  Rex  v.  Russell,  6  B.  &  0.  566,  that  a  nuisance  was 
excusable  at  common  law  on  that  principle,'  and  whether  that  be 

1  Eyston   v.  Shedd,  Plowden,  463 ;  *  Rex  v.  Russell  has  been  directly 

Bacon's  Abr.,  Stat.  I.  overruled  in  several  cases,  since  deci- 

*  1  and  2  Geo.  4,  ch.  44,  §  6,  and  4  id.  ded  by  the  same  court. 
4,  ch.  33,  §  3. 
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the  law  or  not,  at  least  it  is  clear  that  an  express  provision  of  the 
legislature  having  that  effect  cannot  be  unreasonable. 

It  is  true  that  the  same  object,  that  of  giving  one  part  of  the 
public  the  benefit  of  the  use  of  these  engines,  might  have  been 
effected  without  the  same  injury  to  the  other  part  using  the  road, 
if  the  act  had  imposed  on  the  .company  the  obligation  of  erecting 
a  sufficient  fence  or  screen  at  their  own  cost ;  or  had  provided  that 
the  line  of  said  road  should  be  different  at  that  place ;  but  it  is 
by  no  means  necessary  to  imply  such  an  obligation  in  order  to 
make  the  statute  reasonable  and  consistent,  for  it  has  been  shown 
to  be  so  without ;  and  it  is  natural  to  suppose  that  if  such  a  con- 
dition had  been  intended,  it  would  have  been  particularly 
expressed.' 

Sec.  307.  Thus  it  will  be  seen  that  legislative  authority  to  do 
an  act  that  may  operate  to  obstruct  travel  upon  a  highway,  either 
by  an  actual  physical  obstruction,  or  by  rendering  the  travel  over 
it  dangerous  and  unsafe,  is  a  complete  protection  so  long  as  the 
authority  is  exercised  reasonably  and  within  the  provisions  of  the 
act.  But  the  right  must  be  exercised  with  a  reasonable  regard  to 
the  safety  of  the  public.  Thus  in  King  v.  The  Morris  <&  Essex 
R.  R.  Co.,  3  0.  E.  Greene  (N".  J.),  397,  it  was  held  that  the 
grant  of  a  franchise  to  operate  a  railroad  does  not  confer  power 
upon  the  company  to  use  engines  so  constructed  as  to  throw  out 
burning  coals  that  may  set  fire  to  buildings  along  the  line  of  the 
road.  But  the  road  must  be  so  operated  as  to  create  the  least 
damage  to  the  public  or  individuals,  and  the  franchise  is  conferred 
upon  the  implied  understanding  that  the  company  will  use  such 
machinery  as  will  produce  the  least  injury  to  the  rights  of  others, 
and  their  neglect  to  do  so  makes  them  liable  as  for  a  nuisance  to 
each  individual  injured. 

Sec.  308.  In  Twrwpike  Co.  v.  The  Camden  &  ArrihoyR.  R.  Co., 
2  Harr.  (N.  J.)  314,  it  was  held  that  a  railroad  company  is  lia- 
ble for  an  abuse  of  its  charter  privileges,  or  for  exercising  them 
in  an  extraordinary  and  unlawful  manner ;  and  that  where  a  com- 
pany created  an  unnecessary  disturbance  with  its  engines,  or 

1  Eex  v.  Morris,  1  B.  &  Ad.  441. 
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where  it  unreasonably  blocked  the  streets  and  obstructed  passage 
over  the  same,  with  its  engines  and  cars,  its  acts  were  a  nuisance 
for  which  it  is  answerable  either  at  the  suits  of  individuals  or  by 
indictment. 

DEFECTS   IN   HIGHWAYS   AS    NUISANCES. 

Sec.  309.  For  the  communities,  individuals  or  corporations, 
upon  whom  is  imposed  the  burden  "of  keeping  a  highway  in 
repair,  to  permit  the  same  to  be  out  of  repair  so  as-  to  endanger 
the  safety  of  persons  or  property  passing  over  it,  or  so  as  seriously 
to  interfere  with  convenient  transit  over  the  same,  is  a  public 
nuisance  at  common  law,  subjecting  the  communities,  persons  or 
corporations,  upon  whom  the  duty  of  keeping  it  in  repair  is 
imposed,  to  indictment,  and  generally  to  damages  at  the  suit  of 
persons  injured  by  reason  of  such  defects  or  want  of  repair. 

Sec.  310.  In  England  the  duty  of  maintaining  highways  is 
imposed  upon  the  parishes  in  which  they  are  located,  unless  by 
prescription  or  otherwise,  the  duty  rests  upon  particular  persons.1 
This  liability  is  extremely  stringent  and  so  rigidly  is  it  adhered 
to,  that  if  the  individuals  upon  whom  the  duty  of  making  repairs 
rests  by  prescription  become  insolvent,  or  the  divisions  of  parishes 
upon  which  the  burden  has  formerly  rested  are  exempted  from 
this  duty  by  statute,  the  common-law  liability  reattaches  upon  the 
parish.*  Indeed,  it  has  been  held  in  an  indictment  against  a  par- 
ish for  not  repairing,  that  the  fact  that  by  a  statute  that  was 
declared  to  be  a  public  act,  the  duty  of  keeping  certain  streets  in 
repair  was  imposed  upon  the  commissioners  for  lighting  and  pav- 
ing the  streets  of  a  city,  the  duty  of  keeping  the  streets  in  proper 
repair  was  no  defense  by  the  parish  to  the  indictment,  and  that 
the  parish  could  not  be  exempted  from  liability  otherwise  than  by 

•Katherine  Austin's  Case.  1  Vent-  right  ought  to  repairthe  highways  and 

riB,  189.    In  Austin's  CaBe,  1  Ventris,  no  agreement  with  any  person  what- 

183  the  defendant  was  indicted^ or  set-  ever  can  take  off  this  charge  which  the 

ting    posts  and  rails  in  a  highway,  law  lays  upon  them."     Rex  v.  Mayor 

Hale,  J.,  said :  "  If  there  be  no  special  of  Warwick,  2  Shower,  201 ;    Rex  «. 

matter  to  fix  it  upon  others,  the  parish  Great  Broughton,5  Burrows,  270 ;  Rex 

where  the  highway  is  ought  to  repair  v.  Rayley,  12  Mod.  409  ;  Rex  v.  Stough- 

it  of  common  right."  ton,  2  Wm.  Saunders,  159  ;  Rex  v.  Ec- 

1  See  note,  1  Ventris,  90,  in  which  it  clesfield,  1  B.  &  Ad.  848 ;  Rex  v.  St 

Ib  said  that  every  parish  of  common  Andrews,  1  Mod.  112. 
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express  and  positive  enactment.1  Lord  Ellenbobotoh  said :  "  I 
think  these  acts  are  no  answer  to  this  indictment.  They  certainly 
do  not  expressly  exempt  the  parish  from  the  common-law  liability 
'.  to  repair  all  highways  within  its  limits.  Do  they  create  any 
exemption  by  implication  ?  I  think  not.  The  duty  of  repairing 
may  be  imposed  upon  others,  although  the  parish  be  still  liable. 
The  parish  must,  in  the  first  instance,  see  that  the  street  is  prop- 
erly paved  and  seek  a  remedy  over  against  the  commissioners." 

Sec.  311.  The  parishes  can  only  escape  liability  by  showing 
that  the  highway  is  not  out  of  repair,  or  by  setting  forth  by  plea 
that  particular  persons  ought  to  repair,  and  how,  and  why  they 
are  so  bound,  and  the  plea  must  disclose  such  an  obligation  on 
the  persons  designated  in  the  plea  to  repair,  as  will  in  judgment 
of  law  operate  as  a  full  legal  excuse  for  non-repair  on  the  part  of 
the  parish." 

Seo.  312.  But  while,  by  the  common  law  in  England,  the  par- 
ish is,  prima  facie  bound  to  make  all  repairs  upon  and  keep  all 
its  highways  in  good  condition,  yet  it  may  be  relieved  of  this  bur- 
den and  the  obligations  imposed  upon  particular  persons  or  dis- 
tricts of  the  parish  in  either  of  two  ways.  First,  by  an  inclos- 
ure  of  the  highway  by  the  owner  of  the  land  next  adjacent 
thereto,  and  second,  by  prescription.  As  to  the  first  method,  by 
enclosure  of  the  highways,  the  transfer  of  liability  to  repair  can 
not  be  effected,  when  the  highway  has  not  existed  for  a  time 
beyond  the  memory  of  man,  nor  does  it  accrue  where  the  assign- 
ing land  was  inclosed  before  the  inclosure  was  used  for  passage.' 
The  reason  for  the  transfer  of  liability  is  predicated  upon  the  fact 
that  when  a  highway  becomes  founderous,  and  out  of  repair,  or 
dangerous,  or  incommodious  to  travelers  over  it,  the  public  have 

1  Rex  v.  The  Inhabitants  of  St.  George  2700 ;  Bex  v.  Pendernym,  2  T.  R.  573 ; 

Hanover  Square,  3  Camp.  222.    See,  Regina  v.  Medville,  4  Ad.  &  El.  (N.  S.) 

also,  to  the  same  effect,  Rex  v.  Liver-  240 ;  Rex  v.  Stoughton,  2  Wm.  Saun- 

pool,  3  East,  86  ;  Rex  v.  Scarrisbrook,  ders,  159 ;  Little  Bolton  v.  Regina,  12 

6  Ad.  &  El.  509 ;  Rex o.  Neatherthong,  L.  J.  (N.  S.)  M.  C.  104 ;  Rex  v.  St.  An- 

2  B.  &  Ad.  179 ;  Parsons  v.  St  Mat-  drews,  2  B.  &  C.  190 ;  Regina  v.  Fryd- 

thews  Vestry,  etc.,  L.  R.,  3  C.  P.  56 ;  den,  10  Eng.  Law  &  Eq.  402 ;  Regina 

Rex  v.  Sheffield,  2  T.  R.  108;  Rex  s.  e.  Nether  Hallam,  27  id.  200. 
Exfordshire,  6  B.  &  C.  194 ;  Anony-       «  Regina  v.  Ramsden,  1  Ellis,  B.&  E. 

mous,  1  Ld.  Raym.  725.  949. 

s  Rex  v.  Great  Broaghton,  5  Burrows. 
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a  right  to  pass  upon  the  adjacent  land,  even  though  it  is  sown,1 
and  when  the  land  is  inclosed,  the  public  is  deprived  of  this 
right,  and  hence  the  law  imposes  upon  him  who  incloses  the  land, 
the  duty  of  keeping  the  highway  in  good  repair  and  condition  at 
all  times ;  as,  if  the  inclosnre  was  not  made,  the  public,  in  case  of 
non-repair,  could  go  upon  the  adjacent  land."  The  liability  to 
repair  under  this  condition  of  things  is  imposed  upon  the  occu- 
pant of  the  lands,  and  not  upon  the  owner,  as  it  is  a  charge  upon 
the  land  that  attaches  to  those  in  occupancy.  And  as  the  liability 
is  created  by  the  inclosure,  so  it  can  at  any  time  be  determined 
by  removing  the  fences  and  leaving  the  highway  uninclosed."  If 
a  highway  has  been  anciently  inclosed  on  one  side  and  the  occu- 
pant of  the  lands  inclose  one  side,  he  is  bound  by  this  act  to  keep 
the  whole  way  in  repair,  because  by  the  fencing  of  the  other  side 
for  so  long  a  time,  the  public  have  acquired  the  right  to  go  upon 
the  lands  on  the  other  side  when  the  way  is  founderous,  and  as 
the  right  is  cut  off  by  the  fencing  of  that  side  also,  he  ought  to 
repair  the  whole  way.  But  if  he  fences  one  side  only,  then  he 
is  only  liable  to  repair  one-half  the  way.4 

If  the  inclosure  is  made  under  authority  of  an  act  of  parliament 
for  dividing  and  inclosing  open  fields,  the  person  inclosing  is  not 
bound  to  repair,  unless  upon  writ  of  ad  quod  damnum  such  a 
condition  is  imposed.6 

Sec.  313.  The  liability  to  repair  by  prescription  cannot  be  im- 
posed upon  individuals,  except  it  arises  out  of  the  tenure  of  the 
land,  for  the  acts  of  an  ancestor,  however  long  continued,  cannot 
bind  his  heirs  to  perform  similar  acts  unless  it  is  predicated  upon 
some  profit  that  arises  out  of  the  land  in  consequence  thereof, 
either  in  the  form  of  toll  or  other  profit.  This  must  exist  as  a 
consideration  so  to  speak  for  the  performance  of  the  obligation," 
and  if  the  parish  is  indicted  for  non-repair,  if  it  seeks  to  avoid  the 

1  3  Rolle's  Abr.  390,  A  pi.  1,  &  B.  pi.  B  Rex  v.  Llandillo,  2  T.  R.  232 ;  Res 

2;    Taylor  v.  Whitehead,   Davy,  719;  v.  Fleckman,   1   Bur.  465;     Ex  parte 

Absor  v.  French,  2  Shower,  28.  Vernon,  3  Atk.  771. 

4  Dunscombe's  Case,  Cro.  Car.  360  ;  6  Trevian  v.  Lawrence,  1  Ld.  Raym. 

Rolle's  Abr.,  B.  pi.  1.  1051 ;    Speake  11.  Richards,  Hoi.    200  ; 

3  Rex  b.  Stoughton,2  Wra.  Saunders,  Magrath  v.  Hardy,  4  Bing.  (N.  C.)  782  ; 
160.  Armstrong  v.  Norton,  3  Ir.  Rep.  100. 

4  Rex*.  Stougliton,  2  Wm.  Saunders, 
16 ;  Hawkins'  P.  C.  76,  §  7. 
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liability  by  showing  a  prescriptive  right  imposed  upon  some 
individual  to  make  the  repairs,  it  must  not  only  set  up  the  imme- 
morial usage,  but  it  must  also  show  that  the  usage  is  predicated 
upon  a  liability  ratione  tenurae.  In  Reg'ma  v.  Blackmore,  9 
Eng.  Law  &  Eq.  541,  the  defendant  was  indicted  for  not  repair  ■ 
ing  certain  divisions  of  two  highways,  for  the  division  of  Ford. 
Evidence  was  given  upon  the  trial  of  the  conviction  of  a  former 
owner  and  occupant  of  the  lands  in  respect  to  which  the  liability 
was  said  to  arise,  for  the  non-repair  of  the  same  highway,  as  well 
also  as  repairs  made  by  other  occupants  subsequent  to  the  convic- 
tion, and  that  the  defendant  purchased  the  lands  after  public 
notice  of  this  liability  to  repair.  The  defendant  was  convicted, 
and  upon  hearing  in  the  court  of  criminal  appeals,  Paeke,  B., 
said :  "  I  think  the  conviction  is  right.  The  question  is,  whether 
there  was  evidence  to  go  to  the  jury  of  the  defendant's  liability 
to  repair  the  road  ratione  tenurae ;  and  I  am  of  opinion  that 
there  was,  and  that  the  conviction  of  the  former  owner  operates 
as  an  estoppel."  Where  a  corporation  aggregate  has  been  used 
to  make  repairs  so  that  the  obligation  upon  it  has  become  fixed 
by  prescription  it  is  sufficient  to  show  that  "  it  ought  and  hath 
used  to  do  it,"  and  it  is  not  necessary  that  it  should  be  shown  to 
stand  on  any  tenure  of  lands.  Its  liability  rests  upon  the  naked 
ground  that  it  shall  be  presumed  to  be  bound  to  do  what  it  has 
always  done." ' 

Angell  says  on  page  294  of  his  work  on  Highways,  "  that  this 
liability  ought  properly  to  be  considered  as  originating  in  a  cus- 
tom rather  than  a  prescription.  "  For,"  he  adds,  "  a  prescription 
ought  to  have  by  common  intendment  a  lawful  beginning.  A 
custom  may  be  good  although  the  particular  reason  of  it  cannot 
be  assigned,  for  it  suffices  if  no  good  reason  can  be  assigned  against 
it."  It  would  seem  from  the  authorities  that  so  far  as  the  liability 
of  corporations  are  concerned  to  make  repairs,  it  is  sufficient  to 
establish  the  custom,"  but  as  to  individuals,  the  liability  depends 

1  2  Angell  on  Highways,  293 ;  Rex  •».  s  Rex  v.  Great  Broughton,  5  Bur- 
Stratford  on  Avon,  14  East,  348 ;  Rex  rows,  2710  ;  Regina  v.  Burnoldswick, 
v.  Gloucester  &  Birmingham  Railway  4  Ad.  &  El.  (N.  S.)  499 ;  Rex  °>.  Hat- 
Co.,  9  C.  &  P.  469 ;  1  Hawkins'  P.  C,  oh.  field,  Barn.  &  Aid.  75  :  Rex  ».  EccleB- 
76,  §  8 ;  oh.  77,  §  2.  field,  1  id.  348. 
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wholly  upon  prescription,  and  cannot  be  sustained  unless  there  is 
a  consideration  so  to  speak  underlying  it. 

Sec.  314.  The  prescriptive  liability  to  repair  only  extends  to 
the  old  way.  If  a  new  way  is  established,  or  if  the  old  way  is 
enlarged,  the  liability  to  repair  is  not  extended  beyond  the  old 
way.  The  occupant  is  not  bound  to  repair  the  new  way,  nor  the 
part  of  the  old  way  so  enlarged.  All  excess  is  to  be  repaired  by 
the  parish.1 

■ 

Sec.  315.  Where  a  land  owner  is  bound  to  repair  a  highway 
rationc  tenurm,  it  is  said  to  be  doubtful  whether  an  action  can  be 
maintained  against  him  by  the  person  who  has  sustained  damage 
by  reason  of  the  road  being  out  of  repair.  But  it  has  been  held 
that  the  lord  of  a  manor  may  have  an  action  under  a  prescription 
that  he  and  all  who  had  his  estate  had  a  right  to  have  a  bridge 
kept  in  repair  by  the  owner  of  a  mill.3 

Sec.  316.  The  repair  of  all  bridges  in  England  is  prima  facie, 
whether  foot,  horse  or  carriage  bridges,  by  the  common  law 
imposed  upon  the  inhabitants  of  the  county,  unless  as  in  the  case 
of  highways  they  can  show  that  the  liability  rests  upon  others. 
The  liability  of  a  county  in  every  respect  rests  upon  the  same 
ground  as  that  of  parishes  to  repair  highways.8  But  the  bridge 
must  be  public*  In  Bacon's  Abr.  368,  tit.  Bridges,  pi.  2, 
there  is  an  exception  to  this  liability  named.  "If,"  says  the 
author,  "  a  man  erects  a  mill  for  his  own  profit,  and  make  a  new 
cut  for  the  water  to  come  to  it,  and  make  a  new  bridge  over  it, 
and  the  subjects  used  to  go  over  this  as  over  a  common  bridge, 
this  bridge  ought  to  be  repaired  by  him  who  has  the  mill,  and 
not  by  the  county,  because  he  erected  it  for  his  own  benefit." 
But  if  a  man  builds  a  bridge  for  his  own  private  convenience,  and 
the  public  also  use  it,  whereby  it  becomes  useful  to  the  public, 
the  public  ought  and  must  maintain  it.*     There  is  still  another 

'  Rex  v.  St.  Pancras,  Peake,  286 ;  J  Regina  v.  Southampton,  14  Eng. 

Rex  v.  Townsend,  12  East,  368.  Law  and  Eq.  116  ;   Rex  ®.  W.  R.  of 

'  Young  v.  Davis,  31 L.  J.  Exch.  254  ;  Yorkshire,  5  Burrows,  2596. 

11  Hen.  4,  ch.  28,  p.  83.  *  Id. 
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incident  essential  in  order  to  cast  the  repairs  upon  the  county 
rather  than  the  parish,  and  that  is  that  it  must  be  erected  over 
waters  that  are  properly  "flumen  vel  cursus  aquae;"  that  is, 
water  flowing  in  a  channel  between  banks  more  or  less  defined.1 
Thus  it  was  held  in  Hex  v.  The  Inhabitants  of  Oxfordshire,  1 
Barn.  &  Ad.  287,  that  where  the  road  by  which  a  bridge  was 
approached  passed  between  meadows  which  were  occasionally 
flooded  by  a  river,  and  for  a  convenient  access  to  the  bridge  a 
raised  causeway  had  been  made  having  arches  or  sluices  at  in- 
tervals, for  the  passage  of  the  flood  water,  which  were  equally 
necessary  to  the  safety  of  the  main  bridge  and  the  causeway.  It 
was  held  that  the  inhabitants  of  the  county  were  not  bound  to 
repair  the  arches  because  there  was  no  water  answering  to  the 
description,  "fumm  vel  cursus  aquce." 

Sec.  317.  In  the  United  States  there  is  no  common-law  obli- 
gations ol  maintaining  or  repairing  either  highways  or  bridges. 
Such  obligations  are  raised  and  imposed  by  special  statutes  in 
each  of  the  States,  and  these  obligations  thus  imposed  by  statute 
do  not  vary  essentially  from  the  common-law  rule,  except  a3  to 
the  communities  upon  which  the  burden  is  cast,  and  a  higher 
degree  of  stringency  as  to  the  care  to  be  exercised  over  such  high- 
ways, and  where  any  liability  exists  at  all,  or  more  extended  lia- 
bility for  injuries  resulting  from  want  of  repair.  But  this  obli- 
gation to  repair  .being  strictly  statutory,  and  where  no  such 
obligation  is  expressly  or  by  fair  implication  imposed  by  statute, 
no  private  remedy  exists.' 

Sec.  318.  In  some  of  the  States  the  several  towns  are  charged 
with  the  duty  and  expense  of  keeping  their  highways  in  repair," 
and  frequently  are  invested  in  the  first  instance  with  the  power 

■Bridges  and  Nichols  Case,  Godb.  Mass.  169  ;  Chidseyfl.  Canton,  17  Conn. 

346 ;  Vin.  Abr.,  Bridges,  B.  pi.  13 ;  Rex  475 ;    Bigelow  «   Randolph,  14  Oray 

v.  The  Inhabitants  of  Oxfordshire,  1  (Mass.),  541 ;  Reed  v.  Belfast,  20  Me. 

B.  &  Ad.  289;  Rex  v.  Trafford,  id.  246;  Ball  v.  Winchester,  32  N.  H.  433  ; 

874;    Rex  v.  Whitney,  4  Nev.  &  M.  Tallahassee  s.  Fortune,  3  Fla.  19;  State 

594.  r>.  Murfreesboro,  11   Humph.  (Tenn.) 

2  Morey  v.  New  Fane,  8  Barb.  (N.  217 ;    Commrs.  v.  Martin,  4  Mich.  557. 

Y.  S.  C.)  645 ;  People  o.  Commissioners  8  Vermont,  New  Hampshire,  Maine, 

of  Highways  of  Hudson,  7  Wend.  (N.  Massachusetts,     Connecticut,    Rhode 

Y.)  474:    Riddle  v.  Proprietors,  etc.,  7  Island,  Wisconsin. 
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of  laying  out  and  constructing  new  roads,  altering  old  ones,  or  dis- 
continuing them  altogether,  in  accordance  with  the  provisions  of 
the  statute,  and  are  also  made  liable  in  damages  for  all  injuries 
arising  from  want  of  repair,  while  in  others  liability  depends 
upon  a  special  state  of  facts.1 


1  In  Alabama  by  the  Code  (§  1203) 
a  remedy  is  given  on  the  bond  of 
the  builders  of  highways  for  all 
injuries.  If  there  is  no  bond  the 
county  is  liable ;  and  by  section  1175  of 
the  Code  the  corporate  officers  of  incor- 
porated towns  and  cities  are  indictable 
for  a  misdemeanor,  if  streets  are  out  of 
repair  more  than  ten  days,  and  this 
statute  is  held  to  apply  as  well  to  free 
as  to  toll  bridges.  Barber  County  v. 
Branson,  36  Ala.  (N.  S.)  362.  In  Ar- 
kansas each  overseer  of  roads  must 
cause  all  roads  in  his  district  to  be  kept 
well  cleared  and  in  good  condition. 
Rev.  Stat.  130,  §  12.  In  California 
the  road  master  of  each  town  is  re- 
quired to  keep  all  roads  in  as  good  re- 
pair as  the  means  at  his  command  will 
permit.    2  Gen.  Laws  653,  §  15. 

In  Delaware,  by  Rev.  Code,  178, 
§  32,  an  overseer  is,  if  there  be 
funds  in  his  hands  for  that  pur- 
pose, deemed  guilty  of  a  misdemean- 
or if  he  willfully  allows  the  pub- 
lic roads  or  bridges  to  be  out  of  repair. 
In  Georgia  by  statute  (Cobb's  Ga. 
Stat.  500,  §  4,  504,  3,  6,)  overseers  are 
required  to  cause  the  roads  to  be  well 
worked  and  repaired,  and  for  neglect 
to  do  so  are  subject  to  a  fine  and  action 
for  damages  for  all  injuries  arising 
from  such  defects.  In  Illinois  each 
supervisor,  by  1  HI.  Rev.  Stat.  562,  § 
14,  is  charged  with  the  duty  of  caus- 
ing all  the  roads  in  his  district  to  be 
kept  well  cleaned,  smooth  and  in  good 
repair,  and  is  liable  to  indictment  for 
failure  to  do  so.  In  Indiana  the  same 
statute  in  effect  exists,  but  no  action 
for  damages  can  be  brought  against 
the  supervisor,  but  he  is  subject  to  in- 
dictment for  a  failure  to  properly  dis- 
charge his  duty.  By  Iowa  Laws,  144, 
902,  liability  for  damages  for  defects 
in  highways  arises,  if  after  notice  in 
writing  of  the  defect  in  any  highway 
or  bridge  he  shall  not  in  a  reasonable 
time  repair  the  same,  and  generally  he 
is  required  to  keep  all  highways  in  a 
good  passable  condition.  In  Mary- 
laud  (by  1  Rev.  Code,  p.  610,  §  1, 15, 17) 


provision  is  made  for  the  election  of 
supervisors  to  take  charge  of  and 
direct  repairs  of  the  public  roads,  and 
keep  them  clear  of  obstructions,  and 
for  neglect,  and  malfeasance  are  made 
liable  to  indictment  and  fine.  In  Mich- 
igan (1  Compiled  Laws,  340)  commis- 
sioners of  highways  are  provided  for 
who  have  the  general  oversight  over 
all  highways  and  bridges  in  their 
towns,  and  are  required  to  give  direc- 
tions to  the  overseers  for  the  repair  of 
the  same  and  how  it  shall  be  done. 
There  are,  however,  certain  general 
duties  that  the  overseer  is  required  to 
perform  without  directions  from  his 
superiors.  The  commissioners  are  lia 
ble  to  indictment  for  neglecting  to 
cause  the  roads  and  bridges  to  be  kept 
in  proper  repair,  but  not  unless  they 
have  funds  in  their  hands  for  that  pur- 
pose, and  an  indictment  should  affir- 
matively state  that  they  have  funds, 
etc.  In  Mississippi  (1  Hutch.  Miss 
Code,  253,  chap.  9,  art.  7)  the  over- 
seers of  roads  and  bridges  are  liable  to 
fine  if  without  good  cause  they  neglect 
for  the  space  of  ten  days  to  put  any 
road  or  bridge  that  is  out  of  repair 
in  proper  repair.  In  Missouri  (Gen. 
Stat.  266,§46)  overseers  are  made  liable 
for  willful  neglect  to  repair,  and  are 
liable  for  all  damages  arising  from 
neglect  to  repair  after  notice,  or  to  fine, 
if  they  have  funds  for  that  purpose 
unexpended. 

In  New  Jersey  (Nixon's  Dig.  706,  §§ 
21,  43)  overseers  are  required  to  keep 
the  highways  in  good  order,  to  work, 
clear  out  and  amend  the  same,  while 
the  townships,  or  board  of  county  free- 
holders, are  chargeable  with  the  duty 
of  repairing  all  bridges,  and  are  liable 
in  damages  for  all  injuries  that  result 
from  their  neglect,  the  judgment  to  be 
paid  by  the  township  or  county  as  the 
case  may  require.  (Nixon's  Dig.  74, 
§  18.)  In  New  York  by  statute  (1  Rev. 
Stat.,  pp.  501-504)  the  commissioners  of 
highways  are  given  the  general  super- 
vision of  all  highways  and  are  required 
to  direct  as  to  what  repairs,  and  how 
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But.  it  is  not  important  for  the  purposes  of  this  work  to  con- 
sider what  communities,  corporations  or  individuals  are  liable  to 
keep  highways  in  repair.  These  are  matters  that  are  provided 
for  by  the  statutes  of  the  several  States,  and  where,  in  a  given 
State,  a  highway  is  defective  in  any  respect,  so  as  to  endanger  the 
safety  of  public  travel  over  it,  the  statute  readily  points  to  the 
party  liable  to  respond  either  civilly  for  damages  sustained  thereby, 
or  by  indictment  at  the  suit  of  the  people.  We  have  only  to 
deal  with  the  question,  as  to  what  are  to  be  deemed  defects  in 
highways,  for  it  is  only  defective  highways,  defective  in  construc- 
tion or  repair,  that  come  within  the  purview  of  a  work  on  nui- 
sances. But  it  will  be  seen  by  reference  to  the  note  (2),  ante, 
that  the  highway  system  in  this  country  is  extremely  diverse,  and 
in  many  instances  is  so  loose  and  irresponsible,  that  in  some  of 
the  States  the  cause  for  surprise  is,  not  that  they  have  so  many 
poor  roads,  but,  that  they  have  any  roads  at  all.  Highways  are 
of  some  importance  to  every  community,  and  it  would  almost 
seem  that  that  is  the  best  policy,  which  requires  good  roads  to  be 
made,  and  holds  the  towns  or  communities  up  to  the  strictest 
degree  of  liability  for  their  insufficiency  or  defectiveness. 

they  shall  be  made,  and  the  overseers  to  do  so  they    are    liable    for    such 

are  to  make  all  repairs  under  their  damages  as  may  be  sustained, 

direction,  except  that  the   overseers  In  Ohio,  by  2  Rev.  Stat.  1216,  §  40, 

are  required  to  perform  certain  gen-  the  supervisors  are  subjected  to  a  fine 

eral  duties  without  direction.     Thus  in  for  neglect  to  discharge  their  duties  in 

McFadden  v.  Kingsbury,  11  Wend.  (N.  reference    to  highways  and  bridges. 

Y.)  667,  it  was  held  that  overseers  were  In  Pennsylvania  (Dunlap's  Laws,  646, 

bound  to  keep  the  highways  in  repair  §  42)  supervisors  are  to  keep  the  high- 

whether  they  were  instructed  to  do  so  ways  in  constant  good  repair  and  free 

by  the   commissioners  or   not.      The  from  obstructions,  and  are  liable  to  in- 

overseer  is  liable  to  indictment   for  dictment  for  neglect,  and  an  action  lies 

willful  neglect  to  keep  the  roads  in  against  a  township   for  injuries  sus- 

repair  under  2  E.  S.  696,  §  38,  but  they  tained  from  defect  in  the  highways, 

are  not  bound  to  repair  unless  they  In  South  Carolina  a  penalty  is  imposed 

have  been  provided  with  funds   for  for  the  neglect  of  commissioners  to  re- 

that  purpose,  consequently  are  not  lia-  pair  roads  and  bridges  under  their  con- 

ble  for  damages  that  arise  from  want  trol,  under  the  statute  of  1825'.  In  Ten- 

of  repair,   nor   to   indictment    unless  nessee  the  towns  are  held  liable  for 

they  have  the  requisite  funds  provided  want  of  repair    of    their  roads  and 

by  the  public.    They  are  not  bound  to  bridges.    Hill «.  State,  4  Sneed  (Tenn.), 

use  their  own  funds,  nor  to  repair  un-  443 ;  State  v.  Barksdale,    5  Humph, 

til  funds  have  actually  been  supplied  (Tenn.),  154.  In  Virginia,  by  Gen.  Stat, 

to  them.   In  North  Carolina,  by  chap.  1860,  p.  303,  ch.  52,  §  84,  the  surveyor 

101,  p.  537,  §  21,  overseers  of  high-  of  highways  is  made  liable  to  a  fine  of 

ways  are  required  to  keep  their  high-  not  less  than  $5  nor  more  than  $30  if 

ways  and  bridges  in  repair,  and  free  he  neglects  to  keep  the  roads  in  propel 

from  obstruction,  and  if  they  neglect  condition  and  free  from  obstructions. 
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Sec.  319.  It  may  be  regarded  as  well  settled  that  a  highway 
or  bridge  that  from  any  cause  is  rendered  unsafe  for  the  ordinary 
purposes  of  public  travel  is  indictable  as  a  nuisance,  and  that  the 
town,  city  or  other  municipal,  or  (as  in  the  case  of  turnpike  roads) 
private  corporation  or  individual,  upon  which  or  whom  the  statute 
imposes  the  power  to  control,  and  the  duty  to  repair  the  same,  is 
generally  liable  at  the  suit  of  individuals  for  all  damages  resulting 
from  such  defects.  The  ordinary  business  of  the  country  requires 
that  its  roads  and  streets  should  at  all  times  be  safe  and  conven- 
ient for  the  purposes  of  ordinary  transit  over  them ;  hence,  a 
more  than  ordinary  degree  of  vigilance  is  required  in  that  respect. 

Sec.  320.  But  there  is  a  distinction  made  between  streets  and 
highways  in  different  localities.  A  great  thoroughfare  over  which 
a  large  number  of  persons  and  teams  are  passing  each  day,  and 
which  connects  important  points,  requires  a  much  higher  state  of 
repair,  and  a  higher  degree  of  care  and  watchfulness  on  the  part 
of  those  having  it  in  charge,  than  a  highway  in  a  thinly  settled 
section  of  country,  and  that  is  but  little  used. 

This  distinction  is  suggested  by  common  sense,  and  is  recognized 
by  the  courts.'     Therefore,  it  is  always  proper  for  the  jury  to  take 
into  consideration  the  geographical  condition  of  the  country,  the 
nature  of  the  soil,  the  grade,  the  ordinary  uses  to  which  the  high- 
way is  applied,  as  elements  in  determining  whether  or  not  a 
highway  is  in  proper  condition  and  repair.     In  the  case  of  Mull 
v.  Richmond,  2  Woodb.  &  M.  (XL  S.)  337,Woodbuet,  J.,  said :  « If 
a  road  is  on  a  steep  mountain  side,  or  is  carried  up  from  the  bed 
of  a  stream  against  a  steep  cliff  of  rocks  or  through   a  narrow 
^orge  or  notch  among  the  hills,  a  double  track  would  seldom  be 
expected,  though  places  should  be  made  at  no  .great  distances  for 
prsons  to  turn  out  entirely,  and  others,  where,  by  each  turning 
oit  in  part,  each  could  safely  pass.     Some  of  these  distances,  like 
thj  Jew's  leap  in  Africa,  or  the  Notch  of  the  White  Hills,  or 
sone  modern  tunnels,  might  be  so  far  apart  as  to  require  a  horn 

1  lull  a.  Richmond,  2  "Woodb.  &  M.  (TT.  S.)  161 ;  Laker  v.  Brookllne,  13  Pick. 

(TJ.S.337;  Church s.Cherryfield, 33  Me.  (Mass.)  343 ;  Drake  v.  Lowell,  13  Mete, 

46O;'itz0.Bo8ton,4Cush.(Mass.)365;  (Mass.)  292;  State  v.  Beeman,  35  Me, 

Richadgon  v.  Royalton  Turnpike  Co.,  242. 
6  Vt.  46 ;  Providence  v.  Clapp,  17  How. 
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to  be  blown,  or  a  loud  halloa  made  to  apprise  others  at  the  other 
end  to  wait.  Some  of  them,  where  the  road  was  straight,  might 
be  seen  by  common  observation,  and  all  that  can  be  reasonably 
required  in  such  localities  is,  that  the'  road  shall  be  adapted  to 
the  state  of  the  country,  the  amount  of  travel  over  it,  and  its 
ordinary  uses." 

Sec.  321.  As  to  what  constitutes  a  defect  is  in  many  instances 
a  mixed  question  of  law  and  fact,  depending  upon  a  variety  of 
conditions  that  vary  with  the  circumstances  of  each  case,  and 
which  come  within  the  province  of  a  jury  under  proper  instruc- 
tions from  the  court.1  On  the  other  hand  there  ar6  a  species  of 
defects  that  are  nuisances  in  se,  and  the  mere  existence  of  which 
render  the  highway  indictable,  and  which  subject  the  town,  corpo- 
ration or  individuals  upon  whom,  under  the  law,  the  duty  is  cast 
to  keep  the  highway  in  proper  repair,  liable  for  all  the  damages 
that  result  therefrom.1 

Sec.  322.  The  obligation  imposed  by  the  law  is  to  keep  the 
roads  in  good  repair,  and  it  is  no  defense  either  to  an  indict 
ment  or  action,  that  ordinary  care  has  been  used  by  the  town  in 
repairing  and  keeping  them  in  a  safe  condition.     The  obligation 
is  to  make  them  safe  and  convenient  for  the  purposes  of  public 
travel,  and  this  must  be  done  at  all  hazards."     That  degree  of  care 
and  attention  required  in  this  respect  has  been  said  to  be  such  as 
a  discreet  and  cautious  individual  would  or  ought  to  use  if  the 
risk  was  his  own,  and  should  be  measured  by  the  magnitude  of 
the  injury  likely  to  occur  from  its  omission/    And  the  obliga-  , 
tion  is  absolute  and  imperative,  and  cannot  be  avoided  by  reason/ 
of  the  pecuniary  or  other  inability  of  the  town  or  corporation.  *j 

Sec.  323.  It  will  of  course  be  understood  from  what  has  pre 
viously  been  stated,  that  a  town  or  municipal  corporation  upfli 
which  rests  the  burden  of  keeping  its  highways  in  repair,  is  cf>t 

1  Green  v.  Danby,  12  Vt.  388  ;  Fits  v.  2  Horton  v.  Ipswich,  12  Cush.  (Mta.) 
Boston, 4  Cush.  (Mass.)  365;  Merrills.    488.  ' 

Hampden,  26  Me.  234 ;  Kelsey  u.  Glo-        8  City  of  Madison  v.  Ross,  3  Ind/30 , 
ver,  15  Vt,  708 ;  Kice  v.  Montpelier,  19    Chicago  v.  Mayor,  18  111.  349 
id.  470.  *  Winship  v.  EnBeld,  42  N.  H197 ; 

Erie  City  v.  Swingle,  22  Penn.  3fL. 
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liable  for  any  defects  therein  until  the  highway  has  been  regu- 
larly adopted  or  established  as  such.1  Neither  is  it  liable  for  any 
defects  either  in  a  highway  or  bridge  that  has  been  laid  out  with- 
out authority,  although  mere  irregularities  in  the  laying  out  or 
establishment  of  the  road  will  not  prevent  liability  attaching  to 
keep  the  road  in  proper  repair. a  No  formal  adoption  is  necessary. 
If  the  highway  has  been  used  as  such,  and  repaired  and  recognized 
by  the  proper  authorities  as  a  highway,'  it  becomes  so  to  all  intents 
and  purposes.  Although  there  are  exceptions  to  this  rule,  as 
where  the  repairs  have  been  made  under  a  mistaken  idea  of  its 
liability  to  repair,  or  when  the  duty  of  repairing  belongs  to  an 
individual  or  some  other  town.4 

Sec.  324.  The  law  requires  that  highways  and  streets  shall  be 
kept  in  a  safe  and  proper  condition  for  public  travel  and  free 
from  any  defects  that  render  passage  over  it  unsafe  or  inconve- 
nient for  the  public.  As  to  the  precise  degree  of  liability  for 
defects  in  a  highway,  no  definite  rule  can  be  given  that  is  appli- 
cable to  all  cases,  but  it  may  be  stated  as  a  general  proposition, 
that  any  defect  that  impairs  the  safety  of  the  highway  for  the 
purposes  of  travel,  or  essentially  interferes  with  its  convenient 
use,  is  an  indictable  and  actionable  nuisance,  at  common  law.' 
As  a  rule,  those  defects  only  are  actionable,  which  are  indictable 
at  common  law  as  nuisances ;  *  but  all  obstructions  of  highwaj's  or 
defects  rather,  that  are  indictable  as  nuisances,  do  not  furnish  the 
basis  for  an  action  against  the  town.7 

1  State  v.  Price,  21  Md.  449  ;  Jones  *  State  v.  Alburgh,  23  Vt.  262  ;  Proc 
v.  Andover,  9  Pick.  (Mass.)  146 ;  Page  tor  v.  Andover,  42  N.  H.  362 ;  Reed  o 
■u.  Wethersfield,  13  Vt.  424 ;  St  Paul    Cornwall,  27  Conn.  48. 

v.  Seitz,  3  Minn.  297 ;  Milwaukee  v.  6  Cogswell  v.    Lexington,  4   Cush. 

Davis,  6  Wis.  377 ;  Haywood  v.  Charles-  (Mass. )  307 ;    Harrison  v.  New  Haven, 

town,  43  N.  H.  61 ;  Perrine  v.  Farr,  2  34  Conn.  135  ;  Davis  v.  Bangor,  42  Me. 

Zabr.  (N.  J.)  356 ;  Runy  v.  Skonberger,  522. 

2  Watts  (Penn.),  23  ;  State  v.  Randall,  6  Merrill  v.  Hampden,  26  Me.  234  ; 

2  Strob.  (S.  C.)  110.  Howard  v.  North  Bridgewater,  16  Pick. 

2  Hyde  v.  Jamaica,  27  Vt.  443 ;  Indi-  189. 

anapolis  v.  Jackson,  2  Ind.  147 ;  Hay-  1  Harrison  v.  New  Haven,  34  Conn, 

wood  v.   Charlestown,  43  N.   H.  61 ;  136 ;  Hixon  v.  Lowell,  13  Gray  (Mass)., 

Sampson  v.  Goochland,  5  Gratt.  (Va.)  59  ;    Fisher  v.   City  of  Boston,  6  Am. 

241.  Rep.  196 ;    In.  Jones  v.  Boston,  6  Am. 

8  Milwaukee  v.  Davis,  6  Wis.  377 ;  Rep.  194,  it  was  held  that   no   action 

Folsom  t>.  Underbill,  36  Vt-  580 ;  Cad-  would  lie  against  a  city  for  injuries 

ner  v.  Bradford,  2   Chand.  (Wis.)  291 ;  occasioned  to  a  traveler  caused  by  the 

KelloggD.Northampton,8Gray(Mass.),  fallingof  a  sign  projecting  over  the 

504. '  sidewalk  and  insecurely  fastened,  by 

38 
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The  reason  is  apparent.  An  act  maybe  done  by  the  owner  of 
lands  adjoining  a  highway,  that  seriously  impairs  its  safety.  As 
by  the  erection  or  placing  some  object  there,  that  is  calculated  to 
frighten  horses,1  or  by  the  erection  of  a  building  so  that  the  eaves 
project  over  the  highway  and  endanger  the  safety  of  those  passing 
along  the  street,  from  the  accumulation  of  ice  and  snow  thereon  ;* 
the  erection  of  an  insecure  building  on  the  line  of  a  public  street 
and  a  multitude  of  other  things  over  which  the  authorities  have, 
and  can  have,  no  control.  The  distinction  arises  here.  For  inju- 
ries resulting  from  any  obstructions  in  the  highway  itself,  and 
over  which  the  proper  authorities  have  lawful  control,  and  which 
they  can  lawfully  remove,  however  they  come  there,  the 
town  or  city  is  liable.  But,  when  the  injury  results  from 
something  outside  the  limits  of  the  highway,  npon  lands 
which  the  authorities  have  no  authority  to  enter  upon,  the 
individual  making  or  continuing  the  erections  or  obstructions, 
alone  is  liable.  He  may  be  indicted  for  maintaining  a  public 
nuisance,  and  made  to  respond  in  damages  to  those  injured 
thereby."     But    it  would  be  highly   inequitable   to   hold   the 

the  proprietor  of  the  building  to  which  naturally  calculated  to  frighten  horses, 

it  was  attached,  even  though  the  inse-  the  town  is  liable.    Judd  v.  Fargo,  107 

cure  condition  of  the  sign  and  the  fact  Mass.  234. 

of  its  projection  over  the  street  had  ''  Hixon  v.  Lowell,  13  Gray  (Mass.), 

been  brought  to  the  attention  of  the  59  ;    Barber   v.    Roxbury,    11    Allen 

city  authorities.    The  liability  rests  (Mass.)  318. 

upon  the  owner.  Taylor  v.  Peckham,  5  8  In  Shepley  v.  The  Fifty  Associates, 
Am.  Rep.  578.  In  Drake  v.  Lowell,  13  101  Mass.  251,  the  plaintiff  sustained 
Me%p.  (Mass.)  292,  it  was  held  that  the  inj  uries  from  the  falling  of  ice  and 
city  was  liable  for  injuries  sustained  snow  upon  him  while  passing  along 
by  the  plaintiff  by  reason  of  the  fall-  the  street,  from  the  roof  of  the  de- 
ing  of  a  defective  awning  projecting  fendant's  building,  which  was  a  pitch 
over  and  across  the.  sidewalk  and  sup-  roof  and  extended  over  the  street,  it 
ported  by  posts  at  the  curbstone.  See  was  held  that  the  roof  was  a  nuisance 
also  Day  n.  Milford,  5  Allen  (Mass.),  98.  and  that  the  defendants  were  liable 
But  in  Hixon  v.  Lowell,  13  Gray  for  the  injuries  sustained.  In  Jones  v. 
(Mass.),  59,  it  was  held  that  the  city  Railroad  Company,  107  Mass.  261,  it 
was  not  liable  for  an  injury  received  was  held  that  where  a  railroad  com- 
by  the  fall  of  snow  and  ice  from  a  pany  erected  a  derrick  upon  their  own 
building  whose  roof  projected  over  the  premises,  the  boom  of  which  projee- 
sidewalk.  Macomber  v.  Taunton,  100  ted  over  the  highway,  and  which  was 
Mass.  255.  used  by  them  in  loading  their  cars,  is 
1  Foshay  v.  Glen  Haven,  3  Am.  Rep.  a  nuisance,  and  the  defendant  was  held 
73  ;  25  Wis.  288,  is  a  case  where  the  liable  to  the  plaintiff  by  reason  of  dam- 
plaintiff's  horses  were  frightened  by  a  ages  sustained  by  him  by  his  horses 
"  hollow  burnt  and  blackened  log  lying  becoming  frightened  at  the  derrick 
close  to  the  traveled  part  of  a  high-  while  in  operation,  and  escaping, 
way  and  within  its  limits."  In  this  In  Judd  v.  Fargo,  107  Mass.  234,  it 
case  it  was  held  that  the  log  being  was  held  that  the  defendant,  who  was 
within  the  highway  limits,  and  being  a  farmer,  was  liable  for  placing  any 
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«      . 
town  liable  for  injuries  resulting  from  something  over  which  they 
have  no  control,  and  which  they  cannot  remove  any  more  than 
any  other  citizen. 

Sec.  325.  The  numerous  annoyances,  inconveniences  and  dan- 
gers to  which  a  person  may  be  subjected  upon  a  highway,  with- 
out redress  against  the  city  or  town,  were  well  illustrated  by  the 
court  in  the  case  of  Hixon  v.  Lowell,  13  Gray,  supra.  "  The 
traveler,"  said  the  court,  "  may  be  subjected  to  inconvenience  and 
hazard  from  various  sources,  none  of  which  would  constitute  a 
defect  or  want  of  repair  in  the  way  for  which  the  town  would  be  • 
responsible.  He  may  be  annoyed  by  the  action  of  the  elements ; 
by  a  hail  storm,  by  a  drenching  rain,  by  piercing  sleet,  by  a  cut- 
ting and  icy  wind,  against  which,  however  long  continued,  a 
town  would  be  under  no  obligation  to  furnish  him  relief.  He 
might  be  obstructed  .by  a  concourse  of  people,  by  a  crowd  of  car- 
riages ;  his  horse  might  be  frightened  by  a  discharge  of  guns,  the 
explosion  of  fire-works,  by  military  music,  by  the  presence  of  wild 
animals ;  his  health  may  be  endangered  by  pestilential  vapors  or 
by  the  contagion  of  disease,  and  these  sources  of  discomfort  and 
danger  might  be  found  within  the  limits  of  the  highway,  and  yet 
that  highway  not  be  in  any  legal  sense  defective  or  out  of  repair. 
It  is  obvious  that  there  may  be  nuisances  upon  traveled  ways  for 
which  there  is  no  remedy  against  the  town  which  is  bound  by 
law  to  construct  and  maintain  the  way.  If  the  owner  of  a  dis- 
tillery, for  example,  or  of  a  manufactory  adjoining  the  street  of  a 
city,  should  discharge  continuously,  from  a  pipe  or  orifice  open- 
ing toward  the  street,  a  quantity  of  steam  or  hot  water,  to  the 
nuisance  and  injury  of  a  passer  by,  they  must  certainly  seek  for 
redress  in  some  other  mode  than  by  an  action  for  a  defective 
way.  If  the  walls  of  a  house  adjoining  a  street  in  a  city  were 
erected  in  so  insecure  a  manner  as  to  be  liable  to  fall  upon  per- 
sons passing  by,  or  if  the  eaves-trough  or  water-conductor  was  so 
arranged  as  to  throw  a  stream  from  the  roof  upon  the  sidewalk, 
there  being  in  either  case  no  structure  erected  within  or  above 
the  traveled  way,  it  would  not  constitute  a  defect  in  the  way." 

thing  upon  the  side  of  a  highway  un-    stance    did     frighten    the    plaintiffs 
reasonably,    that    was    calculated    to    horses  whereby  they  escaped, 
frighten  horses,  and  which  in  this  in- 


800  HIGHWAYS, 

Seo.  326.  The  town  is  only  responsible  for  defects  in  the  high- 
way. It  is  never  responsible  for  injuries  caused  by  any  thing 
outside  the  limits  of  the  highway.  But  it  is  its  duty  to  keep  the 
highway  itself  in  a  constant  state  of  repair,  and  to  see  that  no 
obstructions  are  therein,  and  nothing  there  calculated  to  endanger 
the  safety  of  persons  traveling  over  it  either  on  foot  or.  with  teams, 
and  this  applies  as  well  to  the  space  outside  the  traveled  way 
and  within  the  highway  limits  as  to  the  traveled  path  itself.  The 
town  is  not  bound  to  work  the  whole  space  within  the  highway 
limits,  but  it  is  bound  to  keep  it  clear  of  obstructions,  dangerous 
excavations  or  any  thing  that  may  in  any  manner  jeopardize  the 
safety  of  the  traveling  public. l  In  the  case  of  Morse  v.  Richmond, 
41  Vt.  435,  Steele,  J.,  said :  "  It  is  well  settled  that  it  is  the 
duty  of  towns  to  forbid  and  prevent  the  use  of  their  highway 
margins  as  places  of  deposit  for  private  property,  whether  it  be 
lumber,  shingles,  logs  or  other  matter  that  may  interfere  with 
travel ;  and  if  they  do  negligently  suffer  the  margins  to  become 
and  remain  unsafe  by  being  thus  incumbered,  the  party  who, 
without  fault  on  his  part,  meets  with  an  accident  by  driving 
against  them,  may  recover  of  the  town." 

Sec.  327.  A  traveler  may  use  the  margin  of  the  road  if  he  . 
chooses  to  do  so,  but  if  he  goes  there  unnecessarily,  and  from 
mere  caprice,  he  cannot  recover  for  injuries  sustained  while  trav- 
eling there.8  But  if  he  is  forced  there  from  any  cause,  or  if  in 
traveling  along  the  road  in  the  night  his  horse  accidentally  goes 
there,  and  by  reason  of  any  obstructions  or  defeets,  he  sustains 
an  injury,  the  town  is  liable  therefor."  Logs,  stones,  and  large 
accumulations  of  snow  or  ice  even,  that  endanger  public  travel, 
are  such  defects  in  the'  highway  as  make  the  town  answerable  in 

1  Johnson  n.  Whitfield,  18  Me.  286 ;  essary  dangers  not  contemplated  by 

Bice  v.  Montpelier,  19  Vt.  470  ;  Bryant  law."    Suow  v.  Adams,  1  Cush.  (Mass.) 

c.  Biddlefield,  39  Me.  193  ;  Packard  n.  443 ;  Bigelow  v.  Weston,  3  Pick.  (Mass.) 

Packard,  1 6  Pick.  (Mass.)  191 ;  Siddans  267. 

v.  Gardner,  42  Me.  248.    In  Johnson  v.  s  Willy  v.  Portsmouth,  35  N.  H.  303  ; 

Whitfield,  supra,  Sheplbt,  J.,  says :  Barton  v.  Montpelier,  30  Vt.  650  ;  Sew- 

"  To  allow  the  side  of  the  road  to  be  ard  v.  Milford,  21  Wis.  485. 

incumbered   by  logs  or  other  things  8  Cassady  v.  Stockbridge,  21  Vt.  321 ; 

unnecessarily  placed  there,  would  de-  Bice  is.  Montpelier,  19  id.  470 ;  Dickey 

prive  the  citizens  of  the  whole  width  v.  Maine  Tel.  Co.,  46  Me.  483. 
of  the  way,  or  subject  them  to  unnec- 
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damages  for  any  injuries  resulting  therefrom.1  So,  too,  as  has 
previously  been  stated,  the  town  is  bound  to  remove  any  thing 
from  the  limits  of  the  highway,  no  matter  by  whom  deposited 
there,  that  operates  either  as  an  actual  obstruction,  or  that  is  cal- 
culated to  endanger  the  safety  of  those  passing  over  the  roads 
with  teams,  because  of  its  tendency  to  frighten  horses."  And  as 
illustrative  of  the  rule  that  prevails  in  such  cases,  the  case  of 
Dimmock  v.  Suffield,  30  Conn.  129,  is  in  point.  In  that  case 
the  plaintiff  sought  to  recover  for  injuries  sustained  by  his  horses 
by  reason  of  their  becoming  frightened  at  some  white  plastering 
on  the  side  of  the  road.  It  appeared  that  the  plastering  did  not 
in  any  manner  obstruct  the  road,  and  the  only  claim  made  in  the 
case  was,  that  it  was  calculated  to  frighten  horses,  and  did  frighten 
the  plaintiff's  horses  so  that  they  became  unmanageable  and  ran 
away,  sustaining  considerable  injury.  Hestman,  J.,  in  delivering 
the  opinion  of  the  court,  said-:  "  The  liability  of  the  town  depends 
upon  the  fact  whether  the  plaster  was  in  its  general  operations 
calculated  to  frighten  horses  of  ordinary  gentleness.  There  can 
be  no  doubt  that  a  road  may  be  rendered  unsafe  by  objects  upon 
it  calculated  to  frighten  horses,  but  whether  a  slight  discoloration 
by  the  side  of  a  road,  such  as  was  caused  in  this  case  by  the  plas- 
tering that  lay  there,  was  in  fact  an  object  calculated  to  frighten 
horses,  which  are  usually  gentle,  and  therefore  fit  to  be  driven,  is 
an  entirely  different  question."  The  rule  is  that  the  object  must 
be  such  as  is  calculated  to  frighten  horses  of  ordina/ry  gentleness, 
and  in  this  case  it  appeared  that  the  horse  was  shy- and  skittish, 

1  Cogswell  v.  Lexington,  4  Cush.  frighten  horses,  the  town  was  liable 

(Mass.)    307 ;    Bigelow  u.   Wiston,  3  and  that  it  was  competent,  for  the  pur 

Pick.  (Mass.)  267 ;  Barton  v.  Montpe-  pose  of  establishing  this  fact,  to  show 

lier,  30  Vt.  650.  that  other  horses  in  passing  the  lumber 

*  Littleton  r>.  Richardson,  32  N.  H.  were,  or  were  not  frightened.  In  Davis 
59:  Winship  v.  Enfield,  42  id.  199;  D.Leominster,  1  Allen  (Mass.),  318,  it 
Chamberlain  t>.  Enfield,  43  id.  358 ;  was  held  that  the  town  was  liable  for 
Dimmock  v.  Suffield,  30  Conn.  129 ;  Roy  an  injury  received  by  the  plaintiff 
^.Manchester,  46  N.  H.  59 ;  H  unison  from  a  lot  of  sleepers  placed  in  the 
v.  New  Haven,  34  Conn.  136  ;  Bartlett  highway  covered  by  the  location  of  a 
v.  Hacksett,  48  N.  H.  18.  In.  Darling  railroad ,  by  those  engaged  in  working 
v.  Westmoreland,  52  N.  H.  403,  the  upon  the  railroad.  The  ground  of 
plaintiff  was  passing  a  bridge  when  the  recovery  was  predicated  upon  the 
his  horse  became  frightened  at  a  pile  fact  that  the  town  could  have  removed 
of  lumber  lying  by  the  roadside,  and  the  sleepers  without  interfering  with 
ran  back  and  backed  off  the  bridge,  the  authorized  construction  of  the  rail- 
Tlie  court  held  that  if  the  horse  was  road,  and  were  bound  to  do  it.  Phil- 
frightened  at  the  pile  of  lumber,  and  lips  v.  Veazie,  40  Me.  96 ;  I'urriervg, 
it    was    such    as    was    calculated    to  Lowell,  16  Pick.  (Mass.)  170. 
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and  that  the  plaintiff  by  the  exercise  of  reasonable  care  might 
have  passed  the  object,  therefore  judgment  was  given  for  the 
defendant. 

Sec.  328.  As  a  traveler  may  under  certain  circumstances  go 
upon  the  margins  of  a  highway,  it  is  the  duty  of  the  town  to 
erect  barriers  to  prevent  the  traveler  from  danger  against  steep 
declivities,  miry  places,  or  any  exposure  to  injury  which  might 
be  avoided  if  such  railings  or  barriers  were  erected.1  In  Alger  v. 
Lowell,  3  Allen  (Mass.),  398,  it  -was  held  that  where  a  person 
passing  along  the  street  was  pushed  down  a  steep  declivity  by  a 
crowd,  which  declivity  was  not  protected  or  guarded  by  a  railing, 
in  the  absence  of  any  malice  or  willful  negligence  of  the  crowd  or 
any  person  in  it,  the  plaintiff  might  recover  of  the  city  for  the 
injury  sustained  therefrom. 

Sec.  329.  So,  too,  it  is  the  duty  of  towns  where  there  are  no 
visible  objects  to  indicate  the  limits  of  a  highway,  and  nothing 
that  would  put  a  traveler  upon  his  guard  or  prevent  him  while 
traveling  over  the  highway  in  the  night  from  straying  off  from 
the  same,  to  erect  guards  around  dangerous  places  so  near  to  the 

1  In  Sayden  v.  Attleborough,  7  Gray  below,  the  town  was  liable,  although 
(Mass.),  338,  it  was  held  that  the  ab-  the  proximate, cause  of  the  injury  was 
senceof  a  railing  at  the  side  of  a  high-  the  temporary  loss  of  control  over  the 
way  when  necessary  for  the  security  horse  while  upon  the  bridge,  but  with- 
of  travelers,  is  a  "  deficiency  "  within  out  the  fault  of  the  plaintiff.  In  Mun- 
the  provisions  of  the  statute.  Norris  son  v.  The  Town  of  Derby,  37  Conn. 
v.  Litchfield,  35  N.  H.  271 :  Hunt  v.  298 ;  9  Am.  Rep.  332,  the  town  had 
Pownal,  9  Vt.  411 ;  Collins  v.  Dor-  legally  discontinued  an  old  highway, 
cheater,  6  Cush.  (Mass.)  396 ;  Kimball  and  established  a  new  highway  in 
«.  Bath,  38  Me.  219 ;  Palmer  v.  An-  place  of  the  old  one,  which  was  in 
dover,  2  Cush.  (Mass.)  600 ;  Ireland  v.  every  respect  sufficient,  but  neglected 
Oswego  Turnpike  Co.,  13  N.  T.  526  ;  to  erect  a  fence  or  other  barrier  topre- 
Cobb  <o.  Standish,  14  Me.  198  ;  Joliet  d.  vent  travelers  from  going  upon  the 
Virley,  35  111.  28 ;  Hyatt  o.  Eondout,  old  road.  The  Housatonic  Water 
44  Barb.  (N.  T.  S.  C.)  385 ;  Chicago  r>.  Power  Co.  opened  a  ditch  upon  the 
Gallagher,  44  111.  295 ;  Davis  v.  Hill,  old  road  and  completely  across  it, 
41  N.  H.  329  ;  Portsmouth  B.Wiley,  35  about  twenty  feet  deep.  The  plaintiff 
id.  303 ;  State  v.  Bangor,  30  Me.  341.  in  passing  over  the  highway  in  the 
In  a  recent  case  in  Wisconsin,  Houfe  evening  passed  upon  the  old  highway 
n.  Fulton,  29  Wis.  296 ;  9  Am.  Rep.  and  was  precipitated  into  the  ditch 
570,  it  was  held  that  where  a  person  and  severely  injured.  The  court  held 
in  crossing  a  bridge,  on  the  sides  of  that  the  town  was  liable  for  the  injur- 
which  there  was  no  railing,  with  his  ies.  That  it  was  not  only  its  duty  to 
horse,  and  the  horse  while  on  the  erect,  but  to  maintain  a  suitable  bar- 
bridge  suddenly  stopped,  staggered  rier  to  guard  passengers  against  stray, 
and  fell  over  the  side  of  the  bridge,  ing  upon  the  old  road, 
precipitating  the  plaintiff  upon  the  ice 
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highway  as  to  render  traveling  there  hazardous.1  But  where  the 
limits  of  the  highway  are  well  defined  the  town  is  not  hound  to 
fence  its  road  or  otherwise  guard  against  travelers  going  outside 
its  limits.*  In  fact,  it  may  be  said,  that  a  town  is  bound  at  all 
hazards  to  make  its  highway  safe,  and  as  to  whether  it  is  or  not, 
as  well  as  what  is  necessary  to  make  it  safe,  is  a  question  of  fact 
to  be  determined  in  each  case  according  to  the  circumstances.' 

On  extraordinary  occasions,  as  where  a  railroad  is  being  con- 
structed across  a  highway,  or  while  a  portion  of  the  highway  is 
being  repaired,  or  a  new  bridge  is  being  erected,  or  an  old  one 
repaired,  all  that  can  be  required  of  the  town  is,  that  it  shall  pro- 
vide a  suitable  way  for  passage,  as  safe  as  the  circumstances  will 
allow.4 

Sec.  330.  A  town  cannot  shift  its  liability  to  keep  a  highway 
in  repair,  either  upon  an  individual  or  corporation.  It  may 
arrange  with  individuals  to  keep  them  in  repair,  or  may  be  so 
situated,  as  in  the  case  of  a  railroad  using  a  portion  of  a  highway, 
or  crossing  it  with  a  bridge,  as  to  have  a  remedy  over  for  dama- 
ges which  it  is  compelled  to  pay  for  defects  therein,  but  it  is  pri- 

1  Munson  v.  Town  of  Derby,  9  Am.  constructed  or  altered  as  to  present  at 
Rep.  332;  37  Conn.  298;  Thorp  a.  one  point  two  paths,  both  of  which  ex- 
Town  of  Brookfield,  30  Conn.  320.  hibit  the  appearance  of  having  been 

In  Ireland  a.  The  Oswego,  etc.,  Plank-  used  by  travelers,  and  one  of  them 

road  Uo.,  13  N.  T.  526,  the  defend-  leads  to  a  dangerous  precipice,  while 

ants  were  authorized  to  use  an  exist-  the  other  is  quite  safe,  it  is  the  duty 

ing  highway  for  the  construction  of  of  those  having  charge  of  the  road,  to 

their  road.     In  grading  for  the  Plank-  indicate,  in  a  manner  not  to  be  mis- 

road  the  defendants,  within  the  bounds  taken,  by  day  or  by  night,  that  the  un- 

of  the  former  highway,  excavated  the  safe  path  is  to  be  avoided ;   and  if  it 

earth  so  as  to  make  a  new  path  lower  cannot  be  otherwise  done,  to  put  up 

than  the  former  traveled  track.     The  such  an  obstruction  as  will  turn  the 

new  track  diverged  from  the  traveled  traveler  from  the  wrong  track." 

pathway  of  the  former  highway.   The  2  Hayden  v.  Attleboro,  7  Gray  (Mass.) 

two  tracks  were  on  a  level  at  the  point  338  ;  Davis  t>.  Hill,  41  N.  H.  329  ;  Tut 

where  they  separated,  and  each  was  of  tie  v.  Holyoke,  6  Gray  (Mass.),  447 

sufficient  width  at  that  point  to  admit  Innes  v.  Edinburgh,  Hay.  1 ;  Cogswell 

of  traveling  with  a  carriage ;  but  the  v.   Lexington,   4  Cush.    (Mass.)   307 

old  pathway  gradually  became  higher  Bartlett  v.  Vaughn,  6  Vt.  243. 

than  the  new  track,  and  grew  narrower  3  Bartlett    v.   Vaughn,    6  Vt.   243 

until  it  came  to  a  point  at  a  place  Collins  i>.  Dorchester,  6  Cush.  (Mass.) 

where  it  was  elevated  from  two  to  394  ;  Norwich  «.  Breed,  30  Conn.  535 

three  feet  above  the  new  track.    The  Thorp  v.  Brookfield,  36  id.  320  ;  Mun 

evidence    tended   to    show  that  the  son  v.  Derby,  37  id.  398. 

plaintiff,  driving  along  in  the  evening,  4  Willard  v.  Newbury,  22  Vt.  458 

kept  to  the  old  path  and  was  thrown  Beatty  v.  Duxbury,  24  id.  155 ;  Bar- 

from  his  wagon  and  seriously  injured,  ber  v.  Essex,  27  id.  62;  Kimball  b. 

Denio  J.,  said  :    "  Where  a  road  is  so  Bath,  38  Me.  219. 
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marily  liable,  and  cannot  interpose  as  a  defense  that  some  person 
or  corporation  is  bound  to  keep  the  road  in  repair,1  and  in  Maine 
it  has  been  held  that  this  is  so,  even  where  there  is  a  statute 
requiring  the  person  or  corporation  to  keep  the  road  or  bridge  in 
repair.  But  in  Massachusetts  a  different  doctrine  is  held,  and  in 
view  of  the  fact  that  the  liability  of  the  town  is  purely  statutory, 
it  would  seem  that  where  the  statute  casts  a  portion  of  the  duty 
and  liability  upon  a  person  or  corporation  by  reason  of  a  peculiar 
use  that  they  are  permitted  to  make  of  the  highway,  that  to  that 
extent,  the  town  ought  to  be  relieved  from  liability.8 

Sec.  331.  Where  a  highway  or  bridge  is  suddenly  swept  away 
or  destroyed  by  a  flood  or  other  natural  causes  or  act  of  God, 
there  is  no  common-law  liability  to  rebuild.'  But  if  the  bridge 
only  is  swept  away,  and  the  highway  is  left  unimpaired,  the 
bridge  must  be  rebuilt  as  speedily  as  possible.  So,  too,  towns  are 
bound  to  rebuild  their  roads  and  bridges  with  reasonable  dis- 
patch, however  they  may  have  been  destroyed.4  So,  too,  turn- 
pike companies  are  bound  by  the  common  law  to  keep  their  road 
passable,  and  when  swept  away  by  flood,  are  bound  to  repair  them 
without  unreasonable  delay,6  and  neither  towns  or  turnpike 
companies  can  excuse  themselves  from  this  liability.' 

Sec.  332.  It  has  been  held  that  the  duty  of  towns  to  erect  rail- 
ings along  their  highways  at  dangerous  points,  and  upon  their 
bridges,  does  not  require  them  to  erect  railings  that  are  safe  for 
travelers  to  lean  against,  and  that  towns  are  not  liable  for  damages 

1  State  n.  Gorham,  37  Me.  451.  been  repaired,  the  people,  through  the 

5  Sawyer  v.  Northfield,  7  Cueh.  (Mass.)  Attorney-General  brought  an  inforina- 

490.  tion  in  the  nature  of  a  quo  warranto. 

3  Rex  o.  Landulph,  1  M.  &  R.  393  ;  Cowbn,  J.,  said :  "  The  better  opinion 
Regina  v.  Bamber,  5  Q.  B.  279  ;  Re-  is,  that  a  destruction  of  bridges  which 
gina  v.  Hornsea,  25  Eng.  Law  &  Eq.  by  not  being  restored  leaves  the  road 
582.  impassable  for  any  considerable  length 

4  Clark  v.  Corinth,  41  Vt.  449  ;  Box-  of  time,  presents  such  a  state  of  non- 
ford  v.  Essex,  7  Pick,  (Mass.)  337 ;  repair  as  would  work  a  forfeiture  at 
Briggs  v.  Guilford,  8  Vt.  264 ;  Frost  v.  common  law.  The  road  thus  becomes 
Portland,  11  Me.  271.  and  continues   to  be  a  common  nui- 

s  People  v.  The  President,  Directors  sanee." 

and    Company  of  the    Hillsdale  and  6  Chamberlain  v.   Enfield,  43  N.  H. 

Chatham  Turnpike  Co.  23  Wendell  356  ;  Palmer  v.  Portsmouth,  43  id.  265  ; 

(N.  Y.)  254.    In  this  case  the  bridges  Kimball  v.  Bath,  38  Me.  219 ;  Blaisdell 

upon  the  turnpike  were,  swept  away,  v.  Portland,  39  id.  113. 
and  after  more  than  a  year,  not  having 
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sustained  by  persons  from  the  "  giving  way  "  of  railings  under 
such  circumstances.1  The  reason  for  this  rule  is,  that  the  liability 
of  the  town  only  extends  to  the  maintenance  of  its  roads  and 
bridges  in  a  safe  condition  for  trcwd.  It  is  not  bound  to  furnish 
immunity  against  those  who  use  the  highway  for  any  other 
purpose. 

Sec.  333.  The  duty  of  a  town  to  the  traveling  public  does 
not  extend  to  the  length  of  keeping  its  highways  in  such  condi- 
tion that  no  injury  can  possibly  happen  to  a  person.  While  a 
proper  degree  of  care  is  required  from  the  town,  so  on  the  other 
hand  at  least  ordinary  care  is  required  from  the  traveler.  He 
cannot  shut  his  eyes  and  drive  along  the  highway  in  a  reckless 
manner.  He  must  keep  his  eyes  open,  and  keep  up  a  proper 
degree  of  watchfulness  against  danger.*  He  cannot  drive  into  a 
dangerous  place  in  the  road  simply  because  he  cannot  pass  without 
doing  so ;  neither  can  he  drive  against  an  obstruction  because  it 
happens  to  be  in  the  highway.  *  It  is  only  against  accidents  that 
result  upon  a  highway  to  a  traveler  exercising  reasonable  care,  that 
the  town  is  bound  to  furnish  indemnity/  It  is  not  called  upon 
or  required  to  insure  one  against  the  consequences  of  his  folly." 
It  must  keep  its  roads  safe  for  ordinary  public  travel,  but  if  a 
dangerous  pit  or  obstruction  exists  in  the  highway,  which  the 
traveler  sees  and  can  avoid,  he  is  bound  to  do  so  at  his  peril." 
And  if  his  vision  is  defective,  if  he  would  use  the  highway,  he 

1  Orcutt  v.  Kittery  Point  Bridge  Co.,  necessity  for  his  attempting  to  pass  at 

53  Me.  500 ;  Stickney  v.  Salem,  3  Allen  that  point  it  was  held  that  he  could 

(Mass.).  374;   Stinson  n.  Gardner,  42  not  recover  for  his  injuries,  he  not  be- 

Me.  248.  ing  in  the  exercise  of  a  proper  degree 

5  Hubbard  v.  Concord,  35  N.  H.  52  ;  of  care. 

Wilson  n.  Charlestown,  8  Allen  (Mass.),  4  Hanlon  v.  Keokuk,  7  Iowa,  488  t 

137; Horton B.Ipswich,  12 Cush. (Mass.)  Brown  «.  Jefferson,  16  id.  339;  Smith 

488  ;  Raymond  ®.  Lowell,  6  id.  524 ;  v.  Lowell,  6  Allen  (Mass.),  39  ;  Barker 

Cotter  v.  Wood,  98  Eng.  Com.  Law,  e.  Savage,  45  N.  Y.  191 ;  Hartfield  v. 

568 ;  Rathbun  v.  Payne,  19  Wend.  (N.  Roper,  21  Wend.  (N.  T.)  399  ;  Nichol- 

Y.)  399.  son  v.  R.  R.  Co.,  41  N.  Y.  542 ;  Baxter 

3  In  Raymond  v.  Lowell,  6  Cush.  v.  R.  R.  Co.,  id.  502;  Hartz  v.  Central 

(Mass.)  524,  a  person  who  attempted  to  Co.  of  N".  J..  42  id.  472. 

cross  a  street  in  the  day  time  at  a  point  6  Hubbard  r>.  Concord,  35  N.  H.  52. 

which  had  been  necessarily  and  prop-  •  Carolus  v  Mayor,  etc.,  6  Bosw.  (N. 

erly  appropriated    for   a   drain,  and  Y.  Sup.  Ct.)  15 ;  James  v.  San  Fran- 

which  was  Covered  by  an  iron  grating,  cisco,  6  Cal.  528 ;  Packard  v.  New  Bed- 

and  in  doing  so  slipped  and  fell  and  ford,  9  Allen  (Mass.)  90. 
was  thereby  injured.    There  being  no 

39 
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must  do  it  with  an  added  degree  of  caution.1  But  he  is  not  pre- 
cluded from  passing  oyer  the  street.  He  has  a  right,  to  rely 
upon  the  streets,  as  being  safe,  and  if,  in  the  exercise  of  proper 
care,  he  is  injured,  by  reason  of  any  defect  which  the  town  is 
bound  to  repair,  the  town  is  liable  to  respond  in  damages. 
The  question  as  to  what  is  a  defect  in  a  highway,  or  as  to 
whether  the  defect  caused  the  injury  complained  of,  is  always  a 
question  of  fact  for  a  jury,"  and  in  determining  the  question,  the 
nature  of  the  accident,  the  circumstances  under  which  it  occurred, 
the  character  of  the  road,  the  extent  of  its  use,  the  season  of  the 
year,  the  nature  of  the  soil,  the  climate,  the  acquaintance  of  the 
party  with  the  highway,  are  all  to  be  considered  in  determining 
the  question  of  liability.'  The  fact  that  the  highway  was  built, 
or  repaired,  with  the  greatest  degree  of  care,  when  the  duty  of 
keeping  in  repair  is  imposed  by  express  statute,  will  not  relieve 
from  liability,  if  the  road  was  in  point  of  fact  defective,  liability 
attaches  for  all  the  injurious  results.4  But,  in  all  other  instances, 
as  in  the  case  of  turnpike  roads,  towns  or  municipal  corporations, 
where  only  a  common-law  liability  exists,  ordinary  care  in  the 
construction  and  maintenance  of  roads  is  all  that  is  required.'  It 
would  be  impossible  to  refer  to  all  the  instances  in  which  certain 
conditions  of  a  highway  have  been  held  defective.  The  subject 
thoroughly  treated  would  require  more  than  a  volume  of  itself. 
It  will  be  understood,  from  what  has  already  been  said,  that  any 
thing  omitted  to  be  done,  as  well  as  any  thing  done  or  existing  in 
a  highway  that  endangers  the  safety  of  public  travel  over  it,  is  a 
defect,  and  that,  if  actual  injury  results  therefrom,  liability 
attaches  for  the  consequences  upon  that  person  or  body  upon 
whom  the  law  imposes  the  duty  of  repairing  or  maintaining  the 
highway. 

1  Eenwick  v.  5T.  T.  C.  E.  R.  Co.,  36  »  Hutchinson  0.  Concord,  41  Vt.  271. 
N.  T .  133 ;  Davenport  v.  Ruckman,  37  *  Howe  v.  Castleton,  25  Vt.  162 ;  Mer 
id.  568.  rill  v.  Hampden,  26  Me.  234 ;  Horton  t>. 

2  Johnson  v.  Haverhill,  35  N.  H.  74 ;  Ipswich,  12  Cash.  (Mass.)  488. 
Providence  0.  Clapp,  17  How.  (U.  S.)  *  Bridge  Co.  «.  William,  9  Dana 
161;  Green  d.  Danby,  12Vt.338;  Mer-  (Ky.),  403;  Goshen  Turnpike  Co.  e. 
rill  v.  Hampden,  26  Me.  234 ;  Fitz  v.  Sears,  7  Conn.  86 ;  Davis  e.  Lamoille 
Boston,  4  Cush.  (Mass.)  365 ;  People  ».  County  Turnpike  Co.,  27  Vt.  602 ; 
Carpenter,  1  Mich.  273.  Townsend  v.  Turnpike  Co.,  6  Johns. 

(N.  T.)  90. 
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CHAPTEE  EIGHTH. 

NUISANCES   RELATING  TO   WATER. 

Sec.  334.  Right  of  land  owner  to  water. 

335.  Usufructuary  interest  incident  to  land. 

336.  Riparian  owner's  title  extends  to  the  center  of  the  stream. 

337.  The  right  to  use  of  water  in  its  natural  condition. 

338.  Water-courses  denned. 

349.  No  water-course  where  there  is  no  definite  source  of  supply. 

340.  Rule  in  Duddon  v.  Guardians,  etc. 

341.  When  water-course  assumes  its  attributes. 

342.  Quantity  of  water  is  not  the  test. 

343.  Rule  in  Luther  v.  Winnisimet. 

344.  Ownership  of  the  banks  necessary  to  confer  right  to  the  beneficial 

use  of  water-course. 
345    Same  continued. 

346.  Priority  of  occupation. 

347.  To  what  uses  and  in  what  order  water  may  be  applied. 

348.  Rule  where  water  is  confined  by  dams. 

349.  Liability  of  dam  owner  for  injuries. 

350.  Same  continued. 

351.  Strictness  of  right  to  have  water  flow  in  its  natural  channel. 

352.  Right  to  erect  bulwarks. 

353.  Easements  in  water ;  how  acquired. 

354.  Same  continued. 

355.  Rule  in  Tyler  v.  Wilkinson. 

356.  Actions  may  be  maintained  when  no  actual  damage  is  done. 

357.  Water  rights  as  the  subject  of  grant. 

358.  Reasonableness  of  use,  question  for  a  jury. 

359.  Benefits  from  wrongful  use,  no  defense. 

360.  Effect  of  a  license  and  of  acquiescence. 

361.  Rule  in  Brown  «.  Bowen. 

362.  Effect  of  assent  where  heavy  expenditures  are  made  —  equitable 

estoppel. 

363.  Rule  in  Hetfield  v.  R.  R.  Co. 

364.  Rule  in  Roberts  v.  Rose 

365.  Flooding  lower  lands  by  fitful  and  unnatural  discharges  of  water. 

Seo.  334.  There  is  no  special  property  or  ownership  in  rwnnmg 
water.  While  it  remains  in  the  earth  intermingled  with  the  soil 
itself,  or  while  it  lies  there,  or  even  when  upon  the  surface  in  a 
state  of  inertia,  it  is  the  property  of  him  who  owns,  the  land,1  but 

1  Haldeman  t>.  Bruckh  art,  45  Penn.    724 ;  Chasemore  <o.  Richards,  7  H.  L. 
6t.  514;  Harwood  v.  Benton,  32  Vt.    Cas.  349;  Acton  u.Blundeil,  12  Mees.& 
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when  it  has  liberated  itself  and  assumes  a  distinctive  form  apart 
from  the  soil,  and  forces  itself  from  the  boundaries  in  which  it 
has  been  confined  and  assumes  the  attributes  of  a  running  stream, 
however  small  in  proportions  or  insignificant  in  the  purposes  to 
which  it  can  be  applied,  it  at  the  same  time  loses  its  character  as 
property,  and,  like  light  and  air,  becomes  subject  to  the  reason- 
able use  of  every  person  through  whose  land  it  flows,  but  still  is 
the  actual  property  of  no  one. 

There  are  rights  incident  thereto  in  the  owner  of  the  soil  which 
cannot  be  violated  with  impunity ;  rights  that  are  distinct  from 
those  enjoyed  by  the  public  generally,  and  which  exist  not 
because  of  any  special  property  in  the  water,  but  because  of  the 
ownership  of  the  land  over  and  through  which  it  flows,  and  the 
rights  that  are  necessarily  created  thereby.  Every  person  has  a 
right  to  have  the  air  that  diffuses  itself  over  his  land  come  there 
in  its  natural  purity  and  in  its  usual  volume,  subject  to  such  rea- 
sonable interference  therewith,  as  arises  from  a  reasonable  use  of 
it  by  others.  So  with  water.  "When  it  takes  a  course  and  settles 
itself  into  a  natural  channel  it  becomes  the  right  of  every  person 
to  have  it  flow  over  his  land  in  that  natural  channehundiminished 
in  quantity  and  unimpaired  in  quality,  except  to  the  extent  that 
grows  out  of  a  reasonable  use  for  the  usual  and  ordinary  purposes 
of  life  by  those  above  him  on  the  stream.1 

W.  336  ;  Bassett  v.  Company,  43  N.  H.  In  a  case  recently  decided  in  the 

579  ;  New  River  Co.  v.  Johnson,  2  E.  &  court  of  appeals  in  New  York,  Clinton 

E.  415 ;  Trustees  v.  Toumans, 45  N.  T.  ■».  Myers,  46  N.  Y.  511 ;  7  Am.  Rep. 

362;  Chatfield  v.  Wilson,  28  Vt.  49;  373,  Grover,  J.,  says  :  "No proprietor 

Frasier  v.  Brown,  12  Ohio  St.  304 ;  Bliss  has  the  right  to  use  the  water  to  the 

v.  Greely,  45  N.  Y.  671 ;  Wheatley  v.  prejudice  of   other  proprietors  above 

Baugh,  25  Penn.   St.  528;    Roath  <o.  or    below   him   on  the  stream.      He 

Driscoll,  20  Conn.  533  ;  Ellis  v.  Duncan,  has  no  property  in  the  water  itself, 

21  Barb.  (N.  Y.  S.  C.)  230;  Hanson  v.  but  a  simple  usufruct  of  it  as  it  passes 

McCue,  42  Cal.  303.  along." 

1  Mason  v.  Hill,  5  B.  &  Ad.  1.  In  Chasemore  v.  Richards,  7  H.  L.  349  j 
Tyler  v.  Wilkinson,  4  Mason  (H.  S.),  Wood  v.  Waud,  3  Exchq.  748 ;  Lord  «. 
397,  Story,  J.,  sayB :  "  Every  proprietor  Commissioners  of  Sidney,  12  Mos.  P.  C. 
upon  each  bank  of  a  stream  is  entitled  473;  Davis  n.  Getchell,  50  Mo.  604; 
to  the  land  covered  with  water  in  front  Gould  v.  Boston  Dock  Co.,  13  Gray 
of  his  bank  to  the  middle  thread  of  (Mass.),  443 ;  Campbell  v.  Smith,  3  Hal- 
the  stream.  *  *  *  In  virtue  of  stead  (N.  J.),  140 ;  Hendricks  v.  Cook, 
this  ownership  he  has  a  right  to  the  use  4  Ga.  241;  Gardner  v.  Newburgh,  2 
of  the  water  flowing  over  it  in  its  Johns.  Ch.  (N.  Y.)  162 ;  Johnson  v.  Jor- 
natural  current,  without  diminution  or  dan,  2  Mete.  (Mass.)  234 ;  Merrifield  v. 
obstruction.  But,  strictly  speaking,  he  Lombard,  13  Allen  (Mass.),  16;  Hols- 
has  no  property  in  the  water  itself,  man  v.  Boiling  Spring  Co.,  1  McCarter 
but  a  simple  use  of  it  while  it  passes  (N.  J.),  335 ;  Bardwell  v.  Ames,  22  Pick, 
along."  (Mass.)  854 ;  Twiss  v.  Baldwin,  9  Conn 
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Sec.  335.  But  while  the  water  itself  is  not  the  subject  of  prop- 
perty,  yet,  all  those  over  whose  land  it  flows  have  a  usufructuary 
interest  therein,  which  passes  by  a  grant  of  the  soil,  and  which  to 
that  extent  becomes  the  subject  of  property,  and  may  be  the  sub- 
ject of  sale  or  lease  like  the  land  itself.1  To  illustrate  the  idea 
more  forcibly,  a  deed  of  the  land  over  and  along  which  water 
runs,  conveys  also  all  the  usufructuary  interest  or  property  in  the 
water,*  but  a  deed  of  the  water  or  the  usufructuary  interest  therein 
does  not  pass  the  title  to  the  soil  over  which  the  water  flows.* 
Thus  one  person  may  be  the  owner  of  the  soil  over  which  a 
stream  flows,  and  yet  have  no  interest  in  the  water  that  flows 
there ;  or  he  may  have  a  partial  interest  therein  according  to  the 
terms  or  conditions  of  the  grant  by  which  he  holds  the  soil.  It  is 
not  water  itself  which  thus  becomes  the  subject  of  bargain  and 
sale,  for  no  man  owns  that,  and  consequently  cannot  sell  it,  but  it 
is  the  beneficial  uses  to  which  it  may  be  applied  by  the  owner  of 
the  land  while  passing  over  the  soil,  that  becomes  the  subject  of 
traffic* 


291 ;  Piatt  v.  Johnson,  15  Johns.  (N.  T.) 
213 ;  Embrey  v.  Owen,  6  Exchq.  333  ; 
Haas  v.  Choussard,  17  Texas,  588; 
Evans  v.  Merriweather,  3  Scam.  (111.) 
492 ;  Shrieve  v.  Voorhees,  2  Green's  Ch. 
(N.  J.)  25;  Dillingfl.  Murray,  6  Ind. 
324  ;  Hayes  v.  Waldron,  44  N.  H.  584 ; 
Bliss  v.  Kennedy,  43  111.  71. 

In  Willis  v.  Thomas,  Argus  Reports, 
4th  Sept.,  1860  (Melbourne,  Victoria), 
the  court  say  that  the  question  of  law- 
ful or  unlawful  use  of  water  is  one  of 
degree ;  that  the  right  of  the  owner  of 
land  adjoining  a  river  to  the  use  of  the 
water  is  incident  to  his  property  in  the 
land ;  that  he  has  as  such  owner  a 
right  to  the  reasonable  use  of  the 
water,  having  reference  to  the  rights 
of  others,  but  has  no  property  in  the 
water  itself. 

1  Lutrell's  Case,  4  Coke,  86  ;  Saund- 
ers v.  Newman,  1  B.  &  Aid.  258 ;  Mason 
■o.  Hill,  5  B.  &  Ad.  1 ;  Tyler  «.  Wilkinson, 
4  Mason  (U.  S.),  397;  Chasemore  v. 
Richards,  7  H.  L.  349.  The  right  to 
have  water  flow  in  its  natural  channel 
by  a  riparian  owner  only  extends  to 
the  channel  in  his  own  land.  An 
owner  above  or  below  him  on  the 
stream  may  divert  the  water  into  a 
new  channel  provided  he  does  not 
thereby  affect  the  flow  of  the  water  in 


its  natural  channel  upon  the  lands  of 
others.  In  Norton  v.  Valentine,  14 
Vt.  239,  it  was  held  that  the  proprietor 
of  lands  through  which  a  stream  of 
water  runs  may  obstruct  the  natural 
channel  and  divert  it  into  any  portion 
of  his  land  if  the  water  is  returned 
into  its  original  channel  before  it  passes 
upon  the  land  of  another. 

There  can  be  no  complaint  on  the 
part  of  another  unless  the  diversion  is 
injurious  to  him  to  the  extent  of  pro- 
ducing actual  damage.  He  is  entitled 
to  the  natural  flow  of  the  water  over 
his  land  in  its  natural  channel,  and  so 
long  as  he  thus  receives  the  water  un- 
diminished in  quantity  and  unimpaired 
in  quality,  he  has  no  ground  for  com- 
plaint or  cause  of  action,  whatever 
may  be  done  by  others  with  the  water. 

8  Bulleu  <b.  Reynolds,  2  N.  H.  255; 
Canal  Commissioners  v.  The  People,  5 
Wend.  (N.  Y.)  423;  Van  Gordon  «. 
Jackson,  5  Johns.  (N.  Y.)  440. 

8  Browne  v.  Kennedy,  5  H.  &  J.  (Md.) 
195. 

4  Wood  *>.  Waud,  3  Exchq.  746  j 
Mason  n.  Hill,  5  B.  &  Ad.  306 ;  Clinton 
t.  Myers,  46  N.  Y.  511 ;  Surry  v.  Pigott, 
Paph.  169;  Brown  v.  Best,  1  Wils. 
174 ;  Tyler  v.  Wilkinson,  4  Mason  (TJ, 
S.),  897. 
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Seo.  336.  It  should  be  understood  in  the  outset,  that  every 
riparian  owner  upon  either  side  of  a  running  stream,  in  the 
absence  of  limitation  in  his  grant,  owns  the  bed  of  the  stream 
to  the  center  thereof.1  And  this  is  true  whether  the  stream  is 
narrow  or  of  extraordinary  width."  In  Dwyer  v.  Hioh,  4  Irish  Rep. 
(0.  L.)  424,  the  question  was  whether,  when  a  stream  is  of  an 
extraordinary  width,  a  conveyance  bounded  thereon  could  by 
implication  be  extended  to  the  center  of  the  stream.  The  court 
held  that  the  size  or  width  of  a  fresh  water  stream  made  no  differ- 
ence in  the  application  of  the  rule.  That  the  title  of  the  bed  of  the 
stream,  whether  large  or  small,  narrow  or  wide,  rested  in  the 
riparian  owners,  and  that  they  each  owned  the  bed  of  the  stream 
to  the  middle  thereof.  The  ownership  of  the  river  bed  gives  no 
superior  right  to  the  use  of  the  water,  but  the  owner  of  either 
bank  whose  title  does  not  cover  any  portion  of  the  river  bed, 
could  not  erect  a  dam,  and  thus  could  not  apply  the  water  to 
manufacturing  purposes,  unless  the  natural  fall  of  the  water 
would  enable  him  to  do  so  without  a  dam.' 

Seo.  337.  The  right  of  a  riparian  owner  to  the  use  of  the  water 
that  flows  by  his  land  is  a  right  to  its  use  in  its  natural  condition, 
both  as  to  quality  and  quantity,  and  also  to  its  natural  momentum 
of  fall  and  power,  and  while  an  upper  riparian  owner  may  erect 
a  dam  and  apply  the  water  to  a  beneficial  use,  and  may  use  all 
the  water,  if  he  still  permits  it  to  flow  in  its  accustomed  channel 
to  the  land  of  the  lower  proprietors,  yet  the  property  in  the 
water  is  not  divisible,  and  one  proprietor  may  not  take  what  he 
regards  as,  and  what  in  reference  to  the  right  to  use  the  water  as 
to  other  proprietors  on  the  same  dam,  his  specific  share  thereof 
would  be,  and  divert  it  from  another's  land.  Such  a  use  of  the 
water  would  create  an  actionable  nuisance.* 

1  People   v.   Canal   Appraisers,   18  ringtonJDel.),  389 ;  Berry  v.  Snyder,  3 

Wend.  (N.  T.)  355 ;  Brown  v.  Kennedy,  Bush.  (Ky.)  266. 
5  H.  &  Johns.  (Md.)  195 ;  Middleton  v.        8  Vanderburgh  e.  Vanderbergen,  13 

Pritchard,  3  Scam.  (111.)  510 ;  Morgan  Johns.  (N.  T.)  212 ;  Blanohard  ».  Baker, 

v.  Reading,  3  S.  &  M.  (Miss.)  366 ;  Canal  8  Greenl.  (Me.)  253. 
Trustees  v.  Havens,  11  111.  554 ;  Rock-       4  Plumleigh  d.  Dawson,  1  Oilman 

well  i>.  Baldwin,  53  id  19 ;  Hubbard  v.  (HI.),  544;  Evans  v.  Merriweather,  3 

Bell,  54  id.  510.  Scammon  (HI.),  592 ;   Miller  ®.  Mar 

8  Dwyer  v.  Rich,  4  Irish  Rep.  (C.  L.)  shall,  5  Mur.  (Scotch)  28. 
424  Exchq. ;  Baily  •».  B.  R.  Co.,  4  Har- 
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The  uses  of  water  may  properly  be  divided  into  two  classes, 
primary  and  secondary.  The  primary  right  is  to  its  use  for 
domestic  purposes,  for  the  support  of  life  in  man  and  beast,  and 
the  secondary  right  is  its  use  for  manufacturing  and  other  bene- 
ficial purposes.1  Therefore,  if  there  is  not  more  than  sufficient 
water  in  a  stream  to  supply  the  primary  wants,  no  one  can  use 
the  water  for  any  of  the  secondary  purposes.* 

The  owner  of  the  banks  being  the  owner  of  the  bed  of  the 
stream  may  maintain  an  action  for  any  encroachment  upon  the 
al/oeus  without  showing  any  special  damage,  and  if,  from  any 
cause,  the  stream  becomes  dry,  or  its  course  is  changed,  he 
is  entitled  to  the  land  forming  the  old  bed.  But  while  the  water 
remains  in  the  old  bed  and  flows  over  it,  the  owner  of  the  banks 
cannot  interfere  with  the  al/oeiis  in  such  a  manner  as  to  interfere 
with  the  rights  of  others.' 

Seo.  338.  "Water-courses  are  streams  of  water  flowing  in  a  de- 
fined channel  between  banks,  and  are  either  natural  or  artificial, 
and  embrace  all  running  streams,  from  the  little  rivulet  that 
dances  noiselessly  along  its  tiny  pathway,  to  the  swift  running  and 
noisy  river  that  rushes  with  unresistless  fury  over  and  through  a 
vast  expanse  of  territory,  bearing  on  its  bosom  the  products  of 
the  country  through  which  it  traverses,  to  the  markets  of  the 
world.  It  is  not  necessary  that  the  water  flow  continuously.  If 
there  be  a  defined  channel,  and  water  flows  in  that  channel  at  cer- 
tain seasons  of  the  year,  while  at  others  it  is  dry,  this  is  a  water- 
course within  the  legal  import  of  the  term.  If  it  has  the  three 
requisites  of  a  water-course,  shore,  banks  and  channel,  and  has  a 
definite  source,  though  it  is  sometimes  dry,  it  is  nevertheless  a 
water-course.  But  in  order  to  entitle  a  stream  to  that  character 
it  must  have  a  source  independent  of  that  fitful  and  occasional 
character  that  results  from  the  falling  of  rain  or  the  melting  of 
snow.  In  Shields  v.  Arndt,  3  Green's  Ch.  (N.  J.)  234,  Chan- 
cellor Pennington  thus  defines  a  water-course :  "  There  must 
be  water  as  well  as  land,  and  it  must  be  a  si/ream  usually  flowing 

1  Dunn   v.  Hamilton,  2   S.  &  McL.  •  Lord  Norbury  o.  Kitchen,  15  L.  T. 

(Scotch)  356.  (N.  S.)  511 ;  Bicketyi, «.  Morris,  1L.B. 

9  Evans  v.  Merriweather,  3  Scam-  (Sc.)  47. 
mon  (111.),  493. 
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in  a  particular  direction.  It  need  not  flow  continually,  as  many 
streams  in  this  country  are  at  times  dry.  There  is  a  wide  dis- 
tinction, however,  between  a  regular  flowing  stream  of  water, 
which  at  certain  seasons  is  dried  up,  and  one  which  in  times  of  a 
freshet,  or  the  melting  of  snow,  descends  from  the  mountain  and 
inundates  the  country." 

In  Dickinson  v.  Worcester,  7  Allen  (Mass.),  19,  it  was  held  that 
an  action  would  not  lie  for  obstructing  the  flow  of  water  throngh 
an  artificial  ditch,  when  the  water  has  been  accumulated  from  rains, 
or  the  melting  of  snow,  or  the  under  draining  of  the  land. 

Seo.  339.  And  this  would  be  the  case  so  far  as  water  arising 
from  the  melting  of  snow  and  the  falling  of  rain  is  concerned, 
even  though  at  such  seasons  it  took  a  definite  channel.  But 
where  there  is  a  definite  source,  as  water  accumulated  in  wet 
swampy  ground,  and  running  off  upon  the  surface  in  a  definite 
channel,  and  not  dependent  upon  spasmodic  causes,  such  as  the 
falling  of  rain  or  the  melting  of  snow,  or  the  ever  varying  fluc- 
tuations of  the  season,  even  though  at  times  it  be  dry,  it  is  never- 
theless a  water-conrse.  So  too  where  water  rises  to  the  surface  of 
the  earth  from  a  spring,  and  flows  in  a  defined  natural  channel  from 
the  lands  upon  which  it  arises  to  the  lands  of  another,  even  though 
the  stream  be  small,  and  not  of  sufficient  volume  or  force  to  break 
the  soil  over  which  it  flows,  yet  having  a  definite  source  and  a 
channel,  it  is  such  a  water-course  as  prevents  the  owner  of  the 
land  upon  which  it  originates  from  interfering  with  it  to  the 
injury  of  those  over  whose  land  it  flows.1 

Seo.  340.  Thus  in  Duddon  v.  The  Guardians  of  Glutton 
Union,  38  Eng.  Law  &  llq.  526,  which  was  a  case  where  the 
waters  from  a  spring  flowed  in  a  gully  or  natural  channel  to  a 
stream  on  which  a  mill  was  located,  the  defendant  cut  off  the 
stream  at  its  source,  and  detained  the  water  in  a  tank,  under  a 
license  from  the  owner  of  the  soil  upon  which  the  spring  existed. 
The  owner  of  the  mill  brought  an  action  for  an  injury  to  his 

1  Dickinson  «.  Canal  Co.,  7  Exchq.    Ganed  e.  Martyn,  19  C.  B.  (N.  S.)  732; 
282;   Bangor    o.  Lansil,  51  Me.  525;    Eunor  v.  Barwell,  4  L.  T.  (N.  S.)  597. 
Ashley  e.Walcott,  11  Gush.  (Mags.)  192 ; 
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water-course,  and  the  court  held  that  this  obstruction  of  the  water 
of  the  spring  constituted  an  actionable  nuisance. 

Maktuj,  B.,  said :  "  The  owners  of  land  from  its  source  to  the 
sea  have  a  natural  right  to  the  use  of  the  water  of  it.  A  river 
begins  at  its  source  when  it  comes  to  the  surface,  and  the  owner 
of  the  land  on  which  it  rises  cannot  monopolize  all  the  water  at 
its  source,  so  as  to  prevent  its  reaching  the  lands  of  proprietors 
below." 

Pollock,  C.  B.,  said :  "  This  was  a  natural  spring,  the  waters 
from  which  had  acquired  a  natural  channel,  from  its  source  to  the 
river.  It  is  dbsv/rd  to  say  that  a  man  may  take  the  water  of  such 
a  stream  four  feet  from  its  surface." 

In  the  case  of  GiUett  v.  Johnson,  30  Conn.  180,  there  was  a 
spring  on  the  lands  of  the  defendant,  some  sixteen  rods  from  the 
plaintiff's  land,  which  supplied  a  small  stream  of  water  that  ran 
to  the  plaintiff 's  land.  The  water  as  it  came  from  the  spring  was 
sufficient  to  fill  a  half-inch  pipe,  and  the  flow  was  constant  and 
uniform.  For  seven  rods  the  stream  descended  rapidly  in  a  well- 
defined  course  to  a  piece  of  marshy  ground,  where  it  spread,  so 
that  its  flow  was  sluggish  and  not  swift  enough  to  break  the  turf 
over  which  it  flowed,  but  sufficient  to  form  a  slow  sluggish  current 
along  the  surface  of  the  ground,  in  a  natural  depression  to  a  water- 
ing place  within  the  plaintiff's  land.  The  court  held  that  this 
was  a  water-course,  and  that  while  the  defendant  was  entitled  to  a 
reasonable  use  of  the  water  for  the  purposes  of  irrigation,  etc., 
yet  he  was  bound  not  to  deprive  the  plaintiff  of  a  sufficient  sup- 
ply of  water  for  his  watering  place  below. 

Seo.  341.  When  water  takes  a  definite  channel,  and  has  a  defi- 
nite source  as  a  spring,  it  assumes  the  attributes  of  a  water-course 
at  its  source,  and  entitles  every  person  through  whose  land  it  flows 
to  all  the  rights  of  riparian  owners,  and  the  owner  of  the  soil 
upon  which  it  originates  has  no  more  right  to  divert  it  at  its 
source,  so  as  to  interfere  with  its  natural  flow  in  its  usual  channel 
to  the  owners  of  the  land  below,  than  he  would  have  to  divert 
the  flow  of  a  river  from  its  natural  and  usual  course.' 

'  Duddon  v.  Guardians,  etc.,  1  H.  &  N.  630. 
40 
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Sec.  342.  Thus  it  will  be  seen  that  it  is  not  the  quantity  of 
water  that  makes  a  water-course,  but  the  definite  source,  the  chan- 
nel, the  banks,  and  the  water.  With  these  attributes,  however 
small  the  supply  of  water,  or  however  insignificant  the  uses  to 
which  it  may  be  applied,  it  is  a  water-course  within  the  purview 
of  the  law,  and  gives  to  every  person  through  whose  land  it  flows 
the  right  of  riparian  owners,  and  any  interference  therewith  in 
violation  of  the  rights  of  others,  either  at  its  source  or  elsewhere 
in  the  stream,  is  an  actionable  nuisance.1 

Sec.  343.  In  Luther  v.  Wmnisimet  Co.,  9  Cush.  (Mass.)  171, 
Bigelow,  J.,  thus  defines  a  water-course :  "  A  stream  of  water 
usually  flowing  in  a  definite  channel  having  a  bed,  sides  or  banks, 
and  usually  discharging  itself  into  some  other  stream  or  bed  of 
water.  To  constitute  a  water-course  the  size  of  the  stream  is  not 
important ;  it  might  be  very  small,  and  the  flow  of  the  water  need 
not  be  constant.  But  it  must  be  something  more  than  a  mere 
surface  drainage  over  the  entire  face  of  a  tract  of  land,  occasioned 
by  unusual  freshets,  or  other  extraordinary  causes." 

Sec.  344.  In  a  recent  case  in  Massachusetts'  it  appeared  that 
from  time  immemorial  a  natural  stream  of  water  had  flowed 
across  the  road  and  upon  the  defendant's  lands  and  across  the 
same.  That  for  a  part  of  the  way  it  ran  in  a  regularly 
defined  channel,  but  when  within  about  five  rods  of  the  plain- 
tiff's land  the  water  spread  out  over  the  surface  of  the  ground 
covering  a  space  a  few  rods  in  width,  and  so  ran  upon  and  across 
the  plaintiffs  land,  in  which  was  a  level  meadow,  and  irrigating 
it  in  a  valuable  manner,  through  its  whole  length  —  about  seven 
rods  —  and  thence  on  to  land  of  other  owners  beyond.  That 
from  the  point  where  it  spread  out  upon  the  surface  of  the  defend- 
ant's land  it  flowed  in  no  defined  channel  either  on  the  plaintiff's 
or  defendant's  land,  but  at  a  point  a  short  distance  after  it  left 
the  plaintiff's  land  it  assumed  a  definite  channel  again  and  formed 
a  small  brook,  and  thus  ran  to  the  river. 

1  Gillett  v.  Johnson,  80  Conn.  180;       *  Macomber  e.  Godfrey,  108   Masa 
Lather  v.  Winnisimet.  9  Cash.  (Mass.)    219;  11  Am.  Eep.  849. 
192 ;  Kauffman  v.  Griesmier,  26  Penn. 
St.  407. 
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The  defendant  diverted  the  water  and  turned  it  so  that  no  part 
of  it  reached  the  plaintiff's  land,  thus  injuring  his  crops.  Chap- 
man, C.  J.,  in  delivering  the  opinion  of  the  court,  says  :  "  If 
the  whole  of  the  stream  had  sunk  into  the  defendant's  soil,  and 
no  water  had  remained  to  pass  to  the  plaintiff 's  land  except 
under  the  surface,  it  would  have  ceased  to  be  a  water-course,  and 
the  plaintiff  would  have  had  no  right  to  it.1  Or  if  the  water  had 
only  flowed  in  temporary  outbursts,  caused  by  melting  snow  or 
by  rain,  it  would  have  been  surface  water  merely,'  and  the  defend- 
ant might  have  diverted  it,  and  the  plaintiff  might  have  raised 
barriers  on  his  land  to  prevent  its  flowing  upon  his  land.3  But 
when,  owing  to  the  level  character  of  the  land,  it  spreads  out 
over  a  wide  space  without  any  apparent  banks,  yet  usually  flows 
in  a  continuous  current,  and  passes  over  the  surface  of  the  land 
below,  it  continues  to  be  a  water-course.*  If  the  plaintiff  had 
erected  a  barrier  to  keep  it  from  his  land,  it  would  evidently  have 
accumulated  by  its  natural  and  regular  flow  upon  the  defendant's 
land,  not  merely  when  there  are  melting  snows  and  rains,  but  at 
all  seasons.  We  cannot  doubt  that  not  only  the  defendant,  but 
all  the  lower  proprietors,  could  have  maintained  an  action  against 
the  plaintiff  for  any  damage  caused  by  such  obstruction,  for  it 
has  a  regular  and  permanent  flow  from  a  definite  source,  and  its 
usual  course  is  in  a  channel,  with  a  well-defined  bed  and  banks, 
and  neither  upon  the  land  of  the  plaintiff  or  of  the  defendant 
does  it  lose  this  character." 

A  stream  flowing  underground,  the  existence  of  which  is 
known,  as  well  as  the  source  of  supply,  and  having  an  open  out- 
let, is  a  water-course,  and  cannot  be  interfered  with  any  more  than 
a  stream  upon  the  surface.  But  if  nothing  is  known  as  to  its 
source,  the  owner  of  the  land  may  deal  with  it  as  he  pleases,  and 
if  in  the  uses  to  which  he  puts  his  land,  or  in  draining  it,  he  taps 
the  spring  from  which  it  originates,  no  action  lies.  The  spring  is 
cut  off  before  it  reaches  the  surface,"  but,  if  it  has  reached  the 

1  Broadbent     v.     Ramsbotham,  «  11  (Mass.),  106 ;  Franklin  v.  Fisk,  13  id. 

Exchq.  602 ;  Buffum  v.  Harris,  5  R.  I.  211. 

343.  *  Gillett  v.  Johnson,  30  Conn.  180. 

8  .Ashlej  v.  Wolcott,  11  Cush.  (Mass.)  8  Pollock,  C.  B.,  in  Duddon  v.  Guar- 

192.  dians,  etc.,  7  H.  &  N.  630 ;  Haldman  «. 

3  Gannon    «.   Hargdon,    10    Allen  Bruckhart,  45  Penn.  St.  614. 
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surface  and  discharges  itself  in  a  definite  channel  over  it,  the 
owner  of  the  land  has  no  right  to  interfere  therewith.' 

Sec.  345.  It  may  he  understood  in  the  outset  that  the  mere 
ownership  of  the  soil  over  which  water  flows  gives  no  special  or 
beneficial  interest  in  the  water.  It  is  rather  the  ownership  of 
the  banks  on  either  side  of  the  stream  that  creates  and  upholds 
the  right,  and  the  owner  of  the  hed  of  the  stream  can  do  no  act 
that  will  in  any  measure  interfere  with  the  beneficial  uses  to 
which  the  owner  of  the  banks  of  the  stream  and  the  lands  adja- 
cent may  reasonably  apply  it.'  Thus  it  will  be  seen  that  while 
one  owner  upon  the  banks  of  a  stream  may  own  the  whole  land 
covered  by  the  water,  yet  he  thereby  acquires  no  additional  rights 
to  the  water  itself,  as  against  the  owner  of  the  opposite  bank,  nor 
can  he  for  that  reason  interfere  with  the  beneficial  uses  to  which 
the  owner  of  the  opposite  banks  may  reasonably  apply  the  water, 
any  more  than  he  could  if  each  owned  the  bed  of  the  stream  to 
the  middle  channel  thereof.' 

The  right  of  the  owners  of  land  along  which  water  flows  is 
not  in  any  measure  dependent  upon  prescription  or  presumed 
grant.  It  is  a  purely  natural  right  incident  to  the  land  and 
growing  out  of  the  ownership  and  possession  thereof.  As  such 
owner  of  the  land  he  becomes  vested  with  all  the  rights  of  a 
riparian  owner,  and,  although  he  may,  by  virtue  of  such  owner- 
ship, grant  to  others  the  right  to  use  the  water  as  he  might  use  it, 
yet  he  cannot  confer  upon  another  the  rights  of  a  riparian  owner, 
without  a  conveyance  of  the  soil  upon  the  margin  of  the  stream. 
The  distinction  between  the  rights  of  the  owner  of  the 
soil  and  one  who  holds  a  simple  water  right  by  grant  from  the 
land  owner,  is  broad  and  important,  and  cannot  be  ignored. 
Thus  while  one  riparian  owner  may  maintain  an  action  against 
another  owner  above  or  below  him  on  the  stream  for  an  interfer- 
ence therewith  that  is  prejudicial  to  him,  and  in  violation  of  his 
rights,  yet  one  who  derives  from  one  riparian  owner  a  right  to 
take  water  from  the  stream,  but  has  no  right  or  title  to  the  banks 
thereof,  cannot  maintain  an  action  against  another  riparian  owner 

1  Dickinson  v.  Canal  Co.,  7  Ex.  382.  Stockport  Water-works  Co.  v.  Potter,  3 
1  Phear  on  Eights  of  Water,  p.  13.  H.  &  C.  300;  Hartshorn  «.  Wright, 
•Wood  v.  Waud,  8   Exchq.   748;    Peters  (0.  C.  U.  S.),  64 
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for  any  interference  therewith.  He  may  maintain  an  action 
against  his  grantor  for  any  interference  by  him  -with  the  rights 
that  were  given  by  the  grant,  but  the  right  of  action  grows  out 
of  the  contract  between  them,  and  extends  no  farther,  and  the 
reason  is,  that  the  rights  of  a  riparian  owner  cannot  be  detached 
from  the  soil  out  of  which  they  arise,  and  to  which  they  are  inci- 
dent, and  therefore  cannot  be  transferred  without  an  actual  con- 
veyance of  the  soil  itself.1 


Sec.  346.  In  all  cases  where  no  other  title  exists,  priority  of 
appropriation  gives  the  better  right,  and  all  those  who  are  subse- 
quent in  point  of  appropriation  take  the  water  subject  to  the 
rights  of  the  prior  occupant.'     But  as  between  riparian  owners 


1  Stockport  Water-works  Co.  v.  Pot- 
ter, 3  H.  &  C.  300 ;  Nutall  v.  Bracewell, 
2  L.  K.  Exchq.  1 ;  Laing  v.  Whaley,  3 
H.  &  N.  675 ;  Hill  v.  Tapper,  2  H.  &  C. 
121.  In  Laing  v.  Whaley,  supra,  the 
plaintiffs  were  the  owners  of  a  mine 
which  they  worked  by  means  of  a 
steam  engine,  the  water  to  feed  which 
was  taken  from  a  canal  by  the  consent 
of  one  of  the  owners. 

The  defendants  were  the  proprietors 
of  certain  chemical  works  upon  the 
canal  in  question  into  which  they  dis- 
charged the  refuse  from  their  works 
by  the  same  right  that  the  plaintiffs 
used  the  water  for  their  engine.  The 
result  was  that  the  waters  of  the  canal 
were  corrupted  to  such  an  extent  as  to 
seriously  impair  their  use  by  the  plain- 
tiffs. In  the  court  of  exchequer  upon 
a  motion  in  arrest  (judgment  having 
been  given  for  the  plaintiff  in  the  court; 
below),  Wightmaw,  J.,  said :  "  I  can 
find  nothing  in  the  declaration  to  show 
that  the  defendant,  by  fouling  the 
water,  injured  any  right  of  the  plain- 
tiffs, nor  that  as  against  them  he  can 
be  regarded  as  a  wrong-doer.  I  am, 
therefore,  of  the  opinion,  that  the 
declaration  does  not  show  any  right  of 
action  against  the  defendant.  *  *  * 
Neither  the  plaintiff  or  defendant  are 
riparian  proprietors,  and  each  appears 
to  have  done  what  they  did  by  the  per- 
mission or  sufferance  of  the  owners  of 
the  canal,  and  I  am  of  the  opinion  that 
the  defendant  is  entitled  to  our  judg- 
ment," but  a  majority  of  the  court 
were  in  favor  of  sustaining  the  verdict 
and  the  judgment  for  the  plaintiff  was 


affirmed  ;  but  the  case  is  clearly  in  con- 
flict with  Hill  v.  Tupper,  supra,  which 
is  a  later  case,  and  Stockport  Water- 
works Co.  v.  Potter,  in  which  it  was  held 
that  the  rights  which  a  riparian  owner 
has  in  respect  to  the  water  of  a  stream 
are  derived  entirely  from  his  posses- 
sion of  land  abutting  on  the  river.  If 
he  grants  away  any  portion  of  his 
estate  so  abutting  the  grantee  becomes 
a  riparian  owner,  and  has  similar 
rights.  But  that  if  he  grants  away  a 
portion  of  his  estate  not  so  abutting  on 
the  river,  the  grantee  has  no  water 
rights  by  virtue  of  his  possession,  and 
can  only  take  by  grant  as  against  the 
grantor. 

8  Pool  v.  Lewis,  44  Ga.  163.  In  Tyler 
v.  Wilkinson,  4  Mason  (C.  C.  U.  S.),  397, 
Stobt,  J.,  says :  "  Mere  priority  of 
occupation  of  running  water,  without 
consent  or  grant,  confers  no  exclusive 
right.  It  is  not  like  the  case  of  mere 
occupancy  where  the  first  occupant 
takes  by  force  of  his  priority  of  occu- 
pation. That  supposes  no  ownership 
already  existing  and  no  right  to  the 
one  already  acquired.  But  our  law 
awards  to  the  riparian  owners  the  right 
to  the  use  in  common,  as  one  incident 
to  the  land,  and  whoever  seekB  to 
found  an  exclusive  use  must  establish 
a  rightful  appropriation  by  some 
means  known  and  admitted  by  the 
law." 

This  seems  to  be  the  generally  ac- 
cepted doctrine  in  this  country. 

Davis  v.  Fuller,  12  Vt.  178;  Wads- 
worth  v.  Tillotson,  15  Conn.  213 ;  Heath 
e.  Williams,  25  Me.  209 ;  Plumley  v. 
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priority  of  appropriation  gives  no  superior  right  except  to  the 
extent  that  no  owner  above  him  who  has  appropriated  the  water 
can  pen  it  back  so  as  to  detain  it  unreasonably,  nor  can  one  below 
throw  the  water  back  upon  him.  In  the  former  instance  others 
coming  upon  the  stream  may  acquire  the  right  to  the  residuum 
of  the  water,  but  their  use  is  subordinate  to  prior  appropriations 
in  the  order  of  appropriation,  and  is  subject  to  such  a  condition 
of  things  as  exist  at  the  time  of  the  appropriation.  Not  only  is 
this  so,  but  the  rule  is  carried  still  farther,  and  he  is  estopped  from 
doing  any  thing  which,  in  the  ordinary  and  natural  course  of 
things,  will  operate  to  abridge  those  prior  uses.1 


Dawson,  1  Gil.  (111.)  544 ;  Bullen  v.  Run- 
nels, 2  N.  H.  257  ;  McAlmont  v.  Whit- 
taker,  3  Rawle  (Penn.),  84 ;  Baldwin  v. 
Calkins,  10  Wend.  (N.  T.)  167.  There 
are  authorities  to  the  contrary  in 
which  it  is  held  that  prior  occupancy 
merely  gives  a  superior  right.  That  a 
diversion  of  a  water-course,  without 
injury  to  those  lower  down  the  stream, 
is  the  violation  of  a  right  for  which 
the  law  implies  damages,  and  an  action 
may  be  sustained.  But  it  may  be  now 
considered  the  settled  doctrine  both  in 
this  country  and  England,  that  no 
superior  rights  can  be  acquired  to  the 
use  of  the  water  of  a  stream,  unless 
by  the  user  of  the  same  adversely  for 
the  statutory  period  in  such  a  way  that 
at  any  time  within  that  period  other 
owners  were  so  far  injured  by  a  viola- 
tion of  their  legal  rights  that  they 
might  have  maintained  an  action  for 
such  injury.  Norton  o.  Valentine,  14 
Vt.  239 ;  Pugh  v.  Wheeler,  2  Dev.  & 
Bat.  (N.  0.)  50 ;  Mason  v.  Hill,  5  B.  & 
Ad.  1 ;  also,  1  B.  &  Ad.  1 ;  Piatt  d.  John- 
son, 15  Johns.  (N.  Y.)  213  ;  Palmer  v. 
Mulligan,  3  Caines  (N.  Y.),  397 ;  Merritt 
v.  Brinkerhoff,  17  Johns.  (N.  Y.)306; 
Pool  v.  Lewis,  4  Ga.  162. 

1  Mason  t.  Hill,  1  B.  &  Ad.  1.  In 
Proctor  0.  Jennings,  6  Nevada,  83,  it 
was  held  that  a  person  appropriating  a 
water  right  on  a  stream  already  partly 
appropriated  acquires  a  right  to  the 
surplus  or  residuum  he  appropriates ; 
and  those  who  acquired  prior  rights, 
whether  above  or  below  him  on  the 
stream,  cannot  change  or  extend  their 
use  of  water  to  his  prejudice,  but  are 
limited  to  the  rights  enjoyed  by  them 
when  he  secured  his.  At  common  law 
riparian  proprietors  were  entitled  to 


have  the  water  naturally  flowing  over 
or  past  their  land  continue  so  to  flow 
without  interruption  or  diminution. 

But  in  California,  owing  to  the  pecul- 
iar situation  of  the  lands  therein  (be- 
longing to  the  United  States  govern- 
ment, but  thrown  open  to  the  common 
use  of  miners  and  others),  a  different 
rule  has  properly  been  adopted.  There 
the  first  appropriator  of  the  water  is 
held  entitled  without  regard  to  the 
occupancy  of  the  lands  over  which  the 
water  naturally  flowed.  Ortman  v. 
Dixon,  13  Cal.  33 ;  McDonald  v.  Asken, 
29  id.  207  ;  Kelly  ®.  Natoma  Water  Co., ' 
6  id.  105 ;  McKinny  e.  Smith,  21  id.  374. 
As  to  rights  acquired  by  appropration 
see  the  following  cases : 

In  Maine,  Lincoln  ®.  Chadborn, 
56  Me.  197;  Davis  <B.  Winslow,  51 
id.  290 ;  Davis  v.  Getchell,  50  id.  604; 
Butman  v.  Hussey,  12  id.  407  ;  Heath 
e.  Williams,  25  id.  209  ;  Blanchard  v. 
Baker,  8  id.  253. 

In  Nevada,  Lobdell  «.  Simpson,  2 
Nev. 274; Robinson®. Imp'l  Co.,  5  id.  44. 

In  Massachusetts,  Gary  «.  Daniels,  8 
Mete.  466 ;  Thurber  v.  Martin,  2  Gray, 
394;  Brace  «.  Yale,  10  Allen,  441; 
Springfield  v.  Harris,  4  id.  494 ;  Gould 
B.Boston  Duck  Co.,  13  Gray,  442;  Hatch 
v.  Dwight,  17  Mass.  289  ;  Sumner  v. 
Tileston,  7  Pick.  198 ;  Smith  v.  Aga- 
wam  Canal  Co.,  2  Allen,  355  ;  Chandler 
v.  Howland^  7  Gray,  384. 

In  Vermont,  Martin  v.  Bigelow,  2 
Aiken,  184  ;  Davis  ®.  Fuller,  12  Vt.  178. 

In  Connecticut,  Tucker  o.  Jewett,  11 
Conn.  311 ;  King  v.  Tiflany,  9  id.  162  ; 
Buddington  v.  Bradley,  10  id.  213- 
Twiss  v.  Baldwin,  9  id.  271 ;  Ingraham 
v.  Hutchinson,  2  id.  584 ;  Sherwood  «. 
Burr,  4  Day,  244. 


NUISANCES  RELATING  TO  "WATER.  319 

Sec.  347.  Each  riparian  owner  upon  a  stream  has  a  right  to  use 
the  water  in  a  reasonable  wa,f,  for  domestic  purposes,  for  the  irri- 
gation of  his  land,  or  for  the  propulsion  of  machinery,  if  the  quan- 
tity of  water  in  the  stream  will  warrant  such  use  above  domestic 
uses.  Indeed,  he  may  use  it  for  any  of  the  ordinary  purposes  of 
life,  but  his  use  must  be  such  as  not  to  interfere  measurably  with 
the  rights  of  those  above  or  below  him  on  the  stream.  But  the 
right  to  use  water  for  domestic  purposes  does  not  justify  the  use 
of  an  equal  quantity  thereof  for  other  purposes,  even  though  none 
is  used  or  required  for  domestic  purposes  by  the  riparian  owner. 
This  was  held  where  a  railroad  company  was  the  owner  of  the 
banks  of  a  stream.  The  company  appropriated  a  portion  of  the 
water  of  the  stream  for  the  purposes  of  the  road,  insisting  upon 
their  right  to  do  so  so  long  as  they  did  not  appropriate  more  than 
would  be  required  for  ordinary  domestic  purposes.  But  the  court 
held  that,  while  a  riparian  owner  had  a  right  to  use  the  water  of 
a  stream  for  special  purposes,  this  did  not  authorize  him  to  use 
an  equal  quantity  for  any  other  purpose,  and  that  it  made  no 
difference  that  from  the  very  nature  of  things  the  water  would 
never  be  required  by  them  for  such  special  purposes."  He  may 
confine  the  water  by  a  dam  erected  across  the  stream,  or  by  othei 
artificial  means,  but  he  is  bound  at  his  peril  to  provide  against 
injury  to  those  above  or  below  him  on  the  stream  from  any  usual 
or  ordinary  cause,  such  as  prudence  would  suggest  from  the  con- 
dition of  the  country,  and  the  lessons  of  its  experience.  He  is 
bound  to  observe  the  effects  of  the  dam  at  the  time  when  it  is 
built,  as  well  as  at  all  seasons  of  the  year,  and  to  adapt  it  in 
strength,  height,  and  in  all  respects  to  the  ordinary  and  usual 
state  of  things  upon  the  stream."  If  it  is  located  where  freshets 
and  floods  come  at  regular  or  periodical  intervals,  and  with  extra- 
ordinary severity,  he  must  adopt  all  the  precautions  that  reasona- 
ble prudence  would  suggest,  to  avoid  injury  to  others  above  or 

In  Georgia,  Pool  v.  Lewis;  41  Ga.  168.  Barb .  (S.  C.)  31 1.    Also  the  following 

In  Pennsylvania,  Hartzall  v.  Sill,  12  English  cases :  Mason  v.  Hill,  B.  &  Ad. 

Penn.  St.  248 ;  Hay  v.  Sterritt,  2  Watts,  1 ;  Franklin  ®.  Falmouth,  6  C.  &  P.  529 ; 

327.  Cox  v.  Matthews,  1  "Ventris,  237. 

In  New  Jersey,  Shreve  «.  Voorhees,  '  Attorney-General  «.  Great  Eastern 

2  Green's  Ch.  25.  R.  R.  Co.,  18  W.  R.  1187 ;  L.  T.  (N.  S.) 

In  New  York,  Merritt  v.  Brinkerhoff,  284 

17  Johns.  306 ;  Amelvany  o.  Jaggera,  •  Inhabitants  of  China  v.  Southwick, 

2  Hill,  634;   Corning  v.  Iron  Co.,  8  3  Fairfax  (Me.),  238. 
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below  him  on  the  stream,  and  failing  in  that,  he  is  liable  for  all 
the  injuries  that  his  dam  inflicts.1 

But  from  injuries  that  result  from  unusual,  extraordinary  or 
unforeseen  causes,  such  as  extraordinary  floods,  or  storms,  no  lia- 
bility exists,  provided  he  has  used  reasonable  care  to  guard  against 
such  conditions  as  are  ordinarily  incident  to  the  stream.' 


Sbo.  348.  The  rule  is  that  each  proprietor  upon  a  stream  who 
appropriates  the  water  by  artificial  means  for  the  propulsion  of 
machinery  or  otherwise,  must  do  so  in  a  reasonable  manner,  both 
as  respects  the  structure  by  which  the  water  is  confined  and  in  its 
use,  and  in  such  a  manner  as  to  interfere  as  little  as  possible  with 
its  natural  flow.  He  must  not  detain  it  too  long,  so  as  to  set  it 
back  upon  those  above  him  on  the  stream,  or  so  as  to  keep  it  from 
going  to  those  below  in  its  ordinary  and  usual  flow.    Neither 

1  Bell  v.  McClintock,  9  Watts  (Perm.) 
119.  In  Bailey  o.  The  Mayor  of  New 
York,  2  Denio  (N.  T.),  433,  it  appeared 
that  the  city  of  New  York,  through  its 
proper  officers,  erected  a  dam  across 
the  Croton  river  so  as  to  divert  the 
water  thereof  for  the  use  of  the  city. 
The  dam  was  erected  of  sufficient 
strength  and  capacity  to  resist  the 
usual  and  ordinary  floods  incident  to 
the  section,  but  was  not  of  sufficient 
strength  to  resist  the  extraordinary 
floods  that  it  was  shown  upon  the  trial 
occasionally  arose  upon  the  river,  and 
upon  the  happening  of  one  of  those 
the  dam  was  swept  away,  and  the 
plaintiff's  buildings  were  destroyed. 
It  was  held  that  the  city  was  liable  for 
the  damage  that  ensued.  That  the 
lessons  of  experience  having  demon- 
strated the  occasional  occurrence  of 
these  heavy  freshets,  made  it  the  duty 
of  the  city  to  provide  against  them,  by 
the  erection  of  such  a  dam  as  would  be 
dictated  by  that  degree  of  prudence 
which  a  prudent  man  would  exercise 
if  the  whole  loss  and  damage  was  his 
own.  In  the  case  of  Lapham  v.  Cur- 
tis, 5  Vt.  371,  it  was  held  that  every 
person  who  erects  a  dam  is  bound  to 
use  ordinary  care  in  its  construction 
and  maintenance,  and  in  drawing  off  the 
water  so  as  to  prevent  injury  to  those 
below  him  on  the  stream,  and  failing 
in  that  is  liable  for  all  the  damages 
that  ensue. 

In  Proctor  v.  Jennings,  8  Nev.  83,  it 


was  held  that  when  a  dam  was  erected 
on  a  stream  below  another's  mill,  and 
so  as  to  not  at  the  time  to  interfere 
with  it,  but  subsequently,  on  account 
of  a  new  process  of  mining  going  into 
operation  on  the  stream  above,  extra- 
ordinary quantities  of  sediment  were 
deposited  so  as  with  the  dam  to  inter- 
fere with  the  mill  above.  Held,  that 
as  the  injuries  resulting  to  the  mill 
were  not  occasioned  immediately  by 
the  dam,  but  by  unforeseen  and  for- 
tuitous circumstances  happening  after- 
ward, though  acting  in  connection  with 
it  the  owner  of  the  dam  was  not  re- 
sponsible. 

In  that  case  it  was  held  that  a  dam 
erected  on  a  stream  in  nowise  injuri- 
ous or  prejudicial  at  the  time  of  its 
erection  to  a  mill  above,  but  which,  by 
reason  of  circumstances  that  could  not 
have  been  anticipated,  happening  sub- 
sequently and  operating  in  connection 
with  it,  causes  the  water  to  flow  back 
upon  the  mill,  is  not  such  an  obstruc- 
tion as  to  authorize  its  abatement  or 
justify  a  recovery  of  damages  against 
the  person  building  it. 

8  Lapham  v.  Curtis,  5  Vt.  371.  It  is 
not  enough  that  the  dam  is  sufficient 
for  ordinary  floods,  if  the  stream  is 
occasionally  subject  to  great  floods, 
those  must  also  be  provided  against, 
and  the  dam  must  be  built  with  a  view 
to  resisting  them.  Mayor  of  New 
York  v.  Bailey,  2  Denio  (N.  Y.),  433. 
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must  he  discharge  it  fitfully  and  in  excessive  quantities,  but  must 
regulate  his  use  as  a  reasonably  prudent  man  would  do,  in  view  of 
the  usual  and  natural  flow  oi  the  stream,  and  consistently  with 
the  unavoidable  and  necessary  disturbance  which  a  proper  and 
lawful  use  of  it  for  the  operation  of  his  power  requires,  keeping 
within  the  limits  of  his  right  and  adapting  his  use  of  the  water 
to  the  capacity  of  the  stream  and  the  quantity  of  water  flowing 
there.1  The  question  of  reasonableness  is  one  that  must  neces- 
sarily depend  upon  the  varying  circumstances  of  each  case,  upon 
the  size  of  the  stream,  the  uses  to  which  it  is  applied,  and  the 
manner  in  which  it  is  used,  and  is  necessarily  a  question  for  the 

Sec.  349.  The  water  may  be  raised  by  a  dam  so  as  to  keep  it 
up  to  his  neighbor's  line,  but  he  is  bound  at  his  peril  not  to  raise 
it  above  the  line  so  as  to  flow  his  land,  and  he  will  be  answerable 
for  all  injuries  that  result  from  such  causes  as  are  usual  and 
ordinarily  incident  to  the  locality,  by  rises  in  the  stream  which 
might  be  reasonably  anticipated  during  any  season  of  the  year. 
If  the  stream  is  in  a  section  of  country  where  at  certain  seasons 
of  the  year  at  regular  intervals  large  bodies  of  rain  fall,  so  as  to 
swell  the  stream  to  unusual  proportions,  or  where  large  bodies  of 
snow  fall,  which  in  melting  finds  its  way  into  the  stream  and 
creates  a  freshet  or  flood,  a  much  higher  degree  of  care  is  required 
than  in  a  section  where  these  occurrences  are  the  exception  rather 
than  the  rule.     In  the  one  case  he  who  pens  up  the  stream  by  a 

1  Mabie  n.  Mattison,  17  Wis.  1.    In  The  principle  upon  which  these  cases 

,Shaw  v.  Cumiskey,  7  Pick.  (Mass.)  76,  are  predicated  is.thatanyactof  a  person 

the  defendant  dug  a  ditch  so  as  to  con-  that  changes  the  natural  flow  of  run- 

vey  the  washings  from  his  brewery  ning  water  to  the  damage  of  another, 

into  a  clay  pit  in  the  plaintiff's  back  is  an  interference  with  his  rights,  and 

yard.     This  was  held  an  actionable  an  actionable  nuisance, 

nuisance.  In  Hetrick  v.  Deuchler,  6  Penn.  32, 

In  Merritt  v.  Parker,  Coxe  (N.  J.),  460,  the  court  held  that  where  water  was  de- 
it  was  held  that  an  upper  owner  on  a  tained  and  then  let  off  in  such  a  man- 
stream  could  not  increase  the  quantity  ner  as  to  flood  the  plaintiff's  mill,  the 
of  water  that  flows  in  a  stream  with-  question  as  to  the  reasonableness  of 
oat  the  consent  of  a  lower  owner.  the  detention  was  for  the  jury. 

In  Merritt  v.  Brinkerhoff,  17  Johns.  2  Springfield    v.    Harris,    4    Allen 

(N.  Y.),  it  was  held  that  an  upper  (Mass.),  496 ;  Davis  v.  Getchell,  50  Me. 

owner    could  not  legally  detain  the  604 ;  Ferrea  v.    Knipe,  23   Cal.   348 ; 

water  in  his  pond  and  then  discharge  Casebeer  v.  Mowrey,  55  Penn.  St.  423. 
it  fitfully  and  in  unusual  quantities 
upon  lower  owners. 
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dam,  is  bound  at  his  peril  to  guard  against  damage  to  ethers  there 
from,  either  from  storm  or  flood,  while  in  the  other,  only  reason- 
able care  is  required,  and  no  liability  attaches  because  the  damage 
is  the  result  of  unusual,  extraordinary  and  unforeseen  causes.' 

Sec.  350.  Every  owner  of  a  dam  upon  a  stream  is  bound  to 
keep  it  in  proper  repair,  and  in  this  respect  must  exercise  such 
care  as  is  dictated  by  reasonable  prudence,  and  for  any  failure  in 
this  duty  he  is  answerable  to  those  below  as  well  as  above  him  on 
the  stream,  for  all  damages  which  arise  to  them  therefrom.  He 
must,  in  the  size,  height,  and  strength  of  his  dam,  as  has  previ- 
ously been  stated,  have  reference  to  the  condition  of  the  stream 
in  its  natural  condition  at  all  seasons  of  the  year,  and  must  not 
interfere  with  its  natural  flow  so  as  to  injure  the  rights  of  those 
above  or  below  him  on  the  stream.  If  he  raises  his  dam  to  an 
unreasonable  height  so  as  to  throw  the  water  back  upon  those 
above  him  on  the  stream  to  their  injury,  or  if  he  discharges  it  in 
an  unusual  or  unreasonable  manner  so  that  it  would  naturally 
flow  over  the  lands  of  those  below  him  to  their  injury,  he  has 
created  a  nuisance,  and  is  liable  for  all  the  consequences."  It  is 
the  right  of  every  riparian  owner  to  have  the  water  come  to  his 
land  in  its  natural  channel,  and  by  its  natural  flow,  undiminished 
in  quantity,  and  unimpaired  in  quality,  except  to  that  extent  that 
results  from  a  reasonable  use  of  the  water  by  other  owners  upon 
the  stream ;  and  it  may  fairly  be  said  that  any  use  of  the  water 
by  one  owner  which  essentially  interferes  with  its  natural  flow  to 
the  injury  of  any  owner  upon  the  stream,  whether  above  or  below 
him,  is  an  actionable  nuisance." 

1  Dorman  <o.  Ames,  Minn.  451.  (Ch.)  203  ;  China  v.  Southwick,  3  Fair- 
In  Cooper  v.  Barber,  3  Taunt.  99,  the  fax  (Me.),  238. 
defendant  had  for  many  years  penned  '  Richardson  ®.  Kier,  34  Cal.  69  ;  Hill 
back  the  water  of  a  stream  for  the  c.  Ward,  2  Oil.  (111.)  285 ;  Lapham  v. 
purpose  of  irrigation,  so  that  the  water  Curtis,  5  Vt.  371 ;  Mayor  v.  Bailey,  3 
percolated  through  the  neighboring  Denio  (N.  Y.),  433 ;  Rex  v.  Traffbrd,  1 
soil.  The  plaintiff  erected  a  house  B.  &  Ad.  874 ;  Farqnharson  v.  Farqubar- 
upon  the  land,  and,  receiving  injury  son,  3  Bligh,  421 ;  Johns  v.  Stevens,  3 
from  the  percolation  of  the  water,  the  Vt.  308  ;  Hodges  v.  Hodges,  5  Mete, 
court  held  that   a  recovery  could   be  (Mass.)  205. 

had,  even  though  the  injury  occurred  •  Tyler  v.  Wilkinson,  4  Mason  (IT.  S. 

only  in  times  of  high  water.  C.  C),  400;  Webb  v.  Portland  Manufac- 

Williams  r>.  Gale,  3  H.  &  Johns.  (Md.)  turing  Co.,  3  Sumner  (U.  S.  C.  C),  189 ; 

231 ;  Wright  d.  Howard,  1  Sim.  &  Sta.  Bowman  v.  Latham,  2  McLean  (U.  S. 

C.  C ),  376. 
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The  rights  of  riparian  owners  upon  a  water-course  were  well 
denned  by  the  court  in  Miner  v.  Gilmour,  13  Moore's  P.  C.  131, 
as  follows :  "  Every  riparian  owner  has  a  right  to  the  reasonable 
use  of  the  water  flowing  past  his  land  for  domestic  purposes,  and 
for  his  cattle,  and  this,  without  regard  to  the  effect  which  such 
use  may  have,  in  case  of  a  deficiency,  upon  proprietors  lower 
down  the  stream.  He  has  also  the  right  to  the  use  of  the  water 
fir  any  other  purpose,  provided  he  does  not  thereby  interfere 
with  the  rights  of  other  proprietors  above  or  below  him. 

Subject  to  this  condition  a  riparian  proprietor  may  dam  up  the 
stream  for  the  purpose  of  a  mill,  or  divert  the  water  for  the  pur- 
pose of  irrigation. 

But  he  has  no  right  to  interrupt  the  regular  flow  of  the  stream, 
if  he  thereby  interferes  with  the  lawful  use  of  the  water  by  other 
proprietors,  and  inflicts  upon  them  a  sensible  injury." 

Sec.  351.  So  strictly  is  the  right  to  have  water  flow  in  its  usual 
and  natural  channel  adhered  to  by  the  courts,  that  it  has  been 
held  that  where  the  waters  of  a  stream  had  been  diverted  for  a 
period  of  time  sufficient  to  create  an  easement  and  a  right  in  the 
party  diverting  it,  to  have  it  flow  in  its  artificial  channel,  that  the 
party  diverting  it  might  nevertheless  abandon  his  easement  and 
return  the  water  to  its  original  natural  channel,  even  though  by 
such  return  of  the  water  to  its  natural  bed,  those  below  him  on 
the  stream  sustained  great  damage  by  reason  of  the  old  bed  of 
the  stream  having  become  filled  up  and  incapable  of  properly 
discharging  the  water. 

In  Mason  v.  Shrewsbury,  6  L.  E.  (Q.  B.)  577,  it  was  held  that 
where  the  waters  of  a  stream  had  been  diverted  by  a  canal  com- 
pany under  an  act  of  parliament,  and  had  for  a  period  of  fifty- 
three  years  been  turned  away  from  their  natural  course  and  bed, 
and  at  the  expiration  of  that  period  the  canal  was  abandoned,  and 
the  waters  returned  to  their  original  channel,  that  no  action  could 
be  maintained  against  the  owners  of  the  canal  by  those  on  the 
stream  for  the  damages  which  they  thereby  sustained.  Cockbttbn, 
C.  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  The  right  of 
diverting  water  which,  in  its  natural  conrse,  would  flow  over  or 
along  the  land  of  a  riparian  owner,  and  of  conveying  it  to  the  land 
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of  the  party  diverting  it,  the  { servitus  aquce  decendm '  of  the 
civilians  is  an  easement  well  known  to  the  law  of  this  as  of  every 
other  country.  Ordinarily  such  an  easement  can  be  created 
according  to  the  law  of  England  by  grant,  or  by  long  continued 
enjoyment,  from  which  the  existence  of  a  former  grant  may  rea- 
sonably be  presumed.  But  such  a  right  may,  like  any  other  right, 
be  created  in  derogation  of  a  prior  right  by  the  action  of  the  legis- 
lature. But,  however  the  right  is  created,  it  is  essentially  the 
same.  The  legal  incidents  connected  with  it  are  the  same, 
whether  the  easement  is  created  by  grant  or  by  statutory  enact- 
ment. It  is  of  the  essence  of  such  an  easement  that  it  exists  for 
the  benefit  of  the  dominant  tenement  alone,  being  in  its  very  nature 
a  right  created  for  the  dominant  owner,  its  exercise  by  him  can- 
not operate  to  create  a  new  right  for  the  benefit  of  the  servient 
owner.  Like  any  other  right  its  exercise  may  be  discontinued  if 
it  becomes  onerous,  or  ceases  to  be  beneficial  to  the  party  entitled. 
An  easement  like  the  present,  while  it  subjects  the  owner  of 
the  servient  tenement  to  disadvantage  by  taking  from  him  the 
use  of  the  water,  for  the  watering  of  his  cattle,  the  irrigation  of 
his  land,  the  turning  of  his  mill,  or  other  beneficial  use  to  which 
the  water  may  be  applied,  may,  on  the  other  hand,  no  doubt  be 
attended  incidentally  with  other  or  greater  advantage  to  him,  as, 
for  instance,  rendering  him  safe  against  inundation.  But  this  will 
give  him  no  right  to  insist  on  the  exercise  of  the  easement  on  the 
part  of  the  dominant  owner  if  the  latter  finds  it  expedient  to 
abandon  his  right.  In  like  manner,  where  the  easement  consists 
in  the  right  to  discharge  water  over  the  land  of  another,  though  the 
water  may  be  advantageous  to  the  servient  tenement,  the  owner 
of  the  latter  cannot  acquire  the  right  to  have  it  discharged  on 
to  his  land,  if  the  dominant  owner  chooses  to  send  the  water  else- 
where, or  to  apply  it  to  another  purpose.  It  appears  to  me  a 
fundamental  principle,  that  an  easement  exists  for  the  benefit  of 
the  dominant  owner  alone,  and  that  the  servient  owner  acquires 
no  right  to  insist  on  its  continuance,  or  to  ask  for  damages  on  its 
abandonment."  If,  however,  the  diversion  of  the  water  in  the 
first  instance  is  unlawful,  and  has  not  ripened  into  an  easement,  its 
return  to  its  original  channel,  like  its  diversion  in  the  first  instance, 
would  be  a  nuisance  which  would  impose  upon  the  wrong-doer 
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liability  for  all  the  consequences,  not  only  arising  from  the  diver- 
sion, hut  also  from  the  return  of  the  water  to  its  original  channel.1 
And  if  the  diversion  had  existed  for  a  sufficient  length  of  time  to 
ripen  into  an  easement,  and  others  in  view  of  the  diversion  had 
established  mills  upon  the  new  stream  so  created,  the  person  mak- 
ing the  diversion  and  his  grantors  would,  as  against  the  owners 
cf  the  mills  below,  be  estopped  from  returning  the  water  to  its 
original  channel  to  their  injury.'  But  if  there  have  no  such  rights 
grown  up  upon  the  new  stream  it  would  seem,  from  the  tenor  of 
the  cases  cited  above,  that,  as  against  the  owners  of  the  original 
bed  of  the  stream,  the  waters  might  be  restored  to  the  old 
channel. 

In  the  case  of  Pierce  v.  Kinney,  59  Barb.  (N".  Y.  S.  C.)  56, 
the  plaintiff  and  defendant  were  the  owners  of  adjoining  farms 
through  which  was  a  stream  of  water  running  easterly  on  the 
defendant's  farm,  nearly  parallel  to,  and  only  a  short  distance  from, 
the  plaintiff's  land,  where  it  emptied  into  the  river.  In  1863  a 
flood  visited  that  section,  and  this  stream  breaking  through  its 
south  bank,  made  a  new  channel  for  itself  in  which  it  would  have 
continued  to  run  over  the  defendant's  land,  except  that  some  time 
afterward,  but  during  the  same  year,  the  defendant  erected  a  bar- 
rier to  force  the  water  back  into  its  original  channel.  The  water 
continued  to  run  in  its  old  channel  from  1863  to  1865,  when 
another  flood  came,  and  bringing  dirt  and  gravel  down  from  the 
plaintiff's  land  and  depositing  it  in  the  bed  of  the  stream  some 
few  rods  below  where  this  barrier  was  erected,  crowded  the  water 
out  of  the  old  channel  to  the  north,  where  it  leached  over  the 
lands  of  the  plaintiff,  and  seriously  injured  their  value.  The 
injury  resulted  as  a  consequence  of  the  erection  of  the  barrier  by 
the  defendant  to  force  the  waters  back  into  their  old  channel 
after  the  flood  of  1863,  and  the  plaintiff's  counsel  requested  the 
court  to  charge  the  jury  that  after  the  flood  of  1863,  if  the 
defendant  would  restore  the  south  bank  of  the  stream  to  its 
original  height  as  a  protection  to  his  own  land,  he  was  under 
obligation  at  the  same  time  to  restore  the  channel  to  its  original 
condition,  i.  e.,   to  remove  any  sand  or  gravel  bar  that  may  have 

Woodbury  «.  Short,  17  Vt.  887.  *  Belknap  v.  Trimble,  3  Paige's  Ch. 

(N.  T.)  665. 
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been  formed  below  there,  upon  the  defendant's  land,  by  which  the 
water  was  thrown  upon  the  plaintiff's  land.  The  court  refused 
so  to  charge,  and  upon  a  hearing  of  the  exceptions  at  the  general 
term  in  1869,  Boardman,  J.,  in  a  very  able  opinion,  laid  down 
the  law  of  the  case  substantially  thus:  "  The  simple  question  is, 
whether  the  defendant  is  bound  to  keep  the  channel  of  the  creek 
open,  as  a  condition  to  his  right  to  maintain  the  barrier  which  he 
has  erected  for  his  own  protection.  If  he  fails  to  do  so,  is  he 
liable  for  the  damages  that  ensue?  It  is  conceded  that  the 
defendant  had  a  right  to  erect  the  barrier  across  the  new  channel 
made  by  the  flood,  and  thus  protect  his  orchard  and  farm  from 
serious  injury. 

The  defendant  claims  such  a  right  unconditionally.  The  plain- 
tiff insists  that  such  right  cannot  be  exercised  without  at  the 
same  time  opening,  and  at  all  times  thereafter  keeping  open,  the 
original  bed  of  the  creek  so  far  as  it  runs  on  his  own  land,  and 
delivering  the  water  to  the  plaintiff  at  his  boundary  in  its  ordi- 
nary and  accustomed  channel.  I  find  no  sanction  for  any  such 
claim.  Angell  on  "Water-courses,  §  333,  says :  "  A  riparian 
proprietor  may  in  fact  legally  erect  any  work  in  order  to  prevent 
his  land  being  overflowed  by  any  change  of  the  natural  state  of 
the  river,  and  to  prevent  the  old  course  of  the  river  from  being 
altered,  citing  Rex  v.  Trafford,  1  B.  &  Ad.  874  (which  does  not 
snstain  the  author's  position) ;  Farquhausen  v..  Farquhausen,  3 
Bligh.  Pari.  (JST.  S.)  421."  "  But,"  says  Angell,  "  he  has  no  right 
to  build  any  thing  which,  in  times  of  ordinary  flood,  will  throw 
the  waters  on  the  ground  of  another  proprietor  so  as  to  overflow 
and  injure  them."  Erskinesays:  "When  a  river  threatens  an 
alteration  of  its  channel  to  the  damage  of  an  adjacent  proprietor 
it  is  lawful  to  build  a  bulwark,  ripce  mitmendce  causa,  to  pre- 
vent the  loss  of  ground  that  is  threatened ;  so  that  a  proprietor 
whose  grounds  are  threatened  to  be  washed  away  may,  for  the 
purpose  of  protecting  his  own  property,  raise  a  bank  for  his  own 
security ;  but  this  bank  must  be  so  erected  as  to  prejudice  neither 
the  navigation  nor  the  grounds  on  the  opposite  side  of  the  river. 
The  owner  of  a  water-course  may  change  its  course  on  his  own 
land  if  he  does  not  thereby  injure  his  neighbor.  So  he  may 
change  it  back  to  its  original  channel,  unless  others,  by  an  expen- 
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diture  of  money,  have  acquired  new  rights  to  its  use  in  the  new 
channel."  "Washburn  on  Easements,  citing  Woodbury  v.  SJwrt, 
17  Yt.  387. 

It  may  fairly  be  inferred  from  these  authorities  that  the  defend- 
ant had  the  right  to  erect  the  barrier  and  thus  confine  the  wat- 
ers in  their  original  channel.  Nor  is  there  any  intimation  that 
he  is  responsible  for  any  damage  to  his  neighbor  unless  it  is  the 
direct  consequence  of  his  building  his  barrier  too  high,  or  pro- 
jecting it  into  the  stream  so  as  to  prevent  the*water  from  running 
in  its  accustomed  channel  and  with  its  usual  force.  He  has  the 
right  to  repair  or  rebuild  the  broken  bank,  not  to  make  a  differ- 
ent one.  If  he  does  this,  no  direct  injury  is  done  to  his  neigh- 
bor. The  injury  that  may  arise  from  a  gravel  bed  lower  down 
the  stream  is  not  due  to  the  interposed  barrier.  It  arises  from 
an  obstacle  created  by  the  natural  flow  of  the  stream.  Had  no 
crevasse  been  made,  the  gravel  bank  might,  and  undoubtedly 
would,  have  been  deposited  by  the  natural  action  of  the  stream. 
The  crevasse  having  been  opened  and  the  barrier  immediately 
interposed,  it  stands  as  though  the  defendant  had  done  nothing, 
and  yet  the  gravel  bank  is  there  doing  the  plaintiff  damage. 

Where  the  bank  was  broken  so  as  to  form  a  new  channel  for 
the  water,  it  was  optional  with  the  defendant  to  close  the  opening 
and  restore  the  water  to  its  original  channel,  or  let  it  pursue  its 
new  course.  .  So  if  there  were  several  openings,  he  might  close 
all  or  any  of  them,  or  he  might  leave  them  all  open.  If  he  had 
closed  one  which  injured  himself  and  not  closed  one  which  in- 
jured the  plaintiff,  would  an  action  lie  for  the  damage  ?  Such  an 
action  would  seem  to  lie  on  what  the  defendant  had  not  done, 
rather  than  on  what  he  had  lawfully  done.  Again,  if  a  party's 
mill-dam  is  carried  off  by  a  flood  which  makes  a  gravel  bed  at  a 
point  below,  changing  the  channel  of  the  stream,  may  he  not  re- 
build his  dam  unless  he  cuts  away  such  bar  and  restores  the  water 
to  its  channel  ?  Is  he  liable  for  the  existence  of  the  bar  ?  Was 
it  his  act  of  omission  or  commission  that  put  it  there  ?  *  *  * 
In  my  judgment  both  the  complaint  and  the  law  must  be  amended, 
before  it  will  be  adjudged  that  there  could  be  a  recovery  in  this 
case." 

In   Wallace  v.  Drew,  59  Barb.  (N.  T.  S.  C.)  413,  the  question 
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came  up  as  to  the  right  of  a  riparian  owner  to  construct  embank- 
ments upon  his  own  land  to  prevent  the  water  of  ordinary  floods 
washing  the  bank  and  overflowing  his  lands.  The  court  held  in 
that  case  that  an  embankment  might  thus  be  raised,  due  care 
being  taken  not  to  throw  the  water  on  to  another's  land  where  it 
would  not  go  except  for  the  embankment,  in  ordinary  floods. 
But  the  court  held  that  this  rule  would  not  apply  to  floods  alto- 
gether extraordinary  and  unusual.  In  that  case  it  appeared  that 
although  certain  baflks  and  erections  made  by  the  defendants  on 
their  own  premises  to  guard  the  banks,  and  prevent  the  waters  of 
the  stream  from  injuring  such  premises,  had  caused  the  water  of 
the  creek  to  flow  in  a  new  direction  upon  the  plaintiffs  lands, 
where  they  did  not  belong  and  were  not  accustomed  to  flow,  and 
where  they  would  not  have  gone  but  for  those  guards  and 
erections.  But  it  also  appeared  that  all  the  water  which  flowed 
upon  the  plaintiff's  premises  upon  the  occasion  of  the  injury 
complained  of,  did  not  come  from  the  branch  of  the  creek  which 
flowed  through  the  defendant's  lands,  or  by  means  of  the  guards 
or  erections  thereon,  but  that  the  waters  of  an  other  branch  of 
the  creek,  by  reason  of  an  obstrnction  placed  therein  by  another 
party,  had  been  added  thereto,  and  thus  produced  the  injury. 
The  court  held  that  the  defendant  could  not  be  made  liable  for 
the  injury  resulting  from  the  turning  the  waters  of  this  branch 
of  the  creek  into  it,  and  would  only  be  held  for  such  injuries  as 
resulted  from  the  ordinary  floods  incident  to  the  creek  in  its 
natural  condition. 

Sec.  352.  "While  it  is  true  that  a  riparian  owner  may  erect  bul- 
warks to  protect  his  property  from  injury  by  the  stream,  yet,  they 
can  only  do  this  when  it  can  be  done  without  injury  to  others. 
Either  to  an  owner  upon  the  opposite  side  of,  or  to  those  above  or 
below  him  on  the  stream.1 

Thus  in  Gerrish  v.  Clough,  48  N.  H.  8 ;  2  Am.  Kep.  165,  the 
defendant  erected  a  breakwater  upon  his  bank  of  the  river  to  pro- 
tect his  bank  from  injury  by  the  water,  but  the  effect  of  this  was 

1  Bickett  v.  Morris,  1  Law  Rep.  Ap.  Rex   is.  Lord  Yarborough,   3  id.  91 

(Scotch)  47 ;  Robinson  i>.  Lord  Byron,  Adams  v,  Frothingham,  3  Mass.  352 

1  Bfo.   C.  C.  588 ;  Rex  v.  Trafford,  8  Jones  v.  Soulard,  24  How.  (U.  S.)  41 

Bing.  204 ;  Wicks  v.  Hunt,  John.  (Eng.)  Rex  v.  Johnson,  5  N.  H.  520. 
372 ;  Scratton  v.  Brown,  4  B.  &  C,  485 ; 
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to  throw  the  water  against  the  plaintiff's  land  upon  the  opposite 
bank,  and  in  high  water  his  land  was  washed  away.  This  was 
held  an  actionable  nuisance.  So  indeed  is  any  interference  with 
the  natural  current,  level  or  flow  of  a  stream.  The  right  is  to 
the  water  of  the  stream  in  its  natural  state,  and  interferences 
therewith  operate  a  violation  of  this  right,  and  are  actionable  even 
though  no  actual  damage  ensues. 

Sec.  353.  As  has  previously  been  stated  the  right  of  a  riparian 
owner  to  use  the  water  of  a  stream  is  limited  to  such  a  use  as 
produces  no  injury  to  those  above  or  below  him  on  the  stream, 
but  he  may  acquire  a  right  by  long  user  to  use  the  water  to  an 
extent  beyond  the  natural  right  and  so  as  to  operate  prejudicially 
to  others.  He  may  begin  the  exercise  of  such  a  use  at  any  time, 
but  he  acquires  no  right  beyond  his  natural  right  by  such  usage 
against  a  proprietor  above  or  below  him,  unless  his  use  affects  the 
power  of  such  proprietors  to  use  the  stream,  or  some  right  therein, 
so  as  to  raise  the  presumption  of  a  grant,  and  thus  render  them 
servient  tenements.1  He  may  divert  the  water,  or  discharge  it  in 
a  manner  that  is  prejudicial  to  others,  or  he  may  set  it  back  upon 
the  land  of  those  above  him  upon  the  stream,  but  he  is  liable  for 
all  damages,  or  to  an  action  for  an  injury  to  the  right,  even  if 
there  is  no  special  damage,  at  any  time  before  the  statutory  period 
for  acquiring  rights  by  adverse  enjoyment  has  elapsed ;  but  if  such 
use  is  permitted  without  objection  or  such  resistance  as  interrupts 
the  use,  the  originally  unlawful  act  ripens  into  a  legal  right,  and 
he  acquires  the  right  to  such  use  of  the  water  in  addition  to  his 
natural  right,  and  forever  thereafter  all  proprietors  upon  the 
stream  are  not  only  estopped  from  setting  up  any  claims  for 
damages  resulting  from  such  use,  but  are  also  estopped  from  any 
interference  therewith.  By  such  user  he  has  created  a  servitude 
upon  their  estates  to  the  extent  of  such  use,  which  the  law  upholds 
and  protects  as  rigidly  as  it  protects  and  upholds  his  natural  right.' 
But  in  order  to  acquire  such  rights  the  use  must  be  adverse  to 
the  rights  of  others,  and  must  also  be  continuous  and  uninter- 

1  Haight  v.  Price,  21  N.  T.  241 ;  Mor-       *  Gale  &  Whatley  on  Easements,  p. 
ton  v.  Valentine,  14  Vt.  243 ;  Belknap    93. 
o  Trimble,  3  Paige's  Ch.  (N.  T.)  605. 

42 


330  NUISANCES   RELATING  TO   WATER. 

rupted.  It  is  not  essential  that  the  use  should  be  such  as  tc 
inflict  actual  damage  upon  others,  but  it  must  be  such  an  infringe- 
ment of  the  rights  of  others  that  an  action  could  have  been  main- 
tained therefor  at  any  time  within  the  statutory  period.1  The  use 
must  also  be  open,8  and  as  of  right,3  and  also  peaceable,*  for  if 
there  is  any  act  done  by  other  owners  that  operates  as  an  inter- 
ruption, however  slight,  it  prevents  the  acquisition  of  the  right 
by  such  use.' 

Sec.  354.  Thus  where  an  owner  upon  one  side  of  a  stream  erects 
a  dam  across  the  stream,  this  is  an  invasion  of  the  right  of  the 
owner  of  the  opposite  bank,  and  an  action  will  lie  at  any  time 
for  such  invasion  of  his  right ;  but  if  the  opposite  owner  stands 
by  and  allows  the  dam  to  remain  without  action  or  other  direct 
interference  therewith  for  the  whole  statutory  period,  the  act 
which,  in  its  inception,  was  unlawful,  ripens  into  a  right,  and  a 
servitude  is  to  that  extent  imposed  upon  the  estate  of  the  opposite 
owner  in  favor  of  the  person  who  erected  the  dam,  or  his  grantees.' 
By  this  long  adverse  user  an  easement  is'acquired  to  the  extent  of 
such  user,  which  cannot  be  impaired  by  the  owner  of  the  servient 
tenement  any  more  than  the  natural  right  could  be.*  The  extent 
of  the  easement  as  well  as  its  character  is  commensurate  with 
the  use  during  the  time  necessary  to  acquire  the  right,  and  it  is 
incumbent  upon  him  who  claims  the  easement,  to  establish  it  by 
clear  and  definite  proof.     When  the  easement  is  once  acquired,  it 

1  But  man  v.  Hussey,  3  Fairfax  (Me.),  erected  a  rail  across  a  path  used  by  the 

407 ;  Hatch  v.  Dwight,  17  Mass.  296  ;  plaintiff  within  the  statutory  period, 

Patrick    v.  Greenway,  note,   1   Wm.  this  was  such  an  interruption  as  pre- 

Saunders,  346 ;   Norton  v.  Valentine,  vented  the  user  from  ripening  into  a 

14  Vt.  239  ;  Webb  v.  Portland  Manu-  right,  even  though  the  interruption  is 

factoring  Co.,3  Sumn.  (TJ.  S.  C.  C.)  189.  only  for  a  brief  period.    Every  inter- 

s  Partridge  ®.  Scott,  3   Mott.  229  ;  ruption  is  presumed  to  be  hostile,  and 

Dodd  v.  Holmes,  1  Ad.  &  El.  493.  the  burden  is  upon  him  who  claims 

8  Canal  Co.  v.  Hartford,  1  C.  &  M.  &  the  right  by  long  user  to  show  that 

E.  614  ;  Auley  v.  Gardner,  4  M.  &  W.  interruptions  were  not  hostile  and  in 

496 ;  Fickle  v.  Brown,  4  Ad.  &  El.  369 ;  opposition  to  the  right. 

Bolival  Manufacturing  Co.  v.  Neponset  6  By  the  civil  law  any  opposition, 

Co.,  16  Pick.  (Mass.)  241;  Gairtly  v.  whether  by  word  or  deed,  was  regarded 

Bethune,  14  Mass.  49 ;  Bealey  v.  Shaw,  as  an  interruption,  but  at  common  law 

6  East.  208.  the  interruption  must  be  by  some  of 

*  King  v.  Tiffany,  9  Conn.  162 ;  Co.  the  owners  of  the  servient  tenement 
Litt.  113  b. ;  Wright  v.  Williams,  1  M.  that  may  fairly  be  said  to  be  hostile  to 
&  W.  100.    Thus  in  Bailey  v.  Apple-  the  right.    Gale  &  Whatley  on  Ease- 
yard,  3  Nev.  &  Peake,  257,  it  was  held  ments,  p.  82,  83. 
that   where    the  owner  of   premises  •  Bliss  o.  Rice,  17  Pick.  (Mass.)  23. 


NUISANCES   RELATING  TO  WATER.  331 

is  added  to  the  natural  right,  and  an  infringement  of  the  one  is  as 
much  a  nuisance  as  the  infringement  of  the  other.1 

Sec.  355.  In  Tyler  v.  Wilkinson,  4  Mason  (U.  S.  C.  C),  397, 
Story,  J.,  thus  defines  the  rights  of  riparian  owners:  "Prima 
facie,  every  proprietor  upon  each  bank  of  a  river  is  entitled 
to  the  land  covered  with  water  in  front  of  his  bank,  to  the 
middle  thread  of  the  stream ;  or,  as  it  is  commonly  expressed,  ad 
medium  filum  aqy,m. 

In  virtue  of  this  ownership  he  has  a  right  to  the  use  of  the 
water  flowing  over  it  in  its  natural  channel,  without  diminution 
or  obstruction.  But,  strictly  speaking,  he  has  no  property  in  the 
water  itself,  but  a  simple  use  of  it  while  it  passes  along.  The 
consequence  of  this  principle  is,  that  no  proprietor  has  the  right 
to  use  the  water  to  the  prejudice  of  another.  It  is  wholly 
immaterial  whether  the  party  be  a  proprietor  above  or  below 
in  the  coarse  of  the  river,  the  right  being  common  to  all  the 
proprietors  on  the  river ;  no  one  has  a  right  to  diminish  the  quan- 
tity which  will,  according  to  the  natural  current,  flow  to  a  pro- 
prietor below,  or  to  throw  it  back  upon  a  proprietor  above..  This 
is  the  necessary  result  of  the  perfect  equality  of  right  among  all 
the  proprietors  of  that  which  is  common  to  all.  The  natural 
6tream,  existing  by  the  bounty  of  Providence  for  the  benefit  of 
land  through  which  it  flows,  is  an  incident  annexed,  by  operation 
of  law,  to  the  land  itself.  When  I  speak  of  this  common  right, 
I  do  not  mean  to  be  understood  as  holding  the  doctrine  that  there 
can  be  no  diminution  whatsoever,  and  no  obstruction  or  impedi- 
ment whatsoever,  by  a  riparian  proprietor,  in  the  use  of  the  water 
as  it  flowsf  for  that  would  be  to  deny  any  valuable  use  of  it. 
There  may  be,  and  there  must  be  allowed  to  all,  of  that  which  is 
common,  a  reasonable  use.  The  true  test  of  the  principle  and 
extent  of  the  use  is,  whether  it  is  to  the  injury  of  the  other  pro- 

1  Bealy  v.  Shaw,  6  East,  208  ;  Smith  to  have  been  rightfully  done  unleas  the 

o.  Adams.  6  Paige's  Ch.  (N.  T.)  485 ;  contrary  be  shown. 
Cook  v.  Hull,  3  Pick.  (Mass.)  269.  "  The  diversion  was  prima  facie  a 

In  Haight  v.  Price,  21  N.  T.   245,  wrong,  and  though  in  its  nature  it  was 

DbniO,  J.,  says:  "It  is  urged  that  a  capable  of  excuse  and  justification,  yet 

presumption    should    attach    in    the  the  burden  was  on  the  defendant  of 

absence  of  any  proof  to  the  contrary,  showing  the  existence  of  such  facts. 

because  every  thing  must  be  presumed  It  is  for  the  defendant  to  establish  his 

right  by  proof." 
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prietors  or  not.  There  may  be  a  diminution  in  quantity,  or  a 
retardation  or  acceleration  of  the  natural  current,  indispensable 
for  the  general  and  valuable  use  of  the  water,  perfectly  cousistent 
with  the  common  right.  The  diminution,  retardation  or  accelera- 
tion, not  positively  and  sensibly  injurious,  by  diminishing  the 
value  of  the  common  right,  is  an  implied  element  in  the  right  of 
using  the  stream  at  all.  The  law  here,  as  in  many  other  cases, 
acts  with  a  reasonable  reference  to  public  convenience  and  gene- 
ral good,  and  is  not  betrayed  into  a  narrow  strictness  subversive 
of  common  sense,  nor  into  an  extravagant  looseness,  which  would 
destroy  private  rights.  The  maxim  is  applied,  sic  utere  tuo  ut 
aUermm  rum  Icedas. 

"  But  of  a  thing  common  by  nature,  there  may  be  an  appropri- 
ation by  general  consent,  or  grant.  Mere  priority  of  occupa- 
tion of  running  water,  without  such  consent  or  grant, 
confers  no  exclusive  right.  It  is  not  like  the  case  of  mere  occu- 
pancy, where  the  first  occupant  takes  by  force  of  his  priority  of 
occupancy.  That  supposes  no  ownership  already  existing,  and 
no  right  to  the  one  already  acquired.  But  our  law  awards  to  the 
riparian  proprietors  the  right  to  the  use  in  common,  as  one  inci- 
dent to  the  land ;  and  whoever  seeks  to  found  an  exclusive  use, 
must  establish  a  rightful  appropriation  in  some  manner  known 
and  admitted  by  the  law.  Now  this  may  be  either  by  a  grant 
from  all  the  proprietors,  whose  interest  is  affected  by  the  particu- 
lar appropriation,  or  by  a  long  exclusive  enjoyment  without  inter- 
ruption, which  affords  a  just  presumption  of  right.  By  our  law, 
upon  principles  of  public  convenience,  the  term  of  twenty  years 
of  exclusive  uninterrupted  enjoyment  has  been  held  a  conclusive 
presumption  of  a  grant  or  right.  I  say,  of  a  grant  «r  right  — 
for  I  very  much  doubt  whether  the  principle '  now  acted  upon, 
however  in  its  origin  it  may  have  been  confined  to  presumptions 
of  a  grant  —  is  now  necessarily  limited  to  considerations  of  this 
nature.  The  presumption  is  applied  as  a  presumption  juris  et  de 
jwre,  wherever,  by  possibility,  a  right  may  be  acquired  in  any 
manner  known  to  be  law. 

"  With  these  two  principles  in  view,  the .  general  rights  of  the 
plaintiffs  cannot  admit  of  much  controversy.     They  are  riparian 
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proprietors,  and,  as  such,  are  entitled  to  the  natural  flow  of  the 
river  without  diminution  to  their  injury. 

"  As  owners  of  the  lower  dam,  and  the  mills  connected  there- 
.  with,  they  had  no  rights  beyond  those  of  any  other  persons  who 
might  have  appropriated  that  portion  of  the  stream  to  the  use  of 
their  mills ;  that  is,  their  rights  are  to  be  measured  by  the  extent 
of  their  natural  appropriation,  and  use  of  the  water  for  a  period, 
which  the  law  deems  a  conclusive  presumption  in  favor  of  rights 
of  this  nature.  In  their  character  as  mill  owners  they  have  no 
title  to  the  flow  of  the  stream  beyond  the  water  actually  and 
legally  appropriated  by  the  mills;  but  in  their  character  as 
riparian  proprietors,  they  have  annexed  to  their  lands  the  general 
flow  of  the  river,  as  far  as  it  has  not  been  already  acquired  by 
some  prior  and  legally  operative  appropriation. 

"  No  doubt,  then,  can  exist  as  to  the  right  of  the  plaintiffs  to 
the  surplus  of  the  natural  flow  of  the  stream  not  yet  appropri- 
ated. Their  rights  as  riparian  proprietors  are  general ;  and  it  is 
incumbent  on  the  parties  who  seek  to  narrow  those  rights,  to 
establish,  by  competent  proofs,  their  own  title  to  divert  and  use 
the  stream." 

Sec.  356.  As  to  the  right  of  a  person  to  bring  an  action  for 
the  recovery  of  damages  for  a  mere  injury  to  a  right,  where  no 
actual  damage  is  sustained,  the  rule  is,  that  in  order  to  entitle  the 
party  to  an  action  his  rights  to  the  water  must  be  violated  in  such 
a  way  that  if  the  violation  thereof  was  continued  it  would  ripen 
into  an  easement,  and  impose  a  servitude  upon  the  estate  affected 
thereby.  In  Webb  v.  Portland1  this  doctrine  is  discussed  by 
Stoet,  J.,  in  a  very  clear  and  concise  manner,  and  the  various 
authorities  bearing  thereon  collected  and  reviewed.  He  says : 
"  The  question,  which  has  been  argued  upon  the  suggestion  of  the 
court,  is  of  vital  importance  in  the  cause ;  and  if  decided  in  favor 
of  the  plaintiff  it  supersedes  many  of  the  inquiries  to  which  our 
attention  must  otherwise  be  directed.  It  is  on  this  account  that 
we  thought  it  proper  to  be  argued  separately  from  the  general 
merits  of  the  cause. 

"  The  argument  for  the  defendants  then  presents  two  distinct 

>  Webb  v.  Portland  Manufacturing  Co.,  3  Sumn.  (U.  S.  G.  C.)  189. 
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questions.  The  first  is,  whether,  to  maintain  the  present  suit,  it  is 
essential  for  the  plain  tiff  to  establish  any  actual  dainage.  The 
second  is,  whether,  in  point  of  law,  a  mill  owner,  having  a  right 
to  a  certain  portion  of  the  water  of  a  stream  for  the  use  of  his. 
■mill  at  a  particular  dam,  has  a  right  to  draw  off  the  same  portion, 
or  any  less  quantity  of  the  water,  at  a  considerable  distance  above 
the  dam,  without  the  consent  of  the  owners  of  other  mills  on  the 
same  dam.  In  connection  with  these  questions  the  point  will 
also  incidentally  arise,  whether  it  makes  any  difference,  that  such 
drawing  off  of  the  water  above  can  be  shown  to  be  no  sensible 
injury  to  the  other  mill  owners  on  the  lower  dam.  As  to  the 
first  question,  I  can  very  well  understand,  that  no  action  lies  in  a 
case  where  there  is  damnum  absque  injuria,  that  is,  where  there 
js  a  damage  done  without  any  wrong  or  violation  of  any  right  of 
the  plaintiff.  But  I  am  not  able  to  understand  how  it  can  cor- 
rectly be  said,  in  a  legal  sense,  that  an  action  will  not  lie,  even  in 
case  of  a  wrong  or  violation  of  a  right,  unless  it  is  followed  by 
some  perceptible  damage  which  can  be  established  as  a  matter  of 
fact ;  in  other  words,  that  injuria  sine  damno  is  not  actionable. ' 
On  the  contrary,  from  my  earliest  reading  I  have  considered  it 
laid  up  among  the  very  elements  of  the  common  law,  that,  wher- 
ever there  is  a  wrong,  there  is  a  remedy  to  redress  it ;  and  that 
every  injury  imports  damage  in  the  nature  of  it ;  and  if  no  other 
damage  is  established  the  party  injured  is  entitled  to  a  verdict  for 
nominal  damages  ;  a  fortiori  this  doctrine  applies  where  there 
is  not  only  a  violation  of  the  right  of  the  plaintiff;  but  the  act 
of  the  defendant,  if  continued,  may  become  the  foundation  by 
lapse  of  time  of  an  adverse  right  in  the  defendant ;  for  then  it 
assumes  the  character,  not  merely  of  a  violation  of  a  right,  tend- 
ing to  diminish  its  value,  but  it  goes  to  the  absolute  destruction 
and  extinguishment  of  it.  Under  such  circumstances,  unless  the 
party  injured  can  protect  his  right  from  such  a  violation  by  an 
action,  it  is  plain  that  it  may  be  lost  or  destroyed  without  any 
possible  remedial  redress.  In  my  judgment  the  common  law 
countenances  no  such  inconsistency,  not  to  call  it  by  a  stronger 
name.     Actual,  perceptible  damage  is  not  indispensable  as  the 

1  See   The   Mayor  of   Lynn,  etc.,  v.    143, 144  ;  Comyn's  Dig    Action  on  the 
Mayor  of  London,  4  T.    R.  130,  141,    Case,  B.  1  and  2. 
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foundation  of  an  action.  The  law  tolerates  no  farther  inquiry 
than  whether  there  has  been  the  violation  of  a  right.  If  so,  the 
party  injured  is  entitled  to  maintain  his  action  for  nominal  dama- 
ges, in  vindication  of  his  right,  if  no  other  damages  are  fit  and 
proper  to  remunerate  him. 

"  So  long  ago  as  the  great  case  of  Ashby  v.  White '  the  objection 
was  put  forth  by  some  of  the  judges,  and  was  answered  by  Lord 
Holt  with  his  usual  ability  and  clear  learning ;  and  his  judgment 
was  supported  by  the  house  of  lords,  and  that  of  his  brethren 
overturned.  By  the  favor  of  an  eminent  judge  Lord  Holt's 
opinion,  apparently  copied  from  his  own  manuscript,  has  been 
recently  printed." 

"  In  this  last  printed  opinion  (p.  14)  Lord  Holt  says :  '  It  is 
impossible  to  imagine  any  such  thing  as  injuria  sine  damno. 
Every  injury  imports  damage  in  the  nature  of  it."  And  he  cites 
many  cases  in  support  of  his  position.  Among  these  is  Turner 
v.  Sterling,1  where  the  plaintiff  was  a  candidate  for  the  office  of 
bridge-master  of  London  bridge,  and  the  lord  mayor  refused  his 
demand  of  a  poll ;  and  it  was  determined  that  the  action  was 
maintainable  for  the  refusal  of  a  poll.  Although  it  might  have 
been  that  plaintiff  would  not  have  been  elected,  the  action  was 
nevertheless  maintainable ;  for  the  refusal  was  a  violation  of  the 
plaintiff 's  right  to  be  a  candidate.  So  in  the  case  cited,5  where 
the  owner  of  a  market,  entitled  to  toll  upon  all  cattle  sold  within 
the  market,  brought  an  action  against  the  defendant  for  hindering 
a  person  from  going  to  the  market  with  the  intent  to  sell  a  horse, 
it  was,  on  the  like  ground,  held  maintainable ;  for  though  the 
horse  might  not  have  been  sold,  and  no  toll  would  have  become 
due ;  yet  the  hindering  the  plaintiff  from  the  possibility  of  hav- 
ing toll,  was  such  an  injury  as  did  import  such  damage  for  which 
the  plaintiff  ought  to  recover.     So  in  Hunt  v.  Dowmcm,'  where 

1  Ashby  v.  White,  2  Lord  Raym.  938  ;  8  L.  P.,  2  Lord  Raym.  955. 

S.  C. ,  6  Mod.  45  ;  Holts,  524.  *  Turner  v.  Sterling,  2  Lev.  50 ;  S.  C., 

*  See  "The  judgments  delivered  by  2  Vent.  25. 

the  Lord  Chief  Justice  Holt  in  the  6  Cited  as  from  23  Edward  III,  18, 

case  of  Ashby  v.  White  et  al.,  and  in  tit.  Defense.     MiBtake  in  the  MS.  and 

the  case  of  John  Paty  et  al.,  printed  should  be  29  Edward  III,  18  b ;  Fitz. 

from    the    original    MS."      London :  Abridg.,  tit.  Defense,  pi.  5  and  11  H. 

Saunders  &  Benning,  1837.    It  is  un-  IV,  47. 

derstood  that  the  publication  is  under  6  Hunt  v.  Dowman,  Cro.  Jac.  478  ; 

the  direction  of  Lord   Chief   Justice  S.  C,  2  Roll.  SI. 
Denman.     See  particularly  p.  14,  15, 
27,  30  of  these  opinions. 
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the  lessor  brought  an  action  against  the  lessee  for  disturbing  him 
from  entering  into  the  house  leased,  in  order  to  view  it  and  to 
see  whether  any  waste  was  committed ;  and  it  was  held  that  the 
action  well  lay,  though  no  waste  was  committed  and  no  actual 
damage  done ;  for  the  lessor  had  a  right  so  to  enter,  and  the  hin- 
dering of  him  was  an  injury  to  that  right,  for  which  he  might 
maintain  an  action.  So  Herring  v.  Finch,1  where  it  was  held  that 
a  person  entitled  to  vote,  who  was  refused  his  vote  at  an  election, 
might  well  maintin  an  action  therefor,  although  the  candidate  for 
whom  he  might  have  voted  might  not  have  been  chosen ;  and  the 
voter  could  not  sustain  any  perceptible  or  actual  damage  by  such 
refusal  of  his  vote.  The  law  gives  the  remedy  in  such  a  case ;  for 
there  is  a  clear  violation  of  the  right. 

And  this  doctrine,  as  to  a  violation  of  the  right  to  vote,  is  now 
incontrovertibly  established ;  and  yet  it  would  be  impracticable 
to  show  any  temporal  or  actual  damage  thereby.' 

In  the  same  case  of  Ashby  v.  White,  as  reported  by  Lord  Ray- 
mond,3 Lord  Holt  said  :  "  If  the  plaintiff  has  a  right,  he  must  of 
necessity  have  a  means  to  vindicate  and  maintain  it,  and  a  remedy, 
if  he  is  injured  in  the  exercise  or  enjoyment  of  it ;  and  indeed,  it 
is  a  vain  thing  to  imagine  a  right  without  a  remedy ;  for  want  of 
right  and  want  of  remedy  are  reciprocal."  * 

The  principles  laid  down  by  Lord  Holt  are  so  strongly  com- 
mended, not  only  by  authority,  but  by  the  common  sense  and 
common  justice  of  mankind,  that  they  seem  absolutely,  in  a  judi- 
cial view,  incontrovertible.  And  they  have  been  fully  recognized 
in  many  other  cases.*  I  am  aware  that  some  of  the  old  cases 
inculcate  a  different  doctrine,  and  perhaps  are  reconcilable  with 
that  of  Lord  Holt.  There  are  also  some  modern  cases,  which  at 
first  view  seem  to  the  contrary.  But  they  are  distinguishable  from 
that  now  in  judgment;  and  if  they  were  not  ego  assentior 
socevolce.  The  case  of  Williams  v.  Morlomd '  seems  to  have  pro- 
ceeded upon  the  ground  that  there  was  neither  any  damage  nor 

1  Herring  v.  Finch,  2  Lev.  250.  6  Note  of  Mr.  Sergeant  Williams  to 

8  See  Harmer  v.  Tappenden,  1  East,  Mellor  v.   Spateman,  1  Sand.  346,  a, 

55 ;   Drew  v.  Carleton,  id.  563,  note  ;  note  2 ;  Wells  v.  Watling,  2  W.  Black, 

Kilham  ®.  Ward,  2  Mass.  236 ;  Lincoln  1239  ;  and  the  case  of  the  Tunbridge 

v.   Hapgood,    11   id.    350  ;   2    Viner's  Dippers,  Weller  v.  Baker,  2  Wils.  414. 

.  Abridg.,  Action,  Case,  N.  c.  pi.  3.  8  Williams  v.  Morland,  2  B.  &  Cres. 

8  Ashby  v.  White,  2  Lord  Baym.  953.  910. 

*  S.  P.,  6  Mod.  53. 
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any  injury  to  the  right  of  the  plaintiff.  "Whether  that  case  can 
be  supported  upon  principle,  it  is  not  now  necessary  to  say.  Some 
of  the  dicta  in  it  have  been  subsequently  impugned ;  and  the  gen- 
eral reasoning  of  the  judges  seems  to  admit,  that  if  any  right  of 
the  plaintiff  had  been  violated,  the  action  would  have  lain.  The 
case  of  Jackson  v.  Pesked,  1  M.  &  Sel.  235,  turned  upon  the 
supposed  defects  of  the  declaration,  as  applicable  to  a  mere  rever- 
sionary interest,  it  not  stating  any  act  done  to  the  prejudice  of 
that  reversionary  interest. 

I  do  uot  stop  to  inquire  whether  there  was  not  an  over-nicety 
in  the  application  of  the  technical  principles  of  pleading  to  that 
case;  although,  notwithstanding  the  elaborate  opinion  of  Lord 
Ellenbobough,  one  might  be  inclined  to  pause  upon  it. 

The  case  of  Young  v.  Spencer,  10  B.  &  Ores.  145,  turned  also 
upon  the  point  whether  any  injury  was  done  to  a  reversionary 
interest.  I  confess  myself  better  pleased  with  the  ruling  of  the 
learned  judge  (Mr.  Justice  Bayley)  at  the  trial,  than  with  the 
decision  of  the  court  in  granting  a  new  trial.  But  the  court 
admitted  that  if  there  was  any  injury  to  the  reversionary  right, 
the  action  would  lie ;  and  although  there  might  be  no  actual  dam- 
age proved,  yet  if  any  thing  done  by  the  tenant  would  destroy 
the  evidence  of  title,  the  action  was  maintainable.  A  fortiori, 
the  action  must  have  been  held  maintainable  if  the  act  done  went 
to  destroy  the  existing  right,  or  to  found  an  adverse  right.  On 
the  other  hand,  Margetti  v.  Williams,  1  B.  &  Ad.  415,  goes  the 
whole  length  of  Lord  Holt's  doctrine,  for  there  the  plaintiff 
recovered,  notwithstanding  no  actual  damage  was  proved  at  the 
trial ;  and  Mr.  Justice  Taunton  on  that  occasion  cited  many 
authorities  to  show  that  where  a  wrong  is  done,  by  which  the 
right  of  the  party  may  be  injured,  it  is  a  good  cause  of  action, 
although  no  actual  damage  be  sustained.  In  Hodson  v.  Todd,  4 
T.  K.  71,  73,  the  court  decided  the  case  upon  the  very  distinction 
which  is  most  material  to  the  present  case,  that  if  a  commoner 
might  not  maintain  an  action  for  an  injury,  however  small,  to  his 
right,  a  mere  wrong-doer  might,  by  repeated  torts,  in  the  course 
of  time  establish  evidence  of  a  right  of  common. 

The  same  principle  was  afterward  recognized  by  Mr.  Justice 
Gbose  in  Pindar  v.  Wadaworth,  2  East,  162.  But  the  case  of 
43 


338  NUISANCES  BELATING  TO  -WATER. 

Bower  v.  Hill,  1  Bing.  .New  Cas.  549,  fully  sustains  the  doctrine 
for  which  I  contend  ;  and,  indeed,  a  stronger  case  of  its  applica- 
tion cannot  well  be  imagined.  There  the  court  held  that  a  per- 
manent obstruction  to  a  navigable  drain  of  the  plaintiff's,  though 
choked  up  with  mud  for  sixteen  years,  was  actionable,,  although 
the  plaintiff  received  no  immediate  damage  thereby ;  for  if  acqui- 
esced in  for  twenty  years  it  would  become  evidence  of  a  renunci- 
ation and  abandonment  of  the  right  of  way. 

The  case  of  Blanchard  v.  Baker,  8  Greenl.  253,  268,  recog- 
nizes the  same  doctrine  in  the  most  full  and  satisfactory  manner, 
and  is  directly  in  point ;  for  it  was  a  case  for  diverting  water  from 
the  plaintiff's  mill.  I  should  be  sorry  to  have  it  supposed 
for  a  moment  that  Tyler  v.  Wilkinson,  4  Mason,  397,  imported  a 
different  doctrine.  On  the  contrary,  'I  have  always  considered  it 
as  proceeding  upon  the  same  doctrine. 

Upon  the  whole,  without  going  farther  into  an  examination  of 
the  authorities  on  this  subject,  my  judgment  is,  that  whenever  there 
is  a  clear  violation  of  a  right,  it  is  not  necessary  in  an  action  of 
this  sort  to  show  actual  damage ;  and  if  no  other  be  proved,  the 
plaintiff  is  entitled  to  a  verdict  for  nominal  damages.  And,  a 
fortiori,  that  this  doctrine  applies,  whenever  the  act  done  is  of 
such  a  nature,  as  that  by  its  repetition  or  continuance  it  may 
become  the  foundation  or  evidence  of  an  adverse  right.1  But  if 
the  doctrine  were  otherwise,  and  no  action  were  maintainable  at 
law,  without  proof  of  actual  damage,  that  would  furnish  no 
ground  why  a  court  of  equity  should  not  interfere  and  protect 
such  a  right  from  violation  and  invasion  ;  for  in  a  great  variety 
of  cases,  the  very  ground  of  the  interposition  of  a  court  of  equity 
is,  that  the  injury  done  is  irremediable  at  law,  and  that  the  right 
can  only  be  permanently  preserved  or  perpetuated  by  the  powers 
of  a  court  of  equity. 

And  one  of  the  most  ordinary  processes  to  accomplish  this  end 
is  by  a  writ  of  injunction,  the  nature  and  efficacy  of  which  for 
such  purpose  I  need  not  state,  as  the  elementary  treatises  fully 
expound  them.*  If,  then,  the  diversion  of  water  complained  of 
in  the  present  case  is  a  violation  of  the  right  of  the  plaintiffs,  and 

1  See,  also,  Mason  o.  Hill,  3  B.  &  Ad.  on  Eq.  Jurisp.,  ch.  88  §  86  t»  §  959 , 
804 ;  S.  C,  5  id.  B.  L.  Bolivar  Manuf.  Co.  t  Neponset  Manuf . 

*  See  Eden  on  Injunctions;  2  Story    Co.,  16  Pick.  212.' 
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may  permanently  injure  that  right,  and  become  by  lapse  of  time 
the  foundation  of  an  adverse  right  in  the  defendant,  I  know  of 
no  more  fit  case  for  the  interposition  of  a  court  of  equity,  by  way 
of  injunction,  to  restrain  the  defendants  from  such  an  injurious 
act.  If  there  be  a  remedy  for  the  plaintiffs  at  law  for  damages, 
still  that  remedy  is  inadequate  to  prevent  and  redress  the  mis- 
chief. If  there  be  no  such  remedy  at  law,  then,  a  fortiori  a 
court  of  equity  ought  to  give  its  aid  to  -vindicate  and  perpetuate 
the  rights  of  the  plaintiffs.  A  court  of  equity  will  not,  indeed, 
entertain  a  bill  for  an  injunction  in  case  of  a  mere  trespass  fully 
remediable  at  law.  But  if  it  might  occasion  irreparable  mischief, 
or  permanent  injury,  or  destroy  a  right,  that  is  the  appropriate 
case  for  such  a  bill.1 

Let  us  come,  then,  to  the  only  remaining  question  in  the  case ; 
and  that  is,  whether  any  right  of  the  plaintiff  as  mill-owner  on 
the  lower  dam  is  or  will  be  violated  by  the  diversion  of  the  water 
by  the  canal  of  the  defendants.  And  here  it  does  not  seem  to 
me  that,  upon  the  present  state  of  the  law,  there  is  any  real 
ground  for  controversy,  although  there  were  formerly  many  vexed 
questions,  and  much  contrariety  of  opinion."     *     *     * 

Sec.  357.  A  riparian  owner  may  convey  to  others  the  whole 
or  any  part  of  his  rights  to  the  beneficial  use  of  the  water,  as 
well  those  that  are  incident  to  the  soil  as  those  which  have  been 
acquired  by  long  use.  He  may  divide  up  those  rights  and  con- 
vey them  subject  to  such  conditions  as  he  pleases,  and  the  parties 
who  take  by  conveyance  are  restricted  in  their  use  of  the  water 
to  the  conditions  of  the  grant.  They  may,  however,  acquire 
additional  rights  as  against  each  other  or  others  by  adverse  user, 
as  well  as  the  owner  of  the  soil." 

Where  rights  upon    a  dam   to  the  use  of  water  have  been 

1  See  Story  on  Eq.  Jurisp.,  §§  926,  40  N.  H.  420,  the  court  say :     "  If  a 

927,  928,  and  the   cases  there  cited ;  party  claims  and  exercises  for  twenty 

Jerome  v.  Boss,  7  Johns.  Ch.  315  ;  Van  years  the  right  to  raise  water  as  high 

Bergen  n.  Van  Bergen,  3  id.  282  ;  New-  as  his  dam  will  raise  it  when  there  is 

burgh  Turnpike  Co.  v.  Miller,  5   id.  sufficient  water  to  fill  it,  he  will,  by 

101  ;  Gardner  v.  Village  of  Newburgh,  such  user,  acquire  a  right  to  the  ex- 

2  id.  162.  tent  of  his  claim. 

8  Norway  Plains  Co.  v.  Bradley,  52        Watkins  v.  Peck,  13   N.  H.    360; 

N.  H.  103 ;  Bullen  «.  Runnels,  2  id.  Burnham  v.  Kempton,  44  id.  78 ;  Kil- 

257.  gour  «.  Ashcom,  2  H.  &  Johns.  (Md.) 

In  Winnipisogee  Lake  Co. «.  Young,  82. 
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divided  up  and  parceled  out  by  grant  from  the  riparian 
owner,  each  must  exercise  his  right  within  the  limits  of  his  grant, 
and  any  use  of  the  water  by  him  beyond  the  right  conferred  by 
the  grant  is  a  nuisance,  for  which  any  other  owner  upon  the  dam 
may  maintain  an  action.  He  may  be  restricted  by  the  grant  to 
the  use  of  the  water  for  a  particular  purpose,  and  with  certain 
kinds  of  wheels  or  machinery,  but  if  no  such  restriction  is  im- 
posed by  the  grant,  he  may  use  the  quantity  of  water  conveyed 
for  any  purpose,  and  with  any  kind  of  machinery,  so  long  as  he 
keeps  within  the  scope  of  his  rights  as  given  by  the  grant.1 

Any  riparian  proprietor  or  mill-owner,  who  has  acquired  a 
right  by  prescription  to  use  water  beyond  his  natural  right,  or 
beyond  that  given  by  the  grant,  is  not  confined  in  his  use  of  the 
water  to  a  use  of  it  in  a  particular  manner,  or  to  the  same  mill, 
but  he  may  use  it  in  any  manner,  or  for  the  benefit  or  operation 
of  any  kind  of  machinery,  so  long  as  he  does  not  prejudice  the 
rights  of  others."  This  right  to  substitute  new  uses  and  new 
machinery  is  rendered  indispensable  in  order  to  encourage 
improvements  in  machinery  and  to  enable  manufacturers  to  avail 
themselves  of  profitable  avenues  of  business. 

Sec.  358.  It  has  been  illustrated  by  the  brief  statement  of  the 
rights  of  riparian  owners  that  those  rights  consist  in  a  reasonable  use 
of  the  water  of  the  stream,  and  it  follows  that  every  unreasonable 
use  is  a  violation  of  the  rights  of  others,  and  consequently  is  a 
nuisance.  As  to  what  constitutes  a  reasonable  or  unreasonable 
use  of  water  is  always  a  question  of  fact  depending  upon  the 
circumstances  of  each  case.  But  it  may  be  said  that  the  erection 
of  a  dam  across  a  stream,  to  such  a  height  as  to  flood  the  land 
above,  is  a  violation  of  the  rights  of  those  owning  lands  there, 
and  is  a  nuisance  which  renders  the  wrong-doer  liable  to  all  per- 
sons, whether  riparian  owners  or  not,  whose  lands  are  thereby 
flooded,  for  all  the  damages  which  they  sustain.* 

1  Elliott  v.  Shepherd,  12  Shep.  (Me.)  ton  ®.  Bradley,  10  Conn.  213 ;  Miller  v 

371  ;  Boston  Water  Power  Co.  b.  Grey,  Lapham,  46  Vt.  525. 

6  Meto.  (Mass.)  131 ;  Kennedy  «.  Sco-  '  King  ®.  Tiffany,  9  Conn.  162;  Whit- 

ville,  12  Conn.  317;  Schuylkill  Nav.  tier  v.  Cocheeo  Manuf .  Co.,  9  N.  H.  454 

Co.  ®.  Moore,  2  Whart.  (Penn.)  477";  »  In  Stout  n.  McAdams,  2  Scam.  (111.) 

Dewey  v.  Bellows,  9  N.  H.  282 ;  Sumner  67,  the  court  held  that  no  person  had 

v.  Foster,  7  Pick.  (Mass.)  32 ;  Saunders  a  right  to  place  any  obstruction  in  a 

e.  Newman,  1  B.  &  Aid.  257 ;  Budding-  stream  so  as  to  set  the  water  back  upon 
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Not  only  is  this  true  of  the  actual  flooding  of  lands  by  sending 
the  waters  of  the  stream  over  the  banks  upon  the  surface  of  the 
land,  but  also  where  a  dam  is  constructed  so  as  to  throw  back  the 
water  in  unusual  quantities,  and  by  means  thereof  prevent  its 
natural  escape,  whereby  it  is  discharged  upon  land  below  in  unusual 
quantities,  or  so  that  it  percolates  into  the  land  of  an  owner  above, 
so  as  to  charge  his  soil  with  water  in  such  quantities  as  to  injure 
vegetation  thereon,  or  so  as  to  injure  the  water  in  wells,  or  to 
produce  other  injury  by  charging  the.  land  with  water,  these  are 
also  actionable  nuisances.1  So  too  where  the  water  is  thus  set 
.back  upon  a  mill  above  so  as  to  prevent  the  free  and  usual  escape 
of  water  therefrom,  whereby  its  wheel  is  flooded,  or  any  injury 
produced  to  the  operation  of  the  mill  or  any  right  connected 
therewith.2 

In  Butz  v.  Ihrie,  1  Rawle  (Penn.),  218,  which  was  an  action 
for  setting  the  waters  of  a  stream  back  upon  the  plaintiff's  mill, 
the  court  say :  "  Any  impediment  in  the  stream  caused  by  the 
defendant's  dam  by  which  the  plaintiff's  mill  is  stopped  from 
grinding  in  any  state  of  the  water,  or  made  to  grind  slower,  or 
worse  than  it  otherwise  would,  is  an  injury  to  the  plaintiff's 
rights  which  will  entitle  him  to  damages." 

In  Stout  v.  Millbridge  Co.,  45  Me.  76,  it  was  held  that  the 
erection  and  maintenance  of  a  dam  without  authority,  where- 
by the  lands  of  those  above  in  the  stream  are  flooded,  as  well  as 
its  continuance  to  their  injury,  is  a  nuisance,  entitling  every  per- 

another's  land,  even  though  theob-  (N.  J.),  460;  Johns  v.  Stevens,  3  Vt. 
stniction  is  a  dam  used  for  operating  a  308 ;  Sumney  <o.  Mulford,  5  Blackf. 
mill.  Brown  ■!>.  Bowen,  30  N.  Y.  537;  (Ind.)  202 ;  Bridgers  v.  Purcell,  1  Ired. 
Davis  v.  Fuller,  12  Vt.  178 ;  Garrish  b.  (N.  C.)  232 ;  Teargain  v.  Johnson,  1 
Clough,  48  N.  H.  9 ;  1  Am.  Rep.  165  ;  Taylor  (N.  C),  80 ;  Hendricks  v.  John- 
Lee-  s.  Pembroke,  57  Me.  481 ;  2  Am.  son,  6  Porter  (Ohio),  472 ;  Nichols  v. 
Bep.  59.  Aylor,  7  Leigh,  546  ;  Brown  «.  Bowen, 
1  Bassett  v.  Company,  43  N.  H.  578 ;  30  N.  T.  513 ;  Griffen  v.  Foster,  8  JoneB' 
Trustees  v.  Toumans,  50  Barb.  (N.  T.  Law  (N.  C),  337. 

Sup.  Ct.)  328  ;  Hendricks  v.  Cook,  4  Ga.        s  Brown  v.   Bowen,  30  N.  Y.  537  ; 

241 ;     Bipka    v.    Sergeant,    7    Watts  Davis  v.  Fuller,  12  Vt.  178.    But  this 

(Penn.),  9 ;  Company  v.  Goodale,  46  N.  is  restricted  to  the  ordinary  state  of 

H.  56 ;  Tilotson  v.  Smith,  32  id.  95 ;  the  water,  and  does  not  apply  to  an 

Cooper  ■».  Barber,  3  Taunton,  99 ;  Odi-  extraordinary  and  unusual   condition 

orne  v.  Lyford,9  N.  H.  502;  Hutchin-  of  the  stream.     Smith  v.  Agawam  Oa- 

son  v.  Granger,  13  Vt.  386 ;  Aldred's  nal  Co.,  2  Allen  (Mass.),  355 ;  Hill  v. 

Case,  9  Co.  59  ;  Bell  v.  McClintock,  9  Ward,  2  Gil.  285  ;  Blanchard  v.  Baker, 

Watts  (Penn.),  117 ;  Bex  v.  Trafford,  8  Me.  253 ;  Cowles  <o.  Kidder,  4  Foster 

1 B.  &  Ad.  874 ;  Merritt  v.  Parker,  Coxe  (N.  H.),  364. 
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6011  whose  rights  are  thus  injured  to  a  recovery  against  the  person 
erecting  or  continuing  it.1 

Sec.  359.  Benefits  derived  in  any  way  by  a  person  whose  lands 
are  injured  by  reason  of  the  erection  or  continuance  of  a  dam  by 
being  flooded  or  otherwise,  cannot  be  considered  in  an  action  to 
recover  for  such  injury.  The  act  is  in  itself  a  nuisance,  and  there 
can  be  no  set-off  of  benefits  resulting  therefrom,  against  the  actual 
injury." 

In  Stout  v.  MoAdams,  2  Scam.  (111.)  67,  the  defendant  erected 
a  dam  across  a  stream  that  flowed  through  the  land  of  the  plain- 
tiff located  above  the  dam,  and  although  producing  no  injury  in 
the  ordinary  condition  of  the  water,  was  yet  so  erected  that  upon 
the  occurrence  of  severe  storms  it  would  throw  the  water  back 
upon  the  plaintiffs  land.  The  court  held  that  every  flowing  back 
or  throwing  of  water  upon  the  lands  of  another  is  such  an  act  as 
entitles  the  individual  to  an  action  for  his  damages ;  and  though 
the  erection  of  the  dam  in  the  first  instance  was  lawful,  yet  if  in 
its  consequences  it  necessarily  damages  the  property  of  another, 
or  violates  his  right,  it  is  a  nuisance,  and  entitles  the  party  injured 
to  reparation  for  all  the  damage  sustained  by  him. 

Sec.  360.  If  a  party  seeks  to  avoid  liability  for  damages  arising 
from  the  flooding  of  lands  on  the  ground  of  a  license  from  the 
party  injured,  he  must  clearly  establish  a  license  to  flood  the  land. 
It  is  not  enough  to  show  that  the  party  consented  to  the  con- 
struction of  the  dam,  or  that  he  even  assisted  in  its  construction 
unless  he  could  then  have  known,  or  reasonably  foreseen,  that  his 
land  would  be  injured  by  the  dam  in  the  manner  complained  of." 

1  Stout  0.  McAdams,2  Scam.  (111.)  67;  Bat  in  any  event  where  a  person 

Plumleigh  v.  Dawson,  1  Gil.  (111.)  544 ;  under  a  misapprehension  of  the  effects 

Hill  v.  Ward,  2  id.  285 ;  Budd  v.  Wil-  of  an  act  has  consented  thereto,  he 

liams,  43  111.  385.  may  at  once  revoke  the  license,  and 

s  Gile  v.  Stevens,  13  Gray  (Mass.),  thereafter  the  person    to  whom  the 

146.  license  was  given  will  be  liable  for  all 

8  Bell  v.  Elliott,  5  Black.  (Ind.)  113.  damages  resulting  therefrom. 

But   see  Cain  «.  Hays,  4  Dana  (Ely.),  Brown    v.    Bowen,  30   N.   T.  519 ; 

338,  where  it  was  held  that  where  a  Smith  v.  Scott,   1  Kerr  (New  Brans- 

person  had  consented  to  the  erection  wick),  1 ;  Allen  v.  Fiske,  42  Vt.  462 ; 

of  a  dam  this  consent  might  be  plead  Freeman  v.  Hadley,  33  N.  J.  523 ;  Eatia 

in  bar  in  an  action  to  recover  for  in-  v.  China,  56  Me.  407 ;  Eaton  D.  Winne, 

juries  sustained  therefrom.  20  Mich.  156;  Hamilton  v.  Wudolf,  36 
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If  the  dam  itself  is  so  erected  as  to  produce  damage  to  the  lands  of 
supra-riparian  owners,  it  is  a  nuisance,  and  parties  injured  thereby 
are  not  estopped  from  a  recovery  for  injuries  therefor  upon  the 
ground  of  acquiescence  in  its  construction,  unless  it  could  reason- 
ably have  been  ascertained  or  foreseen  at  the  time  of  its  erection 
that  it  would  produce  the  ill-results  complained  of.  In  this 
respect  it  stands  precisely  upon  the  same  ground  as  any  other 
nuisance,  and  the  rule  in  reference  to  acquiescence  therein,  and 
estoppel  by  reason  of  acquiescence,  is  that,  where  a  person  acquiesces 
in  the  erection  or  maintenance  of  any  thing  that  is  a  nuisance  jper 
se,  or  that  he  might  reasonably  have  foreseen  would  become  a  nui- 
sance, a  court  of  equity  will  not  interfere  by  injunction  to  relieve 
him  from  the  effects  thereof,  but  his  remedy  at  law  remains  unless 
he  has  bound  himself  by  grant  or  license  sufficient  in  law  to  bar 
an  action,  or  unless  the  party  maintaining  the  nuisance  has 
acquired  a  prescriptive  right  to  maintain  it.  The  law  presumes 
that  when  a  man  assents  to  the  doing  of  an  act,  he  only  assents 
to  its  being  so  done  as  not  to  injure  him.  The  case  of  Banhha/rdt 
v.  Houghton,  27  Beav.  425,  is  a  case  that  fully  illustrates  the 
whole  doctrine,  and  as  it  is  a  leading  and  well-considered  case  and 
difficult  of  access  to  the  profession  generally  I  will  give  the  sub- 
stance of  it  here.  In  that  case  the  plaintiff  claimed  that  as  the  de- 
fendant's termor  had  stood  by  and  seen  the  works  erected  without 
objection,  and  the  defendants  had  also  seen  them  enlarging  and 
extending  their  works  without  remonstrance  or  objection,  they 
were  thereby  estopped  from  setting  up  a  claim  for  damages  upon 
the  ground  that  the  business  was  a  nuisance  as  to  them.  The 
plaintiffs  were  engaged  in  the  business  of  smelting  copper,  and  in 
rendering  the  copper  ore  noxious  vapors,  injurious  to  vegetation 

Md.  301 ;  Babcock  v>.  Utter,  1  Abb.  (N  f ill  by  the  forfeiture  or  revocation  of 
T.)  27;  Miller  v.  State,  39  Ind.  267;  the  license.  Where  a  person,  under  a 
Drake  v.  Wells,  11  Allen  (Mass.),  141 ;  license  and  in  reliance  thereon,  has 
Houston  n.  Laffer,  46  N.  H.  505 ;  Moye  gone  on  and  made  large  expenditures 
v.  Tappan,  23  Cal.  306  ;  Seldon  v.  Canal  upon  the  land,  the  licensor  is  equitably 
Co.,  29  N.  T.  634 ;  Rhodes  v.  Otis,  38  estopped  from  revoking  it  to  the  dam- 
Ala.  578 ;  Dodge  v.  McClintock,  47  N.  age  of  the  licensee ;  and  a  court  of 
H.  383 ;  Giles  v.  Simonds,  15  Gray  equity  will  decree  a  specific  perform- 
(Mass.),  441 ;  Duinnen  t.  Rich,  22  Wis.  ance.  Cook  v.  Prigdon,  45  Ga.  331 ; 
550 ;  Dempsey  <o.  Kipp,  62  Barb.  (N.  T.  Pierson  v.  Canal  Co.,  2  Disney  (Ohio), 
8.  C.)  311 ;  Druse  r>.  Wheeler,  22  Mich.  100 ;  R.  R.  Co.  v.  McLauchan,  59  Penn. 
439.  But,  what  is  lawfully  done  un-  St.  23. 
der  a  license  does  not  become  unlaw- 
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and  animal  life,  were  liberated,  and  these  exhalations  and  the 
deposits  produced  therefrom  injured  the  vegetation  in  the  vicinity, 
and  in  a  great  measure  destroyed  the  feed  in  the  pastures.  It 
appeared  that  in  1849  the  plaintiffs  came  into  possession  of  some 
spelter  and  zinc  works,  called  the  Red  Jacket  works,  in  the 
county  of  Glanmorgan.  Four  years  later,  in  1853,  the  defendant 
became  the  occupant  of  two  farms  in  the  vicinity.  One  known 
as  Goed-y-Arl,  and  the  other  Goedry-Arl  Ishof.  The  first  nearly 
adjoined  the  plaintiffs'  works.  The  nuisance  went  on  increasing 
until  1856,  when  the  defendant  brought  his  action  at  law  against 
the  plaintiff  for  the  injury  done  to  his  farm  by  the  nuisance,  and 
recovered  a  verdict  of  £450. 

The  plaintiff  thereupon  filed  his  bill  in  equity  against  the 
defendant,  alleging  that  he  had  expended  large  sums  of  money 
in  the  enlargement  and  improvement  of  his  works  with  the  full 
knowledge  and  privity  of  the  defendant's  lessors,  who,  as  the 
plaintiff  alleged,  had  acquiesced  in  and  encouraged  it.  The  bill 
also  alleged  that  the  defendant,  before  he  became  the  occupant 
of  the  premises,  inspected  the  works,  with  a  view  of  ascertaining 
the  injury  likely  to  be  produced  by  them  to  the  farms,  and  was 
fully  aware  of  all  the  plaintiff's  rights  and  claims  of  rights  before 
he  purchased,  and  asked  for  an  injunction  to  restrain  the  en- 
forcement of  the  judgment.  The  evidence  did  not  sustain  all 
the  allegations  of  the  bill,  and  rather  established  a  passive  non- 
interference than  a  direct  acquiescence. 

But  it  did  appear  that  the  termor  and  the  tenants  both  knew 
of  the  existence  of  the  works,  and  had  taken  no  steps  to  prevent 
the  manufacture  or  the  enlargement  of  the  works.  In  denying 
the  prayer  of  the  bill  Lord  John  Romlly,  Master  of  the  Soils, 
delivered  a  masterly  opinion  which  commends  itself  as  an 
authority,  because  of  the  cogency  of  its  reasoning  and  the  sound- 
ness of  its  doctrine.  "  There  are,"  he  said,  "  two  questions  to  be 
considered  in  this  case.  First,  the  extent  of  acquiescence  alleged 
and  proved ;  and  second,  the  legal  consequence  of  such  acquies- 
cence as  is  proved.  On  the  first,  as  to  the  acquiescence,  this  is 
proved,  and  indeed  not  contested  by  the  defendant.  First,  that 
the  termor  and  the  defendant,  when  he  took  the  farm,  were  well 
aware  of  the  extent  of  the  works,  and  that  the  tenants  who 
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assigned  the  lease  to  the  defendant  had  seen  them  while  they  were 
being  erected  and  did  not  take  any  steps  to  prevent  the  erection. 
These  facts  are  very  material  for  some  purposes,  and  if  the  pres- 
ent case  were  reversed,  and  the  defendant  was  here  seeking  to 
restrain  the  plaintiffs  from  permitting  the  vapors  to  issue  from  his 
furnace  and  to  he  deposited  on  his  land,  I  should,  on  the  facts, 
deem  that  the  defendant  was  debarred  from  any  right  to  obtain 
any  such  relief  as  is  afforded  by  an  injunction,  and  that  he 
must  be  left  to  his  remedy  at  law.  The  roasting  furnaces  are 
said  to  be  those  which  produced  the  principal  injury.  The 
original  number  was  small.  I  think  three  only.  In  1853  they 
were  increased  to  seven.  The  evidence  shows  that  no  damage 
was  experienced  until  1853,  and  that  then  it  was  very  slight.  I 
think  it  unreasonable  to  contend  that,  because  a  man  has  acqui- 
esced in  the  erection  of  certain  works  which  have  produced  little 
or  no  injury,  he  is  not  afterward  to  have  any  remedy,  if,  by  in- 
crease of  works,  he  sustains  serious  damage.  I  am  unable  to 
accede  to  this  doctrine.  It  is  warranted  by  no  authority  that  I  am 
aware  of.  It  would  follow  that  a  partial  obscuration  of  ancient 
lights,  if  assented  to,  involved  a  consent  to  their  total  obscura- 
tion, and  that  any  easement  assented  to  might  be  at  any  time 
increased  at  the  pleasure  of  the  grantee,  provided  it  could  be 
shown  that  the  increase  was  only  the  probable  consequence  of 
the  easement  if  found  beneficial.  But  I  do  not  assent  even  to 
the  extent  of  the  first  limited  statement  of  the  proposition. 

"  It  may  well  be  that  a  person's  assent  is  given  under  an  errone- 
ous opinion,  and  in  ignorance  of  the  actual  consequences.  Is 
that  mistake  of  fact  to  bind  him  forever  after  ?  I  think  not.  The 
courts  hold  in  cases  of  election,  that  a  man  is  not  bound  by  an  elec- 
tion that  he  has  made  in  ignorance  of  the  real  facts  of  the  case.  Un- 
doubtedly there  is  this  important  consideration  to  be  borne  in 
mind  in  dealing  with  such  cases.  "Whether  the  court  can  place 
both  parties  back  in  the  same  position  that  they  were  in  when 
the  first  act  was  acquiesced  in,  on  the  one  side,  or  done  on  the 
other.    If  it  can,  it  may  be  the  duty  of  the  court  to  do  so. 

But,  if  the  court  cannot  place  both  parties  in  the  same  posi- 
tion, its  usual  course  is  to  decline  all  interference,  and  if  the 
defendant  was  here  asking  for  an  injunction,  I  should,  upon  the 
44 
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facts  stated,  leave  him  to  his  legal  remedy.  But  it  is  error  to 
suppose  that  the  opposite  of  that  proposition  holds  good,  and  that, 
because  the  court  would  not  interfere  to  aid  him,  it  will  there- 
fore interfere  to  aid  the  wrong-doer.  In  this  instance  I  find  that 
both  parties  were  ignorant  of  the  effects  of  the  works ;  but  if 
the  plaintiff  knew  and  the  defendant  did  not,  then  the  plaintiff 
would  hold  an  undue  advantage,  against  which  the  court  would 
relieve  him.  But  both  being  equally  ignorant,  is  the  defendant 
to  be  made  to  suffer  for  his  ignorance  more  than  the  plaintiff  ? 
Why  is  his  easement  to  works  that  did  not  then,  and  were  never 
expected  to,  injure  him,  to  confer  on  one  the  right  to  erect  works 
in  addition  that  will  produce  that  result  ? 

The  evidence  shows  that  the-  defendant's  lessors  never  assented 
to  the  works  as  enlarged,  and  that  his  assent  to  the  works  was  to 
the  limited  extent  that  they  existed  then,  and  such  assent  cannot 
be  enlarged.  If,  when  the  assent  was  given,  the  consequences  of 
the  act  assented  to  were  obvious  and  plain,  that  would  be  one  thing, 
but  if  the  consequences  were  doubtful  and  not  obvious,  that  is 
quite  a  different  thing. 

This  may  be  easily  illustrated.  If  a  person  permit  me  to  open 
a  window  overlooking  his  close,  he  knows  the  exact  consequences 
of  that  permission,  namely,  that  he  is  liable  forever  after  to  be 
overlooked,  and  that  he  cannot  ever  after  build  on  that  close  so 
as  to  obscure  said  window.  This  is  the  extent  of  the  injury  that 
can  be  produced,  and  he  cannot  say  that  he  did  not  foresee  it. 
So,  if  he  allow  another  a  right  of  way  across  his  meadow,  he 
knows  and  can  actually  estimate  the  injury  that  must  follow.  But 
if  the  tenant  allows  the  lord  of  the  manor  to  work  the  coals  under 
the  close  of  the  copshold  by  offset  out  of  the  adjoining  land,  does 
it  therefore  follow,  if  the  lord  in  mining  the  coal  works  so  near 
the  surface  as  to  destroy  the  farm  buildings,  he  is  to  have  no 
remedy  at  law  for  the  injury  so  done  to  him  ?  Could  the  lord  allege 
that  the  tenant  must  have  known  that  the  coal  lay  near  the  sur- 
face, and  that  such  a  result  was  probable,  from  its  having  often 
occurred  in  the  neighborhood?  Certainly  not.  But  all  such 
illustrations  are  weaker  than  the  case  before  the  court,  and  the 
strongest  illustration  of  the  distinction  to  be  taken  in  such  cases 
appears  to  be  the  case  of  works  erected,  which  at  first  seem  to  be 
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innocuous,  but  which  afterward  become  seriously  injurious 
to  the  property  of  adjoining  land  owners.  This  is  precisely  the 
case  where  equity  declines  to  interfere  on  either  side  and  leaves 
the  parties  to  their  remedy  at  law." 

Seo.  361.  In  Brown  v.  Bowen,  30  N.  Y.  519,  the  effect  of 
assent  to  the  erection  of  a  dam  by  a  supra  riparian  proprietor 
was  ably  discussed  and  decided  by  the  court,  and  as  the  case  is  of 
general  interest  upon  this  question  I  will  give  its  main  features 
here.  The  plaintiffs  brought  their  action  for  injuries  sustained 
by  them  by  reason  of  the  flooding  of  their  premises  by  a  mill- 
dam  maintained  by  the  defendants  upon  a  stream  that  ran  through 
the  lands  of  both  parties. 

The  defendant,  among  other  things,  denied  all  liability  in  the 
action  because  the  dam  was  built  by  the  plaintiff  or  by  his  assent 
and  assistance,  and  this  position  was  not  denied  by  the  plaintiff, 
so  that  the  question  as  to  the  effect  of  these  acts  was  directly 
before  and  passed  upon  by  the  court.  Judgment  haying  been 
given  for  the  plaintiff  the  case  came  before  the  court  of  appeals 
for  final  determination,  and  Mullin,  J.,  in  disposing  of  this 
branch  of  the  ease,  said :  "  It  is  true  that  the  dam  was  built 
with  the  assent  of  the  plaintiffs,  and  it  is  quite  probable  one  of 
them  may  have  aided  in  the  work.  But  it  must  be  borne  in 
mind  that  the  defendants  needed  no  assent  from  the  plaintiffs 
to  build  a-  dam  on  their  own  side  of  the  river,  on  their  own 
land,  provided  that  such  dam  caused  no  damage  to  the  plaintiff's 
property.  If  the  defendants  proposed  to  so  build  their  dam  as 
to  throw  the  water  back  on  the  plaintiffs'  wheels,  it  is  difficult  to 
see  why  the  plaintiffs  should  consent  to  the  building  of  the  dam, 
or  to  work  on  it  without  consideration.  The  probability  is  that 
the  jury  found  that  the  plaintiffs'  consent  and  aid  were  given  on 
the  condition  that  the  work  should  be  so  done  as  not  to  injure 
the  plaintiffs. 

"  It  is  said  that  the  remedy  of  the  plaintiffs  is  an  action  for 
breach  of  the  agreement  by  the  defendants  to  so  build  the  dam 
as  not  to  injure  the  plaintiffs.  Technically,  there  was  no  such 
agreement,  although  doubtless  the  law  might  imply  one  if  it  was 
necessary,  to  prevent  injustice,  but  the  parties  did  not  understand 
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that  the  rights  of  either  party  vested  in  agreement.  The  acts 
and  assent  of  the  plaintiffs  might  be  treated  as  a  parol  license  on 
condition,  which  condition  has  never  been  performed,  and  hence 
the  license  fails.  But  the  facts  proved  do  not  amount  to  a  license 
even. 

"  The  consent  of  the  plaintiffs,  then,  can  only  operate  by  way 
of  estoppel,. and  it  cannot  thus  operate  because  of  the  implied 
condition  upon  which  such  aid  and  assent  were  given." 

A  question  similar  in  all  respects  came  before  the  New  Bruns- 
wick courts  in  Smith  v.  Scott,  1  Kerr.  (N".  B.)  1. 

In  that  case  it  appeared  that  the  plaintiff  was  present  at,  and 
himself  and  servants  assisted  in  the  building  of  the  dam.  The 
dam,  when  erected,-  having  set  the  water  back  upon  his  premises 
he  brought  this  suit  for  damages.  The  defendant  objected  to  a 
recovery  against  him,  upon  the  ground  that  the  plaintiff  had 
assented  to,  and  had  aided  in,  the  construction  of  the  dam.  The 
court  held  that  the  fact  that  the  plaintiff  aided  in  the  construc- 
tion of  the  dam  could  not  be  set  up  as  an  estoppel  to  his  recov- 
ery for  the  damages  resulting  therefrom,  unless  there  were 
reasonable  grounds  to  believe  that  the  effects  would  be  injurious 
to  his  rights. 

That  the  fact  of  his  assent  to  the  construction  of  the  dam,  and 
his  aiding  therein,  were  not  evidence  of  his  assent  to  the  damag- 
ing of  his  lands,  but  that  it  was  proper  for  the  jury  to  consider 
these  facts,  to  find  whether  he  was  aware  of  the  extent  of  the 
effects  that  the  dam  would  produce. 

Seo.  362.  "When  assent  has  been  given  to  one  by  another  to 
do  an  act,  the  natural  and  probable  consequences  of  which  are  to 
produce  a  certain  result,  and  the  person  to  whom  the  assent  is 
given  goes  on  and  expends  money  on  the  strength  of  the  assent 
and  makes  erections  of  a  permanent  character,  while  the  consent 
does  not  give  any  interest  in  the  land,  and  at  law  is  revocable  at 
any  time,  even  though  given  for  a  consideration,  yet  a  court  of 
equity  will  enforce  it  as  an  agreement,  to  give  the  right,  in  a  case 
of  fraud  or  great  hardship,  or  will  generally  enjoin  a  party  from 
revoking  it.  But  it  must  be  made  to  appear  in  such  a  case,  to 
entitle  a  party  to  such  relief,  that  the  license  has  not  been  ex- 


NUISANCES  RELATING  TO  WATER.  349 

seeded,  and  that  its  exercise  produces  no  more  injury  to  the  party 
than  might  have  been  reasonably  foreseen  or  apprehended. 

In  Veghte  et  al.  v.  The  Maritan  Water  Power  Co.,  19  N.  J. 
142,  this  question  was  discussed  by  the  court  upon  an  application 
for  an  injunction  to  restrain  the  defendants  from  raising  and 
tightening  their  dam  on  the  Raritan  river,  by  which  it  was 
claimed  that  a  larger  portion  of  the  water  of  the  river  would  be 
diverted  than  formerly. 

The  defendants  set  up  a  consent  from  the  plaintiffs,  or  a  part 
of  them,  to  the  diversion  of  the  water,  in  writing,  and  the  erec- 
tion of  works  and  the  diversion  of  water  under  it.  The  chan- 
cellor says :  "  The  consent  in  such  case  is  only  a  license,  at  law  or 
in  equity.  In  general,  a  license  at  law  will  create  no  estate  iu 
the  lands  of  the  licensor,  but  will  justify  or  excuse  any  acts  done 
under  it.  It  is  revocable,  even  when  given  for  a  consideration. 
But  in  such  cases  where  the  revocation  would  be  a  fraud,  courts 
of  equity  give  a  remedy,  either  by  restraining  the  revocation  or 
by  construing  the  license  as  an  agreement  to  give  the  right,  and 
compelling  a  specific  performance."  ' 

Sec.  363.  As  to  the  effect  to  be  given  to  a  license  from  one 
to  do  an  act  upon  his  land,  at  law,  the  court  of  New  Jersey  in 
the  case  of  Hetfield  v.  The  Central  B.  E.  Co.,  5  Dutcher  (N.  J.), 

1  Brown  ©.  Bowen,  30  N.  T.  543 ;  transmitted  in  the  like  manner  subject 

Foster  v.  Browning,  4  R.  I.  47.    In  ex-  to  the  easement. 

parte    Coburn,  1    Cow.  (N.   T.)  568,        "  But  a  license  is  an  authority  to  do 

the  court  say  :    "  A  license  to  enter  on  a  particular  act  or  series  of  acts  upon 

land  for  any  purpose  is  not  an  interest  another's  land,  without  possessing  any 

therein ;  it  is  a  mere  authority,  per-  interest  therein.    A  license,  when  ex- 

eonal,  to  the  grantee,  and  revocable  at  ecuted,  will  prevent  the  owner  of  the 

the  will  of  the  grantor."  land  from  maintaining  an  action  for 

In  Wolfe  s>.  Frost,  4  Sand.  Ch.  (N.  an  act  done  under  it,  but  it  is  revoc- 
T.)  72,  the  court  thus  defines  the  dis-  able  at  pleasure,  and  will  not  be  a  de- 
tinction  between  an  easement  and  a  fense  for  an  act  done  after  it  is  re- 
license  :  "  An  easement  is  a  privilege  voked."  See  also  Bridges  v.  Purcell, 
without  profit,  which  the  owner  of  1  Dev.  &  Bat.  (N.  C.)  492 ;  Hull  v.  Bab- 
one  neighboring  tenement  has  of  an-  cock,  4  Johns.  (N.  T.)  418.  In  Mum- 
other  by  prescription,  or  by  grant,  by  ford  v.  Whitney,  15  Wend.  (N.  Y.) 
which  the  servient  owner  is  obliged  to  379,  the  whole  doctrine  of  license  is 
suffer,  or  not  to  do  something  on  his  ably  discussed  by  Savage,  J., and  will 
own  lands  for  the  advantage  of  the  be  found  a  full  authority  for  the  doc- 
dominant  owner.  trine  stated  above.    Houston  n.  Laffee, 

"  An    easement   is   an   incorporeal  46  N.  H.  508  ;  Cook  v.  Prigden,  45  Ga. 

hereditament,  and    passes   with   the  331 ;  Pierson  v.  Canal  Co.,  2  Disney 

dominant  tenement  by  grant  or  sac-  (Ohio),  100 ;  R.  R.  Co.  v.  McLaaghan, 

cession,  and  the  servient  tenement  is  59  Penn.  St.  23. 
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571,  is  in  point.  In  that  case  the  charter  of  the  defendant  author- 
ized them  to  enter  upon  and  take  the  lands  required  for  their 
road,  but  directed  that  they  should  not  enter  without  the  consent 
of  the  owner.  The  defendant  entered  upon  the  plaintiff's  lands  by 
his  consent,  but  did  not  take  any  conveyance  from  him  in  the 
manner  required  by  law,  in  order  to  give  them  right  or  title. 
The  court  held  that  this  consent  did  not  dispense  with 
the  necessity  of  a  deed  or  conveyance  of  the  land  or  right,  in  the 
form  required  by  law.  That  it  was  not  a  consent  that  was 
intended  to  confer  a  title,  and  was  revocable. 

In  Wood  v.  Ledbitter,  13  M.  &  "W.  837,  the  question  as  to  the 
effect  of  a  license  arose  in  an  action  of  assault  and  battery.  The 
evidence  disclosed  that  the  plaintiff  purchased  a  ticket  for  the 
sum  of  one  guinea,  which  entitled  him  to  admission  to  the  grand- 
stand. That  the  Earl  of  Ellington  was  one  of  the  stewards  of 
the  races,  and  that  the  tickets  were  issued  by  the  stewards,  but 
were  not  signed  by  Lord  Ellington.  That  under  this  ticket  the 
plaintiff  entered  the  ground  on  one  of  the  race  days,  when  the 
defendant,  who  was  a  policeman,  under  the  directions  of  Lord 
Ellington,  who  first  ordered  him  to  leave,  upon  his  refusing  to 
do  so  committed  the  assault  complained  of,  using  no  more  force 
than  was  necessary  for  that  purpose.  Upon  the  trial  the  judge 
directed  the  jury  that,  assuming  the  ticket  to  have  been 
sold  to  the  plaintiff  under  the  sanction  of  Lord  Ellington, 
it  still  was  lawful  for  Lord  Ellington,  without  returning  the 
guinea,  to  order  the  plaintiff  to  quit  the  inclosure,  and  that 
after  a  reasonable  time  had  elapsed,  if  he  failed  to  leave,  then  the 
plaintiff  was  not  on  the  ground  by  the  leave  and  license  of  Lord 
Ellington,  and  the  defendant  would  be  justified  in  removing  him 
under  his  orders,  and  this  ruling  was  sustained  in  Exchequer. 

In  Miller  v.  The  Auburn  <&  Syracuse  R.  R.  Co.,  6  Hill  (N. 
T.),  61,  which  was  a  case  somewhat  similar  to  that  of  Hetfield  v. 
Th  Central  R.  R.  Co.,  before  referred  to,  the  defendants  erected 
their  railroad  with  an  embankment  upon  Garden  street  in  Au- 
burn, interrupting  the  plaintiff's  access  to  his  premises,  in  1839, 
and  maintained  it  until  1842,  when  this  suit  was  brought.  The 
defendants  offered  to  prove  that  the  embankment  was  raised  under 
a  parol  license  from  the  plaintiff,  but  the  proof  was  excluded  by 
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the  court,  and  the  case  was  heard  in  the  supreme  court  upon  the 
question  of  the  admissibility  of  that  evidence.  Cow  kit,  J., 
among  other  things,  said :  "  If  what  the  defendants  in  this  case 
proposed  to  show  was  true,  viz.,  that  the  plaintiff  verbally  author- 
ized the  making  of  the  railway,  while  the  authority  remained,  their 
acts  were  not  wrongful.  License  is  defined  to  be  a  power  or 
authority.  So  long  as  the  license  was  not  countermanded,  the 
defendants  were  acting  in  the  plaintiff 's  own  right." 

In  this  case  the  court  uphold  a  license  as  a  defense  until 
it  is  revoked,  and  hold  that  it  must  be  revoked  before  an 
action  can  be  brought ;  but  in  Veghte  v.  The  Earitan  Power  Co., 
ante,  the  court  held  that  the  bringing  of  the  action  is  a  revocation 
of  itself,  and  all  that  is  necessary.  But  the  former  would  seem  to 
be  the  better  rule,  and  the  one  generally  adopted.  The  following 
anthorities  will  be  found  applicable  upon  the  question  of  the  effect 
of  a  license.1 


1  Ex  parte  Coburn,  1  Cow.  (N.  T.) 
570;  Cook  v.  Stearns,  11  Mass.  533; 
Buggies  v.  Lesure,  24  Pick.  (Mass.)  190  ; 
Prince  0.  Case,  10  Conn.  375 ;  Rex  v. 
Herndon-on-the-hill,  4  M.  &  S.  565 : 
Fentiman  t.  Smith,  4  East,  107 ;  Hew- 
lins  v.  Shipman,  5  B.  &  C.  222 ;  Bryan 
v.  Whistler,  8  id.  288 ;  Cacker  v.  Cowper, 
1  C.  M.  &  E.  418 ;  Wallis  «.  Harrison, 
4  M.  &  W.  538.  It  has  been  held  in 
some  of  the  cases  that  the  effect  of  a 
license  executed, as  forinstance  to  enter 
upon  land  to  erect  a  house  or  dam,  and 
followed  by  user,  is  to  give  the  licensee 
a  right  to  personal  property  upon  the 
land  of  the  grantor,  and  although  re- 
vocable at  will,  yet  the  licensee  can 
enter  for  its  removal  although  not 
to  maintain  or  use  the  property 
there.  That  the  license  is  irrevocable 
as  to  the  right  to  remove  the  property. 
Barnes  v.  Barnes,  6  Vt.  388 ;  Prince  v. 
Case,  ante ;  Van  Ness  t>.  Packard,  2  Pet. 
(IT.  S.)  143;  Cary  v.  Ins.  Co.,  10  Pick. 
(Mass.)  540 ;  Marcy  v.  Darling,  8  id.  283. 

There  are  a  class  of  cases,  however, 
particularly  in  Pennsylvania,  where  it 
is  held  that  where  acts  have  been  done 
in  pursuance  of  a  license  and  relying 
upon  it,  the  license  operates  as  an 
equitable  estoppel,  and  the  licensor 
will  be  estopped  from  revoking  it  to 
the  injury  of  the  licensee,  so  long  as 


the  license  is  not  exceeded.  But  that 
for  all  excess  of  use  an  action  may  be 
maintained.  Bridge  Co.  v.  Bragg,  11 
N.  H.  102 ;  Lefevre  v.  Lefevre,  4  S.  & 
E.  (Penn.)  241 ;  Eicker  v.  Kelly,  1 
Greenl.  (Me.)  117;  Hepburn  s.  Mc- 
Dowell, 17  S.  &  E.  (Penn.)  383 ;  Cook 
v.  Prigdon,  45  Ga.  331 ;  12  Am.  E.  582; 
Houston  v.  ha.Se,  46  N.  H.  608. 

In  Selden  t.  Delaware  &  Hudson 
Canal  Co.,  29  N.  T.  634,  where  defend- 
ants entered  upon  the  lands  of  plain- 
tiff by  parol  license  from  him,  and  en- 
larged the  same,  it  was  held  that  the 
license  operated  as  a  defense  to  all  that 
had  been  done  under  it,  but  would 
not  justify  a  maintenance  of  the  same 
after  the  license  is  revoked.  The  same 
was  also  held  in  Mumford  v.  Whitney, 
15  Wend.  (N.  T.)  380 ;  Foot  v.  N.  H.  & 
Northampton  Co.,  23  Conn.  214 ;  Eggle- 
ston  v.  N.  Y.  &  H.  E.  E.  R.  Co.,  35 
Barb.  (N.  T.  Sup.  Ct.)  162.  In  Wood- 
ard  v.  Seeley,  11  111.  157,  it  was  held 
that  a  license  by  deed  or  parol  is  al- 
ways revocable,  unless  coupled  with 
an  interest  and  executed,  and  that  then 
it  is  irrevocable. 

In  Kimball  v.  Yates,  14  111.  464,  it 
was  held  that  a  parol  license  to  cross  a 
man's  farm  is  revocable  at  any  time 
at  the  will  of  the  licensor. 
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Sec.  364.  The  case  of  Roberts  v.  Rose,  1  Exch.  (L.  E.)  82,  is  a 
leading  case  both  upon  the  effect  of  a  license,  the  right  to  revoke 
it,  and  the  right  of  parties  to  abate  nuisances  affecting  their  indi- 
vidual rights. 

In  that  case  it  appeared  that  the  plaintiffs  were  the  lessees  of  a 
colliery  called  the  Bank  Colliery,  and  that  in  1861  they  obtained 
from  the  owner  of  the  fee  of  the  adjoining  lands  written  permis- 
sion to  make  a  water-course  from  their  colliery  to  an  old  pit  in 
what  was  called  the  Broadwater  Colliery.  A  part  of  the  surface 
of  the  Broadwater  colliery  was  at  that  time  in  possession  of  a 
tenant,  and  the  plaintiffs  also  procured  a  license  from  him  to 
build  and  maintain  the  water-course  in  question,  and  the  tenant 
also  used  the  water-course  for  the  prosecution  of  the  business  of 
brick  making.  Shortly  after  the  water-course  wa3  built,  the 
plaintiffs  were  required  by  the  owners  of  the  fee  to  extend  the 
water-course  over  the  spoil  banks  of  the  old  pit,  so  as  to  join 
another  water-course  that  had  formerly  been  built  to  carry  away 
the  waters  from  the  Broadwater  colliery,  and  which  was  discharged 
into  a  neighboring  canal. 

The  premises  over  which  the  water-course  extended  were  sub- 
ject to  mortgage,  and  early  in  1861,  but  after  the  water-course 
was  built,  the  defendants  leased  the  Broadwater  colliery  of  the 
mortgagors.  The  lease  was  of  the  coal  in  or  under  the  land,  and 
leave  was  given  to  the  defendant  to  occupy  such  parts  of  the 
lands  as  might  be  necessary  for  the  due  carrying  on  of  the  coal 
mines,  and  also  to  make  use  of  the  water-courses  over  the  land. 
The  lessors  reserved  the  right  to  make  water-courses  for  certain 
mines  on  the  land,  proper  compensation  being  made  to  the  lessees 
therefor. 

The  defendant,  on  entering  into  possession,  assented  to  the 
continuance  of  the  plaintiffs'  water-course,  and  certain  changes 
were  made  therein  at  the  defendant's  request,  and  the  extension 
thereof  was  also  made  as  required  by  the  owner  of  the  fee. 

In  1863  the  defendant  applied  to  the  plaintiffs  for  a  money  pay- 
ment in  consideration  of  their  use  of  the  water-course,  but  the 
plaintiffs  refused  to  comply  with  their  demand,  insisting  that, 
under  their  license  from  the  owner  of  the  fee,  they  were  entitled 
to  continue  their  water-course  as  it  was. 
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The  defendants  thereupon  gave  them  notice  that  the  water- 
course must  be  discontinued,  and  the  plain'.iffs,  not  haying  dis- 
continued it,  the  defendant  stopped  up  the  water-course  on  the 
lands  of  the  tenant,  from  whom  the  plaintiffs  had  license,  near 
the  boundary  of  the  premises  occupied  by  the  plaintiffs.  The 
result  of  this  obstruction  was  to  pen  back  and  throw  the  water 
pumped  from  the  plaintiff's  mines  back  upon  the  plaintiff's 
premises,  and  by  its  accumulation  there  it  percolated  through  the 
soil  into  their  mines. 

The  court  held  that  the  license  to  the  plaintiffs  was  revocable, 
and,  having  been  revoked,  deprived  them  of  the  right  to  main- 
tain the  water-course,  but  that  the  defendant  was  bound  to  adopt 
a  reasonable  mode  of  abating  the  nuisance,  and  so  as  to  do  no 
unnecessary  or  unreasonable  damage,  and  if  the  mode  adopted 
by  him  was  unreasonable  and  unnecessary  he  would  be  liable. 
A  verdict  was  found  for  the  plaintiff,  upon  the  ground  that  the 
obstruction  of  the  water  was  unreasonable  and  unnecessary  at 
the  point  where  it  was  made,  and  upon  hearing  on  exceptions  in 
exchequer,  the  verdict  was  sustained. 

Sec.  365.  It  is  an  actionable  nuisance  to  flood  the  lands 
of  a  lower  riparian  owner,  or  other  person,  by  an  unnatural  or 
spasmodic  discharge  of  water  from  a  dam,  or  by  reason  of  the 
giving  way  of  the  dam,  or  any  other  artificial  contrivance  for 
pressing  back,  or  holding  the  water  in  quantities  beyond  its  usual 
volume  in  the  bed  of  the  stream,  or  in  a  pond  used  for  that  pur- 
pose, or  by  bringing  into  a  stream  the  waters  of  another  stream, 
or  from  other  sources  that  would  not  naturally  flow  there,  except 
such  surface  waters  or  waters  arising  from  the  lawful  drainage 
of  lands  bordering  on  the  stream.  A  mill  owner  who  thus 
brings  water  into  a  stream  from  unnatural  or  unusual  sources,  is 
entitled  to  the  use  of  that  quantity  of  water  in  addition  to  the 
quantity  belonging  to  him  by  virtue  of  his  natural  right  or  other- 
wise; but  the  bringing  of  the  water  there  is  an  actionable 
nuisance  to  those  below  him  on  the  stream,  even  though  they 
sustain  no  actual  damage ;  for  they  have  a  right  to  the  natural 
flow  of  the  stream,  and  without  addition  or  diminution,  and  any 
interference  with  this  natural  right  is  clearly  within  the  idea  of 

45 
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a  nuisance.  By  long  user  in  using  the  stream  for  the  discharge 
of  the  water  thus  artificially  brought  into  it,  the  wrong-doer 
would  acquire  the  right  thus  to  discharge  it,  and  would  thus  to 
this  extent  create  a  servitude  upon  all  the  estates  below  him. 

Therefore,  the  act  is  actionable  without  special  damage.  But 
if,  by  reason  of  the  bringing  of  this  water  into  the  stream  before 
an  easement  to  that  extent  is  acquired,  any  person  below  him  on 
the  stream  sustains  a  special  injury,  he  is  answerable  therefor, 
and  no  degree  of  care  exercised  by  him,  will  .shield  him  from  lia- 
bility. He  is  a  wrong-doer  ah  initio,  and  his  act  continues 
wrongful  until  it  ripens  into  a  legal  right  by  long  user  in  the 
manner  necessary  to  acquire  the  right.' 

So,  too,  it  is  the  right  of  every  riparian  owner  to  drain  his 
lands  into  the  stream  flowing  through  them,  and  the  erection  of 
a  dam  below,  that  interferes  with  this  right,  is  a  nuisance,  and  the 
person  injured  thereby  may  abate  so  much  of  the  dam  as  is 
necessary  to  secure  his  rights,'  and  if  the  dam  sets  back  the 
waters  so  that  they  become  stagnant,  and  interfere  with  the  health 
of  the  people,  it  is  both  a  public  and  a  private  nuisance,  and  is 
actionable  and  indictable  as  such." 

1  Mabie  v.  Matthewson,  17  Wia.  1 ;  Townsend  v.  People,  3  Hill  (N.  T.), 

Bailey  B.  Mayor,  etc.,  3  Hill  fN.  T.),  479 ;  State  v.  Stoughton,  5  Wis.  291 ; 

531 ;  Lapham  r>.  Curtis,  5  Vt.  371.  Booker  v.  Perkins,  14  id.  79 ;    Com. 

*  Hastings    v.    Livermore,    7    Gray  v.  Webb,  6  Rand.  (Va.),  726  :  Miller  v. 

(Mass.),    194 ;    Treat  n.   Bates,  ante ;  Trueheart,  4  Leigh.   (Va.)  529 ;   Day 

Waffle  o.  R.  R.  Co.,  58   Barb.  (N.  T.  v.  State,  4  Wis.  387 ;  Spencer  v.  Com., 

S.  C.)  413.  2  Leigh.  (Va.)  759 :    Mnnson  v.  The 

•Treat   v.   Bates,    27    Mich.    360;  People,  5  Parker's  Cr.  (N.  Y.)  16. 
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DIVERSION  AND   DETENTION  OE   WATBB. 

Sec.  366.  Diversion  of  water. 

367.  Disturbance  of  natural  flow  of  water,  actionable. 

368.  Detention  of  water. 

369.  Rights  as  between  mill  owners. 

370.  Rule  in  Pollitt  v.  Long. 

371.  Reasonableness  of  detention,  question  of  fact  for  a  juiy. 

372.  Effect  of  restrictions  by  grant. 

373.  When  restrictions  are  imposed  by  acta  of  the  parties. 

374.  Uses  in  excess  of  natural  right. 

375.  Right  to  use  water  for  purposes  of  irrigation. 

376.  Rule  in  Van  Hoesen  v.  Coventry. 

Sec.  366.  The  diminution  of  the  water  of  a  stream  by  divert- 
ing it  from  its  natural  channel  and  not  returning  it  thereto 
is  a  violation  of  the  rights  of  lower  riparian  owners,  amounting 
to  a  nuisance,  for  which  an  action  will  He  against  the  party  mak- 
ing the  diversion.  No  actual  damage  need  be  sustained  in  order 
to  uphold  an  action,  as  it  is  the  injury  to  the  right  that  forms  the 
gist  of  the  complaint.  Injuries  of  this  character  were  recognized 
as  actionable  nuisances  at  a  very  early  date.  In  LuttreWs  Case, 
4  Coke,  86,  this  question  was  discussed  by  the  court,  and  it  was 
held,  that  while  a  person  who  had  acquired  a  prescriptive  right  to 
the  use  of  water  in  a  particular  manner  might  use  the  same  quan- 
tity in  any  other  way,  yet  he  might  not  divert  any  part  of  the  water 
from  the  stream,  so  that  it  would  not  go  to  the  proprietors  below 
in  its  usual  flow  and  volume.  And  this  doctrine  was  held  in  all 
the  early  cases.  The  distinction  between  the  early  and  modern 
cases  arises  simply  from  the  fact  that  in  the  early  cases  parties 
were  held  up  to  the  exercise  of  strictly  natural  rights,  while  in  the 
modern  cases,  the  rule  is  so  far  extended  as  to  protect  a  person  in 
his  use  of  the  water  for  any  purpose,  so  long  as  he  does  not 
in  any  measure  prevent  the  beneficial  use  of  it  by  an  owner 
below  him  on  the  stream.1 

1  In  Parke  v.  Kilham,  8  Cal.  77,  the  flowing  to  a  mining  claim  is  as  much 

court  say  that  it  is  as  much  a  nuisance  a  nuisance   as  a  dam  that  floods  it. 

to  turn  aside  from  one's  premises  a  Oliver  v.  Fenner,  2  Durfee  (R .  I.),  215. 

useful  element,  as  to  turn  upon  them  In  Wadsworth  v.  Tilotson,  15  Conn, 

one  that  is  destructive,  and  that    a  369,  it  was  held  that  a  diversion  of  the 

ditch  that  diverts  the  water  rightfully  water  reasonably  necessary  for  domes- 
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In  Webb  v.  Portland  Manufacturing  Co.,  3  Sum.  (C.  C.  U.  S.) 
189,  which  was  heard  before  Judge  Stoet  who  delivered  the  opin- 
ion in  the  case,  and  which  is  a  leading  case  upon  this  subject,  it 
appeared  that  on  the  Presumpscut  river,  in  the  State  of  Maine, 
there  were  two  falls  near  each  other,  npon  which  were  erected  mill- 


tic  uses,  and  a  reasonable  use  of  water 
for  other  purposes,  is  not  a  nuisance, 
and  that  the  question  of  reasonable- 
ness is  always  for  the  jury.  Gillett  v. 
Johnson,  30  Conn.  183 ;  Evans  v.  Mer- 
riweather,  3  Scam.  (111.)  492.  See  Bliss 
«.  Kennedy,  43  111.  73 ;  Ferrea  v.  Knipe, 
28  Cal.  344 ;  Johns  v.  Stevens,  3  Vt.  308 ; 
Blanchard  v.  Baker,  8  Me.  253 ;  Stein  ». 
Burden,  29  Ala.  127  ;  Smith  v.  Adams, 
6  Paige  (N.  Y.  Ch.),  435 ;  questioned  in 
Trustees  v.  Youmans,  50  Barb.  (N.  Y. 
Sup.  Ct.)  319  ;  Elliott  v.  Fitchburgh  R. 
R.  Co.,  10  Cush.  (Mass.)  191 ;  Pugh  v. 
Wheeler,  2  Dev.  &  B.  (N.  C.)  50. 

Bealey  v.  Shaw,  6  East.  208 ;  Corn- 
ing v.  Troy,  34  Barb.  (N.  Y.  S.  C.)  485. 

In  Kidd  v.  Laird,  15  Cal.  161,  it  was 
held  that  where  a  person  had  acquired 
a  right  by  grant  from  the  United  States 
government  to  divert  water  from  a 
running  stream,  with  no  restrictions 
as  to  the  point  from  which  it  should 
be  taken,  the  place  of  diversion  or  the 
mode  of  use  might  be  changed  at  any 
time,  if  no  one  was  injured  thereby. 
But  when  the  rights  of  others  are 
affected  thereby  no  change  can  be 
made.  See,  also,  Butte  v.  Morgan,  19 
Cal.  609  ;  Mitchell  v.  Parks,  26  Ind. 
354 ;  Pratt  s.  Lawson,  2  Allen  (Mass.), 
275  ;  Arthur  v.  Case,  1  Paige  Ch.  (N. 
Y.)  448;  Curtis  v.  Jackson,  13  Mass. 
507  ;  Webb  u.  Portland  Manuf.  Co.,  3 
Sum.  (U.  S.)  187 ;  Vanderbergh  v.  Van 
Bergen,  13  Johns.  (N.  Y.)  212. 

In  Crocker  v.  Bragg,  10  Wend.  (N. 
Y.)  260,  an  island  di  vided  the  stream 
so  that  only  a  small  portion  of  it  de- 
scended on  the  defendant's  side  of  the 
island  and  the  balance  on  the  other 
side.  The  defendant  placed  obstruc- 
tions at  the  head  of  the  island  for  the 
purpose  of  diverting  more  of  the 
water  of  the  stream  to  his  side.  The 
court  held  that  each  owner  was  entitled 
to  all  the  water  that  naturally  descend- 
ed to  him,  and  that  where  there  was 
a  natural  barrier  that  divided  the 
stream,  neither  owner  could  erect  ob- 
structions to  change  the  natural  course 
of  the  water.  But  the  water  of  a 
stream  may  be  diverted  on  one'a  own 
land  if  it  is  returned  again  to  its  origi- 


nal channel  without  sensible  diminu- 
tion to  the  injury  of  those  lower  down 
on  the  stream.  Norton  v.  Valentine,  14 
Vt.  239 ;  Johnson  <o.  Lewis,  13  Conn. 
303. 

Water  may  be  diverted  by  sluices 
or  artificial  channels  for  a  reasonable 
use,  and  no  liability  attaches  for  that 
insensible  loss  of  the  water  consequent 
upon  its  reasonable  beneficial  use. 
Wadsworth  <o.  Tillotson,  15  Conn.  366. 

The  diversion  or  obstruction  of 
water,  in  order  to  be  actionable,  must 
be  such  as  to  injure  the  lower  owners, 
and  no  prescriptive  right  can  be 
acquired  unless  such  use  does  operate 
injuriously.  But  the  diversion  or  ob- 
struction of  all  the  water  is  action- 
able, or  of  such  a  quantity  as  sensibly 
diminishes  its  natural  flow.  Davis  v. 
Fuller,  12  Vt.  178;  Norton  B.Valentine, 
14  Vt.  230 ;  Parker  v.  Hotchkiss,  25 
Conn.  321  ;  Webster  t>.  Flemming,  2 
Humph.  (Tenn.)  518;  Plumleigh  v. 
Dawson,  1  Oilman  (111.),  544 ;,  Miller  v. 
Lapham,  44  Vt.  416 ;  Snow  v.  Parsons, 
28  Vt.  49.  But  when  the  diversion  is 
by  one  who  has  no  legal  right  to  make 
it,  an  action  may  be  maintained  by  a 
riparian  owner,  even  though  no  actual 
damage  is  sustained.  Whipple  v.  Cum- 
berland Manufacturing  Co.,  2  Story 
(U.  S.),  661;  Butman  v.  Hussey,  3 
Fairfax  (Va.),  407. 

In  Parker  v.  Griswold,  17  Conn.  288, 
it  was  held  that,  in  order  to  maintain 
an  action  for  diversion,  it  is  not  neces- 
sary to  allege  that  the  plaintiff  had  a 
mill  upon  his  premises,  but  that  an 
allegation  of  injury  to  the  land  is  suffi- 
cient. Leggett  v.  Kenton,  2  Rich.  (S. 
C.)  456.  But  the  injury  must  be  per- 
ceptible, and  not  merely  theoretical. 
Thompson  «.  Crocker,  9  Pick.  (Mass.) 
59;  Merritt  v.  Parker,  Coxe'(N.  J.), 
46 ;  Pugh  %  Wheeler,  2  Dev.  &  Bat. 
(N.  C.)  56;  Omelvany  v.  Jaggers,  2 
Hill  (N.  Y.),  684.  Diverting  water  for 
purposes  of  irrigation  is  unlawful, 
when.  Anthony  «.  Lapham,  5  Pick. 
(Mass.)  175 ;  Weston  v.  Alden,  8  Mass. 
136 ;  Arnold  v.  Foot,  12  Wend.  (N.  Y.) 
330. 
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dams,  which  were  called  upper  and  lower  mill-dams.  The  distance 
between  these  dams  was  only  about  forty  feet,  and  the  water  therein 
constituted  the  pond  ot  the  lower  dam.  The  defendants  were  the 
owners  of  a  cotton  factory  on  the  left  bank  of  the  river,  and  the 
plaintiffs  were  the  owners  of  several  mills  and  mill '  privileges  on 
the  lower  dam.  The  defendants  opened  a  canal  to  supply  water 
to  work  their  mill  into  the  pond  immediately  below  the  upper 
dam,  and  the  water  thus  diverted  was  returned  into  the  stream 
below  the  plaintiff's  dam.  The  defendants  claimed  that  they  had 
the  right  to  divert  the  water  in  this  manner  by  means  of  the 
canal,  because  the  water  so  by  them  withdrawn  was  only  about 
one-fourth  part  of  the  amount  to  which,  as  mill-owners  on  the 
stream,  under  their  right,  they  were  entitled  ;  but  the  learned 
judge  repudiated  this  claim,  and  held  that  both  parties  were 
entitled  to  their  proportion  of  the  whole  stream  upon  its  arrival  at 
the  dam,  and  that  neither  party  could  divert  it  so  that  it  would  not 
reach  the  destination  at  the  dam,  where  the  parties  were  entitled 
to  have  it  come,  and  that  it  made  no  difference  that  the  quantity 
so  diverted  was  much  less  than  the  party  had  a  right  to  use  as  an 
owner  upon  the  dam,  as  his  diversion  of  the  water,  however  small 
in  quantity,  was  in  violation  of  the  rights  of  other  owners,  and 
that  the  fact  that  the  defendants  had  increased  the  quantity  of 
water  by  the  erection  of  a  reservoir,  was  no  answer  to  the  suit  for 
damage,  and  no  palliation  for  an  infringement  of  the  rights  of 
the  plaintiff.  In  delivering  the  opinion  of  the  court,  Stoby,  J., 
said:  "  The  true  doctrine  is  laid  down  by  Sir  John  Leach,'  in 
regard  to  riparian  proprietors,  and  his  opinion  has  since  been 
deliberately  adopted  by  the  King's  Bench.2  Prima  facie  (says 
that  learned  judge),  the  proprietor  of  each  bank  of  a  stream  is 
the  proprietor  of  half  the  land  covered  by  the' stream;  but  there 
is  no  property  in  the  water.  Every  proprietor  has  an  equal  right 
to  use  the  water  which  flows  in  the  stream ;  and  consequently  no 
proprietor  can  have  the  right  to  use  the  water  to  the  prejudice  of 
any  other  proprietor,  without  the  consent  of  the  other  proprietors, 
who  may  be  affected  by  his  operations,  no  proprietor  can  either 
diminish  the  quantity  of  water,  which  would  otherwise  descend 
to  the  proprietors  below,  nor  throw  the  water  back  upon  the  pro- 

1  Wright  v.  Howard,  1  Sim.  &  Stu.  190.     C,  5  id.  1.    See,  also,  Bealey  v.  Shaw, 
«  Mason  v.  Hill,  3  B.  &  Ad.  304;  S.    6  Bast,  208. 
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prietors  above.  Every  proprietor  who  claims  a  right,  either  tc 
throw  the  water  back  above,  or  to  dimiuish  the  quantity  of  water 
which  is  to  descend  below,  must,  in  order  to  maintain  his  claim, 
either  prove  an  actual  grant  or  license  from  the  proprietors 
affected  by  his  operations,  or  must  prove  an  uninterrupted  enjoy- 
ment of  twenty  years,  which  term  of  twenty  years  is  now  adopted 
upon  a  principle  of  general  convenience,  as  affording  conclusive 
presumption  of  a  grant."  The  same  doctrine  was  fully  recog- 
nized and  acted  upon  in  the  case  of  Tyler  v.  Wilkinson,1  and  also 
in  the  case  of  Blanchard  v.  Baker.'  In  the  latter  case  the 
learned  judge  (Mr.  Justice  Weston),  who  delivered  the  opinion 
of  the  court,  used  the  following  emphatic  language :  "  The  right 
to  the  use  of  a  stream  is  incident  or  appurtenant  to  the  land 
through  which  it  passes.  It  is  an  ancient  and  well-established 
principle  that  it  cannot  be  lawfully  diverted,  unless  it  is  returned 
again  to  its  accustomed  channel  before  it  passes  the  land  of  a  pro- 
prietor below.  Eunning  water  is  not  susceptible  of  an  appropria- 
tion, which  will  justify  the  diversion  or  unreasonable  detention 
of  it.  The  proprietor  of  the  water-course  has  a  right  to  avail 
himself  of  its  momentum  as  a  power,  which  may  be  turned  tc 
beneficial  purposes." " 

Mr.  Chancellor  Kent  has  also  summed  up  the  same  doctrine. 
with  his  usual  accuracy,  in  the  brief,  but  pregnant,  text  of  his 
Commentaries,4  and  I  scarcely  know  where  else  it  can  be  found 
reduced  to  so  elegant  and  satisfactory  a  formulary.  In  the  old 
books  the  doctrine  is  quaintly  though  clearly  stated ;  for  it  is 
said  that  a  water-course  begins  ex  jure  naturce,  and  having  taken 
a  certain  course  naturally,  it  cannot  be  (lawfully)  diverted. 
Aqua  currit,  et  debet  currere  solebat?  The  same  principle 
applies  to  the  owners  of  mills  on  a  stream.  They  have  an  un- 
doubted right  to  the  flow  of  the  water,  as  it  has  been  accus- 
tomed of  right  and  naturally  to  flow  to  their  respective  mills. 

The  proprietor  above  has  no  right  to  divert,  or  unreasonably 
to  retard  this  natural  flow  to  the  mills  below  ;  and  no  proprietor 

1  Tyler  n.  Williamson,  4  Mason,  397,  in  delivering  the  opinion  of  the  court. 

400,  401,  402.  See,  also,  Gardner  v.  Village  of  New- 

8  Blanchard  v.  Baker,  8  Greenl.  253,  burgh,  2  Johns.  Ch.  162. 

266.  «  3  Kentis  Com.,  §  42,  p.  439, 3d  ed. 

3  The  case  of  Mason  v.  Hill,  5  B.  &  s  Shurry  <o.  Pigott,  3  Bulst.  339 ;  S.  0., 

Ad.  1,  contains  language  of  an  exactly  Popham,  166. 
similar  import,  used  by.  Lord  Penman 
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below  has  a  right  to  retard  or  turn  it  back  upon  the  mills  above, 
to  the  prejudice  of  the  right  of  the  proprietors  thereof.  This  is 
clearly  established  by  the  authorities  already  cited,  the  only  dis- 
tinction between  them  being  that  the  right  of  a  riparian  proprietor 
arises  by  mere  operation  of  law,  as  an  incident  to  his  ownership  of 
the  bank,  and  that  of  a  mill  owner,  as  an  incident  to  his  mill.1  Mr. 
Chancellor  Kent,  in  his  Commentaries,  relies  on  the  same  princi- 
ples, and  fully  supports  them  by  a  large  survey  of  the  authorities.' 

Now  if  this  be  the  law  on  this  subject,  upon  what  ground  can 
the  defendants  insist  upon  a  diversion  of  the  natural  stream  from 
the  plaintiff's  mills,  as  it  has  been  of  right  accustomed  to  flow 
thereto  ?  First,  it  is  said  that  there  is  no  perceptible  damage 
done  to  the  plaintiffs.  That  suggestion  has  been  already,  in  part, 
answered.  If  it  were  true,  it  could  not  authorize  a  diversion, 
because  it  impairs  the  right  of  the  plaintiffs  to  the  full,  natural 
flow  of  the  stream,  and  may  become  the  foundation  of  an  adverse 
right  in  the  defendants.  In  such  a  case  actual  damage  is  not 
necessary  to  be  established  in  proof.  The  law  presumes  it.  The 
act  imports  damage  to  the  right,  if  damage  be  necessary.  Such 
a  case  is  wholly  distinguishable  from  a  mere  fugitive,  temporary 
trespass,  by  diverting  or  withdrawing  the  water  a  short  period, 
without  damage  and  without  any  pretense  of  right.  In  such  a 
case  the  wrong,  if  there  be  no  sensible  damage,  and  it  be  transient 
in  its  nature  and  character,  as  it  does  not  touch  the  right,  may 
possibly  (for  I  give  no  opinion  on  such  a  case)  be  without  redress 
at  law,  and  certainly  it  would  found  no  ground  for  the  interposi- 
tion of  a  court  of  equity  by  way  of  injunction. 

But  I  confess  myself  wholly  unable  to  comprehend  how  it  can 
be  assumed  in  a  case  like  the  present,  that  there  is  not  and  cannot 
be  an  actual  damage  to  the  right  of  the  plaintiffs. 

What  is  that  right  ?  It  is  the  right  of  having  the  water  flow 
in  its  natural  current  at  all  times  of  the  year  to  the  plaintiff's 
mills.  Now,  the  value  of  the  mill  privileges  must  essentially 
depend,  not  merely  upon  the  velocity  of  the  stream,  but  upon 
the  head  of  water,  which  is  permanently  maintained.  The  neoes- 
sai7  result  of  lowering  the  head  of  water  permanently,  would 

1  Bealey  v.  Shaw,  6  East,  208 ;  Saund-  Tyler  v.  Wilkinson,  4  Mason,  397,  400- 

ers  v.  Newman,  1  B.  &  Aid.  258 ;  Mason  405. 

o.Hill,  3  id.  304;  S.  C,  5  id.  1;  Blan-  !3  Kent's  Com.,  §  52,  p.  441-445, 

chard  v.  Baker,  8  Qreenl.   253,  268;  3d  ed. 
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seem,  therefore,  to'  be  a  direct  diminution  of  the  value  of  the 
privileges,  and,  if  so,  to  that  extent  it  must  be  an  actual  damage. 

Agaiu,  it  is  said  that  the  defendants  are  mill  owners  on  the 
lower  dam,  and  are  entitled,  as  such,  to  their  proportion  of  the 
water  of  the  stream  in  its  natural  flow.  Certainly  they  are. 
But  where  are  they  so  entitled  to  take  and  use  it  ?  At  the  lower 
dam ;  for  there  is  the  place  where  their  right  attaches,  and  not 
at  any  place  higher  up  the  stream.  Suppose  they  are  entitled  to 
use,  for  their  own  mills  on  the  lower  dam,  half  the  water  which 
descends  to  it,  what  ground  is  there  to  say  that  they  have  a  right 
to  draw  off  that  half  at  the  head  of  the  mill  pond  ? 

Suppose  the  head  of  water  at  the  lower  dam  in  ordinary  times 
is  two  feet  high,  is  it  not  obvious  that  by  withdrawing  at  the 
head  of  the  pond  one-half  of  the  water,  the  water  at  the  dam 
must  be  proportionally  lowered  ?  It  makes  no  difference  that 
the  defendants  insist  upon  drawing  off  only  one-fourth  of  what 
they  insist  they  are  entitled  to ;  for,  pro  tamto,  it  will  operate  in 
the  same  manner ;  and  if  they  have  a  right  to  draw  off  to  the 
extent  of  one-fourth  of  their  privilege,  they  have  an  equal  right 
to  draw  off  to  the  full  extent  of  it.  The  privilege  attached  to 
the  mills  of  the  plaintiff,  is  not  the  privilege  of  using  half,  or  any 
other  proportion  merely,  of  the  water  in  the  stream,  but  of  hav- 
ing the  whole  stream,  undiminished  in  its  natural  flow,  come  to 
the  lower  dam  with  its  full  power,  and  there  to  use  the  full  share 
of  the  water-power.  The  plaintiff  has  a  title,  not  to  a  half  or  other 
proportion  of  the  water  in  the  pond,  but  is  entitled,  if  one  may  say 
so,  per  my  etper  tout  to  his  proportion  of  the  whole  balk  of  the 
stream,  undivided  and  indivisible,  except  at  the  lower  dam.  This 
doctrine,  in  my  judgment,  irresistibly  follows  from  the  general 
principles  already  stated  ;  and,  what  alone  would  be  decisive,  it 
has  the  express  sanction  of  the  supreme  court  of  Maine,  in  the 
case  of  Blcmchard  v.  Baker.1  The  court  there  said,  in  reply  to 
the  suggestion  that  the  owners  of  the  eastern  shore  had  a  right  to 
half  the  water,  and  a  right  to  divert  it  to  that  extent :  "  It  has 
been  seen  that  if  they  had  been  owners  of  both  sides,  they 
had  no  right  to  divert  the  water  withont  again  returning  it  to  its 
original  channel  (before  it  passed  the  lands  of  another  proprietor). 
Besides,  it  was  impossible,  in  the  nature  of  things,  that  they 

1  Blanchard  n.  Baker,  8  Greenl.  (Me.)  253.  270. 
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could  take  it  from  their  side  only.  An  equal  portion  from  the 
plaintiff's  side  must  have  been  mingled  with  all  that  was  diverted." 

A  suggestion  has  also  been  made  that  the  defendants  have  fully 
indemnified  the  plaintiff  from  any  injury,  and  in  truth  have  con- 
ferred a  benefit  on  him,  by  securing  the  water  by  means  of  a 
raised  dam  higher  up  the  stream,  at  Sebago  Pond,  in  a  reservoir, 
so  as  to  be  capable  of  affording  a  full  supply  in  the  stream  in  the 
dryest  seasons.  To  this  suggestion  several  answers  may  be  given. 
In  the  first  place  the  plaintiff  is  no  party  to  the  contract  for  rais- 
ing the  new  dam  and  has  no  interest  therein,  and  cannot,  as  a 
matter  of  right,  insist  upon  its  being  kept  up,  or  upon  any  advan- 
tage to  be  derived  therefrom.  In  the  next  place,  the  plaintiff  is 
not  compellable  to  exchange  one  right  for  another ;  or  to  part 
with  a  present  interest  in  favor  of  the  defendants  at  the  mere 
election  of  the  latter.  Even  a  supposed  benefit  cannot  be  forced 
upon  him  against  his  will ;  and,  certainly,  there  is  no  pretense  to 
say  that,  in  point  of  law,  the  defendants  have  any  right  to  sub- 
stitute, for  a  present  existing  right  of  the  plaintiffs,  any  other 
which  they  may  deem  to  be  an  equivalent.  The  private  prop- 
erty of  one  man  cannot  be  taken  by  another  simply  because  he 
can  substitute  an  equivalent  benefit." 

In  Arthur  et  al.  v.  Case  et  al.,  1  Paige  Ch.  (N.  T.)  447,  this 
question  was  considered  by  Chancellor  Walwokth. 

In  that  case  the  plaintiffs  were  the  owners  of  a  mill  privilege 
upon  one  side  of  a  stream,  and  the  defendants  upon  the  other  of 
what  was  known  as  the  lower  falls  in  Ticonderoga.  There  was 
an  island  in  the  middle  of  the  outlet  of  the  stream,  and  the  cur- 
rent of  the  stream  naturally  ran  on  the  north  side  of  the  island. 
A  dam  extended  to  the  south  shore,  on  which  the  defendants' 
mills  were  located,  and  a  similar  dam  extended  from  the  island  to 
the  south  shore,  on  which  the  plaintiff's  mills  were  located. 
The  defendants  claimed  that  they  had  a  right  to  have  their  mills 
supplied  first,  as  in  dry  seasons  there  was  not  enough  water  to 
supply  all  the  mills,  and  commenced  building  a  dam  from  the 
island  to  the  north  shore,  some  distance  above  the  dam  that  there 
existed,  the  natural  and  necessary  effect  of  which  would  be  to 
deprive  the  plaintiffs  of  water  in  dry  seasons,  and  during  such 
periods  to  turn  the  whole  stream  to  the  south  side  of  the  island. 
The  plaintiffs  brought  their  bill  for  an  injunction,  and  upon  a 

46 
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hearing  on  a  motion  to  dissolve  the  temporary  injunction  obtained 
by  them,  the  learned  chancellor  said :  "  It  is  a  general  principle 
that  persons  owning  lands  on  the  different  sides  of  a  stream,  hold 
to  the  centre  thereof,  or  to  the  middle  of  the  water.1 

"And  where  hydraulic  works  are  erected  on  both  banks,  if  there 
is  not  sufficient  water  to  afford  a  full  supply  for  all,  the  owner  on 
each  side  is  entitled  to  an  equal  share  of  the  waters,  or  so  much 
thereof  as  is  necessary  for  his  mills,  if  less  than  a  moiety  is  suffi- 
cient. If  the  owner  of  the  mills  on  either  side  has  been  in  the 
quiet  enjoyment  of  the  water  privilege,  and  the  other  attempts 
to  deprive  him  of  it  and  thus  destroy  his  mills,  a  preliminary  in- 
junction is  proper,  as  the  injury  might  be  irreparable.' 

"  In  this  case  the  court  must  see  that  the  erection  of  the  dam  in 
the  manner  proposed,  will  entirely  cut  off  the  water  from  the 
complainant's  mills,  except  when  the  stream  is  so  high  as  to  run 
over  the  dam.  *  *  *  The  parties,  in  the  absence  of  any  pro- 
visions to  the  contrary,  in  their  grants  are  entitled  to  participate 
equally  in  the  use  of  the  water ;  and  if  either  draws  more  than 
a  fair  proportion,  or  if  it  is  necessary  to  excavate  in  the  bed  of 
the  river,  to  give  the  defendants  a  fair  proportion,  the  manner 
of  exercising  the  right,  and  the  extent  and  nature  of  the  excava- 
tion, must  be  settled  under  the  rule  adopted  by  the  Master  of  the 
Rolls,  in  Martin  v.  Stiles,  Mol.  144." 

Seo.  367.  Thus  it  will  be  seen  that  each  mill  owner,  as  well  as 
riparian  owner,  is  entitled  to  the  natural  flow  of  the  stream  in 
quantity  and  current.  If  the  bed  of  the  stream,  from  natural 
causes,  such  as  floods,  tempests,  or  the  deposit  of  debris  or  earth 
in  the  bed  of  the  stream,  prevents  the  natural  flow  of  the  water 
to  their  mills,  these  may  be  removed ;  but  no  removal  of  the  earth 
forming  the  natural  bed  of  the  channel  of  the  stream  must  thereby 
be  disturbed,  to  the  detriment  of  any  other  mill  owner.  So,  where 
there  is  a  rock  in  the  bed  of  the  stream  which  prevents  the  free 
passage  of  the  water  to  the  mill  of  an  owner  upon  either  bank 
of  the  stream,  he  ha3  no  right  to  remove  the  same,  or  any  part 
thereof,  to  the  injury  of  another  owner  on  the  stream.' 

1  Ex  parte  Jennings,  6  Cow.  (N.  T.)  '  In  Norton  «.  Valentine,  14  Vt.  239 

518.  it  was  held  that  it  is  competent  lor  a 

9  Robinson  v.  Lord  Byron,  1  Brown's  mill  owner  to  deepen  his  channel  or  do 

Ch.  588 ;  Same  o.  Ne  wdegate,  10  Vesey,  any  other  act  he  chooses  upon  his  own 

Jr.,  193.  land,  provided  that  he  does  not  thereby 
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It  may  be  stated  here  that  every  riparian  owner  has  a  right  to 
use  the  water  flowing  through  his  land,  for  domestic  purposes, 
such  as  furnishing  water  for  culinary  use,  the  watering  of  his 
cattle,  and  for  the  proper  irrigation  of  his  land;  and  that  he  has 
a  right  to  use  so  much  of  the  water  as  is  essential  for  domestic 
use,  even  though  it  takes  all  the  water  of  the  stream.'  But  for 
the  purposes  of  irrigation,  his  use  must  be  such  as  not  essentially  to 
interfere  with  the  natural  flow  of  the  stream,  or  as  to  diminish  the 
quantity  of  water  that  goes  to  the  proprietors  below.a 

In  Emhrey  v.  Owen,  i  Eng.  Law  &  Eq.  466,  this  question  was 
ably  discussed  by  the  court,  and  what  seems  to  be  the  true  rule  in 
such  cases  was  established. 

In  that  case  the  defendant  was  a  supra  riparian  owner,  and  in 
times  when  the  river  was  full  he  detained  a  portion  of  the  water 
of  the  stream  for  the  purpose  of  irrigating  his  land.  It  appeared 
that  his  use  of  the  water  was  reasonable,  and  did  not  in  per- 
ceptible degree  diminish  the  quantity  of  water  in  the  stream  or 
interfere  with  the  plaintiff 's  rights,  or  the  rights  of  other  owners 
below  him  on  the  stream.  But  the  plaintiff  conceiving  that  this 
use  of  the  water  was  an  infringement  of  his  right  brought  his 
action.  P^jbke,  B.,  delivered  the  opinion  of  the  court  and  said : 
"  We  are  not  prepared  to  say  that  the  learned  judge  at  nisiprius 
was  correct  in  his  interpretation  of  the  word  '  unappreciable ' 
when  connected  with  the  word  '  quantity,'  nor  are  we  sure  that 
he  was  not ;  for  the  word  '  unappreciable '  or  '  inappreciable '  is 

^juriously  affect  the  rights  of  others  and  he  was  enjoined  from  maintaining 

on  the  stream.     See  also  Ford  ».  Whit-  the  stream  in  the  artificial  channel, 

lock,  27  Vt.  265  ;  Stein  o.  Burden,  29  See  Brown  v.  Bush,  45  Penn.  St.  64, 

Ala.  127.      In    Hulme  v.   Shreive,    3  where  these  rights  are  ably  discussed, 

Green.  Ch.  (N.J.)  116,  the  defendant  '  Blanchard  v.  Baker,  8  Me.  253 ;  Stein 

cut    channels    and    straightened  the  t>.  Burden,  29  Ala.  127  ;  Evans  v.  Mer- 

channel  of  a  stream  running  through  riweather,  3  Scam.  (111.)  492. 

his  land,  thus  increasing  the  current  8  Sampson  v.  Hoddinott,  1  C.   B.  (N. 

of   the  stream,  and  cutting    off  the  S.)  590 ;  Miller  o.  Miller,  9  Penn.  St.  74; 

pondage  of    mill   owners    below,  ac-  Croaker  «.  Bragg,   10  Wend.  (N.  Y.) 

quired  by  the  check  in  the  momentum  264  ;  Arnold  v.  Foot,  12  id.  330 ;  Gillett 

of  the  water  by  its  windings  and  turn-  t.  Johnson,  30  Conn.  180.    But  the  uses 

ings  through  the  old  channel.     The  of  water  for  the  purposes  of  irrigation 

court  held  that,  although  the  stream  in  sections  where  it  is  rendered  indis- 

was  turned  wholly  on  the  defendant's  pensahle  by  reason  of  the  extraordin- 

own  land,  and  that  he  had  not  thereby  ary  dryness  of  the  seasons  is   upheld 

diminished  the  quantity  of  water  flow-  by  the  court  upon  the  ground  of  para- 

ing  to  the  lower  owner,  yet,  as  he  had  mount  necessity.     Not  in  pursuance  of 

thereby  increased  the  momentum  of  the  common-law  principles,  but  in  defiance 

water  he  had  interfered  with  the  rights  of  and  in  spite  of  them.     Union  Mills 

of  lower  owners  to  the  natural  flow,  Co.  v.  Ferris,  2  Sawyer's  C.  C.  (U.S.)  184. 
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one  of  a  new  coinage  not  to  be  found  in  Johnson's  dictionary,  or 
in  Richardson's.     *     *    *    * 

"  The  important  question  arises  on  the  plea  of  not  guilty,  the 
jury  having  found  that  no  sensible  diminution  of  the  actual  flow 
of  the  stream  to  the  plaintiffs'  mill  was  caused  by  the  obstruction 
of  the  water.  That  the  working  of  the  mill  was  not  in  the  least 
impeded  was  clear  on  the  evidence.  On  that  finding  we  think 
♦he  verdict  was  properly  ordered  for  the  defendants."  It  was 
very  ably  argued  before  us  by  the  learned  counsel  for  the  plain- 
tiffs, that  the  plaintiffs  had  a  right  to  the  full  flow  of  the  water  in 
its  natural  course  and  abundance,  as  an  incident  to  their  property 
in  the  land  through  which  it  flowed ;  and  that  any  abstraction  of 
the  water,  however  inconsiderable,  by  another  riparian  proprietor, 
and  though  productive  of  no  actual  damage,  would  be  actionable 
because  it  was  an  injury  to  a  right,  and  if  continued  would  be  the 
foundation  of  a  claim  of  adverse  right  in  that  proprietor. 

We  by  no  means  dispute  the  truth  of  this  proposition  with 
respect  to  every  description  of  right.  Actual  perceptible  damage 
is  not  indispensable  as  the  foundation  of  an  action ;  it  is  suffi- 
cient to  show  the  violation  of  a  right,  in  which  case  the  law  will 
presume  damage  —  injuria  sine  damno  is  actionable  —  as  was  laid 
down  in  the  case  of  Ashby  v.  White,  2  Ld.  Eaym.  938,  by  Lord 
Holt,  and  many  subsequent  cases;  which  are  all  referred  to,  and 
the  truth  of  the  proposition  powerfully  enforced  in  a  very  able 
judgment  of  the  late  Mr.  Justice  Stoey,  in  Webb  v.  The  Portland 
Manufaet/wri/rig  Company,  3  Sumn.  189.  But  in  applying  this 
admitted  rule  to  the  case  of  rights  to  running  water,  and  the 
analogous  cases  of  rights  to  air  and  light,  it  must  be  considered 
what  the  nature  of  those  rights  are  and  what  is  a  violation  of 
them. 

The  law  as  to  flowing  water  is  now  put  on  its  right  footing  by 
a  series  of  cases.1 

The  right  to  have  the  stream  to  flow  in  its  natural  state  without 
diminution  or  alteration  is  an  incident  to  the  property  in  the 
land  through  which  it  passes;  but  flowing  water  is jmbUoi  juris, 
not  in  the  sense  that  it  is  a  bonus  vacans,  to  which  the  first  occu- 

1  Wright  v.  Howard,  1  Sim.  &  S.  190  ;  472.  And  is  well  settled  in  the  Amen- 
Mason  v.  Hill,  3  B.  &  Ad.  304 ;  5  id.  1 ;  can  courts.  See  3  Kent's  Com.,  §  52, 
Wood®.  Waud,  3  Exch.  748;  13  Jar.    439-445. 
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pant  may  acquire  an  exclusive  right,  but  that  it  is  public  and 
common  in  this  sense  only,  that  all  may  reasonably  use  it  who 
have  a  right  of  access  to  it,  that  none  can  have  any  property  in 
the  water  itself,  except  in  the  particular  portion  which  he  may 
choose  to  abstract  from  the  stream  and  take  into  his  possession, 
and  that  during  the  time  of  his  possession  only. '  But  each  pro- 
prietor of  the  adjacent  land  has  the  right  to  the  usufruct  of  the 
stream  which  flows  through  it. 

This  right  to  the  benefit  and  advantage  of  the  water  flowing 
past  his  land,  is  not  an  absolute  and  exclusive  right  to  the  flow  of 
all  the  water  in  its  natural  state ;  if  it  were,  the  argument  of  the 
learned  counsel,  that  every  abstraction  of  it  would  give  a  cause 
of  action,  would  be  irrefragable ;  but  it  is  a  right  only  to  the  flow 
of  the  water,  and  the  enjoyment  of  it  subject  to  the  similar  rights 
of  all  the  proprietors  of  the  banks  on  each  side  to  the  reasonable 
enjoyment  of  the  same  gift  of  Providence. 

It  is  only,  therefore,  for  an  unreasonable  and  unauthorized  use 
of  this  common  benefit  that  an  action  will  lie ;  for  such  a  use  it 
will ;  even,  as  the  case  above  *cited  from  the  American  Reports 
shows,  though  there  may  be  no  actual  damage  to  the  plaintiff.  In 
.the  part  of  Kent's  Commentaries  to  which  we  have  referred,  the 
law  on  this  subject  is  most  perspicuously  stated,  and  it  will  be  of 
advantage  to  cite  it  at  length :  "  Every  proprietor  of  lands  on 
the  banks  of  a  river,  has  naturally  an  equal  right  to  the  use  of 
the  water  which  flows  in  the  stream  adjacent  to  his  lands,  as  it 
was  wont  to  run  (eurrere  solebat),  without  diminution  or  altera- 
tion. No  proprietor  has  a  right  to  use  the  water  to  the  prejudice 
of  other  proprietors  above  or  below  him,  unless  he  has  a  prior 
right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment.  He  has 
no  property  in  the  water  itself,  but  a  simple  usufruct  while  it 
passes  along.  '  Aqua  cwrrit  et  debet  cnrrere '  is  the  language  of 
the  Jaw.  Though  he  may  use  the  water  while  it  runs  over  his 
land,  he  cannot  unreasonably  detain  it,  or  give  it  another  direc- 
tion, and  he  must  return  it  to  its  ordinary  channel  when  it  leaves 
his  estate.  Without  the  consent  of  the  adjoining  proprietors,  he 
cannot  divert  or  diminish  the  quantity  of  water  which  would 
otherwise  descend  to  the  proprietors  below,  nor  throw  the  water 
1  See  Mason  v.  Hill,  5  B.  &  Ad.  24. 
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back  upon  the  proprietors  above,  without  a  grant  or  an  uninter- 
rupted enjoyment  of  twenty  years,  which  is  evidence  of  it.  This 
is  the  clear  and  settled  general  doctrine  on  the  subject,  and  all 
the  difficulty  that  arises  consists  in  the  application. 

The  owner  must  so  use  and  apply  the  water  as  to  work  no 
material  injury  or  annoyance  to  his  neighbor  below  him,  who  has 
an  equal  right  to  the  subsequent  use  of  the  same  water.  Streams 
of  water  are  intended  for  the  use  and  comfort  of  man ;  and  it 
would  be  unreasonable  and  contrary  to  the  universal  sense  of 
mankind  to  debar  every  riparian  proprietor  from  the  application 
of  the  water  to  domestic,  agricultural  and  manufacturing  pur- 
poses, provided  the  use  of  it  be  made  under  the  limitations  which 
have  been  mentioned ;  and  there  will,  no  doubt,  inevitably  be,  in 
the  exercise  of  a  perfect  right  to  the  use  of  the  water,  some 
evaporation  and  decrease  of  it,  and  some  variation  in  the  weight 
and  velocity  of  the  current.  But  de  minimis  non  curat  lex,  and 
a  right  of  action  by  the  proprietor  below,  would  not  necessarily 
flow  from  such  consequences,  but  would  depend  upon  the  nature 
and  extent  of  the  complaint  or  injury,  and  the  manner  of  using 
the  water.  All  that  the  law  requires  of  a  party  by  or  over  whose 
land  a  stream  passes,  is  that  he  should  use  the  water  in  a  reason- 
able manner,  and  so  as  not  to  destroy  or  render  useless,  or  materi- 
ally diminish  or  affect  the  application  of  the  water  by  the  pro- 
prietors below  on  the  stream.  He  must  not  shut  the  gates  of  his 
dams,  and  detain  the  water  unreasonably,  or  let  it  off  in  unusual 
quantities  to  the  annoyance  of  his  neighbor. 

Pothier  lays  down  the  law  very  strictly,  that  the  owner  of  the 
upper  stream  must  not  raise  the  water  by  dam,  so  as  to  make  it 
fall  with  more  abundance  and  rapidity  than  it  would  naturally 
do,  and  injure  the  proprietor  below.  But  this  rule  must  not  be 
construed  literally,  for  that  would  be  to  deny  all  valuable  use  of 
the  water  to  the  riparian  proprietors.  It  must  be  subjected  to 
the  qualifications  which  have  been  mentioned,  otherwise,  rivers 
and  streams  of  water  would  become  utterly  useless  either  for 
manufacturing  or  agricultural  purposes. 

The  just  and  equitable  principle  is  given  in  the  Roman  law, 
"  Sic  enim  debere  quern  meUorem,  agrum  suum  facere,  ne  vicwd 
deteriorem  faciatP 
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In  America,  as  may  be  inferred  from  this  extract,  and  as  it  is 
stated  in  the  judgment  of  the  court  of  exchequer  in  Wood  v. 
Waud,  a  very  liberal  use  of  the  stream  for  the  purposes  of  irri- 
gation and  for  carrying  on  manufactures  is  permitted. 

So  in  France  where  everyone  may  use  it  "en  bonperede 
famitte,  et  pour  son  plus  grand  avantage."  1  He  may  make 
trenches  to  conduct  the  water  to  irrigate  if  he  returns  it  with  no 
other  loss  than  that  which  irrigation  caused.  In  the  above  cited 
case  of  Wood  v.  Waud  it  was  observed  that  in  England  it  is  not 
clear  that  a  user  to  that  extent  would  be  permitted,  nor  -do  we 
mean  to  lay  down  that  it  would  in  every  case  be  deemed  a  lawful 
enjoyment  of  the  water,  if  it  was  again  returned  into  the  river 
with  no  other  diminution  than  that  which  was  caused  by  the 
absorption  and  evaporation  attendant  on  the  irrigation  of  the 
lands  of  the  adjoining  proprietor.  This  must  depend  upon  the 
circumstances  of  each  case.  On  the  one  hand  it  could  not  be 
permitted  that  the  owner  of  a  tract  of  many  thousand  acres  of 
porous  soil,  abutting  on  one  part  of  the  stream,  could  be  permitted 
to  irrigate  them  continually  by  canals  and  drains,  and  so  cause 
a  serious  diminution  of  the  quantity  of  water,  though  there  was 
no  other  loss  to  the  natural  stream  than  that  arising  from  the  nec- 
essary absorption  and  evaporation  of  the  water  employed  for  that 
purpose ;  on  the  other  hand,  one's  common  sense  would  be  shocked 
by  supposing  that  a  riparian  owner  could  not  dip  a  watering  pot 
into  the  stream  in  order  to  water  his  garden,  or  allow  his  family 
or  his  cattle  to  drink  it. 

It  is  entirely  a  question  of  degree,  and  it  is  very  difficult,  indeed 
impossible,  to  define  precisely  the  limits  which  separate  the  rea- 
sonable and  permitted  use  of  the  stream  from  its  wrongful  appli- 
cation ;  but  there  is  often  no  difficulty  in  deciding  whether  a  par- 
ticular case  falls  within  the  permitted  limits  or  not,  and  in  this, 
we  think  that  as  the  irrigation  took  place  not  continuously,  but 
only  at  intermittent  periods,  when  the  river  was  full,  and  no  dam- 
age was  done  thereby  to  the  working  of  the  mill,  and  the  diminu- 
tion of  the  water  was  not  perceptible  to  the  eye,  it  was  such  a 
reasonable  use  of  the  water  as  not  to  be  prohibited  bylaw.  If  so 
it  was  no  infringement  of  the  plaintiff's  right  at  all ;  it  was  only 

1  Code  Civil,  art.  640,  note  a.,  by  Pailliet.    See  his  Manuel  de  Droit  Francois, 

Paris,  1838. 
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the  exercise  of  an  equal  right  which  the  defendant's  employer 
had  to  the  usufruct  of  the  stream. 

We  are,  therefore,  of  opinion  that  there  has  been  no  injury  in 
fact  or  law  in  this  case,  and  consequently  that  the  verdict  for  the 
defendant  ought  not  to  be  disturbed. 

The  same  law  will  be  found  to  be  applicable  to  the  correspond- 
ing rights  to  air  and  light.  These  also  are  bestowed  by  Providence 
for  the  common  benefit  of  man,  and  so  long  as  the  reasonable  use 
by  one  man  of  this  common  property  does  not  do  actual  and  per- 
ceptible damage  to  the  right  of  another  to  the  similar  use  of  it, 
no  action  will  lie.  A  man  cannot  occupy  a  dwelling  and  consume 
fuel  in  it  for  domestic  purposes  without  its,  in  some  degree,  im- 
pairing the  natural  purity  of  the  air ;  he  cannot  erect  a  building 
or  plant  a  tree  near  the  house  of  another  without,  in  some  degree, 
diminishing  the  quantity  of  light  he  enjoys;  but  such  small 
interruptions  give  no  right  of  action ;  for  they  are  necessary  inci- 
dents to  the  common  enjoyment  by  all. 

Sec.  368.  An  unreasonable  detention  of  water  by  a  dam 
or  otherwise,  is  an  interference  with  the  rights  of  lower  owners. 
Thus,  in  Samvpson  v.  Haddinott,  38  Eng.  Law  and  Eq.  241, 
the  defendant  detained  the  water  of  a  river  that  ran  through 
his  premises  for  the  purpose  of  irrigating  his  meadow,  and  in  so 
doing  detained  the  water  from  the  plaintiff  until  so  late  in  the 
day  that  he  could  not  use  it  as  fully  as  he  had  a  right  to. 

It  appeared  that  in  the  irrigation  of  his  land,  the  defendant 
proceeded  according  to  the  usual  and  proper  methods  adopted, 
and  that  the  quantity  of  water  that  ultimately  reached  the  plain- 
tiff was  not  sensibly  diminished  in  quantity,  but  by  reason  of  the 
detention  by  the  defendant  it  reached  the  plaintiff  so  late  in  the 
day  as  to  be  of  comparatively  little  value.  The  court  held  that 
this  detention  of  the  water  was  a  violation  of  the  plaintiff's  rights. 
The  court,  in  delivering  its  judgment  in  the  case,  in  discussing  the 
relative  rights  of  riparian  owners,  laid  down  this  rule :  "  Every  pro- 
prietor of  land  on  the  banks  of  a  stream  has  a  right  to  use  the 
water,  provided  he  so  uses  it  as  not  to  injure  the  rights  of.  other 
owners  above  or  below  him  on  the  stream.  He  may  begin  the 
exercise  of  this  right  at  his  will,  but  he  cannot  acquire  a  right 
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beyond  his  natural  right  by  usage,  against  a  proprietor  above  or 
below  him  on  the  stream,  unless  his  use  affects  the  power  of  such 
proprietors  to  use  the  stream,  or  some  right  therein,  so  as  to  raise 
the  presumption  of  a  grant,  and  thus  render  them  servient  tene- 
ments." 

The  rule  is,  that  if  the  use  of  a  stream  by  one  riparian  owner, 
essentially  impairs  the  use  below,  it  is  unreasonable  and  unlawful, 
unless  altogether  indispensable  to  any  beneficial  use  at  every  point 
of  the  stream.1 

The  proprietor  of  land  through  which  a  stream  flows,  has  a  right 
to  detain  the  water  for  his  reasonable  use,  for  mechanical  and  other 
purposes,  and  the  question  as  to  what  is  a  reasonable  use,  is  a 
question  for  the  jury,  and  in  determining  the  question  of 
reasonableness  they  are  not  to  regard  what  would  be  a  rea- 
sonable use  if  there  were  no  other  mills  on  the  stream,  but  are 
to  regard  the  wants  of  all  the  mills,  and  say,  from  all  the  cir- 
cumstances, whether  the  use  is  reasonable.1  The  question  of 
reasonableness  is  essentially  one  of  fact,  and  must  necessarily 
depend  upon  the  circumstances  of  each  case.  No  definite  rule 
can  be  given  that  is  applicable  to  all  cases.  The  detention,  in 
order  to  avoid  liability  to  others,  must  be  excused  by  the  circum- 
stances of  the  case,  taking  into  account  the  capacity  of  the  stream, 
and  the  actual  necessity  or  otherwise  of  the  detention.  In  Whalen 
v.  AM,  29  Penn.  St.  98,  the  court  say  that,  "  where  the  owner  of  an 
upper  mill  necessarily  detains  water  several  days  for  the  purpose 
of  working  his  mill,  he  is  not  liable  to  a  mill  owner  lower  down 
the  stream  for  damages  which  such  detention  occasions  him. 

In  Keeney  &  Wood  Manufacturing  Go.  v.  Union  Manufao- 
twring  Co.,  39  Conn.  576,  the  owners  of  an  upper  mill,  whose 
business  required  the  running  of  their  mill  only  by  day,  detained 
the  water  of  the  stream  during  the  night,  such  detention  and  the 
larger  discharge  during  the  day  causing  serious  damage  to  the 
owners  of  a  lower  mill,  whose  business  required  the  running  of 
their  mill  both  night  and  day.  The  lower  privilege  was  occu- 
pied several  years  before  the  upper,  and  after  the  upper  mill  was 
built  the  water  was  for  several  years  allowed  to  flow  during  the 

1  Snow  «.  Parsons,  28  Vt.  457.  terial  injury  ia  no  reason  for  regarding 

'  Parkers.  Hotchkiss,  25  Conn.  821.    a  mill  as  not  lawfully  existing.    Rot 
A  detention  of  water  that  works  no  ma-    ertson  c.  Miller,  40  Conn.  40. 
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night,  and  the  lower  mill  had  used  it  by  night  and  by  day.  Upon 
a  petition  by  the  lower  mill  owners  against  the  npper,  for  an 
injunction  against  the  detention  of  the  water  by  night,  it  was 
held  —  1.  That  the  petitioners  had  acquired  no  superior  rights  by 
their  earlier  occupation,  or  by  their  use  of  the  water  by  night,  so 
long  as  they  had  exercised  no  rights  greater  than  such  as  belonged 
to  them  as  riparian  proprietors,  the  full  flow  of  the  stream  being 
nothing  beyond  such  right. 

2.  That  all  the  petitioners  were  entitled  to  was  a  reasonable 
use  of  the  stream  against  an  unieasonable  use  or  detention  by  the 
respondents ;  that  the  question  was,  whether  the  respondents  had 
acted  unreasonably  in  detaining  the  water,  and  that  the  burden 
of  proof  on  this  subject  was  on  the  petitioners. 

Seo.  369.  The  right,  in  such  a  case,  of  the  upper  mill  owner 
to  make  the  stream  useful  to  him  by  detaining  the  water  during 
the  night  is  of  the  same  quality  as  the  right  of  the  lower  mill 
.owner  to  take  the  benefit  of  the  constant  flow.  In  deciding 
between  these  conflicting  rights  there  are  to  be  considered  —  1. 
The  custom  of  the  country  as  to  the  running  of  mills.  2.  The 
local  custom,  if  there  be  one.  3.  What  general  rule  will  best 
6ecure  the  entire  stream  to  useful  purposes.  4.  "Whether  the 
detention  of  the  water  is  necessarily  an  injury  to  the  lower  mill, 
and  whether  the  apparent  injury  is  not  caused  by  the  insuffici- 
ency of  its  own  power. 

The  maxim,  "  aqua  currit  et  currere  debet"  is  applicable  rather 
to  the  matter  of  a  diversion  of  a  stream  and  to  the  ordinary 
rights  of  riparian  proprietors  as  such,  than  to  the  case  of  mill 
owners,  who  have  a  right  to  make  a  reasonable  detention  of  the 
water  by  dams  for  the  purposes  of  their  mills. 

The  right  to  use  water  necessarily  implies  a  right  to  dam  and 
to  detain  it.  One  exercising  this  right  can  only  detain  it.  He 
cannot  divert  it.  He  must  not  detain  it  unreasonably,  or  let  it 
off  in  unreasonable  quantities.1 

Seo.  370.  In  Pollitt  v.  Long  recently  heard  at  the  general  term 

"Twiss  v.  Baldwin,  9  Conn.  291;  Allen  (Mass.),  494 ;  Stein  f.  Borden,  29 

Merritt  d.  Brinkerhoff,  17  Johns.  (N.  Ala.  127 ;  Oregon  Iron  Co  e.  TerwiUi- 

T.)  306 ;  Wadsworth  u.  Tillotson,  15  ger,  3  Oregon,  1 ;  Foster  «.  Fowler,  2 

Conn.  366 ;  Springfield  v.   Harris,  4  Thomson,  436. 
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of  the  Supreme  court  in  New  York,  and  reported  in  Vol.  3,  Supreme 
Court  Reports  (Parson's  edition),  p.  232,  the  rights  of  a  riparian 
owner  to  detain  the  waters  of  a  stream  for  mill  purposes  were  ably 
discussed  by  Mullot,  P.  J. 

This  was  an  action  to  recover  damages  sustained  by  the  plain- 
tiffs by  reason  of  the  detention  of  the  water  of  a  stream  by  the 
defendants.  It  appeared  that  the  plaintiffs  and  defendants  were 
both  riparian  owners  and  had  dams  upon  the  same  stream,  and 
applied  the  water  for  the  operation  of  machinery. 

The  defendant's  dam  was  about  nine  feet  high,  and  the  water 
was  collected  in  a  pond  covering  about  two  and  a  half  acres,  and 
was  used  by  him  to  operate  a  saw-mill  by  means  of  a,  flutter  wheel. 
The  defendant's  mill  was  about  one  hundred  and  twenty  feet 
above  the  plaintiff's  factory.  The  defendant's  mill  required  about 
three  times  the  amount  of  water  usually  flowing  in  the  stream 
for  its  operation,  except  when  the  volume  thereof  was  increased 
by  heavy  rains  and  the  melting  of  snow.  The  plaintiff 's  factory 
was  operated  by  an  over-shot  wheel,  and  the  water  was  conducted 
to  it  in  a  canal  or  flume  from  the  dam,  about  ten  feet  below  the 
defendant's  mill.  The  pond  created  by  the  plaintiff's  dam  con- 
tained about  one-fourth  of  an  acre.  If  the  stream  had  been  per- 
mitted to  flow  uninterruptedly  to  the  plaintiff's  factory,  there 
would  have  been  water  enough  to  operate  it  the  entire  year. 

In  times  of  low  water  it  took  from  four  to  five  hours  to  fill  the 
defendant's  pond,  and  this  quantity  would  be  exhausted  in  two 
or  three  hours.  When  the  defendant's  mill  was  not  running, 
and  while  the  defendant's  pond  was  filling,  the  plaintiff's  factory 
could  not  run,  for  the  reason  that  no  water  could  flow  into  the 
plaintiff's  flume. 

On  each  day,  from  the  15th  to  the  25th  of  October,  1866,  the 
plaintiff's  mill  was  stopped,  and  they  were  prevented  from  run- 
ning and  operating  their  machinery,  by  reason  of  the  stoppage 
of  the  flow  of  water  by  the  defendant,  by  the  stoppage  of  the 
water  to  fill  his  pond. 

It  also  appeared  that  the  wheel  used  by  the  defendant  required 
more  water  to  operate  it  than  any  other  kind  in  use. 

It  was  shown  by  the  defendant  that,  during  the  period  afore- 
said, his  mill  was  run  but  a  small  part  of  the  time,  and  that  he 
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did  not  stop  the  flow  of  the  water  for  any  longer  time,  or  in  any 
different  manner,  than  was  rendered  necessary  for  the  accumula- 
tion of  water  in  his  pond  with  which  to  run  his  mill. 

The  judge  at  the  circuit  charged  the  jury  that  every  riparian 
owner  had  a  right  to  the  reasonable  use  and  enjoyment  of  a  cur- 
rent of  moving  water,  as  it  flows  through  or  along  his  land,  for 
mill  purposes,  having  due  regard  to  the  like  reasonable  use  of  the 
water  by  proprietors  above  or  below  him. 

That,  in  determining  the  question  of  such  reasonable  use,  a  just 
regard  must  be  had  to  the  form  and  magnitude  of  the  current, 
its  height  and  velocity ;  the  state  of  improvements  in  the  country 
in  regard  to  mills  and  machinery,  and  the  use  of  water  as  a  pro- 
pelling power ;  the  general  use  of  the  country  in  similar  cases, 
and  all  other  circumstances  bearing  on  the  question  of  fitness  or 
propriety  in  the  use  of  the  water  in  that  case. 

That,  in  determining  the  question  of  reasonable  use  of  water 
by  the  defendant,  the  law  requires  that  he  should  adapt  himself 
to  the  kind  of  advanced  machinery  in  common  and  general 
use  in  the  countiy,  and  that  if,  under  all  the  circumstances,  the 
defendant's  conduct  has  been  reasonable  and  fair,  the  plaintiffs 
could  not  recover,  even  though  their  own  mill  has  been  stopped 
and  they  have  sustained  damage  thereby. 

The  jury  returned  a  verdict  for  the  defendant,  and  the  charge 
of  the  court  was  sustained  at  the  general  term. 

Sec.  371.  In  determining  the  question  of  reasonableness  in  the 
detention  and  use  of  water  as  between  mill  owners,  it  is  import- 
ant first  to  ascertain  by  what  title  each  holds,  what  rights  each 
possess  to  the  use  of  the  water,  and  whether  there  is  any  valid 
and  binding  contract  between  the  parties  as  to  its  use.  When 
their  legal  status,  in  reference  to  the  water,  is  ascertained  it  is 
then  necessary  to  ascertain  the  capacity  of  the  stream  for  mill 
purposes ;  the  local  custom  as  to  the  use  of  the  water,  if  there  be 
one,  the  kind  of  machinery  used,  and  whether  the  injury  is  caused 
by  the  acts  of  the  party  complained  of ,  or  by  an  actual  insuffi- 
ciency of  the  plaintiff's privilege.  As  between  themselves,  each 
mill  owner  has  a  right  to  detain  the  water  for  the  reasonable  use 
of  bis  mill,  even  though,  by  so  doing,  he  entirely  destroys  the 
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value  of  a  lower  privilege.  If  there  is  not  sufficient  water  from 
any  cause  to  run  all  the  mills  upon  the  stream,  the  upper  mills 
may  reasonably  apply  the  water,  and  if  in  such  reasonable  appli- 
cation of  it  they  injure,  or  even  destroy  the  lower  privileges,  it  is 
"  damnum  absque  injuria "  as  it  arises,  not  from  the  acts  of 
others,  but  from  an  actual  insufficiency  of  the  privilege  itself. 
But  the  question  of  reasonableness  is  always  a  question  for  the 
jury.* 

Sec.  372.  If  there  have  been  any  restrictions  imposed  upon  the 
use  of  water,  by  the  grant  under  which  a  party  holds,  these 
restrictions  are  to  be  observed,  as  the  party's  rights  are  to  be 
measured  by  the  title  under  which  he  holds,  as  between  him  and 
his  grantor,  or  others  holding  under  title  derived  from  the  same 
source.  But  the  right  to  complain  of  a  violation  of  these  restric- 
tions is  confined  to  the  parties  to  the  conveyance,  or  others  upon 
the  same  privilege  deriving  title  from  a  common  source.  Those 
above  or  below  him  on  the  stream  cannot  avail  themselves  of  a 
violation  of  the  conditions  of  the  grant,  but  are  limited  to  such  a 
use  of  the  water  as  violates  their  rights,  and  as  in  excess  of  the 
entire  right  of  the  whole  privilege.  There  may  be  such  condi- 
tions in  the  grant  as  restrict  the  use  of  the  water  to  a  particular 
purpose,  as  for  the  propulsion  of  a  fulling  mill,  a  carding  mill,  or 
any  specific  use.  There  may  also  be  a  division  of  the  water.  One 
owner  upon  the  dam  may  be  restricted  to  the  use  of  the  water 
during  certain  hours  of  the  day,  and  another  to  its  use  during  the 
intervening  time,  and  the  surplus  of  the  power  may  be  vested  in 
still  another,  but  these  restrictions  are  only  available  as  the  basis 
of  an  action  between  owners  upon  the  same  privilege.  A  stranger 
to  the  title  cannot  complain  of  any  excess  of  use  that  is  not  in 
excess  of  the  entire  rights  of  the  privilege.1 

Sec.  373.  As  has  previously  been  stated  parties  owning  differ- 
ent privileges  upon  the  same  stream  may,  by  their  acts,  impose 
restrictions  upon  each  privilege,  even  where  no  express  contract 
exists,  but  this  is  in  cases  where  the  parties  have  jointly  done 
some  act  which  is  mutually  beneficial  to  all  the  privileges  in 

1  Springfield  v.  Harris,  4  Allen  (Mass.),    Oregon,  1 ;  Snow  v.  Parsons,  28  Vt.  459; 
494;  Oregon  Iron  Co.  v.  Terwilliger,  3    PolBtt  v.  Long,  supra. 
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excess  of  the  natural  uses  of  them,  so  that  the  law  raises  an 
implied  contract  between  them,  that  the  use  of  each  shall  be  such 
as  not  to  deprive  the  others  of  the  benefits  of  the  joint  act. 
Thus  in  Rock  Mcmufaetwmg  Co.  v.  Hough,  39  Conn.  190,  the 
petitioners  and  respondent  being  respectively  the  proprietors  of 
mills  and  mill  sites  upon  a  stream,  for  the  purpose  of  erecting  a 
permanent  dam  across  the  stream,  entered  into  an  agreement  by 
which  each  of  the  parties  was  to  contribute  a  certain  sum  toward 
the  expense  of  erecting  the  dam,  which,  it  was  agreed,  should 
remain  a  permanent  dam  for  their  common  use.  A  dam  was 
erected,  forming  a  large  reservoir,  the  expense  of  which  was 
borne  by  them,  according  to  the  terms  of  the  agreement.  The 
erection  of  the  dam  greatly  enhanced  the  value  of  the  mill  sites  and 
increased  the  capacity  of  the  stream,  in  consequence  of  which  the 
petitioners  erected  larger  mills  at  great  expense.  During  times 
of  drouth,  and  during  the  dry  season,  the  mills  of  the  petitioners 
depended  almost  entirely  upon  the  reservoir ;  and  it  was  the  cus- 
tom of  all  the  parties  to  draw  water  from  the  reservoir  in  suffi- 
cient quantity  to  run  their  mills  only  during  the  usual  working 
hours,  and  to  shut  the  gate  during  the  night,  and  this  was  the 
only  mode  which  could  be  adopted  to  prevent  a  waste  of  water  in 
the  dry  season,  and  to  use  it  to  the  best  advantage  to  all  interested. 
The  respondent's  mill,  which  had  a  large  and  deep  pond,  was 
situated  on  the  stream  above  the  mills  of  the  petitioners,  and 
they  could  get  the  water  from  the  reservoir  only  by  drawing 
enough  from  it  to  fill  the  respondent's  pond  and  cause  it  to  flow 
over  his  dam.  During  a  very  dry  season  all  the  mills  depended 
on  the  reservoir,  and  water  was  drawn  from  the  reservoir  during 
the  usual  working  hours  in  each  day  in  the  same  manner  as  it  had 
before  been  accustomed  to  be  drawn  during  similar  seasons.  Dur- 
ing that  season  the  respondent's  pond  would  be  filled  during  the 
day,  and  kept  filled  by  the  water  drawn  from  the  reservoir  for 
operating  the  mills,  and  would  be  full  and  the  water  running 
over  his  dam  at  night,  when  the  gate  at  the  reservoir  was  closed 
at  the  usual  hour.  After  the  gate  was  closed,  the  respondent  was 
accustomed  to  run  his  mill  during  the  night  as  long  as  the  water 
in  his  pond  furnished  a  sufficient  head.  The  respondent's  pond 
was  thereby  drawn  down,  and  the  petitioners  were  consequently 
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obliged  to  wait  for  water  until  it  was  filled  again,  to  the  serious 
injury  of  their  business,  and  the  water  in  the  reservoir  at  last 
failed  altogether  in  consequence  of  its  waste  by  the  respondent 
and  the  dryness  of  the  season,  until  the  petitioner's  mills  were 
compelled  to  remain  idle.  Held,  that  the  intention  of  the  parties 
to  the  contract  was  that  they  should  all  consult  each  other's  inter- 
ests, and  use  the  water  only  during  the  usual  working  hours  of 
each  day,  when  all  could  use*  it  to  advantage,  and  that  the  use 
made  of  it  by  the  respondent  in  the  night  time  in  the  dry  season 
was  unreasonable,  in  violation  of  the  real  intent  of  the  contract, 
and  should  be  restrained  by  injunction. 

Sec.  374.  It  may  be  given  and  regarded  as  a  test  in  law  that 
whenever  the  use  of  water  by  one  proprietor  is  in  excess  of  hi3 
natural  right,  and  operates  injuriously  to  another  owner,  or  if  it 
is  continuous,  though  no  actual  damage  results,  the  act  is  a  nuis- 
ance, because  it  is  actionable  at  any  time  during  its  exercise  by 
any  person  affected  thereby,  as  being  in  derogation  of  his  rights, 
and  if  continued  during  the  statutory  period  will  create  a  servi- 
tude on  the  estate  of  every  person  affected  thereby.  This  rule 
of  course  is  to  be  construed  in  reference  to  the  rights  which  one 
proprietor  has  acquired  against  another  by  prescription,  and  is 
applicable  only  to  that  condition  of  things  that  exists  when  each 
party  stands  on  his  natural  right.1 

Sec.  375.  As  to  the  rights  of  riparian  owners  to  use  the  waters 
of  a  stream  for  the  purposes  of  irrigation,  there  is  consider- 
able conflict  of  doctrine,  but  it  may  be  stated  as  a  general  propo- 
sition supported  by  the  best  considered  cases,  that  the  right  of  a 
riparian  owner  to  divert  the  water  of  a  stream  for  the  purposes 
of  irrigation,  is  subject  to  the  restriction  that  he  must  not  dimin- 
ish the  quantity  of  the  water  of  the  stream  or  unreasonably 
detain  it,  and,  although  there  are  some  cases  in  which  a  different 
doctrine  is  advanced,  they  are  cases  which  are  entitled  to  no 
weight  as  authorities,  and  which  are  in  conflict  with  the  general 
common-law  doctrine.     The  true  rule  in  reference  to  irrigation  is 

"  Thomas  i>.  Brackney,  17  Barb.  (N.  Wadsworth  v.  Tilotaon,  15  Conn.  369  j 

T.  S.  C),  654;  Bmbrey  v.  Owen,  6  Ex.  Ennor  i>.  Barwell,  2  Giff.  (Eng.)  410; 

353;   Johns  v.  Stevens,    3   Vt.   308;  Wright  v.  Howard,  1  Sim.  &  S.  190. 
Ripka  v.  Sergeant,  7  Watts.  &  S.  8 ; 
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well  stated  in  "Washburn  on  Easements,  p.  230,  thus :  "  To  limit 
a  land  owner  to  the  mere  benefit  of  having  a  stream  flow  through 
his  land,  without  any  right  to  divert  the  same  or  any  part  thereof, 
would  be  defeating  in  a  great  measure  the  purposes  for  which 
Providence  has  provided  these  sources  of  comfort  and  conveni- 
ence to  man,  and  the  means  of  fertilizing  the  soil,  and  giving  a 
profitable  employment  for  industry  and  art.  It  is  accordingly 
held  that  if  in  any  question  of  diversion  the  jury  should  find 
that  it  was  only  of  such  water  as  the  complaining  party  could  not 
have  used  for  any  beneficial  purpose,  or  that  it  was  used  in  a 
reasonable  manner,  and  for  a  proper  purpose,  an  action  for  the 
6ame  would  not  lie.  But,  as  every  diversion  is  prima  facie  a 
violation  of  the  right  of  a  riparian  owner  below,  to  have  the 
benefit  of  the  stream  ut  currere  solebat,  an  action  will  lie  there- 
for, unless  the  party  using  it  can  ground  his  defense  upon  such 
use  as  is  above  supposed." ' 

Seo.  376.  It  is  not  a  man's  necessities  nor  his  profits  that  fur- 
nishes the  true  measure  of  his  right,  but  the  real  criterion  is,  how 
far  he  can  go  without  an  infringement  upon  the  rights  of  others? 
He  may  go  so  far  as  he  can  in  the  U6e  of  water,  keeping  within 
his  own  right,  but  he  goes  beyond  that  at  his  peril.  In  Van 
Hoe&en  v.  Coventry  et  al.,  10  Barb.  (N.  Y.  S.  C.)  518,  this  rule 
in  reference  to  the  rights  of  riparian  owners,  was  laid  down  by 
the  court.  In  that  case  the  plaintiff  was  the  owner  of  a  woolen 
factory  upon  the  Kinderhook  creek,  in  the  town  of  Stuyvesant. 
The  defendants  were  the  owners  of  mills  upon  the  same  stream, 
above  the  plaintiff's  factory.  There  was  an  island  in  the  creek, 
opposite  the  premises  of  both  parties.  The  defendants'  mills 
were  near  the  upper  end  of  the  island,  and  the  plaintiff 's  factory 
was  near  the  lower  end.  Both  were  on  the  easterly  branch  of 
the  creek.  In  the  summer  of  1846  it  became  necessary  for  the 
defendants  to  repair  their  dam  and  flume,  and  for  that  purpose 

1  Elliott  «.  Fitcliburg  R.  R.  Co.,  11  ante;  Webb  v.  Portland  Mannfactur- 

Cush.  (Mass.),  191;  Howell  *>.  McCoy,  8  ing  Co.,  3  Sum.  (C.  C.  U.  S.),  189 

Rawle.  (Penn.),  236 ;  Shreve  v.  Voor-  Wright  ».  Howard,  1  Sim.  &  S.  190 

hees,  2  Green.  Ch.  (N.  J.),  25 ;  Wil-  Tyler  v.  Wilkinson,    4  Mason,  397 

liams  v.  Morland,  2  Bam.  &  Cres.  910 ;  Wadsworth  v.  Tillotson,  15  Conn.  366 

Thompson  v.  Crocker,  2  Pick.  (Mass.),  Pugh  d.  Wheeler,  5  Dev.  &  Bat.  50 

59  ;  Cooper  v.  Hall,  5  Ohio,320 ;  Parker  Van  Haesen  v.  Coventry,  10  Barb.  (N. 

v.  Griswold,  17  Conn.  288 ;.  Embrey  v.  Y.  S.  C),  508. 
Owen,   ante  Sampson   v.   Haddinott, 
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they  shut  down  the  head  gates  of  their  dam,  the  effect  of  which 
was  to  divert  a  portion  of  the  water  to  the  west  branch  of  the 
creek,  and  away  from  the  plaintiff's  mill.  In  consequence  of 
such  diversion,  the  plaintiff  was  compelled  to  suspend  business 
at  his  factory  for  several  days. 

For  the  injury  thus  sustained,  this  action  was  brought.  The 
referee  reported  that,  upon  the  evidence  before  him,  the  follow- 
ing, among  other  facts,  were  established  :  That  in  the  ordinary 
flow  of  the  stream,  to  shut  down  the  head  gates  in  the  defend- 
ants' dam,  diverted  a  portion  of  the  water  from  the  east  to  the 
west  branch  of  the  stream  ;  that,  while  the  head  gates  of  the  de- 
fendants' dam  were  closed,  sufficient  water  was  thrown  into  the 
west  branch  of  the  stream  to  affect  injuriously  the  plaintiff's  mill 
below,  on  the  east  branch ;  that  the  repairs  made  by  the  defend- 
ants were  necessary,  and  could  not  be  made  without  closing  down 
the  head  gates,  and  that  they  were  prosecuted  with  unusual  vigi- 
lance in  the  number  of  hands  employed,  working  early  and  late 
to  complete  them.  The  referee  reported  in  favor  of  the  defend- 
ants, and  stated  that  he  placed  his  decision  mainly  on  the 
ground  that,  as  matter  of  law,  the  defendants,  for  the  enjoyment 
of  their  own  property,  had  a  right  to  close  down  the  head  gates 
of  their  dam  temporarily,  to  make  substantial  and  necessary  re- 
pairs, doing  no  unnecessary  damage.  Harris,  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  The  question  presented  by  this 
case  is,  whether  the  owners  of  a  mill  have  the  right,  when  it 
becomes  necessary  for  the  purpose  of  making  repairs,  to  divert 
the  stream  upon  which  it  is  situated,  to  the  injury  of  another 
proprietor  upon  the  same  stream  below.  So  far,  at  least,  as  my 
own  researches  have  extended,  the  question  has  not  been  ad- 
judged. Its  decision  must  depend  upon  the  general  principles 
applicable  to  the  subject.  The  general  doctrine  relating  to  water- 
courses is,  that  every  proprietor  is  entitled  to  the  use  of  the  flow 
of  the  water,  in  its  natural  course,  and  to  the  momentum  of  its 
fall  on  his  own  land.  The  owner  has  no  property  in  the  water 
itself,  but  a  simple  usufruct.  He  may  use  it  as  it  passes  along, 
but  he  must  send  down  to  his  neighbor  below  as  much  as  he  re- 
ceived from  his  neighbor  above.1    '  Though  he  may  use  the  water 

J  Angell  on  Water  Courses,  §  90, 94 ;  3  Kent's  Com.  439. 
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while  it  runs  over  his  land,'  says  Kent,  '  he  cannot  unreasonably 
detain  it,  or  give  it  another  direction,  and  he  must  return  it  to  its 
ordinary  channel  when  it  leaves  his  estate.  Without  the  consent 
of  the  adjoining  proprietors  he  cannot  divert  or  diminish  the 
quantity  of  water  which  would  otherwise  descend  to  the  propri- 
etors below.' " 

In  Blanchard  v.  Baker,  8  Greenl.  253,  266,  the  doctrine  is 
stated  in  the  following  clear  and  emphatic  language :  "  It  is  an 
ancient  and  well-established  principle,  that  water  cannot  be  law- 
fully diverted,  unless  it  is  returned  again  to  its  accustomed  chan- 
nel before  it  passes  the  land  of  the  proprietor  below.  Running 
water  is  not  susceptible  of  an  appropriation  which  will  justify 
the  diversion  or  unreasonable  detention  of  it."  "  The  owners,of 
mills  on  a  stream,"  says  Justice  Stobt,  in  Webb  v.  The  Portland 
Manufacturing  Co.,  3  Sum.  189,  "  have  an  undoubted  right  to  the 
flow  of  the  water,  as  it  has  been  accustomed  of  right  and  naturally 
to  flow  to  their  respective  mills.  The  proprietor  above  has  no 
right  to  divert  or  unreasonably  retard  this  natural  flow  to  the 
mills  below."  Page  200 :  "  No  proprietor  can  diminish  the  quan- 
tity of  water  which  would  otherwise  descend  to  the  proprietors 
below,"  says  the  vice-chancellor,  in  Wright  v.  Howard,  1  Sim.  & 
S.  190,  203.  Lord  Ellenbobough,  in  Beak/  v.  Shaw,  6  East, 
208,  214,  says :  "  The  general  rule  of  law  is,  that  every  man  has 
a  right  to  have  the  advantage  of  a  flow  of  water  on  his  own  land 
without  diminution  or  alteration."  Chief  Justice  Gibson,  in 
MoCalmont  v.  Whittaker,  3  Serg.  &  Eawle  (Penn.),  84,  90,  says : 
"  The  water  power  to  which  a  riparian  owner  is  entitled  consists 
of  the  fall  of  the  stream  when  in  its  natural  state,  as  it  passes 
through  his  land,  or  along  the  boundary  of  it,  or,  in  other  words, 
it  consists  of  the  difference  of  level  between  the  surface  where 
the  stream  first  touches  his  land,  and  the  surface  where  it  leaves 
it." 

It  is  also  laid  down  as  the  law  of  Scotland,  that  "  although  a 

proprietor  may  use  the  water  while  within  his  own  premises,  yet 

he  must  allow  it  to  pass  on  to  the  inferior  heritors." '     Other 

authorities  to  the  same  effect  might  be  cited,  but  these  are  suffi- 

1  Bell's  Law  of  Scotland,  691.  cited    Gardner  o.  Village   of  Newburgh,  3 
by  Angell  in  his  Treatise  on  Water-    Johns.  Ch.  162. 
courses  (4th  ed.),  §  95,  note.    See,  also, 
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cient  to  show  how  clearly  the  general  doctrine  on  the  subject  is 
settled,  and  how  uniformly  it  has  been  recognized.  The  proprie- 
tor above  has  a  right  to  apply  the  water  to  his  own  use,  but  the 
proprietor  below  has  an  equal  right  to  its  subsequent  use.  Each 
must  so  use  it  as  not  to  work  any  material  injury  or  annoyance 
to  his  neighbor. 

The  right  to  use,  necessarily  implies  the  right  to  dam  and  to 
detain  the  water  long  enough  to  use  it  to  advantage. 

"  The  maxim,  '  Sic  utere  tuo,  ut  aUenum  non  IcEdas,'  says 
Thompson,  Ch.  J.,  in  Piatt  v.  Johnson,  15  Johns.  213,  218, 
"  must  be  taken  arid  construed  with  an  eye  to  the  natural  rights 
of  all."  But,  while  each  proprietor  has  a  right  to  detain  the 
water  as  it  passes  through  his  land  long  enough  for  the  proper 
and  profitable  enjoyment  of  it,  he  can  only  detain  it.  He  can 
not  lawfully  divert  it.  Chancellor  Kent  states  the  rule  on  this 
subject  as  follows :  "All  that  the  law  requires  of  the  party  by  or 
over  whose,  land  a  stream  passes,  is  that  he  should  use  the  water 
in  a  reasonable  manner,  and  so  as  not  to  destroy  or  render  useless, 
or  materially  diminish  or  affect  the  application  of  the  water  by 
the  proprietors  above  or  below  on  the  stream.  He  must  not  shut 
the  gates  of  his  dams  and  detain  the  water  unreasonably,  or  let  it 
off  in  unusual  quantities  to  the  annoyance  of  his  neighbor.' 
Judge  Stoey,  in  noticing  the  rule  as  thus  laid  down  by  Kent, 
says :  "  I  scarcely  know  where  else  the  doctrine  can  be  found 
reduced  to  so  elegant  and  satisfactory  a  formula.  * 

The  application  of  this  rule  to  the  case  under  consideration, 
can  not,  it  seems  to  me,  justify  the  defendants,  even  for  the  tem- 
porary purpose  of  repairs,  in  diverting  the  water  from  the  plain- 
tiff's mill. 

If  such  diversion  had  been  absolutely  necessary,  as  the  referee 
seems  to  think,  although  I  am  not  quite  sure  that  the  testimony 
warranted  that  conclusion,  I  think  it  should  be  regarded  as  a 
defect  in  the  defendants'  water-power,  the  consequences  of  which 
should  fall  upon  them,  and  not  upon  the  plaintiff. 

The  question  in  every  such  case  seems  to  be,  according  to  all 
the  authorities,  whether  the  water  has  been  diverted  or  unreason 

1  3  Kent's  Com.  440,  441.  * See  Webb  v.  The  Portland  Manu. 

factoring  Co.,  above  cited,  p.  199. 
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dhly  detained.  If  there  has  been  a  diversion  accompanied  with 
injury,  the  action  is  sustained.  If  there  has  been  merely  a 
detention,  then  the  further  question  arises,  whether  such  deten- 
tion was  reasonable.  But  whether  or  not  a  diversion  of  water  is 
reasonable,  is  a  question  not  so  much  as  mentioned  by  any  writer 
or  judge. 

The  very  proposition  assumes  the  right  of  the  proprietor  above 
to  use  the  water  for  his  own  purposes,  to  the  exclusion  of  the 
proprietor  below  —  a  proposition  inconsistent  with  the  doctrine 
universally  admitted,  as  we  have  seen,  that  all  the  proprietors 
have  the  same  rights. 

My  conclusion,  therefore,  is,  that  if  the  defendants'  water- 
power  is  so  situated,  in  reference  to  the  two  branches  of  the 
stream,  that  they  are  unable  to  make  repairs  to  their  dam  and 
flume  without  diverting  the  water  from  one  branch  to  the  other, 
and  thus  entirely  depriving  the  plaintiff  of  the  use  of  the  water 
so  diverted,  they  must  obtain  the  plaintiff's  consent  to  .make  such 
diversion,  or  answer  to  him  in  damages  for  the  injury  he  sustains. 

The  same  rule  applies  to  the  use  of  water  for  the  purposes  of 
irrigation.  There  is  no  right  in  a  tiller  of  the  soil  superior  to 
the  rights  of  a  manufacturer.  Either  may  make  a  reasonable  use 
of  the  water,  but  for  all  uses  beyond  that  they  are  held  to  a  strict 
liability,  and  all  cases  that  hold  to  the  contrary,  are  mere  excres- 
cencies  upon  the  common  law,  and  are  entitled  to  no  weight  as 
authorities. 
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Beg.  378.  No  right  in  water  that  squanders  itself. 
879.  Control  over  surface  water. 

380.  Rule  in  Bowlesby  v.  Speer. 

381.  Rule  in  Broadbent  -v.  Ramsbotham. 

382.  Swamps,  and  wet,  spongy  places. 

383.  Rule  in  Rawstron  v.  Taylor. 

384.  Rule  in  Waffles.  R.  R.  Co. 
885.  Rule  in  Waffle  ®.  Porter. 

386.  Rule  in  Fopplewell  v.  Hodgkinson. 

387.  Servitude  upon  lower  estates. 

388.  Servitude  only  extends  to  water  arising  from  natural  causes. 

389.  Comments  on  Swett  u.  Cutts. 

390.  Martin  v.  Riddle. 

391.  Beard  v.  Murphy. 

392.  Hays  v.  Hinkleman. 

393.  Right  to  divert  surface  water. 

394.  Distinction  between  rule  in  cities,  and  country  places. 

395.  Earle  o.  Be  Hart. 

396.  Gilham  v.  R.  R.  Co. 

397.  Ogburn  v.  Connor. 

398.  Servitude  between  higher  and  lower  estates. 

399.  Exists  only  in  favor  of  water  from>natural  causes. 

400.  Conflict  of  doctrine. 

Seo.  377.  No  prescriptive  right  can  be  acquired  in  water  that 
squanders  itself  over  the  surface  of  the  ground,  even  though  in 
the  natural  and  ordinary  course  of  things  it  would  flow  upon  the 
land  of  another.  And  this  is  so,  even  if  it  flows  thus  during  a 
considerable  time  each  season,  where  it  acquires  no  definite  chan- 
nel, and  is  subject  to  the  ever  varying  fluctuations  of  the  season, 
and  arises  from  the  fall  of  rain  or  the  melting  of  snow.  In  all 
such  cases  the  land  owner  may  divert  it,  and  raise  barriers  on  his 
land,  to  send  it  in  any  direction  on  his  own  land,  or  in  any  direc- 
tion that  he  chooses,  so  as  not  to  produce  injury  to  another.1 

But  where  a  natural  stream  of  water,  that  is  not  the  product 
of  spasmodic  causes,  runs  in  a  definite  channel  for  a  distance  so  as 
to  acquire  the  character  and  legal  attributes  of  a  water-couree, 

»  Ashley  *.  Walcott,  11  Cash,  (Mass.)  192;  Goodale  *.  Tattle,  29  N.  T.  459. 
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suddenly  departs  from  all  limits  and  spreads  itself  over  a  wide 
tract,  in  consequence  of  the  peculiar  formation  of  the  ground, 
and  after  passing  thus  for  a  distance  assumes  a  definite  channel 
again,  this  is  such  a  water-course  as  gives  to  all  persons  below,  the 
right  to  have  the  water  go  to  them  in  the  usual  and  ordinary- 
mode,  and  every  diversion  of  it  so  as  to  prevent  its  reaching  the 
channel  below,  or  so  as  to  diminish  the  quantity  of  water  that 
would  naturally  go  there,  is  an  interference  with  the  rights  of  the 
lower  owners,  and  an  actionable  nuisance.1 

Seo.  378.  While  every  person  may,  on  his  own  land,  turn  the 
surface  water,  or  the  water  which  squanders  itself  there,  and 
cause  its  escape  in  a  manner  different  from  which  it  would  natu- 
rally go,  yet  he  may  not  do  this  to  turn  it  upon  another's  land,  or 
so  that  it  will  escape  upon  the  land  of  another  in  a  direction  or 
channel  different  from  that  in  which  it  would  naturally  escape. 
He  is  not  liable  for  any  consequence  of  the  escape  of  surface 
water  from  his  land  in  its  ordinary  and  natural  course,  but  he 
may  not  change  the  course  of  its  natural  escape  by  means  of  an 
embankment  or  otherwise;  if  he  does,  he  is  liable  for  all  the 
damages  that  ensue.  Every  such  act  is  the  invasion  of  another's 
right,  and  is  actionable  because  of  the  injury  to  the  right,  whether 
the  damage  be  great  or  small.  Indeed,  the  act  is  wrongful  per 
se,  and  in  its  inception,  and  is  actionable  without  any  special 


Sec.  379.  In  Bowlsby  v.  Speer,  2  Vroom  !N".  J.  351,  it  was  held 
that,  where  one,  by  the  erection  of  a  building  upon  his  premises, 
diverted  the  surface  water,  and  thus  caused  it  to  flow  upon  the 
land  of  an  adjoining  owner,  no  liability  therefor  exists.  One 
land-owner  is  under  no  obligation  to  discharge  the  water  that 
falls  upon  his  premises  in  a  particular  manner.  He  may  divert 
it  and  withhold  it  entirely  from  one  over  whose  land  it  would 
naturally  pass,  and  that,  too,  even  though  it  has  passed  there  for 
many  years,  and  supplies  the  water  of  a  water-course,  by  which 
a  lower  owner  has  run  his  mill,  and  upon  which  he  depends  for 

1  Macomber  v.  Godfrey,  108  Mass.  American  Bep.  732  j  Dawson  v.  Paver 

219  ;    American  Bep.  349  ;    Gillett  v.  5  Ha.  415  ;   Smith  v.  Kenrick,  7  C.  B. 

Johnson,  30  Conn.  80.  515  ;  Bowlsby  e.  Speer,  2  Vroom.  (N. 

8  Tootle  v.  Clifton,  22  Ohio  St.  347  j  10  J.)  351. 
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that  purpose.  Where,  however,  the  water  assumes  a  definite 
channel,  it  cannot  then  be  diverted,  but  it  may  be  prevented  from 
reaching  this  channel,  and  be  discharged  in  any  direction  the 
land-owner  sees  fit  to  send  it,  so  that  he  does  no  damage  to 
another.  By  the  civil  law,  lower  lands  were  charged  with  the 
servitude  of  discharging  the  water  from  higher  lands,  but  there 
is  no  servitude  existing  in  favor  of  lower  estates  against  the 
higher  ones,  compelling  the  discharge  of  the  water  over  the  lower 
estate.1 

Seo.  380.  In Uroadbentv.  Ramsbotham,  11  Exchequer,  602,  this 
question  was  very  ably  discussed  and  disposed  of.  In  that  case,  it 
appeared  that  the  plaintiff  was  the  owner  and  occupier  of  a  mill 
which  had  existed  for  fifty  years,  and  was  situated  upon  a  natural 
stream  called  Longwood  brook,  the  waters  of  which  had,  during 
all  that  time,  been  used  by  the  occupiers  of  the  mill  for  working 
the  mili  by  water  power,  and  carrying  on  in  it  the  business  of  a 
manufacturer  of  woolen  cloths. 

The  brook  flowed  along  the  bottom  of  a  valley,  which  was 
bounded  by  a  range  of  hills  on  the  north  or  north-west  side 
and  by  another  range  of  hills,  called  Nettleton  hill,  on  the  south 
or  south-east.  This  last  range  of  hill  ended  with  a  deep  slope 
close  to  the  north-west  side  of  the  two  reservoirs  of  the  water- 
works. This  slope  was  much  broken  by  land-slips,  more  particu- 
larly on  the  north  and  east  sides  of  it.  Two  of  these  land-slips, 
which  were  below  the  highest  level  of  the  hill,  were  known  by 
the  names  of  Pendle  hill  and  Pighill  wood. 

The  defendant  Atkinson  was  the  occupier  of  a  farm  in  the 
township,  called  Petty  Eoyds'  farm,  on  the  north-west  side  of  the 
range  called  Nettleton  hill.  The  defendant,  Dr.  Kamsbotham, 
was  the  receiver  and  manager  of  that  estate  for  the  owner,  who 
was  an  infant. 

The  natural  state  of  the  surface  of  Petty  Koyds'  farm  was 
very  uneven,  and  needed  much  draining.  Parts  of  it  had  been 
partially,  but  imperfectly,  drained  by  the  tenants,  before  making 

1  Swett  ®.  Cutts,  50  N.  H.  439  ;  9  Am.  Ennor  v.  Barwell,  2  Giff.  410,  as   to 

Rep.  276;  Cyrus  n.  Ayrault,  47  N.  T.  water  arising  from  springs  near  an- 

43 ;   Buffam  v.  Harris,  5  R.  I.  253  ;  other's  land,  and  finding  its  way  there 

Pixley  v.  Clark,  35  N.  Y.  532.     But  see  though  in  no  defined  channel. 
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the  drain  which  led  to  the  present  action.  In  some  of  the  closes, 
lodgments  of  water  and  boggy  places  had  existed,  and  horses, 
when  crossing  over  the  close  called  Long  bottom,  had  sunk  in. 

From  the  sides  of  the  hills  called  Pighill  wood  and  Pendle 
hill,  which  lie  to  the  west  of  Petty  Royds'  farm  buildings,  the 
natural  flow  of  water  is  northwards  until  it  reached  the 
brook ;  and  all  water  passing  over  the  lands  which  lie  on  the 
west  side  of  the  farm  buildings  naturally  flowed  northward  into 
that  brook.  Above  Pighill  wood  was  an  area  of  about  six  acres 
and  a  half,  which  was  formed  into  a  shallow  basin  by  the  land- 
slips which  had  occurred  on  the  face  of  this  hill,  and  the  waters 
collected  in  this  basin,  if  they  ever  exceeded  the  depth  of  about 
three  feet  above  the  surface  of  the  lowest  point  of  the  basin, 
would  escape  down  the  north-east  corner  and  then  north- 
ward to  the  brook,  on  the  west  of  the  Petty  Royds  farm  build- 
ings. All  the  water,  which  did  not  exceed  the  depth  of  three 
feet,  passed  away  into  the  ground.  If  the  waters  which  so 
escaped  in  excess  of  the  above  amount  were  very  abundant  at 
one  time,  a  part  could  then  find  a  passage  to  the  east  of  their 
point  of  escape,  and  run  down  the  field  called  the  Long  bottom. 

Near  the  north-east  corner  of  this  basin  there  was  an  elevated 
portion  of  land,  on  part  of  which  the  farm  buildings  stood  pro- 
jecting from  the  hill-side,  and  which  advanced  to  the  north  from 
the  general  slope  of  the  hill  above  these  farm  buildings. 

This  elevated  portion  of  land  divided  the  natural  flow  of  water 
on  the  west  of  the  buildings  from  the  natural  flow  of  water  on 
the  east  of  them,  which  was  to  the  eastward  down  Long  bottom 
close,  and  under  some  steep  land-slips  called  Duck  holes  and  Elm- 
hurst  wood. 

On  the  west  side  of  the  farm  buildings  there  formerly  existed 
a  well  of  water  seventy  yards  from  the  farm  house.  This  well 
was  supplied  by  a  subterraneous  flow  of  water  out  of  the  ground, 
and  from  it  the  farm  house  was  supplied  with  water.  In  seasons 
of  a  great  supply  of  water  there  was  an  overflow  from  this  well, 
which  ran  northward  to  the  brook.  The  water  of  this  well  the 
former  occupants  of  the  farm  and  of  the  neighboring  cottages 
used  for  domestic  purposes,  as  spring  water. 

Adjoining  the  south  side  of  this  well  was  a  swamp,  extending 
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over  an  area  of  about  sixteen  perches,  occasioned  by  a  slight 
elevation  of  the  surface  toward  the  north,  which  obstructed  the 
escape  of  any  water  which  had  once  found  its  way  there.  This 
swamp  communicated  with  the  water  of  the  well,  and  was  never 
entirely  free  from  water  at  any  season  of  the  year.  The  supply 
of  water  to  the  farm  house,  for  the  use  of  the  tenant  and  his 
family  and  servants',  was  wholly  dependent  on  this  well,  which, 
at  no  season,  was  ever  dry,  although  its  level  lowered  in  dry 
weather.  At  a  distance  of  about  sixteen  yards  to  the  south  of 
this  well,  on  the  other  side  of  the  swamp,  and  more  under  the 
slope  called  Pendle  hill,  were  also  formerly  two  wells,  called  the 
horse-wells. 

At  the  upper  end  of  the  close  called  Long  bottom,  where  it 
adjoined  the  farm  yard  and  buildings  of  Petty  Royds,  there  for- 
merly existed  a  well,  which  was  distant  fifty-six  yards  and  two 
feet  toward  the  east,  from  the  door  of  the  farm  house.  This 
well,  which  was  two  feet  deep  below  the  surface  of  the  ground, 
and  about  three  feet  square,  was  supplied  from  the  water  which 
arose  out  of  the  ground  on  the  hill  side  near  that  spot. 

This  well  was  used  as  the  watering-place  for  the  cattle  of  the 
farm,  and  the  supply  from  it  in  dry  seasons  being  greatly  reduced  in 
quantity,  the  cattle  had  then  to  go  on  their  knees  to  get  it.  With 
the  overflow  of  this  well  commenced  a  stream  of  water,  which, 
for  part  of  its  course,  ran  in  an  open  ditch  down  the  hedge-side 
on  the  south  of  Long  bottom  close,  and  in  other  parts  down  a 
small  channel  worked  by  the  water,  and  over  swampy  places 
where  the  cattle  had  trodden  in  the  soil. 

After  this  stream  of  water  left  Long  bottom  close,  it  ran  directly 
eastward  over  the  close  called  Lower  "Woods,  from  thence  along  a 
natural  valley  in  an  easterly  direction,  and  through  the  fence 
which  divided  the  close  called  Lower  "Woods  from  the  close  called 
Top  Field.  From  this  fence  it  passed  to  the  north-east,  across  the 
north-west  corner  of  Top  Field,  and  leaving  that  close  it  went 
eastward  down  by  the  hedge  sides,  and  passing  the  houses  at  Leys 
it  discharged  itself,  before  and  up  to  the  construction  of  the  Mill- 
owners'  Compensation  Reservoir  into  the  Longwood  brook,  and 
since  the  first  construction  of  that  reservoir  it  discharged  itself 
into  the  Mill-owners'  Compensation  Reservoir  in  Longwood. 
49 
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"When  a  sudden  flood  of  rain  was  discharged  into  the  cou/se 
above  described,  the  water  of  this  stream  overflowed  its  channel 
at  the  point  where  it  passed  through  the  fence  on  the  east  side  of 
Lower  Woods  and  entered  the  close  called  Top  Field,  and  the 
water  so  overflowing  escaped  partly  over  that  and  other  closes, 
and  entered  the  Mill-owners'  Compensation  Reservoir  at  its  most 
southern  angle  or  point. 

Some  time  previous  to  1851  the  defendant  Atkinson  had  par- 
tially drained  portions  of  Long  bottom,  and  in  that  year  he 
applied  to  Dr.  Ramsbotham  to  have  a  main  cut  for  the  purpose  of 
carrying  off  the  water  from  the  upper  portion  of  that  close  and 
improving  this  part  of  the  farm.  Dr.  Ramsbotham  gave  Atkin- 
son authority  to  make  the  drain. 

Atkinson  began  the  drain  in  August,  1852.  The  drain  was 
commenced  at  the  point  in  the  course  of  the  stream  above 
described,  where  it  passed  out  of  Lower  "Woods  through  the  fence 
into  Top  Field,  and  followed  that  course  upward  through  Lower 
"Woods  in  the  natural  valley,  and  passed  under  Elmhurst  Wood 
into  Long  bottom,  taking  the  same  direction  as  that  of  the  stream 
under  the  hedge  side  for  quite  a  distance  in  that  close,  and 
then  passed  under  that  hedge  into  the  close  called  Duck  Holes. 
In  Duck  Holes  it  ran  parallel  to  and  along  the  side  of  this  same 
hedge,  and  generally  in  the  direction  of  the  stream  until  it 
reached  the  point  where  the  well  on  the  east  of  the  farm  build- 
ings formerly  existed  at  the  top  of  Long  bottom.  Three  stone 
watering  troughs  were  fixed  near  the  place  of  the  well,  and  that 
well  had  been  levelled  and  filled  up.  Atkinson  afterward  cut  the 
drain  in  a  western  direction  and  made  it  pass  on  the  south  side  of 
the  farm  buildings  by  carrying  it  through  the  elevated  ground, 
before  described,  on  which  these  buildings  stood,  and  passing 
thence  under  the  slopes  on  the  west  side  of  the  farm  buildings, 
which  were  called  Pighill  Wood.  It  reached  a  point  in  its  course 
which  was  eighty-eight  yards  to  the  west  of  the  barn  end  af  the 
farm  buildings. 

Atkinson's  object  in  continuing  the  drain  to  the  west  of  the 
stone  wateriug  places  was  to  carry  water  from  the  west  side  of  the 
farm  buildings,  for  the  supply  of  those  watering  places  on  the  east 
of  them,  and  was  not  intended  by  him  for  agricultural  purposes 
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The  drain  from  the  spot  occupied  by  the  stone  watering  places, 
east  of  Petty  Royd's  farm  yard,  down  Duck  Holes  and  Long  bot- 
tom, and  through  Lower  Woods,  was  a  good  and  useful  agricultu- 
ral drain  for  the  purpose  of  relieving  the  ground  and  subsoil  of 
those  closes  of  lodgments  of  water  and  swamps,  which  in  parts 
extended  to  a  great  depth,  as  it  would  serve  as  a  master  drain  into 
which  collateral  drains  could  find  an  outlet  for  more  completely 
draining  those  parts  of  the  farm  of  Petty  Boyd's. 

The  effect  produced  by  the  part  of  the  drain  which  was  carried 
from  the  stone  troughs  to  the  west  through  the  elevated  ground 
upon  the  natural  flow  of  the  streams  of  water  which  escaped  to 
the  northward  into  Longwood  brook  from  the  well  on  the  west 
side  of  the  farm  house,  was  to  divert  the  water  of  the  streams,  and 
to  intercept  the  water  which  before  ran  into  and  underground  there, 
near  this  well,  and  was  there  discharged  northward,  and  to  carry 
those  waters  away  down  to  the  east  by  the  south  side  of  the  farm 
house.  The  surface  of  the  swamp  near  the  well  on  the  west  side 
of  the  farm  buildings,  as  it  existed  before  the  cutting  of  the  drain, 
had  been  filled  in  and  raised,  and  the  well  itself  had  been  filled 
up  and  levelled,  and  did  not  exist. 

The  effect  of  the  drain  east  of  the  farm  buildings  and  of  the  said 
conduit  leading  from  it  to  the  new  stone  reservoir,  was  to  carry 
off  the  water  which,  before  the  drain  was  cut,  ran  down  the  course 
of  the  stream  through  Long  bottom,  and  to  discharge  part  of  it 
into  that  reservoir  and  part  of  it  down  to  Leys  and  to  the  Mill- 
owners'  Compensation  Eeservoir. 

The  judgment  of  the  court  was  delivered  by  Aldeeson,  B.,  who 
said :  "  The  question  is  whether  the  defendant  Atkinson  has 
improperly  diverted,  by  the  acts  which  he  has  undoubtedly  done, 
four  sources  which  have,  as  the  plaintiff  contends,  supplied  the 
Longwood  brook,  on  which  his  mill  is  situated.  There  is  no 
doubt  that  in  the  course  of  the  drainage  these  sources  of  water 
have  been  diverted,  and  now  fall  into  the  drain  made  by  the 
defendant."  The  arbitrator  describes  them  thus :  "  And  first,  as 
to  the  six  and  a  half  acre  pond,"  he  says,  "  from  the  sides  of  the 
hill  the  natural  flow  of  water  is  northward  till  it  reaches  Long- 
wood  Brook,  and  all  water  passing  over  the  lands  there,  naturally 
runs  down  toward,  and  into  Longwood  Brook. 
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"About  Pighill  "Wood  a  shallow  basin  is  formed  by  the  land 
slips  which  have  from  time  to  time  occurred,  and  the  water  col- 
lected in  it,  if  it  exceeds  the  depth  of  about  three  feet  above  the 
lowest  point  of  the  basin,  escapes  northward  and  runs  down  over 
the  surface  of  the  hill  toward  Longwood  brook.  The  rest  sinks 
into  the  ground  or  remains  as  a  pond  in  the  hollow  thus  naturally 
created  by  the  form  of  the  land."  Now,  we  think  that  this  water, 
both  that  which  overflows  and  that  which  sinks  in,  belongs  abso- 
lutely to  the  defendant  on  whose  land  it  rises,  and  is  not  affected 
by  any  right  of  the  plaintiff.  The  right  to  the  natural  flow  of 
the  water  in  Longwood  brook  undoubtedly  belongs  to  the  plain- 
tiff; but  we  think  that  this  right  cannot  extend  further  than  a 
right  to  the  flow  in  the  brook  itself,  and  to  the  water  flowing  in 
some  defined  natural  channel,  either  subterranean  or  on  the  sur- 
face, communicating  directly  with  the  brook  itself.  No  doubt 
all  the  water  falling  from  heaven  and  shed  upon  the  surface  of  a 
hill,  at  the  foot  of  which  a  brook  runs,  must  by  the  natural  force 
of  gravity,  find  its  way  to  the  bottom  and  so  into  the  brook ;  but 
this  does  not  prevent  the  owner  of  the  land  on  which  this  water 
falls  from  dealing  with  it  as  he  may  please  and  appropriating  it. 
He  cannot,  it  is  true,  do  so  if  the  water  has  arrived  at,  and  is  flow- 
ing in  some  natural  channel  already  formed.  But  he  has  a  perfect 
right  to  appropriate  it  before  it  arrives  at  such  a  channel.  In 
this  case  a  basin  is  formed  in  his  land  which  belongs  to  him,  and 
the  water  from  the  heavens  lodges  there.  There  is  here  no  water- 
course at  all. 

If  this  water  exceeds  a  certain  depth  it  escapes  at  the  lowest 
point,  and  squanders  itself  (so  to  speak)  over  the  adjoining  surface. 
The  owner  of  the  soil  has  clearly  a  right  to  drain  this  shallow 
pond  and  get  rid  of  the  inconvenience  at  his  own  pleasure.  "We 
have  no  doubt,  therefore,  that  as  to  this  source  of  feeding  the 
Longwood  brook  the  plaintiff  has  no  title.  The  same  may  be 
said  of  the  swamp  of  sixteen  perches,  which  is  merely  like  a 
sponge  fixed  (so  to  speak)  on  the  side  of  the  hill,  and  full  of  water. 
If  this  overflows  it  creates  a  sort  of  marshy  margin  adjoining ; 
and  there  is  apparently  no  course  of  water  either  into  or  out  of 
it  on  the  surface  of  the  land.  As  to  the  subterranean  courses 
communicating  with  this  swamp,  which  must  no  doubt  exist,  it  is 
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sufficient  to  say  that  they  are  not  traceable  so  as  to  show  that  the 
water  passing  along  them  ever  reaches  Longwood  brook.  This 
falls,  therefore,  into  the  same  category,  or  rather  is  a  stronger 
instance  of  the  rule  before  mentioned.  The  well  at  this  point  is 
also  in  simili  casu.  It  is  not  found  in  the  case  that  it  has  any 
subterranean  communication  with  Longwood  brook.  Indeed,  if 
it  had  any  such  communication  (inasmuch  as  the  brook  seems  far 
below  the  bottom  of  this  shallow  well),  the  communication  would 
probably  draw  off  all  the  water  in  it.  It  is  sufficient,  however, 
to  say  that  it  is  not  found  so  to  communicate.  But  no  doubt 
when  this  well  overflows  the  overflow  pours  itself  over  and  down 
the  declivity  toward  the  brook.  But  this  gives  no  right  to  the 
water,  as  we  have  already  shown  in  the  case  of  the  six  and  a  half 
acre  pond.  These  are  the  three  grounds  of  the  plaintiff's  com- 
plaint in  the  first  count  of  his  declaration.  They  all  seem  to  us 
to  fail. 

The  stream  said  to  be  diverted  is  one  in  which,  on  the  side  of 
a  hill,  a  stream  wells  out  from  the  ground  at  a  depth  of  about 
two  feet  and  is  received  into  a  basin  of  about  three  feet  square, 
and  used  as  a  watering  place  for  cattle.  This  stream  in  dry  sea- 
sons was  somewhat  scanty,  so  as  to  compel  the  cattle  at  those 
periods  to  go  down  on  their  knees  to  reach  it.  At  other  times 
it  overflowed  its  basin,  and  then  it  ran  down  part  of  the  way 
in  an  open,  and  as  we  presume,  artificial  ditch,  for  it  is  described 
as  a  ditch  beside  a  hedge.  The  water,  lower  in  its  course, 
flows  on  in  a  small  channel  worked  by  the  water  and  over 
swampy  places  where  the  cattle  had  trodden  in  the  soil.  Still 
lower  down,  after  passing  through  one  or  two  fields,  it  arrives  in 
what  is  described  as  a  natural  valley,  and  after  this  it  would  have 
probably  communicated  with  Longwood  brook  but  for  its  diver- 
sion into  the  Mill-owners'  Compensation  Eeservoir,  which  is  in 
fact  the  same  thing. 

There  is  here  also,  we  think,  nothing  found  to  take  the  water 
from  this  well  out  of  the  same  class  as  the  three  former  cases. 
We  rrmst  consider  the  stream  m  its  beginning,  not  after  it  has 
arrived  m  the  natural  valley  communicating  with  the  reservoir. 
If  the  water,  after  having  arrived  there,  had  been  diverted,  the 
case  would  be  different. 
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The  water  falling  from  heaven  on  the  side  of  a  hill,  we  have 
before  said,  may  be  appropriated,  though  not  after  it  has  once 
arrived  at  a  denned  natural  water-course ;  and  here  the  question 
is  whether  this  water  in  its  first  origin,  and  before  it  has  arrived 
at  any  definite  natural  watercourse  conveying  it  onwards  toward 
Longwood  brook,  has  not  been  intercepted  by  the  defendant's 
drain,  and  so  appropriated  by  him ;  and  we  think  it  has.  For 
what  are  the  facts  ? 

The  water  in  dispute  is  only  the  overflow  of  a  well,  and  the 
well  is  now  prevented  from  overflowing. 

But  when  before  it  did  overflow,  it  run  into  a  ditch  (the  lowest 
adjoining  ground)  made  artificially,  and  for  a  different  purpose, 
running  beside  a  hedge.  This  was  no  natural  defined  watercourse. 
After  this  it  squandered  itself  over  a  swamp  made  by  the  feet  of 
cattle  treading  about,  and  it  is  not  till  long  after  this  that  what 
still  remained  of  it  found  its  way  into  what  may  there  perhaps  be 
correctly  called  a  definite  natural  watercourse,  receiving  this  and 
probably  other  water  from  other  sources  also.  This  part  of  the 
case,  we  think,  is  wholly  undistinguishable  from  and  is  governed 
by  the  decision  of  this  court  in  the  late  case  of  Rawston  v.  Tay- 
lor, infra,  §  382. 

This  complaint,  therefore,  fails  also.  The  result  is  (without 
going  into  any  question  as  to  this  being  done  by  the  defendant 
Atkinson  in  the  rightful  exercise  of  his  power  of  draining  his  own 
lands,-  which  probably  the  pleadings  do  not  raise)  that  the  plain- 
tiff has  failed  to  establish  any  right  to  the  natural  flow  of  these 
four  streams  of  water,  or  any  of  them,  and  that  on  this  part  of  the 
case  our  judgment  must  be  for  the  defendants. 

Sec.  380.  When,  however,  even  surface  water  having  no  defi- 
nite source,  as  for  instance  being  supplied  from  the  falling  of  rain 
and  the  melting  of  snow  upon  the  mountain  sides,  assumes  a  defi- 
nite channel  and  escapes  through  that  channel  during  a  consider- 
able portion  of  the  year,  so  that  it  may  fairly  be  said  to  possess 
the  attributes  of  a  water-course,  the  water  cannot  be  diverted  from 
the  channel  itself,  but  may  be  prevented  from  reaching  the  chan- 
nel by  being  turned  in  any  direction  the  owner  of  the  land  sees 
fit  to  send  it. 
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But  when  it  has  reached  the  definite  channel  it  becomes  a  water- 
course, and  however  small  the  quantity  of  water  escaping  through 
it,  it  cannot  then  be  turned  away  from  it.1 

Seo.  381.  Where  water  lies  upon  the  surface  of  the  ground  in 
wet,  swampy  places,  and  extends  even  over  the  lands  of  several 
proprietors,  but  has  not  taken  to  itself  the  qualities  of  a  stream 
so  as  to  become  a  water-course,  any  owner  of  such  lands  may,  by 
drains  or  other  artificial  means,  exhaust  the  water  and  redeem  his 
.and  from  its  swampy  condition." 

The  owner  of  land  has  an  unrestricted  right  to  drain  it  for 
agricultural  purposes  when  the  water  which  it  is  sought  to  get 
rid  of  is  mere  surface  water,  and  has  no  definite  source  or  chan- 
nel, and  even  though  a  lower  proprietor  is  thereby  deprived  of 
water  which  had  previously  been  accustomed  to  come,  to  him,  he 
has  no  cause  of  action  for  the  diversion.8  Neither  does  the  fact 
that  the  land  drained  is  wet  and  springy,  so  that  in  most  seasons 
the  water  rises  to  the  surface  and  flows  off  upon  the  land  of 
another,  thus  supplying  him  with  water  for  domestic  or  manufac- 
turing purposes,  make  any  change  in  the  right  or  liability  of  the 
owner  of  the  upper  estate,  if  the  water  assumes  no  definite  chan- 
nel, but  spreads  itself  over  the  surface  of  the  soil,  and  squanders 
itself  there.* 

Sec.  382.  In  Eawstron  v.  Taylor,  this  question  was  raised,  and 
what  seems  to  be  the  generally  recognized  rule  in  such  cases  was 
announced.  It  appeared  that  the  land  of  the  plaintiff  and  defend- 
ant was  contiguous,  and  on  the  outside  of  the  defendant's  land, 
and  near  to  it,  was  a  wet,  springy  spot,  where,  at  most  seasons  of 
the  year  some  water  rose  to  the  surface,  and  collected  in  sufficient 
quantity  to  flow  down  the  slope  of  the  land.  In  wet  times  a 
great  body  of  water  flowed  down  the  slope,  and  in  dry  times, 

1  Washburn  on  Easements,  p.  464 ;  s  Waffle  v.  N.  Y.  Central  R.  R.,  58 

Bangor  v  Lansil,  51  Me.  525  :  Park  v.  Barb.  (N.  Y.  S.  C.)  413 ;  Cott  v.  Lewis- 

Newburyport,   10    Gray  (Mass.),    28 ;  ton,  36  N.  Y.  217 ;  Swett  v.  Cutts,  50 

Duddon  v.  Guardians,  1  H.  &N.  627;  N.  H.  439;  Papplewell  v.  Hodgkinson, 

Lnther0  Winnisimmet,  9  Cush.  (Mass.)  20  L.  T.  (N.  S.)  574  ;  Goodalerc.  TutWe, 

171 ;  Ennor  v.  Barwell,  2  Giff.  410.  29  N.  Y.  439. 

'Cyrus  «.   Ayrault,  47  N.  Y.  73;  4  Rawstron  v.  Taylor,  11  Exchq.  367; 

Swett  v  Cutts,  50  N.  H.  439 ;  Buflfum  Swett  v.  Cutts,  ante, 
o.  Harris,  5  R.  S.  253. 


392  StJEFACE  WATER. 

very  little,  and  sometimes  none,  flowed  there.  There  was  no 
regularly  formed  ditch  or  channel  for  the  water,  the  place  where 
it  flowed  being  constantly  trodden  in  by  cattle.  The  water 
which  was  not  absorbed  (and,  except  in  times  of  drought,  all  of 
it  was  not  absorbed),  ran  into  an  old  water-course  of  the  plaintiff, 
and  thence  into  the  plaintiff's  reservoir.  The  water  had  flowed 
in  this  manner  for  more  than  twenty  years.  The  defendant,  for 
the  purpose  of  draining  his  land  for  agricultural  purposes,  and 
also  for  the  purpose  of  supplying  a  part  of  his  estate  with  water 
for  domestic  purposes,  diverted  the  water  from  the  plaintiff's 
water-course. 

At  another  point  on  the  defendant's  land,  for  a  period  as  long 
as  any  one  could  remember,  the  water  had  risen  to  the  sur- 
face, and  drinking  places  had  been  established  with  stones,  for 
cattle,  and  the  water  went  down  a  ditch  into  the  plaintiffs  water- 
course and  reservoir. 

It  also  appeared  that,  for  more  than  twenty  years,  water  had 
flowed  through  an  old  drain  on  the  defendant's  land,  and  along 
an  ancient  water-course,  and  from  thence  along  other  lands  of 
the  defendant  which,  for  convenience  sake,  we  will  designate  as 
"  B,"  and  so  contributed  to  the  motive  power  for .  the  operation 
of  the  plaintiff's  mill.  In  1845  the  defendant  sold  the  land  "  B  " 
to  the  plaintiff,  "  together  with  all  ways,  water-courses,  liberties, 
privileges,  rights,  members  and  appurtenances  thereto  appertain- 
ing or  belonging,"  subject,  however,  to  the  proviso  that  it  should 
be  lawful  for  the  defendant  to  use,  for  any  manufacturing,  domes- 
tic, or  agricultural  purpose,  any  water  flowing  from  or  through 
the  contiguous  lands  of  the  defendant  unto  or  into  the  close 
"B,"  ret/u/rning  the  surplus  into  its  usual  channel,  so  that  the 
water  should  not  be  diverted  from  its  then  course,  but  should  be 
allowed  to  run  into  the  close  "B."  The  defendant,  after  the 
execution  of  this  deed,  erected  a  lock-up  tank  upon  his  land,  and 
caused  the  water  which  arose  there,  near  the  close  "  B,"  to  bo 
conveyed  from  the  tank  to  the  lower  part  of  his  land  to  be  used 
by  his  tenants  for  domestic  purposes,  so  that  the  surplus  could 
not  be  returned  to  the  close  "  B."  There  were  five  counts  in  the 
plaintiff's  declaration.  There  was  a  verdict  for  the  plaintiff  on 
all  the  counts  in  the  declaration,  the  first  and  second  of  which 
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charged  the  diversion  and  interference  with  the  water  first  named, 
and  the  third  of  which  charged  the  diversion  by  means  of  the  tank 
and  contrary  to  the  provisions  of  the  defendant's  deed.  I  append 
the  opinion  of  Pakke,  B.,  in  full,  as  it  embodies  the  law  con 
trolling  this  class  of  nses  of  water,  in  much  more  appropriate  arid 
comprehensive  language  than  it  could  be  stated  by  me.    He  said : 

"  With  respect  to  the  first  question  as  to  the  interference  of  the 
defendant  with  the  water  at  the  swamp,  I  am  of  opinion  that  the 
defendant  h  entitled  to  have  the  verdict  entered  for  him.  This 
is  the  case  of  common  surface  water  rising  out  of  springy  or 
boggy  ground,  and  flowing  in  no  definite  channel,  although  con- 
tributing to  the  supply  of  the  plaintiff's  mill. 

"  This  water  having  no  defined  course,  and  its  supply  being 
merely  casual,  the  defendant  is  entitled  to  get  rid  of  it  in  any 
way  he  pleases." 

The  same  observations  apply  to  the  water  rising  at  the  point 
K.  This  water  has  no  defined  course,  and  the  supply  is  not  con- 
stant, therefore  the  plaintiff  is  not  entitled  to  it.  The  case  of 
Dickinson  v.  Grand  Junction  Canal  Company  does  not  apply, 
and  the  defendant  is  entitled  to  get  rid  of  this  also  for  the  pur- 
pose of  cultivating  his  land  in  any  way  he  pleases.  With 
respect  to  the  last  and  most  important  point,  which  relates  to  the 
interference  with  the  flow  of  the  water  to  the  Lower  Gin  bank, 
we  must  look  to  the  deed,  for  the  plaintiff 's  rights  to  that  water 
depend  solely  upon  the  deed.  By  that  instrument  the  defendant 
conveys  to  the  plaintiff  the  Gin  bank,  "  together  with  all  ways, 
waters,  water-courses,  liberties,  privileges,  rights,  members  and 
appurtenances  to  the  same  close  and  piece  of  land  belonging  or 
appertaining." 

Now,  this  right  to  this  water  would  not  pass  independently  of 
the  deed,  as  the  plaintiff  would  have  no  right  to  water  in  alieno 
solo.  Natural  watercourses  are  like  ways  of  necessity.  The  right 
to  have  a  stream  running  in  its  natural  direction  does  not  depend 
on  a  supposed  grant,  but  is  jwre  nafairce.1  But  if  the  stream  is 
artificial,  no  such  right  exists.     This  is  not  a  natural  watercourse ; 

>Ennorfl.Barwell,2Gifi.410;Tyler  (N.  Y.)  162;   Davis  v.  Fuller,  13  Vt. 

v.  Wilkinson,  4  Mason  (N.   S.)  397 ;  178;  Coming  v.  Troy,  39  Barb.  (N.  Y.) 

"Williams  v.  Morland.  2  B.  &  C.  910;  311  ;  Brown  v.  Bowen,  30  N.  Y.  538; 

Gardner  v.  Newburgh,  2  Johns.  Ch.  Wads  worth  v-  Tillatson,  15  Conn.  366. 
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but  the  plaintiff  is  entitled  to  the  flow  of  this  water,  under  the 
conveyance  which  gives  it  to  him,  by  the  terms  of  the  grant.  It 
is  unnecessary  to  try  whether  this  right  passed  under  the  proviso, 
which  however  throws  light  upon  the  grant,  and  shows  that  this 
water  was  intended  to  be  conveyed.  The  proviso  is  for  the 
benefit  of  the  defendant,  and  gives  him  the  right  to  apply  any 
water  flowing  through  his  land  for  certain  specified  purposes ;  but 
when  he  has  taken  such  water,  he  is  bound  to  return  the  surplus 
into  its  usual  channel  in  the  watercourse  at  a  certain  place. 

The  defendant  has  no  right  to  make  any  permanent  diversion 
of  the  water.  He  may  take  away  the  water  in  buckets,  or  by  any 
other  mode  of  conveyance,  for  domestic,  agricultural  or  manufac- 
turing purposes ;  but  when  he  has  taken  what  he  wants,  he  is 
bound  to  return  the  surplus  into  its  usual  channel  at  the  place 
mentioned  in  the  plan  for  the  use  of  the  plaintiff,  and  he  can- 
not divert  the  water.  It  seems  to  me  clear  on  looking  at  the 
proviso,  what  the  defendant  grants  to  the  plaintiff  by  the  convey- 
ance, and  the  defendant  is  not  entitled  to  more  than  what  is 
reserved  to  him  by  the  proviso.  He  has  permanently  diverted 
the  water  by  placing  it  under  lock  and  key,  and  by  so  doing  has 
deprived  the  plaintiff  of  the  use  of  it. 

I  am,  therefore,  of  the  opinion  that  the  verdict  ought  to  be 
entered  for  the  defendant  as  to  the  two  first  causes  of  action ;  and 
as  to  the  third,  the  verdict  entered  for  the  plaintiff  should  stand. 

Seo.  383.  In  Waffle  v.  N.  Y.  Central  R.  R.  Co.,  58  Barb.  (N. 
T.  S.  0.)  421,  the  question  as  to  the  right  of  parties  to  deal  with 
surface  water  arising  upon  their  premises,  when  its  diversion 
affected  the  value  of  mill  property  in  part  dependant  upon  such 
water  for  its  motive  power,  was  very  ably  discussed  and  disposed 
of  by  Johnson,  J. 

In  that  case  the  defendants,  in  the  construction  of  their  rail- 
road, at  a  distance  of  about  two  miles  from  the  plaintiff's  mill, 
for  the  protection  of  their  road-bed,  dug  two  ditches  or  trenches, 
one  on  either  side  of  their  road,  to  protect  the  embankment. 

The  plaintiff  had  a  mill  and  mill-pond  on  a  stream  formed,  in 
the  main,  I  should  judge  from  the  statement  of  the  case  by  the 
court,  from  the  surface  waters  arising'from  the  low  boggy  lands 
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in  the  vicinity.  The  effect  of  the  construction  of  the  defend- 
ant's road,  and  the  ditches  referred  to,  was  to  prevent  the 
water  from  going  to  the  plaintiffs  mill  in  its  usual  volume  in 
dry  seasons,  and  caused  it  to  be  discharged  there  in  such  volumes 
in  times  of  high  water,  that  the  plaintiff  could  not  use  it  for  the 
operation  of  his  mill,  but  was  compelled  to  throw  open  his  flood- 
gates and  allow  it  to  run  to  waste.  The  case  was  ably  argued  for 
the  plaintiff,  and  the  court  say : 

"  There  is  no  dispute  about  the  facts  in  this  case.  The  plain- 
tiff's saw-mill  is  upon  a  small  stream,  nearly  two  miles  below  the 
point  where  the  defendant's  road  crosses  such  stream.  At  that 
point  the  land  is  naturally  low  and  marshy,  and  the  defendants,  v 
in  constructing  their  road,  raised  the  bed  thereof  above  the 
natural  surface  of  the  land,  by  excavations  on  each  side,  which 
made  ditches,  by  means  of  which  the  surface  water  of  this  low, 
marshy  land  was,  for  a  considerable  distance,  drawn  off  and 
passed  into  this  stream  on  each  side  of  the  road-bed,  where  the 
stream  is  crossed  by  the  road.  These  ditches  are  wholly  upon 
the  defendants'  land,  and  conduct  the  surface  water  into  this 
stream  upon  their  own  land.  The  only  cause  of  action  stated  in 
the  complaint  is,  in  substance,  that,  by  means  of  these  ditches, 
the  water  from  this  low  land  is  drawn  off  and  conveyed  into  this 
stream  more  rapidly  than  it  would  be  otherwise ;  and  in  the  wot 
season,  and  in  times  of  flood  and  high  water,  filled  the  stream 
and  the  plaintiff's  pond  so  full,  and  increased  the  volume  of 
water  to  such  an  extent,  that  he  could  not  use  the  same,  but  was 
compelled  to  open  his  gates  and  let  the  water  flow  without  using 
the  same ;  and  that,  as  the  dry  season  came  on,  the  water  was,  by 
the  same  means,  drawn  off  so  rapidly  from  these  low,  wet  grounds, 
that  the  stream  did  not  keep  up  as  it  did  before,  and  the  supply 
which  said  stream  was  accustomed  to  receive  gradually  from 
such  wet  lands  was  earlier  exhausted,  and  the  plaintiff's 
mill  thereby  was  compelled  to  lie  idle  and  unemployed  for 
want  of  water  for  a  much  longer  period  than  formerly,  and  a 
much  longer  period  than  it  would,  had  these  drains  hot  been 
made.  The  testimony  tended  to  sustain  these  allegations  in  the 
complaint.  It  appeared  from  the  evidence  that  there  was  no  natu> 
ral  outlet  or  water-course  from  this  low  wet  land  into  the  creek, 
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but  a  gentle  and  gradual  inclination  of  the  surface  for  a  long  dis- 
tance toward  the  stream.  The  defendant's  ditches  extended 
through  these  lands  for  a  distance  of  over  two  miles,  and  it 
appears  that  the  owners  of  the  lands  along  this  distance,  adja- 
cent to  the  railway,  have  availed  themselves  of  the  defendant's 
ditches,  and  drained  the  surface  water  from  their  lands,  by 
means  of  ditches  through  the  same,  emptying  into  the  defend 
ant's  ditches. 

By  these  means  the  surface  water  is  discharged  from  these  wet 
lands,  and  the  same  are  rendered  tillable  and  productive,  instead 
of  remaining  waste  lands,  and  serving  as  a  mere  reservoir  to  hold 
water  for  the  use  of  the  plaintiffs  mill,  for  a  few  more  days  or 
weeks  each  summer. 

It  is  entirely  clear  that  these  facts  constitute  no  cause  of  action. 
Every  person  has  the  unquestionable  right  to  drain  the  surface 
water  from  his  own  land,  to  render  it  more  wholesome,  useful  or 
productive,  or  even  to  gratify  his  taste  or  will,  and  if  another  is 
inconvenienced  or  incidentally  injured  thereby  he  cannot  complain. 
~Eo  one  can  divert  a  natural  water-course  and  stream  through  his 
land  to  the  injury  of  another  with  impunity,  nor  can  he,  by  means 
of  drains  or  ditches,  throw  the  surface  water  from  his  own  land 
upon  the  land  of  another  to  the  injury  of  such  other.  But  where 
a  person  can  drain  his  own  land  without  turning  the  water  upon 
the  land  of  another,  or  where  it  can  be  done  by  drains  emptying 
into  a  natural  stream  and  water-course,  there  can  be  no  doubt  of 
his  right  thus  to  drain,  even  though  the  effect  may  be  to  increase 
the  volume  of  water  unusually  at  one  season  of  the  year  or  to 
diminish  the  supply  at  another. 

~Ho  one  can  be  required  to  suffer  his  land  to  be  used  as  a  reser- 
voir or  water  table  for  the  convenience  or  advantage  of  others. 
This  principle  is  laid  down  by  all  the  judges  in  Eawstron  v.  Tay- 
lor, 11  Exch.  369.  It  is  also  recognized  as  the  true  rule  by 
Denio,  Ch.  J.,  in  Goodale  v.  Tuttle,  29  K  T.  459,  at  page  467, 
where  he  says :  "  In  respect  to  the  running  off  of  surface  water 
caused  by  rain  or  snow,  I  know  of  no  principle  which  will  pre- 
vent the  owner  of  land  from  filling  up  the  wet  and  marshy  places 
on  his  own  soil,  for  its  amelioration  and  his  own  advantage, 
because  his  neighbor's  land  is  so  situated  as  to  be  incommoded 
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by  it.  Such  a  doctrine  would  militate  against  the  well-settled 
rule  that  the  owner  of  land  has  full  dominion  over  the  whole 
space  above  and  below  the  surfaee."  In  Miller  v.  Zaubach,  47 
Penn.  154,  Thompson,  J.,  in  delivering  the  opinion  of  the  court, 
says :  "  No  doubt  the  owner  of  land  through  which  a  stream 
flows  may  increase  the  volume  of  water  by  draining  into  it,  with- 
out any  liability  to  damages  by  a  lower  owner.  He  must  abide 
the  contingency  of  increase  or  diminution  of  the  flow  in  the  chan- 
nel of  the  stream,  because  the  upper  owner  has  the  right  to  all 
the  advantages  of  drainage  or  irrigation,  reasonably  used,  which 
the  stream  may  give  him." 

This  rule  commends  itself  to  general  acceptance  by  its  sound 
sense,  and  easy  adaptability  to  the  common  wants,  interests  and 
necessities  of  adjacent  owners  of  lands.  See  also  Kauffman  v. 
Greisemer,  26  Penn.  407;  Martin  v.  Riddle,  id.  415,  note; 
Williams  v.  Gale,  3  H.  &  J.  231 ;  Angell  on  "Water-courses  (6th 
ed.),  §§  108a  to  108s),  where  the  whole  doctrine  of  drainage  is 
examined  and  treated." 


Sec.  384.  A  novel  question   arose  in  the  case  of  Wajj 
Porter,  61  Barb.  (N.  Y.  S.  C),  130. 

In  that  case  the  question  as  to  the  right  of  the  owner  of  land 
to  improve  a  spring  upon  his  own  premises  for  his  own  use  and 
convenience  arose.  It  seemed  that  the  defendant  was  the  owner 
of  land  adjoining  the  plaintiffs,  and  that  he  dug  out  and  tubed  a 
spring  thereon  for  his  own  use  and  convenience.  The  spring 
overflowed  and  the  water  therefrom  passed  on  to  the  plaintiff's 
premises,  to  recover  the  damages  arising  from  which  this  suit  was 
brought. 

The  plaintiff  was  non-suited  and  the  case  passed  to  the  Supreme 
Court  on  exception.  In  delivering  the  opinion  of  the  court, 
Johnsoh,  J.  said :  "  I  have  been  unable  to  find  any  adjudged 
case  like  this  in  its  facts,  or  bearing  any  near  analogy  to  it.  Had 
it  been  the  case  described  in  the  complaint,  of  digging  a  pit,  well 
or  fountain,  by  the  defendant,  and  opening  and  exposing  divers 
springs  by  such  excavation,  which  filled  up  the  pit  or  well,  and 
overflowed  the  same,  and  ran  from  thence  upon  the  plaintiff's 
premises,  where  the  water  from  such  springs  had  not  been  accus- 
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tomed  to  flow,  and  did  not  naturally  go,  I  should  have  no  doubt 
that  it  would  give  a  right  of  action  to  the  plaintiff,  should  he  be 
injured  thereby.  The  case  would  fall  within  the  maxim,  'Sic 
utere  tuo  ut  aUenwm  non  Icedas.'  But  no  such  case  is  made  by 
the  evidence  on  either  side. 

"  There  was,  and  had  been,  as  far  back  as  any  one  appears  to 
have  any  knowledge  of  the  premises,  a  living  spring  upon  the 
defendant's  premises  at  the  place  where  he  made  his  excavation, 
surrounded  by  a  wet,  marshy  piece  of  ground,  where  cattle  were 
accustomed  to  be  watered,  and  water  obtained  for  use.  This  was 
immediately  adjacent  to  the  plaintiff's  land,  which  lay  below  the 
defendant's.  The  natural  outlet  and  water-course  for  this  marsh 
and  spring  was  over  the  plaintiff's  land,  and  naturally  could  go 
no  where  else.. 

"  This  the  plaintiff  does  not  deny,  but  substantially  admits, 
though  he  does  not  admit  that  it  was  at  all  times  a  flowing  spring. 
The  defendant  in  order  to  make  a  more  convenient  and  suitable 
place  for  watering  his  stock,  dug  out  this  spring  to  a  depth  of  two 
or  three  feet  below  the  surface,  and  placed  therein  a  curb  made 
from  the  trunk  of  a  hollow  tree,  between  two  and  three  feet  in 
diameter,  and  five  or  six  feet  in  length. 

"  The  top  of  the  tube  was  placed  nearly  two  feet  above  the 
surface  of  the  ground,  and  about  four  inches  above  the  surface  a 
hole  was  cut,  an  inch  or  more  in  diameter,  for  the  escape  of  the 
water  from  the  curb. 

"  The  water  never  overflows  the  curb,  nor  rises  above  the  hole, 
but  runs  constantly  from  the  hole  in  larger  or  smaller  volume,  as 
the  season  varies.  There  was  a  conflict  of  evidence  in  regard  to 
the  fact  whether  more  water  flowed  from  this  curb,  and  upon  the 
plaintiff's  land,  now,  than  flowed  formerly  from  the  spring  and 
marshy  place  before  the  excavation ;  and  had  the  right  of  action 
depended  upon  this  question,  the  case  should  have  been  submitted 
to  the  jury. 

"  But  in  my  opinion  the  right  of  action  does  not  turn  upon 
that  question,  nor  upon  the  question  whether  the  plaintiff 's  land 
is -more  or  less  injured  by  the  escape  of  the  water  through  it. 

"  The  natural  outlet  and  water-course  from  this  spring  having 
been  always  through  the  plaintiff 's  land,  the  defendant  had  an 
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easement  there  for  the  flow  of  that  water.  It  was  his  water- 
course, and  if  by  reason  of  the  improvement  of  this  spring  an 
additional  quantity  of  water  was  made  to  pass  through  it  at  cer- 
tain seasons  of  the  year  to  the  plaintiff's  injury,  it  was  darrmum 
absque  injuria,  within  the  principle  of  Waffle  v.  JV.  T.  Cent.  B. 
E.  Co.,  58  Barb.  413. 

"  The  case  is  quite  different  in  principle  from  that  of  drainage 
of  falling  or  standing  water,  which  has  no  natural  outlet,  upon 
the  lands  of  another.  But  even  there,  a  party  may  lawfully 
drain  his  lands  into  a  natural  water-course  without  being  liable 
to  an  action  for  the  consequential  injury  to  those  living  upon  the 
banks  of  such  stream.  I  am  prepared  to  hold  that  every  owner  of 
land  has  the  right  to  clean  out  and  tube  or  wall  up  a  natural  spring 
upon  his  own  land,  for  his  own  use  and  convenience,  when  he 
does  not  thereby  change  the  natural  course  of  the  flow  of  the 
water  therefrom,  and  makes  no  change  to  the  injury  of  another, 
except  what  may  result  from  an  increased  flow  of  water  in  the 
natural  channel  and  outlet  of  such  spring.  It  is  not  such  a  wrong- 
ful use  of  the  easement  or  abuse  of  the  right  as  will  give  a  right 
of  action  to  the  owner  of  the  servient  estate.  It  is  a  question 
simply  as  to  whether  an  unlawful  or  improper  use  has  been  made 
of  the  natural  easement  by  the  defendant.  In  the  view  I  have 
taken,  no  unlawful  use  has  been  made,  and  the  case  was  properly 
decided  at  the  circuit  upon  the  plain  facts.  The  case  might  very 
properly  have  been  submitted  to  the  jury,  and  probably  would 
have  been  had  the  request  been  made  by  the  plaintiff's  counsel. 

"  But  as  no  such  request  was  made,  and  the  law  was  properly 
applied  to  the  facts  established  by  the  evidence,  the  exception  to 
the  decision  is  not  well  taken.  The  judgment  must  therefore 
be  affirmed." 

Sec.  385.  In  Popplewett  v.  Hodgkinson,  20  Law  Times  (N.  S.) 
578,  the  rights  of  parties  to  drain  their  lands  when  the  effect  of 
such  drainage  would  be  injurious  to  others  was  fully  discussed.  In 
that  ease  the  plaintiff  was  the  mortgagee  in  receipt  of  the  rents  of 
the  land,  with  the  houses  and  other  buildings  thereon,  with  scul- 
leries, ash-pits,  privies  and  yard  wall. 

The  defendant  was  a  builder,  and  in  1867  made  the  excavation 
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and  built  the  walls  of  a  church  called  St.  Gabriel's  Church,  on 
land  separated  from  the  plaintiff's  land  by  a  passage  four  feet 
wide. 

On  the  21st  of  April,  1835,  Wilbraham  Egerton,  being  seized 
in  fee  of  the  land  on  which  the  plaintiff's  cottages  as  well  as  the 
church  was  afterward  built,  conveyed  the  land  for  building  pur- 
poses, subject  to  a  chief  rent,  to  Mr.  Samuel  T.  Harding.  On 
the  11th  of  April,  1864,  Harding  conveyed  to  Coleman  for  build- 
ing purposes,  a  portion  of  the  said  land,  on  which  the  plaintiff's 
cottages  were  afterward  built.  On  the  15th  April,  1864,  Coleman 
mortgaged  the  same  to  plaintiff.  On  24th  April,  1864,  Harding 
conveyed  to  Coleman  the  remaining  part  of  the  land  on  which 
plaintiff's  cottages  were  afterward  built.  On  30th  April,  1864, 
Coleman  mortgaged  the  same  to  plaintiff. 

On  3d  June,  1864,  Harding  conveyed  to  one  Esdaile  the 
adjoining  land,  on  which  said  excavation  was  made  and  the 
church  built,  and  by  successive  conveyances  the  same  became 
absolutely  vested  in  certain  persons  as  church  trustees,  for  the  pur- 
pose of  erecting  a  church  thereon.  The  church  trustees  entered 
into  a  contract  with  the  defendant  for  making,  and  the  defendant 
made,  the  excavations,  and  erected  the  walls  of  said  church  under 
the  superintendence  of  the  architect  of  the  trustees,  and  with 
their  authority.  The  land  on  which  the  plaintiff's  cottages  were 
erected,  also  the  land  on  which  the  excavations  were  made  and 
the  said  church  walls  erected,  were  considerably  lower  than  the 
adjoining  land,  and  were  uneven  and  on  a  slope,  at  the  bottom 
of  which  there  had  been  pits  of  water ;  and  said  lands  had  been 
used  for  the  purpose  of  shooting  thereon  rubbish  and  wet  sweep- 
ings, slops,  and  other  refuse  from  the  streets,  and  were  spongy 
and  charged  with  moisture.  Coleman,  in  building  the  plaintiff's 
cottages,  levelled  the  surface  of  the  land  and  did  not  drain  the 
same  and  dig  the  foundations  to  equal  depth,  so  that  some  parts 
penetrated  iDto  the  natural  soil,  and  other  parts  rested  .on  the 
rubbage  and  refuse,  without'  previously  draining  the  same. 
The  cottages  so  built  were  termed  jury-built  cottages,  and  were 
continually  undergoing  repairs  down  to  the  time  of  the  exca- 
vations made  by  defendant.  In  making  excavations  for  the 
walls  of  the  church  it  was  necessary  for  the  defendant  to  exca- 
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vate  down  to  the  natural  soil,  and  until  he  got  a  good 
foundation  therein  in  some  places  to  the  depth  of  from  ten  to 
twenty  feet  below  the  level  of  Ely  street.  In  the  operation  of 
making  the  excavation,  and  in  consequence  of  the  depth  to  which 
it  was  necessary  for  the  defendant  to  go,  the  wet,  spongy  land  on 
which  the  plaintiff's  cottages  were  erected  became  drained  and 
the  water  drawn  from  under  the  surface  thereof.  In  consequence 
of  such  draining  of  the  water,  the  land  under  the  plaintiff's  cot- 
tages subsided,  and  thereby  caused  the  walls  and  structure  of  the 
sculleries,  ash-pits  and  privies  to  subside  and  crack  to  a  greater 
extent  than  before  the  excavations.  The  excavations,  and  also 
the  erection  of  the  church  walls  and  filling  in  of  excavations, 
were  all  done  with  proper  care,  and  the  subsidence  was  attrib- 
utable, not  to  the  falling  in  of  the  plaintiff's  land,  but  to  the  sub- 
sidence of  such  land  caused  by  the  drawing  off  the  underground 
water  from  the  wet  and  moist  land  by  the  excavation  being  made 
by  the  defendant  in  the  adjoining  land  at  the  lower  levels  above 
mentioned.  The  plaintiff's  land  would  have  subsided  by  reason 
of  the  excavations,  even  if  the  buildings  had  not  been  erected 
thereon,  but  the  land  would  have  sustained  no  appreciable  dam- 
age. The  defendant  was  not  guilty  of  negligence  and  unskill- 
fulness.  The  question  for  the  court  was  whether,  under  the 
circumstances,  the  plaintiff  was  entitled  to  recover  for  the  damages 
caused  by  the  tapping  and  drawing  off  water  from  plaintiff's 
land.  The  conveyance  from  Harding  to  Coleman  was  a  convey- 
ance in  fee,  in  consideration  of  rent  charge  reserved  out  of  the 
land,  and  contained  covenant  by  Coleman  that  he,  his  heirs, 
executors,  administrators  or  assigns,  would  pay  the  said  rent 
charge,  and  also,  within  the  space  of  six  months,  erect,  build  and 
finish  upon  the  land  conveyed,  ten  dwelling-houses,  sufficient  to 
cover  said  rent,  and  would  keep  them  in  sufficient  repair. 
Cockbubn,  C.  J.,  said :  "  There  is  no  general  rule  of  law  by 
which  the  owner  of  land  can  be  prevented,  under  such  circum- 
stances as  these,  from  draining  off  the  water  for  the  improvement 
of  his  land.  It  is  well  settled  that  an  owner  cannot  withdraw 
his  soil  so  as  to  deprive  the  adjacent  owner's  land  of  its  natural 
support ;  it  is  also  well  settled  that  where  houses  have,  by  length 
of  time,  acquired  a  right  of  support,  the  owner  of  adjacent  land 
51 
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cannot  withdraw  his  soil  so  as  to  deprive  them  of  tnat  sup- 
port. It  is  no  removal  of  adjacent  soil  which  does  the  mis- 
chief here,  but  simply  the  effect  caused  by  the  removal 
of  the  water  through  drainage.  It  may  be  that  wheri  there 
is  a  grant  for  a  specific  purpose,  on  the  principle  that  no 
man  can  derogate  from  his  own  grant,  a  grantor  may  be  pre- 
vented from  doing  any  thing  which  would  injure  the  grantee's 
land  in  reference  to  that  specific  purpose  for  which  it  was  granted. 
It  may  be,  in  the  case  put  by  Mr.  Holker  by  way  of  example,  his 
contention  would  be  well  founded.  If  the  persons  who  conveyed 
a  part  of  Chat  Moss  for  the  express  purpose  of  making  a  railway 
upon  it,  were  to  drain  some  part  of  the  Moss  so  near  to  the  rail- 
way as  thereby  to  draw  off  the  water  and  loosen  the  foundation, 
there  might  perhaps  be  a  right  of  action,  on  the  principle  that 
none  can  be  allowed  to  derogate  from  his  own  grant ;  but  however 
that  might  be,  that  principle  does  not  apply  here  for  this  reason : 
The  lands  of  both  parties  are  derived  from  a  common  grantor. 
And  it  must  be  taken  as  to  the  conveyance  of  the  lands  of  the 
plaintiff  that  they  were  conveyed  for  building  purposes  to  this 
extent,  viz.:  that  there  was  a  stipulation  that  the  grantee  shculd 
build  a  sufficient  number  of  houses  to  secure  the  rent,  but  really 
I  can  see  nothing  which  would  at  all  warrant  the  implication  of 
a  condition  that  the  grantor  would  not  do  with  the  adjoining  land 
that  which  is  incident  to  the  ordinary  purposes  for  which  land  is 
used,  and  especially  to  the  purposes  to  which  the  grantee  might 
anticipate  it  would  be  applied.  In  this  case  the  land  was  in  the 
vicinity  of  a  populous  town,  and  both  the  land  conveyed  and 
the  land  retained  would  obviously  be  applied  to  building  pur- 
poses. Would  it  be  under  such  circumstances  reasonable  to  sup- 
pose that  none  of  the  adjoining  land  would  be  applied  to  build- 
ing purposes,  and  if  so  applied,  it  would  not  be  convenient  to 
deal  with  it  as  has  been  done  here  ?  The  buildings  might  be 
larger  or  smaller,  and  it  might  therefore  become  necessary  to 
excavate  and  drain  to  a  greater  or  less  depth.  It  so  happens  that 
here  a  church  was  built,  and  to  make  the  foundations  secure,  it 
became  necessary  to  drain  somewhat  deeper  than  if  a  lighter 
building  were  erected.  The  argumert  is  that  the  plaintiff's  land 
was  conveyed  for  baMing  purposes,  but  there  was  nothing  in  that 
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to  warrant  the  grantee  in  supposing  that  the  adjoining  land  being 
also  applicable  to  building  purposes,  would  be  wanted  only  for 
buildings  of  the  same  description  as  those  on  his  own  land.  We  can- 
not understand  these  circumstances  imply  a  covenant  not  to  apply 
such  adjoining  land  to  those  purposes,  and  to  drain  for  the  purpose 
of  obtaining  a  solid  foundation,  and  for  the  convenience  and  advan- 
tage of  the  occupiers  of  the  buildings  which  might  be  put  there. 
There  is  no  general  obligation  at  law  not  to  drain,  and  the  obli- 
gation can  only  arise  from  the  application  of  the  principle  that  no 
one  can  be  permitted  to  derogate  from  his  own  grant.  "Now  the 
grant  here  for  building  purposes  could  give  no  reason  to  suppose 
that  the  grantor  meant  to  withdraw  the  adjacent  land  from  the 
most  useful  and  natural  purposes  to  which  it  might  be  put,  or  to 
prevent  himself  from  doing  with  it  what  is  naturally  incident  to 
such  purposes.  I  think,  therefore,  that  there  is  no  reason  for 
implying  any  such  covenant  on  the  part  of  the  grantor  as  is  here 
suggested,  and  that  our  judgment  must  be  for  the  defendant." 
Thus  it  will  be  seen  that  a  person  may  drain  his  land  and  relieve 
it  of  the  water  lying  inert  upon  the  surface,  or  that  is  under  the 
surface  mingled  with  the  soil  itself,  and  that  if  his  neighbor  is 
damaged  thereby  it  is  "  damnum  absque  injuria." 

Sec.  386.  By  the  civil  law  the  owner  of  higher  ground  has  a 
servitude  upon  the  lower  estates,  to  the  extent  of  the  discharge 
of  all  the  surface  water  from  the  higher  estate,  and  the  owner 
of  the  lower  estate  cannot  prevent  the  water  from  passing  over 
his  land. 

Indeed  these  natural  servitudes  may  be  said  to  be  cotemporane- 
ous  with  the  right  of  property  itself.1  Every  land-owner,  jure 
naturw,  has  a  right  to  the  continual,  natural  flow  of  running 
streams  through  his  land,  and  no  owner  above  or  below  him  on 
the  stream  has  a  right  to  interfere  with  this  right  to  his  prejudice. 
A  servitude  is  imposed  upon  his  estate,  and  every  estate  through 
which  the  stream  flows,  to  receive  and  transmit  it,  without  let  or 
hindrance.  This  is  a  natural  servitude,  reciprocal  in  its  nature, 
and  binding  upon  each  estate  through  which  the  stream  flows. 
Neither  estate  can  rid  itself  of  it,  and  neither  estate  can  unreason- 
1  Pardessus,  Tr.,  des  Serv.  Introduction  L 
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ably  violate  the  obligations  that  it  imposes  without  becoming  liable 
for  all  the  damage  resulting  therefrom. 

It  is  upon  the  same  principle  that  the  servitude  of  receiving 
and  discharging  the  surface  water,  arising  from  purely  nalwral 
causes,  is  imposed  upon  a  lower,  in  favor  of  a  higher  estate.1 
Although,  as  will  be  seen  hereafter,  this  is  not  a  reciprocal  servi- 
tude, as  the  owner  of  the  higher  estate  may,  if  he  elects  to  do  so, 
entirely  divert  the  water  from  the  lower  estate,  or  deal  with  it  as 
he  pleases,  so  that  he  does  not  thereby  injure  others  in  its  dis- 
charge.' But  this  servitude  only  exists  in  favor  of  the  dominant 
estate  to  the  extent  of  receiving  and  discharging  water  therefrom 
that  arises  from  purely  natural  causes.'  The  owner  of  the  domi- 
nant estate  cannot  lawfully,  by  artificial  means,  change  either  its 
course  or  volume,'  and  if  -he  does,  he  thereby  creates  a  nuisance 
which  the  owner  of  the  servient  estate  may  abate,  or  for  which 
he  may  maintain  an  action.' 

There  are,  however,  exceptions  made  in  favor  of  the  dominant 
estate,  to  the  extent  that  he  may  make  any  reasonable  use  of  his 
premises  for  agricultural  purposes,  and  if,  from  such  reasonable  use, 
the  course  of  the  surface  water  is  changed,  no  action  lies  therefor.' 

Judge  Rediteld,  in  a  note  to  the  case  oi  Swett  v.  Cutis,  50 
N.  H.  439,  in  the  Am.  Law  Eegister,  vol.  20,  pp.  19-24,  says : 
"  The  right  of  land-owners  to  deal  with  surface  water  and  all 
water  mixed  with  the  soil,  or  coming  from  underground  springs, 
in  any  manner  they  may  deem  necessary  for  the  improvement  or 
better  enjoyment  of  their  land,  is  most  unquestionable ;  and  if, 
by  so  doing,  in  good  faith,  and  with  no  purpose  of  abridging  or 
interfering  with  any  of  their  neighbor's  rights,  they  necessarily 

1  Chasemore   v.   Richards,  7  H.   L.  8  Kauffman  v.  Griesmier,  26  Penn. 

Cas.  349 ;  Shury  «.  Piggott,  3  Bulst.  St.  407 ;  Martin  r>.  Jett,  13  La.  504 ; 

340;  Gilham  v.  R.  B.  Co.,  49  111.  484;  Miller  v.  Lambach,  47  Penn.  St.  155 ; 

Gormley  v.  Sanford,  52  111.  158 ;  Tootle,  Beard  s.  Murphy,  37  Vt.  104 ;  Hays  9. 

■o.  Clifton,  22  Ohio  St.  492 ;   Miller  0.  Hinkleman,  68  Penn.  St.  324. 

Laubach,  47  Penn.  St.  155  ;  Lattimore  4  Livingston  g.  McDonald,  21  Iowa, 

v.  Davis,  14  Sa.  161 ;  Bellows  o.  Sackett,  160 ;  Hays  s.  Hinkleman,  68  Penn.  St. 

15  Barb.  (N.  Y.)  96 ;  Kauffman  v.  Gries-  324  ;  Miller  t>.  Laubach,  47  Penn.  St. 

mier,  26   Penn.  St.  407;   Laumier  v.  155;  Martin  v.  Riddle,  26  Penn.  St.  415  j 

Francis,  23  Missouri,  181.  Adams  v.  Walker,  34  Conn.  466  •  Laney 

8  Broadbent  v.  Ramsbotham,  11  Ex.  •».  Jasper,  39  111.  54. 

115 ;  Waffle  v.  R.  R.  Co.,  58  Barb.  (N.T.)  »  Beard  v.  Murphy,  37  Vt.  104. 

413;  Livingston  v.  McDonald, 21  Iowa,  9  Livingston  v.  McDonald,  21  Iowa, 

160 ;  Frazier  v.  Brown,  12  Ohio  St.  357 ;  160 ;  Goodale  t.  Tuttle,  29  N.  T.  467; 

Goodale    v.    Tuttle,    29    N.  T.  467 ;  Sweet  v.  Cutts,  50  N.  H.  439. 
Bowlesby  ».  Speer,  31  N.  G.  352. 
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do  damage  to  their  neighbor's  land,  it  must  be  regarded  as  no 
infringement  of  the  maxim  "  sio  utere,  eto,"  but  must  be  held 
damnum  absque  injuria."  1 

Mr.  "Washburn,  in  his  excellent  work  on  Easements,  p.  455,  in 
referring  to  this  note,  puts  this  pertinent  query,  "  How  far  is  the 
lawfulness  of  the  act  affected  by  the  motive  in  doing  it?"  I 
apprehend  that  Mr.  Eedfield  does  not  intend  to  convey  the  idea 
in  the  note  referred  to,  that  the  motive  with  which  a  lawful  act 
is  done,  has-  any  effect  upon  the  question  of  liability,  but  that 
this  is  one  of  that  class  of  acts  where  the  presence  or  absence  of 
proper  motives  determines  the  question  of  the  lawfulness  of  the 
act  itself.  According  to  his  statement  of  the  law,  the  question 
of  motive  must  be  coupled  with  a  fair  exercise  of  the  judgment  of 
the  owner  of  the  estate,  as  to  what  is  n'ecessary  for  its  improve- 
ment, and  when  the  two  concur  that  his  acts  are  lawful,  even 
though  damage  results  to  others  therefrom.  There  can  be  no 
question  that  this  doctrine  is  founded  upon  sound  policy,  and  is 
essential  to  the  proper  development  and  use  of  land,  and  it  seems 
to  me  that,  surrounded  by  the  safeguards  suggested  in  the  note 
referred  to,  it  will  never  be  found  to  operate  harshly.  If  the 
owners  of  land  were  to  be  prevented  from  making  necessary 
improvements  thereon,  because  in  so  doing  they  would  cut  off  a 
supply  of  surface  or  underground  water  from  another  estate,  or 
because  they  would  send  on  to  the  estate  of  another  a  tithe  more 
or  less  of  it,  or  in  a  different  way  or  at  a  different  point,  or 
because  their  estate  had  ceased  to  be  so  valuable  an  escape  valve 
as  formerly  for  the  water  coming  from  a  higher  estate,  it  certainly 
would  tend  essentially  to  retard  the  growth  of  cities  and  towns, 
and  that  healthy  progress  in  agricultural  improvement  that  is 
essential  to  the  full  development  of  the  resources  of  the  country. 
By  necessary  improvements  upon  one's  estate  is  not  meant  such 
changes  in  its  condition  as  may  be  suggested  by  taste  or  fancy,  or 
even  the  interests  of  the  owner,  but  such  improvements  as  are 
essential  to  the  beneficial  enjoyment  of  the  property  for  such  pur- 
poses as  such  property  are  usually  devoted  to. 

1  The  principle   announced    by  Mr.  v.  R.  R.  Co.,  58  Barb.  (N.  T.)  413  ;  Benta 

Redfield  in  the  note  supra  is  sustained  v.  Armstrong,  8  W.  &  S.  (Penn.)  40 ; 

by  Bowlesby  v.  Speer,  31  N.  J   351 ;  Pixley  v.  Clark,  35  N.  Y.  532;  Prazier 

Livingston  v.  McDonald,  21  Iowa,  160 ;  v.  Brown,  12  Ohio  St.  300. 
Goodale  v.  Tattle,  24  N.  T.  467 ;  Waffle, 
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To  that  extent  any  land-owner  may  go,  and  if  injury  results  to 
others  it  must  be  borne  as  among  the  incidents  fairly  and  legiti- 
mately imposed  upon  their  estate.  A  farmer  cannot  be  prevented 
from  ploughing  his  land  for  the  purpose  of  cultivation,  even 
though  by  so  doing  he  turns  back  the  surface  water  upon  his 
neighbor's  land  that  would  otherwise  escape  over  his  ;  but  if,  for 
his  own  interest,  and  without  any  other  purpose  than  to  prevent 
the  escape  of  surface  water  over  his  land  from  his  neighbor's 
estate,  he  should  plough  a  furrow  on  the  dividing  line,  he  would 
be  liable  for  all  the  damage  resulting  from  his  act.1 

If,  by  the  construction  of  a  house  or  other  building,  the  course 
of  surface  water  is  changed  and  thereby  made  to  flow  upon  the 
premises  of  another,  no  liability  attaches  for  the  consequences ;  * 
but  if  this  result  is  produced  by  the  grading  of  the  lot,  and 
changing  the  level  and  character  of  its  surface,  liability  does 
attach,  and  the  person  thus  making  the  change  is  responsible 
for  all  the  damages  that  ensue.'  But  in  Maine  it  is  held  that  a 
person  may  make  any  change  in  the  surface  of  his  soil  that  his 
taste  or  interest  dictates,  and  that  the  change  in  the  flow  of  sur- 
face water  thereby  produced  is  not  actionable,  even  though  the 
land  filled  up  is  swail,  if  thereby  no  natural  water-course  is 
obstructed.* 

Every  person  may  drain  his  land  in  a  proper  manner,  but  he, 
in  doing  so,  must  exercise  care  that  no  injury  results  to  others ; 
and  if  the  drainage  is  effected  by  connecting  his  drain  with  a  pub- 
lic sewer,  he  will  be  liable  for  all  the  damages  that  result  to  oth- 
ers, for  any  neglect  in  preventing  the  escape  of  water  therefrom 
in  consequence  of  his  interference  with  the  sewer.' 

No  one  has  the  right  to  increase  the  flow  of  surface  water  by 
adding  thereto  water  which  does  not  originate  from  natural 
causes,  and  if  a  person  does,  by  artificial  means  or  otherwise,  add 
to  the  natural  flow  of  water  passing  over  the  surface  of  his  land, 
whether  by  throwing  filthy  water  there,  or  by  turning  the  course 
of  the  water  of  a  spring,  or  making  changes  in  the  surface  that 

1  Tootle  v.  Clifton,  22  Oliio  St.  492  ;  Goodale  v.  Tuttle,  29  N.  T.  467 ;  Benta 

Livingston  v.  McDonald,  21  Iowa,  160;  v.  Armstrong,  8  W.  S.  (Penn.)  40. 
Laney  v.  Jasper,  39  111.  54 ;  Adams  v.        8  Adams  v.  Walker,  34  Conn.  466. 
Walker,  34  Conn.  466.  4  Bangor  o.  Lansil,  51  Me.  521. 

8  Bowlesbys.  Speer,2  Vroom.  (N.  J.)        6  Hawkesworth    v.   Thompson.    98 

351  ;Frazier«).  Brown,  12  Ohio  St  300;  Mass.  77. 
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changes  the  course  of  the  water,  he  is  liable,  even  though  no 
actual  damage  ensues.1 

But  in  Louisiana  it  is  held  that  when,  for  the  purposes  of  agri- 
culture, a  ditch  or  channel  is  dug,  leading  only  such  water  into  it 
as,  in  a  state  of  nature,  would  find  its  way  over  the  lower  estate 
by  slower  process,  this  is  not  such  an  aggravation  as  renders  the 
owner  of  the  upper  estate  liable,  where  it  does  not  tend  to  redeem 
swamp  land,  or  to  turn  the  natural  course  of  the  water  in  another 
direction,*  but  that  a  person  has  no  right  to  change  the  natural 
course  of  the  water,  even  though  the  change  is  in  fact  beneficial 
to  the  lower  estate,  as  the  owner  of  the  servient  estate  has  a  right 
to  elect  to  have  the  servitude  exercised  naturally,  whether  injuri- 
ous to  him  or  not." 

A  person  having  on  his  premises  a  marshy  basin  of  water  hav- 
ing no  natural  outlet,  cannot  dig  drains  and  discharge  this  water 
upon  the  estate  of  another ;  *  neither  can  he  in  any  manner  arti- 
ficially increase  the  flow  of  water  over  the  lower  land,  or  throw 
it  upon  the  servient  estate  in  a  manner  other  or  different  from 
what  it  naturally  goes  there.'  The  owner  of  the  inferior  estate 
is  bound  to  receive  the  water  from  the  dominant  estate,  and  if 
by  building  or  making  other  erections  upon  his  premises,  he  dams 
up  the  water  and  sustains  serious  damage  from  its  discharge  upon 
his  premises,  he  has  no  legal  cause  of  complaint,  but  must  bear 
the  loss  as  incident  to  his  estate.  He  cannot  change  the  character 
of  the  servitude  by  any  act  of  his,  and,  however  valuable  his 
improvements,  or  however  great  the  loss  to  him  from  being  com- 
pelled to  receive  the  water,  he  must  receive  it,  and  the  misfortune 
is  his  own,  if  there  is  no  method  by  which  its  injurious  results 
may  be  avoided.' 

Sbo.  387.  As  has  previously  been  stated  the  servitude  imposed 
upon  an  estate  for  the  discharge  of  surface  water  over  it  only 
extends  to  such  surface  water  as  arises  from  purely  natural  causes 
and  goes  there  in  a  natural  course.    The  owner  of  an  estate  can- 

1  Beard  v.  Murphy,  37  Vt.  475  ;  Cur-        "  Butler  v.  Peck,  16  Ohio  St.  334. 
'tis  v  R.  R.  Co.,  9  Mass.  428 ;  Butler  «.        8  Livingston  «.  McDonald,  21  Iowa, 

Peck.  16  Ohio  St.  334  160. 

*  Sawen  v.  Sniff,  15  La.   An.  300 ;        •  Laumlier  v.    Francis,    23     Miss. 

Harper  o.  Wilkinson,  15  id.  497.  (Jones)  181. 

'  Barrow  «.  Land/,  15  La.  An.  681. 
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not  gather  the  water  into  one  volume  by  means  of  a  ditch,  and 
discharge  the  water  thus  which  would  otherwise  spread  over  a 
wide  surface,  or  go  there  in  a  different  manner,  and,  it  such  a 
course  is  taken,  or  even  if  a  ditch  is  dug  by  strangers  that  sends 
the  water  over  the  lower  estate  in  an  unnatural  volume,  or  in  an 
unusual  way,  the  owner  of  the  lower  estate  may  legally  obstruct 
its  flow,  and  if  damage  thereby  results  to  the  dominant  estate,  no 
action  lies  therefor,  and  if  the  ditch  exists  upon  the  estate  of 
another,  or  if  it  exists  upon  a  highway,  and  thus  receives  the 
water  from  one  estate  and  discharges  it  over  another,  the  person 
whose  estate  is  thus  drained  by  the  ditch  acquires  no  rights,  even 
by  long  and  immemorial  user,  to  have  the  waters  thus  discharged.1 
This  question  was  considered  in  a  recent  case  in  New  Hamp- 
shire. Sweet  v.  Cutta,  50  N.  H.  439 ;  9  Am.  Kep.  276.  In  that 
case  the  plaintiff  and  defendant  were  the  owners  of  adjoining 
lands  along  which  a  highway  was  located.  There  was  and  had 
been  for  many  years  a  ditch  running  along  the  westerly  side  of 
the  highway,  in  which  the  waters  accumulating  from  the  falling 
of  rains  and  the  melting  of  snows  had  been  accustomed  to  flow, 
and  owing  to  a  depression  in  the  defendant's  land  had  always 
escaped  there,  until  he  built  a  high  embankment  across  this 
depression  so  that  the  water  was  prevented  from  passing  there, 
but  was  thrown  back  and  escaped  over  the  plaintiff's  land,  where 
it  would  not  naturally  have  gone,  and  doing  considerable  damage. 
On  the  trial  in  the  lower  court  the  defendant  requested  the  court 
to  instruct  the  jury  "  that  the  owner  of  adjoining  land  has  a 
right  to  fill  it  up,  though  by  so  doing  he  interrupts  the  flow  of 
surface  water  from  the  highway.  That  the  owner  of  land  may 
lawfully  occupy  and  improve  it  in  such  manner  as  either  to  pre- 
vent surface  water  which  accumulates  elsewhere  from  coming 
upon  it,  or  altering  the  course  of  surface  water  which  has  accu- 
mulated thereon,  or  come  upon  it  from  elsewhere,  although  the 
water  is  thereby  made  to  flow  upon  adjoining  land,  to  another's 
loss."  The  court  refused  to  instruct  the  jury  as  requested,  but 
instructed  them  that,  "  if  so  long  as  memory  goes  back  there 
has  been  a  ditch  on  the  lower  side  of  the  road,  and  the  water 

1  Hayes  v.  Hinkleman,  68  Penn.   St.    324 ;  Martin  v.  Riddle,  26  Id.  415 ;  Mil- 
ler v.  Laubach,  47  Id.  155. 
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during  that  time  had  been  accustomed  to  accumulate  there  from 
rains  and  melting  snows,  and  there  was  a  depression  in  the 
defendant's  land,  by,  through,  or  over  which  part  of  the  water 
in  the  ditch  has  been  wont  to  flow  off  over  the  defendant's 
land,  then  if  the  defendant  built  the  embankment,  and  thereby- 
caused  some  appreciable  portion  of  the  water  from  the  ditch 
to  pass  off,  over  the  plaintiff's  land,  which  would  not  other- 
wise have  done  so,  then  the  defendant  was  liable  therefor." 
Judgment  having  been  given  for  the  plaintiff,  the  question  came 
up  for  final  decision  in  the  supreme  court,  where  the  judgment 
was  reversed,  and  the  ruling  of  the  court  below  repudiated. 
Bellows,  J.,  said:  "In  respect  to  water  not  gathered  into  a 
stream,  but  circulating  through  the  pores  of  the  earth  beneath 
its  surface,  it  is  now  settled  that  aland  owner,  who,  in  the  reason- 
able use  of  his  own  land,  obstructs,  or  diverts  the  flow  of  such 
water,  even  to  the  injury  of  his  neighbor's  land,  is  not  liable  to 
respond  in  damages. 

"  This  is  not  upon  the  principle  that  it  has  been  in  some  cases 
adopted,  that  the  land  owner  has  the  absolute  and  unqualified 
property  in  all  such  water  as  may  be  found  in  his  soil,  and  may 
therefore  do  what  he  pleases  with  it,  as  with  the  sand  and  rock 
that  forms  part  of  the  soil,  but  upon  the  same  general  principle 
that  governs  the  use  of  water  flowing  on  the  surface  in  well- 
defined  streams  or  channels ;  that  is,  to  make  a  reasonable  use  of 
it  for  domestic,  agricultural  and  manufacturing  purposes  —  not 
trenching,  however,  upon  the  similar  rights  of  others. 

"  So  in  respect  to  water  percolating  through  the  soil,  the  land 
owner  may  ordinarily  drain  his  land,  may  obstruct  the  usual 
course  of  the  flow  of  such  water  by  walls  for  cellars  and  other 
purposes,  and  may  dig  wells  and  use  the  water  for  domestic  and 
agricultural  purposes.  The  test  is  the  reasonableness  of  the  use 
or  disposition  of  such  water ;  and  ordinarily  that  is  a  question  of 
fact  for  the  jury  under  the  instructions  of  the  court. 

"In  favor  of  the  unqualified  and  absolute  right  of  the  land 
owner  to  dispose  of  all  such  water  as  he  finds  in  his  soil,  or  that 
he  may  draw  there  by  wells  dug  in  his  own  land,  it  is  urged, 
that  he  can  not  know  the  condition  of  water  beneath  the  surface, 
the  changes  that  take  place,  or  the  sources  of  supply  of  the 
52 
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springs  and  wells  in  the  adjoining  lands,  or  what  portion  is  drawn 
from  his  own  soil,  and  what  was  originally  found  in  his  neigh- 
bor's, and  therefore  that  there  is  no  ground  for  presuming  a 
mutual  agreement  between  the  land  owners  in  ages  past  in  respect 
to  such  underground  water,  or  for  holding  a  right  to  have  been 
acquired  by  use  or  acquiescence.  So  in  the  leading  case  of  Acton 
v.  Bhmdell,  12  Mees.  &  "Wels.  336. 

"  In  the  first  place,  we  do  not  understand  that  the  right  of  the 
riparian  owner  to  the  use  of  streams  of  water  running  upon  the 
surface  is  to  be  deduced  from  the  presumed  mutual  agreement, 
or  acquiescence  of  land  owners,  but  rather  as  a  natural  right, 
incident  to  the  land,  to  partake  in  the  enjoyment  of  the  common 
bounty  of  Providence,  as  in  the  cases  of  light  and  air.1 

"  And  in  the  second  place,  although  it  may  be  true  that  in  the 
majority  of  cases  the  condition  of  the  water-flow  beneath  the 
surface  is  not  accurately  known,  yet  in  a  great  many  instances  its 
general  course,  from  the  slope  of  the  surface,  the  appearance  of 
springs  and  other  indications  of  water,  is  quite  obvious. 

"  Indeed  this  doctrine  appears  to  embrace  that  large  class  of 
cases  where  the  water  flows  in  sight  upon  the  surface  in  wet 
seasons  of  the  year,  but  not  to  such  an  extent  as  to  make  a  regu- 
lar channel  with  banks  and  sides,  and  also  where  the  water  moves 
slowly,  but  obviously,  through  boggy  and  swampy  lands  consti- 
tuting the  sources  of  streams  and  rivers. 

"  The  doctrine,  in  fact,  would  justify  a  land  owner  in  inter- 
cepting and  diverting  the  water,  so  working  its  way  through 
spongy  and  swampy  land,  at  any  point  before  it  was  gathered 
into  a  regular  channel,  although  it  might  be  obvious  that  such 
water  was  the  source  of  a  stream  which  furnished  valuable  mill 
sites,  even  although  such  diversion  was  in  no  way  necessary  to 
the  enjoyment  of  his  land. 

"  The  contrary  doctrine  in  respect  to  water  percolating  beneath 
the  surface  is  established  in  this  State  in  the  well-considered  case 
of  Bassett  v.  Salisbury  Manufaal/wrvng  Company,  43  N.  H. 
569 ;  and  the  question  is,  whether  the  doctrine  of  that  case  applies 
tc  water  which  appears  on  the  surface  in  the  season  of  melting 

1  Dickinson  e.  Canal  Co.,  7  Exchq.    Chasemore  v.  Richards,  2  H.  S  N.  168 
299 ;    Shury  v.  Pigot,  3  Bulst.  339  ;    Tyler  v.  Wilkinson,  4  Mas.  (U.  S. )  397. 
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Bnow  and  heavy  rains,  but  is  not  gathered  into  any  regular  chan- 
nel or  water-course,  or  whether  such  water  stands  upon  the  foot- 
ing of  permanent  streams  running  upon  the  surface  in  regular 
channels.  If  upon  the  latter  footing,  then  the  instructions  were 
sufficiently  favorable  to  the  defendant. 

"  Upon  the  examination  of  the  cases  which  maintain  the  doc- 
trine that  the  land  owner  may  dispose  of  the  water  percolating 
beneath  his  soil  as  he  pleases,  they  will  be  found  to  include  the 
case  of  mere  surface  water  not  gathered  into  streams. 

In  Bawstron  v.  Taylor,  11  Excq.  380,  it  is  laid  down  by 
Paekb,  Baron,  in  the  opinion  of  the  court,  that  in  the  case  of 
common  surface  water  rising  out  of  springy  or  boggy  ground, 
and  flowing  in  no  definite  channel,  although  contributing  to  the 
supply  of  plaintiff 's  mill,  the  supply  being  merely  casual  and  the 
water  having  no  defined  course,  the  defendant  is  entitled  to  get 
rid  of  it  as  he  pleases. 

"The  same  doctrine  is  announced  in  Broadbent  v.  Bams- 
hotham,  11  Exchq.  602,  which  was  an  action  for  diverting  water 
on  defendant's  laud,  which  naturally  flowed  over  the  surface  of  a 
hill  into  a  brook  which  supplied  plaintiff's  mill.  The  court,  per 
Aldeeson,  Baron,  says  the  right  of  the  plaintiff  cannot  extend 
further  than  the  right  of  the  flow  in  the  brook  itself,  and  to  the 
water  flowing  in  some  defined  natural  channel,  either  subter- 
ranean, or  on  the  surface,  communicating  with  the  brook  itself. 
'No  doubt,'  he  says,  'all  the  water  falling  from  heaven  and  shed 
upon  the  surface  of  the  hill,  at  the  foot  of  which  a  brook  runs, 
must,  by  the  natural  force  of  gravity,  find  its  way  to  the  bottom 
and  so  into  the  brook  ;  but  this  does  not  prevent  the  owner  of 
the  land  on  which  this  water  falls  from  dealing  with  it  as  he  may 
please,  and  appropriating  it.  He  can  not,  it  is  true,  do  so  if  the 
water  has  arrived  at,  and  is  flowing  in  some  natural  channel 
already  formed.  But  he  has  a  perfect  right  to  appropriate  it 
before  it  arrives  at  such  a  channel.' 

"  It  is  quite  clear  that  such  surface  water  is  put  upon  the  same 
footing  as  water  percolating  beneath  the  surface ;  and  the  cases 
are  quite  numerous  that  show  it,  and  we  think  it  should  be  so 
upon  principle. 

"  The  great  objection  to  applying  the  doctrine,  which  forbids 


412  SURFACE  WATER. 

the  diversion  of  running  streams,  to  water  circulating  in  the 
pores  of  the  earth,  is,  that  if  applied  without  qualification,  it 
would  to  a  great  extent,  prevent  the  beneficial  emjoyment  and 
improvement  of  one's  own  land.  A  similar  effect,  though  less 
extensive,  would  be  produced  by  applying  that  doctrine  to  mere 
surface  water  not  gathered  into  any  regular  and  defined  channel. 
In  many  cases  of  springy  and  swampy  lands  the  water  moves 
from  a  higher  to  a  lower  level  over  a  wide  space,  which, 
under  such  a  doctrine,  could  not  be  drained,  or  reclaimed.  So 
in  case  of  rain  falling  upon  the  side  of  a  hill,  and  which 
would  naturally  find  its  way  upon  the  surface  into  a  brook  at  the 
bottom,  such  a  doctrine  might  effectually  prevent  the  improve- 
ment of  very  extensive  tracts  of  land. 

"Again,  the  boundary  line  between  what  shall  be  deemed 
underground  percolation,  and  mere  surface-water,  would  often  be 
extremely  difficult  to  define,  and  from  that  source  serious  embar- 
rassments might  arise. 

"  From  the  nature  of  the  case,  then,  we  think  that  the  line  is 
properly  drawn  between  water  running  in  natural  streams  with 
well-defined  channels,  and  that  which  is  merely  spread  over  the 
surface  and  flows  without  any  regular  course  or  channel,  or  cir- 
culates under  the  surface  through  the  pores  of  the  earth. 

"The  authorities  are  numerous  to  this  point,  beside  those 
already  cited.1 

"  These  authorities,  to  be  sure,  hold  generally  that,  in  respect 
to  mere  surface  and  underground  water,  not  gathered  into  streams, 
the  land-owner  where  it  is  found  has  the  unqualified  right  to  dis- 
pose of  it  as  he  pleases,  although  in  some  cases  the  right  appears 
to  be  limited  to  cases  where  it  is  dealt  with  in  the  improvement 
of  such  owner's  land,  and  without  malice,  as  in  WheaUey  v. 
£<mgh,  25  Penn.  St.  532. 

"  But  these  cases  concur  in  putting  all  water  not  gathered  into 
water-courses,  whether  upon  the  surface  or  underneath,  on  the 
same  footing ;  and  so  far  we  think  they  are  right.  As,  however, 
the  case  ot  Bassett  v.  Salisbury  Manuf.  Co.  holds,  in  respect  to 

•3  Kent's  Com.  439,  note  2,   and  Buffumo.  Harris,  5  R.I.  243;  see,  also, 

eases ;  Ashley  e.Wolcott,  11  Cash.  193 ;  Ellis  v.  Duncan,  21  Barb.  230 ;  Washb. 

Luther  v.  Winnisimmet  Co.,  9  id.  171 ;  on  Easem.  868,  and  cases  cited. 
Wheatley  v.  Baugh,  25  Penn.  St.  628 ; 
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water  percolating  through  the  soil,  that  the  land-owner's  right 
to  obstruct  or  divert  it  is  limited  to  what  is  necessary  in  the 
reasonable  use  of  his  own  land,  we  think  the  same  rule  must  be 
applied  to  mere  surface-water  not  gathered  into  a  stream. 

"  To  give  the  land-owner  the  absolute  and  unqualified  right 
of  disposing  of  such  water,  would,  in  many  instances,  be  pro- 
ductive of  great  mischief  to  his  neighbors,  and  lead  to  inter- 
minable struggles  between  them ;  for  the  same  power  to  deal  with 
such  water  would  exist  in  each  land-owner  when  it  was  on  his 
land. 

"  In  many  instances  the  water  would  assume  so  much  the  char- 
acter of  a  natural  water-course  as  to  make  the  application  of 
such  a  doctrine  odious  and  unjust,  while,  at  the  same  time, 
total  want  of  power  to  modify  such  flow  to  meet  the  necessities 
of  the  land-owner,  would  often  stand  in  the  way  of  valuable 
improvements  which  might  be  made  without  6erious  detriment 
to  any  one. 

"  The  doctrine  which  we  maintain  adapts  itself  to  the  ever- 
varying  circumstances  of  each  particular  case,  from  that  which 
makes  a  near  approach  to  a  natural  water-course,  down  by  imper- 
ceptible gradations  to  the  case  of  mere  percolation,  giving  to 
each  land-owner,  while  in  the  reasonable  use  and  improvement 
of  his  land,  the  right  to  make  reasonable  modifications  of  the 
flow  of  such  water  in  and  upon  his  land. 

"  In  determining  this  question,  all  the  circumstances  of  the  case 
would  of  course  be  considered ;  and  among  them  the  nature  and 
importance  of  the  improvements  sought  to  be  made,  the  extent 
of  the  interference  with  the  water,  and  the  amount  of  injury 
done  to  the  other  land-owners  as  compared  with  the  value  of 
such  improvements,  and  also  whether  such  injury  could  or  could 
not  have  been  reasonably  foreseen. 

"  Ordinarily,  a  land-owner  may  dig  a  well  upon  his  own  land, 
even  though,  by  percolation,  it  draws  the  water  from  his  neigh- 
bor's land,  or  even  his  well ;  but  it  would  present  a  very  different 
question  if  the  well  was  dug  by  him  with  the  express  purpose  of 
transferring  the  water  in  his  neighbor's  spring  or  well  to  his  own, 
and  knowing  that  this  would  be  the  result. 

"  So,  too,  the  owner  of  extensive  swamp  lands,  which  are  the 
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source  of  a  river  furnishing  valuable  mill  sites,  might  reasonably 
be  allowed  to  drain  it  by  bringing  the  water  into  one  channel, 
when  it  might  be  regarded  as  unreasonable  to  divert  it  entirely 
from  its  natural  course. 

"  So,  also,  excavations  maliciously  made  in  one's  own  land,  with 
a  view  to  destroy  a  spring  or  well  in  his  neighbor's  land,  could 
not  be  regarded  as  reasonable;  and  there  would  be  much  ground 
for  holding  that  if  the  spring  or  well  in  his  neighbor's  land  could 
be  preserved  without  material  detriment  to  the  land-owner 
making  such  excavations,  it  would  be  evidence  of  malice,  or  such 
negligence  as  to  be  equivalent  to  malice.  WheaUey  v.  JBaugh, 
25  Penn.  St.  532. 

"  In  the  case  before  us,  the  instructions  asked  for  by  the  defend- 
ant assumed  that  he  had  the  absolute  and  unqualified  right  to 
dispose  of  this  water  as  he  pleased,  while  the  instructions  given 
assumed  that  if  the  state  of  things  proved  had  existed  from  time 
beyond  memory,  the  defendant  had  no  right  at  all  to  stop  the 
flow  of  this  water  over  his  land,  and  thus  cause  it  to  flow  over 
the  plaintiff's  land. 

"  If  this  was  mere  surface  water  not  gathered  into  a  water- 
course, as  we  should  infer  it  was  from  the  case,  the  instructions 
upon  the  principles  we  have  stated  are  erroneous,  unless  the 
plaintiff  had  acquired  a  right  by  prescription  to  have  water  flow 
over  the  defendant's  land.  On  that  point,  to  constitute  a  title 
by  prescription  there  must  have  been  an  adverse  user  under  a 
claim  of  right  for  twenty  years  or  more ;  but  here  there  has  been 
no  such  user ;  the  defendant  has  merely  permitted  the  surface 
water  casually  on  his  land  to  flow  off  over  it.- 

"  It  does  not  appear  that  the  plaintiff  has  claimed  or  exercised  a 
right  to  discharge  the  water  on  his  land  upon  the  defendant's 
land,  or  that  he  has  ever  done  any  act  or  put  himself  in  a  situation 
by  reason  of  which  the  defendant  could  maintain  a  suit  against 
him,  and  thus  interrupt  a  process  of  gaining  title  by  prescription. 

"  It  is  true  that  some  water  which  had  gathered  on  the  plaintiff's 
land  may  have  passed  off  in  the  same  way  over  the  defendant's 
land,  but  if  it  did,  it  was  by  no  act  of  the  plaintiff  nor  under 
any  claim  of  right  by  him. 

"  So  the  fact  that  this  water  had  passed  over  defendant's  land  for 
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more  than  twenty  years  does  not  change  its  character  and  make 
it  a  water-course. 

"  In  Wood  v.  Waud,  3  Exch.  778,  the  court  holds  that  the  right 
to  water-courses,  arising  from  enjoyment,  is  not  the  same  in 
respect  to  natural  and  artificial  water-courses  —  holding  that,  as 
to  the  latter,  the  right  must  depend  upon  their  character,  whether 
of  a  permanent  or  temporary  nature,  and  upon  the  circumstances 
under  which  they  are  created ;  and,  by  way  of  illustration,  say 
that  the  flow  of  water  from  a  drain,  for  the  purpose  of  agricul- 
tural improvement,  for  twenty  years,  could  not  give  a  right  to  a 
neighbor  so  as  to  preclude  the  proprietor  from  altering  the  level 
of  his  drains  for  the  greater  improvement  of  his  land. 

"This  precise  case  arose  in  Greatrex  v.  Hwyward,  8  Exch. 
291,  and  was  settled  in  accordance  with  this  doctrine  of  Wood  v. 
Waud.  The  same  doctrine  was  applied  in  the  case  of  drains  for 
mining  purposes,  in  Arkwright  v.  Gell,  5  Mees.  &  "Wels.  203.  In 
these  cases,  from  the  temporary  nature  of  such  drains  and  arti- 
ficial water-courses,  is  deduced  the  inference  that  the  use  of  the 
water  discharged  by  them  could  not  have  been  enjoyed  as  matter 
of  right.     See  Wood  v.  Waud,  3  Exch.  778. 

"  In  the  subsequent  case  of  Hawstron  v.  Taylor,  11  Exch.  369, 
surface  water  on  defendant's  land,  for  more  than  twenty  years, 
had  flowed  over  land  of  plaintiff  into  his  water-course,  and  he 
had  used  it ;  but  it  was  held  that  plaintiff  could  maintain  no 
action  against  defendant  for  diverting  it  on  his  own  land. 

"  In  respect  to  water  percolating  beneath  the  surface,  the  ten- 
dency of  the  authorities  is  against  acquiring  a  right  by  prescrip- 
tion. The  use  of  such  water  upon  one's  own  land  is  apparently 
rightful,  and  is  no  such  invasion  of  the  rights  of  the  adjoining 
owner  as  would  enable  him  to  maintain  a  suit,  for  it  would  be 
impossible  to  know  that  he  was  drawing  water  from  his  neigh- 
bor's land.  In  this  respect,  water  that  comes  to  the  surface 
stands,  on  a  different  footing,  and  yet,  in  general,  they  are  gov- 
erned by  the  same  rules. 

"  There  may,  doubtless,  be  cases  where  rights  may  be  acquired 
by  user  in  respect  to  such  surface  water,  as  in  the  case  of  eaves- 
drip  ;  but  it  can  be  only  when  the  use  is  adverse,  and  such  as  to 
give  notice  to  the  party  against  whom  the  right  is  acquired.    In 
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the  case  before  lis,  however,  no  right  of  the  defendant  was 
invaded  by  any  act  of  the  plaintiff.  He,  the  defendant,  simply 
permitted  the  water  gathered  by  the  roadside  to  flow  over  his 
land,  and  so  long  as  he  did  so,  he  could  maintain  no  action  against 
any  one ;  and  we  think  the  plaintiff  had  gained  no  right  by  pre- 
scription to  have  this  water  flow  over  defendant's  land,  and  there 
must  be  a  new  trial." 

Seo.  388.  Mr.  "Washburn,  in  his  work  on  Easements,  p.  454,  seem 
to  regard  this  case  as  one  evincing  a  wide  departure  from  the  doc- 
trine of  the  civil  law,  but  I  do  not  so  understand  or  regard  the 
case.  The  question  of  servitude  was  not  raised  in  this  case, 
except  such  as  was  claimed  to  arise  from  prescription.  The  ditch 
through  which  the  water  was  discharged  did  not  exist  upon 
the  estate  of  the  plaintiff,  but  upon  the  highway,  and  the 
plaintiff  claimed  to  recover  of  the  defendant  for  the  injury 
resulting  from  the  obstruction  of  the  ditch,  because  he  had 
acquired  a  prescripfvoe  right  to  have  the  water  from  his  premises 
discharged  through  it,  over  the  defendant's  land.  But  the  court 
very  properly  held  that  no  prescriptive  right  could  be  acquired 
unless  the  plaintiff  had  discharged  the  water  from  his  estate  over 
the  defendant's  premises  as  of  rvyht  for  the  prescriptive  periods, 
and  that,  as  the  ditch  existed  in  the  public  highway,  and  as  only 
a  portion  of  the  water  flowing  in  it  came  from  the  plaintiff's 
premises,  and  the  flow  of  the  water  there  "  was  by  no  act  of  the 
plaintiff  nor  under  any  claim  of  right  by  him,"  he  could  not 
stand  upon  a  prescriptive  right.  The  doctrine  of  natural  servi- 
tudes was  not  raised  or  discussed  in  the  case,  and  the  court  gave 
no  intimation  as  to  what  their  opinion  would  have  been  had  that 
question  been  before  them.  Indeed  it  did  not  appear  that  the 
water  from  the  plaintiff's  estate  would  ever  have  found  its  way 
to  the  defendant's  premises  except  for  the  ditch.  It  is  trae  that 
it  might  be  fairly  inferred  that,  if  the  question  had  been  squarely 
raised  upon  the  question  of  natural  servitude,  they  would  have 
held  that,  if  the  defendant  filled  in  the  depression  in  his  land,  in 
the  exercise  of  a  sound  discretion,  and  it  was  a  necessary  improve 
ment  for  the  beneficial  use  of  his  property  for  the  ordinary  pur- 
poses to  which  such  property  is  devoted,  the  decision  would  have 
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been  the  same.  To  that  extent  it  would  have  been  sustained  by 
a  large  line  of  authorities  in  this  country,  and  to  that  extent,  I 
have  no  doubt,  a  court  evincing  the  progressive  tendency  and 
rare  intelligence  that  characterizes  the  supreme  court  of  that 
State,  wo  aid  be  likely  to  go. 

And  such  is  the  law  in  England  and  most  of  the  States  of  this 
country ;  although  there  is  considerable  conflict  of  doctrine 
upon  this  question,  and  no  fixed  rule  can  be  given,  that  is 
applicable  in  all  the  States.  In  Kauffmcm  v.  Griesmer,  26 
Penn.  St.  407,  the  plaintiff's  land  sloped  towards  the  defend- 
dant's,  and  there  was  a  spring  upon  the  plaintiff's  land,  the 
water  of  which,  as  well  as  the  rain  which  fell  there,  flowed 
toward  tho  defendant's  land,  but  was  prevented  upon  it  by  a 
small  natural  elevation  of  the  ground,  except  in  times  of  freshet 
or  heavy  rains.  In  order  to  secure  the  escape  of  the  water  from 
his  premises,  over  the  defendant's  land,  the  plaintiff  cut  away  a 
portion  of  this  natural  barrier,  and  opened  a  trench  so  that  the 
water  escaped  over  the  defendant's  land.  The  defendant  erected 
an  obstruction  upon  his  land,  and  prevented  the  water  from 
coming  there  from  the  plaintiff 's  land,  except  as  it  had  been 
accustomed  to  in  times  of  freshets.  The  plaintiff  brought  this 
action  against  the  defendant  for  the  damages  resulting  from  the 
obstruction.  The  court  held  that  while  a  man  may  drain  his 
land  by  discharging  the  water  through  the  channels  in  which  it 
naturally  flows,  and  may  clear  away  such  impediments  in  a  stream 
in  his  own  land  as  may  be  necessary  to  secure  a  free  discharge  of 
the  water,  though  the  effect  should  be  to  increase  the  quantity  of 
water  flowing  there,  yet  that  he  has  no  right  to  dig  a  ditch  or 
artificial  channel  for  that  purpose  whereby  the  water  is  conveyed 
upon  the  land  of  another,  except  in  its  natural  course,  and  there- 
fore that  the  defendant  was  justified  in  creating  the  obstruction 
in  question.  The  court  in  the  course  of  its  opinion  in  the  case 
say :  "  Because  water  is  descendible  by  nature,  the  owner  of  a 
dominant  or  superior  heritage  has  an  easement  in  the  servient  or 
inferior  tenement  for  the  discharge  of  all  waters  which  by  nature 
rise  in  or  flow,  or  fall  upon  the  superior.  This  obligation  applies 
onlv  to  waters  which  flow  naturally  without  the  act  of  man. 
Those  which  come  from  springs  or  from  rain  falling  directly  on 
53 
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the  heritage,  or  even  by  the  natural  dispositions  of  the  place,  are 
the  only  ones  to  which  this  expression  of  the  law  can  be  applied. 
*  *  *  This  easement  is  called  a  servitude  in  the  Roman 
law."     In  Louisiana  a  similar  doctrine  prevails.1 

Sec.  389.  In  the  case  of  Martin  v.  Hiddle,"  there  was  a 
natural  channel  on  the  defendant's  land,  through  which  the  rain 
and  other  surface  water,  as  well  as  the  water  from  some  living 
springs  escaped  from  the  lands  of  the  plaintiff  as  well  as  other 
higher  lands.  The  defendant  obstructed  this  channel,  and  the 
court  in  delivering  its  judgment  in  the  case  said:  "I  shall 
speak  now  of  the  general  principle  of  the  law  in  the  matter  of 
rain  water  and  drainage,  of  the  respective  rights  and  duties  of 
adjoining  proprietors  in  relation  thereto.  They  are  in  general 
the  same  as  in  the  case  of  running  water  —  they  follow  nature ; 
nor  has  the  owner  of  the  upper  ground  a  right  to  make  any  exca- 
vations or  drainage  by  which  the  flow  of  water  is  diverted  from 
its  natural  channel,  nor  can -he  collect  into  one  channel  waters 
usually  flowing  off  into  his  neighbor's  fields  by  small  channels, 
and  thus  increase  the  waters  upon  the  lower  fields.  If  it  be  diffi- 
cult to  ascertain  from  the  character  of  the  surface  what  is  the 
natural  channel,  then  the  course  in  which  the  water  has  long 
been  peacably  and  openly  permitted  to  run  will  be  considered 
the  proper  one.  If  the  owner  of  the  higher  grounds  wrongfully 
diverts  an  unnatural  quantity  of  water  upon  the  grounds  of  a 
lower  neighbor,  by  collecting  small  streams  together  and  dis- 
charging them  in  one  place,  or  in  any  other  manner,  the  owner 
below  may  have  an  action  against  him  therefor." 

But  in  this  case  the  court  say,  that  "  while  the  owner  of  the 
upper  fields  may  not  construct  drains  or  excavations  so  as  to  form 
new  channels  on  the  lower  field,  yet  he  may  make  whatever 
drains  in  his  own  land  are  required  by  good  husbandry,  either 
open  or  covered,  and  may  discharge  these  into  the  natural  chan- 
nel or  channels,  even  though,  by  so  doing,  he  increases  the  quan- 
tity of  water  flowing  therein."  * 

1  Lattimore  o.  Davis,  14  La.   161 ;    Delahousie  v.  Judice,  13  La.  An.  587 ; 
Adams  v.  Harrison,  4  La.  An.  165 ;  Hays    Minor  v.  Wright,  16  id.  151. 
e.  Hays,  19  La.  391 ;  Martin  v.  Jett,  12        s  Martin  v.  Eiddle,  26  Penn.  St.  415. 
id.  504;  Hebertg.  Hudson,  13  id.  54;        'Washb.  on   Easem.  384-390,  and 

cases  cited. 
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Seo.  390.  In  Beard  v.  Murphy,  37  Yt.  99,  the  court  say,  with 
reference  to  surface  water  that  falls  upon  the  land  of  one,  and 
would  naturally  escape  over  the  lands  of  another,  the  person 
over  whose  lands  the  waters  would  thus  escape  has  no  right  to 
prevent  its  escaping  there.  But  if  the  owner  of  the  higher  estate 
attempts  to  pass  water  over  the  lower  estate  that  does  not  origi- 
nate from  natural  causes,  the  owner  of  the  lower  estate  may  law- 
fully prevent  its  discharge  over  his  grounds. 

Seo.  391.  In  a  recent  case  in  Pennsylvania,  Mays  v.  MvnMemam,, 
68  Penn.  St.  324,  the  doctrine  previously  held  in  that  State  in 
Martvn,  v.  Riddle  and  Kauffman  v.  Greesmer,  previously  referred 
to  in  this  chapter,  was  re-aflBrmed.  In  this  case,  the  plaintiff  was 
the  owner  of  a  tract  of  seven  acres  of  land,  on  which  there  was  a 
house  and  stable ;  the  land  was  situated  on  the  declivity  of  a  hill 
below  and  adjoining  the  land  of  the  defendant.  The  water  which 
collected  on  the  land  of  the  defendant  would  naturally  pass  down 
and  over  the  land  of  the  plaintiff,  but  the  defendant  dug  ditches 
so  as  to  convey  the  water  over  the  plaintiff's  land  and  m  a  differ- 
ent manner,  and  in  greater  volumes  thaft  it  otherwise  would  have 
flowed,  and  upon  one  occasion  the  water  passed  down  on  the  land 
of  the  plaintiff,  tearing  up  the  soil  and  working  a  large  gully 
therein,  to  recover  the  damages  for  which  this  action  was  brought. 

The  judge  at  nisiprius  charged  the  jury  "that  the  defend- 
ant's land  being  the  superior  heritage,  or  located  above  the  plain- 
tiff's' there  was  an  easement  or  right  on  the  inferior  or  lower 
lands  for  the  discharge  of  all  waters  which  by  nature  rise  in,  flow 
or  fall  upon  his  said  lands,  and  the  lower  must  necessarily  be 
subject  to  all  the  natural  flow  of  water  from  the  upper  one,  so 
long  as  the  natural  flow  of  the  water  or  drainage  is  not  diverted, 
and  the  inconvenience  arises  from  its  position,  and  is  usually 
more  than  compensated  by  other  circumstances.  The  owner  of 
the  upper  or  superior  heritage,  has  a  right  to  improve  and  use  his 
lands  for  agricultural  or  mining  purposes  in  the  ordinary  manner, 
although  the  volume  of  water  on  the  lower  is  thereby  increased, 
and  that  no  liability  existed  unless  the  defendant  made  a  tortious 
or  wrongful  use  of  their  property.  Also,  that  if  the  injury  re- 
sulted from  flood,  storm  or  other  natural  cause,  no  tort  could  be 
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imputed  to  him,  and  the  supreme  court  fully  sustained  this  rul- 
ing. 

Sec.  392.  In  this  case  as  well  as  the  case  of  Broadbent  v. 
JRamsbolham,  given  in  a  previous  section,  the  doctrine  is  an- 
nounced and  susbained  that  there  is  no  distinction  between  water 
falling  in  the  form  of  rain  and  snow,  and  water  coming  from  the 
overflow  of  a  spring,  swamp  or  other  source,  where  the  water 
squanders  itself  over  the  surface  of  the  ground  and  follows  no 
defined  channel.  Therefore,  even  though  this  water  eventually 
finds  it  way  into  a  water-course,  and  thus  forms  the  basis  of  a 
Bower  which  is  used  and  largely  depended  upon  by  the  owners 
of  land  upon  the  water-course  or  mill  owners,  still,  it  may  be 
diverted,  turned  aside,  and  in  every  respect  dealt  with  as  any 
other  surface  water,  and  no  action  can  be  sustained  therefor.1 

Sec.  393.  There  seems  to  be  a  distinction  made  in  the  cases, 
between  surface  water  in  farm  districts,  and  in  cities  and  villages. 
In  the  latter  localities  from  reasons  that  seem  to  be  dictated  by 
sound  public  policy,  it  is  held  that  it  is  the  duty  of  owners  of 
lots  in  such  localities,  if  it  can  be  done,  to  so  grade  his  lots,  as  to 
prevent  the  discharge  of  the  water  which  accumulates  or  comes 
there  from  natural  causes,  upon  the  lots  of  another.  If  there  is 
no  means  of  preventing  the  discharge  of  the  water  over  the  land 
of  another,  owing  to  the  grade  and  formation  of  the  ground,  it  is 
a  legal  excuse  ;  but  where  it  can  be  done,  the  duty  is  imposed 
upon  the  owners  of  lots  to  do  it.  In  Massachusetts  this  distinc- 
tion is  repudiated,  but  it  would  seem  to  be  a  distinction  that  is 
growing  in  favor  with  the  courts  of  this  country  especially.* 

Sec.  394.  In  Ewle  v.  Be  Hart,  1  Beasly  (N.  J.)  280,  it  was 
held  that  where  surface  water  even  in  a  city,  had  been  accustomed 
to  collect  from  rains  or  other  causes  and  flow  off  in  an  ancient 
water-course  over  the  lands  of  another,  the  other  owner  had  no 
right  to  prevent  its  escape  in  that  manner.  The  court  say,  "  To 
have  this  water  discharged  upon   the  complainant's  land,  is  as 

1  Buffum  v.  Harris,  5  R.  I.  253  ;  Cur-  Bentz  v.  Armstrong,  8  Watts    &    S. 

tis  d.  Ayrault,  47  N.  E.  73.  (Penn.)  40 ;  Bowlsby  «.  Spear,  31  K.  J. 

s  Livingston  v.  McDonald,  31   Iowa,  353;  Pixley  v.  Clark,  35  N.  T.  533. 
160 ;  Goodale  v.  Tuttle,  29  N.  T.  467 ; 
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great  an  injury  to  her  building  lot,  as  it  is  to  the  defendant's  lot 
to  have  it  discharged  there ;"  and  the  court  adds,  "  there  can  be 
no  such  difference  in  the  application  of  the  law  as  to  building 
lots,  as  will  impose  a  burden  upon  one,  which  properly  and  of 
right  belongs  to  another."  But  the  doctrine  of  this  case  so  far  as 
the  distinction  between  town  and  city  lots  is  concerned  is  some- 
what shaken  by  the  case  of  Bowlsby  v.  Speer,  referred  to  in  the 
last  note. 

Sec.  395.  In  GUham  v.  Madison  Co.  R.  R.  Go.,  49  111.  484,  the 
plaintiff  was  the  owner  of  a  tract  of  land  less  elevated  than  the 
land  in  the  neighborhood,  from  which  all  the  water  that  fell  upon 
it,  from  rains  or  otherwise,  flowed  on  to  the  land  of  the  plaintiff, 
and  which  by  means  of  a  depression  in  his  land,  ran  off  his  land 
to  adjoining  land,  and  thence  into  a  natural  lake. 

The  defendant,  a  railroad  company,  made  a  large  embankment 
on  the  line  of  plaintiff's  land,  entirely  filling  up  this  channel 
thereby  throwing  the  water  back  on  plaintiff's  land.  Negligence 
in  so  doing  without  leaving  an  opening  in  the  embankment  for 
the  water  to  flow  on  and  escape  was  alleged  in  the  declaration. 
On  demurrer  to  the  declaration,  it  was  held  it  stated  a  good  cause 
of  action.  The  owner  of  a  servient  heritage  has  no  right,  by 
embankments,  or  other  artificial  means,  to  stop  the  natural  flow 
of  the  surface  water  from  the  dominant  heritage,  and  thus  throw 
it  back  upon  the  latter. 

Sec.  396.  In  a  recent  case  in  California,  Ogbum  v.  Connor,  46 
CaL  346,  the  question  of  the  rights  of  higher  owners,  was  con- 
sidered. In  that  case  the  plaintiff  was  the  owner  of  a  farm 
adjoining  lands  of  the  defendant.  The  plaintiff's  land  was  higher 
than  a  part  of  the  defendant's,  and  through  that  part  of  the 
defendant's  lands  there  was  a  natural  depression  through  which 
the  water  originating  from  storms  and  other  causes  was  accus- 
tomed to  and  would  naturally  escape.  Prior  to  the  purchase 
by  the  p.aintiff  of  his  lands,  and  while  it  was  owned  by  the 
United  States  government,  the  defendant  built  along  the  line  of 
hife  land  what  is  known  as  a  "  ditch  fence  "  for  the  protection  of 
his  land  and  his  growing  crops,  which  had  the  effect  to  prevent 
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the  discharge  of  a  portion  of  the  water  from  the  lands  above 
(being  the  plaintiff '  s),  from  escaping  over  his  land,  as  they  would 
naturally  do:  After  the  purchase  and  occupancy  of  the  higher 
land  by  the  plaintiff  in  1869,  the  defendant  strengthened  and 
enlarged  this  ditch  fence  so  as  to  completely  stop  the  discharge 
of  water  from  the  plaintiff's  land  over  his  premises.  As  a  result 
of  this,  in  1871,  during  a  severe  storm,  the  water  was  set  back 
upon  the  plaintiffs  land,  and  flooded  his  wheat  fields,  doing  dam- 
age estimated  at  $500.  Upon  the  trial  of  the  case  at  the  cir- 
cuit, the  judge  charged  the  jury  in  accordance  with  the  rule  as 
adopted  in  Massachusetts,  that  the  defendant  had  a  right  to  pre- 
vent the  flow  of  surface-water  over  his  land,  and  was  not  liable 
for  the  injuries  therefrom  resulting.  But  upon  appeal,  this 
judgment  was  reversed,  the  higher  court  unanimously  adopting 
the  doctrine  of  Martin  v.  Hiddle,  ante,  and  holding  that  a  servi- 
tude existed  in  favor  of  higher  estates  for  the  discharge  of  sur- 
face-waters thereon  accumulating,  over  the  lower  lands. 

The  same  doctrine  had  previously  been  adopted  by  the  court 
in  an  unreported  ease.     Castro,  v.  Bailey. 

Sec.  397.  In  England  the  rule  is  firmly  adhered  to  that  all 
lands  are  burthened  with  the  servitude  of  receiving  and  dis- 
charging all  waters  that  naturally  flow  down  to  them  from  the 
lands  of  a  neighbor  on  a  higher  level.  And  amy  interference 
with,  or  obstruction  of,  this  right  by  the  lower  owner  subjects 
him  to  an  action  for  all  damages  which  are  thereby  occasioned 
to  other  owners. 

And,  on  the  other  hand,  if  the  higher  owner  collects  the  sur- 
face water  in  one  body,  or  sends  it  down'  to  the  lands  of  the 
lower  owner  in  a  different  manner  from  that  in  which  it  is  ac- 
customed to  flow,  or  in  a  concentrated  form,  or  in  unnatural  quan- 
tities, he  is  liable  for  all  the  damages  sustained  therefrom  by  the 
lower  owners.  The  servitude  is  to  have  the  waters  pass  over  the 
land  in  their  natural  flow,  and  a  discharge  of  them  in  any  other 
manner  is  a  violation  of  the  rights  of  the  lower  owner.' 

1  Shurv    v.   Pigott,  3   Bulstr.    340 ;    46 ;  Harrison  e.  Great  Northern  E.  E 
Chasemore®.  Richards,  7  H.  L.  C.  349.     Co.  33  Law  J.  Exch.  267. 
8  Sharpe  r>.  Hancock,  8  Sc.  (N.  R.), 
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Sec.  398.  This  right,  however,  only  extends  to  water  arising 
from  natural  causes,  such  as  melting  of  snow  and  falling  rains. 
It  does  not  apply  to  water  brought  upon  the  land  by  artificial 
means,  or  thrown  there  by  the  upper  owner  or  any  one  else.  It 
exists  as  to  the  surplus  water  of  a  natural  spring,  but  not  as  to  a 
spring,  trench  or  well  opened  by  the  hand  of  man.1  In  a  late 
English  case  it  was  held  that  a  lower  owner  might  maintain  an 
action  for  damages  against  the  owner  of  a  mine  upon  a  higher 
level,  who,  in  the  process  of  working  his  mine,  pumped  out  the 
water  therefrom,  and  allowed  it  to  escape  over  his  own  land 
upon  the  land  of  the  lower  owner.  And  in  such  a  case  no 
degree  of  care  used  to  prevent  such  escape  will  excuse  the  upper 
owner  if  it  really  escapes  over  the  lower  owner's  land." 

In^,  casein  Vermont'  it  was  held  that  a  lower  owner  would  be 
justified  in  making  embankments  or  other  obstructions  to  the 
flow  of  surface  water  over  his  land,  if  the  upper  owner  persisted 
in  discharging  other  water  upon  his  land  which  ran  upon  the 
lower  owner's  land,  even  though  the  upper  owner  suffered  great 
damage  in  consequence.  The  servitude  only  exists  as  to  water 
arising  from  natural  causes,  and  if  a  higher  owner  discharges 
other  waters  over  the  land,  it  is  a  nuisance  which  is  actionable 
and  abateable  by  the  person  injured. 

Sec.  399.  There  is  in  the  courts  of  this  country  much 
conflict  of  doctrine  in  reference  to  the  law  controlling  the  dispo- 
sition of  surface  water,  and  this  is  so  great  that  it  cannot  be 
reconciled,  and  no  definite  rules  can  be  given  that  will  be  gene- 
erally  applicable.  In  determining  that  question  it  is  safe  to  say 
that  the  weight  of  authority  sustains-  the  idea  that  lower  estates 
are  burdened  with  a  servitude  in  favor  of  a  higher  one  for  the 
discharge  of  the  water  that  falls  upon  its  surface  and  naturally 
escapes  over  the  lower  estate ;  and  while  the  owner  of  the 
higher  estate  may,  if  he  sees  fit,  prevent  the  water  from  going 
there,  or  deal  with  it  as  he  pleases,  so  that  he  does  not  change 
the  mode  or  volume  of  its  escape,  yet  the  owner  of  the  lower 
estate  may  not  obstruct  the  escape  of  the  water  over  his  premises 

1  Chasemore  v.  Richards,  7  H.  L.  C.        s  Baird  v.  Williamson,  33  Law  J.  (C. 
349.  P.)  101. 

*  Beard  v.  Murphy,  37  Vt.  104. 
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by  any  means,  so  as  to  throw  it  back  upon  the  higher  proprietor, 
except  in  the  case  of  buildings  erected  upon  city  or  village  lots.1 
Yet  in  every  State  the  practitioner  will  be  compelled  to  con- 
sult the  doctrine  of  his  own  courts. 
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414.  Eight  to  repair  artificial  water-courses  and  easements  generally. 

Sec.  400.  Artificial  water-courses  are  those  where  either  their 
source  or  supply,  or  the  channel  through  which  the  water  flows 
is  provided  by  other  than  natural  causes,  and  the  question  as  to 
how  far,  and  what  rights,  are  acquired  in  these  by  the  owners  of 
the  land  through  which  they  flow,  is  a  question  of  considerable, 
and  growing  importance,  particularly  in  England  where  there  is 
a  greater  dearth  of  natural  streams  that  can  be  used  as  a  motive 

8  Laney  v.  Jasper,  39  111.  54 ;  Adams  v.  Lowell,  104  Mass.  16 ;  Livingston  v. 

D.  Walker,  34  Conn.  466 ;  Kauffman  v.  McDonald,  21    Iowa,  160 ;    Minor   v. 

Griesmer,  26  Penn.  St.  407 ;  Delahou-  Wright,  16  La.  (An.)  151 ;   Laney  v. 

save  v.  Judice,  13  La.  587 ;  Goodale  v.  Jasper,  39  111.  54  ;  Adams  v.  Walker 

Tuttle,  29  N.  T.  467 ;  Earle  r>.  DeHart,  34  Conn.  466 ;   Curtis  u.  Ayrault,  47 

1  Beas.  (N.  J.)  280 ;  Pettigrew  v.  Evans-  NT.    73 ;   Buffum  o.  Harris,  5  B.  I 

ville,  25  Wis.  223  ;  Hoyt  o.  Hudson,  27  263  ;  Louth  v.  Clifton,  22  Ohio  St.  247 ; 

Wis.  656 ;   Gormsley  v.  Sandford,  52  Sweet  v.  Cutts,  50  N.  H.  439  ;  Beard  v. 

111.  188 ;  Tootle  v.  Clifton,  22  Ohio  St.  Murphy,  37  Vt.  104 ;  Lanmier  e.  Fran- 

247.    Bowlesby  v.  Speer,  3  N.  J.  357 ;  cis,  23  Mo.  181 ;  Miller  v.  Laubach,  47 

Kevins  v.  Peoria,  41  111.  502 ;  Curtis  v.  Penn.  St.  155 ;  Hays  v.  Hinkleman,  68 

Eastern  E.  E.  Co.,  14  Allen  (Mass.),  55  ;  id,  324. 
Cott  v.  Lewiaton,  36  N.  Y.  217 ;  Emery 
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power,  and  for  the  numerous  uses  and  purposes  to  which  the 
water  of  streams  is  applied,  than  in  this  country.  There  can 
generally  be  no  right  to  the  water  of  an  artificial  water-course 
incident  to  the  ownership  of  the  land,  as  in  the  case  of  a  natural 
stream,  but  merely  an  easement  in  the  land  in  favor  of  others 
than  the  owner  of  the  land  himself.  There  are  instances,  how- 
ever, where  an  artificial  water-course  may  assume  and  possess  all 
the  attributes  of  a  natural  stream  so  far  as  the  owners  of  the 
land  through  which  it  flows  are  concerned.  But  these  instances 
only  arise  where  the  water  ot  the  artificial  course  has  formerly 
flowed  in  a  natural  channel,  and  has  been  changed  by  power 
conferred  by  the  legislature,  or  by  contract  between  the  parties, 
or  where  the  supply  is  in  the  first  instance  the  product  of  arti- 
ficial causes,  but  is  constant  and  runs  in  a  given  channel  under  a 
contract  between  the  owners  of  the  channel  and  of  the  supply, 
that  the  supply  of  water  shall  not  ever  be  stopped  or  diverted 
from  the  channel.1 

Sec.  401.  Instances  occur  frequently  where,  by  authority  con- 
ferred by  the  legislature,  or  by  contract  with  the  owners  of  the 
bed  of  a  natural  stream,  the  channel  is  changed  and  the  water 
turned  into  a  new  channel  and  escapes  in  a  new  direction. 

In  these  cases,  the  owners  of  the  lands  through  which  the  new 
channel  is  formed,  and  in  which  the  water  runs,  have  all  the 
rights  of  riparian  owners  in  the  new  stream,  so  long  as  the  stream 
flows  in  the  new  channel.  In  the  case  of  Cott  v.  Lewiston  R.  R. 
Co.,  36  N.  T.  217,  the  liabilities  of  a  party  who  changes  the 
channel  or  course  of  a  stream,  either  under  a  contract  with  the 
owner  of  the  land  through  which  the  natural  stream '  flows,  or 
under  legislative  grant,  as  well  as  the  rights  of  the  parties  owning 
the  land  through  which  the  channel  is  made,  were  discussed,  and 
the  law  in  such  cases  established. 

In  that  case  the  defendant,  a  railroad  corporation,  having  located 
its  road  through  the  lands  of  the  plaintiff's  testator,  obtained 
from  him  a  conveyance  of  the  land  necessary  for  the  construction 
of  their  road,  and  also  obtained  from  an  •  adjoining  owner  the 
same  rights,  and  also  the  right  to  turn  the  waters  of  a  stream  that 

1  Cott  v.  R.  R.  Co.,  36  N.  T.  217. 
54 
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ran  through  the  lands  of  the  plaintiff,  and  such  adjoining  owner 
through  an  artificial  channel  so  as  to  preserve  the  stream  to  the 
plaintiff.  The  new  channel  was  made  through  a  deep  cutting  in 
limestone  rocks,  and  within  a  few  months  the  water  began  to 
escape  through  the  fissures  of  the  rock,  and  escaped  in  such 
quantities  that  for  a  large  portion  of  the  year  the  plaintiff  was 
deprived  of  water.  The  court  held  that  the  defendants  having 
made  a  new  channel  for  the  stream,  were  bound  to  make  and 
keep  the  new  channel  in  such  condition  that  the  flow  of  watai 
to  the  plaintiff  would  not  be  diminished  any  more  than  was  abso- 
lutely necessary  as  incident  to  the  change.  Geovee,  J.  said : 
"  The  change  in  the  stream  was  made  by  the  road  for  its  own 
benefit.  The  plain  intention  of  the  statute  in  such  a  case  is  that 
the  company  shall  restore  the  stream  to  its  former  proprietors,  as 
little  impaired  in  its  utility  as  practicable,  so  as  to  subject  such 
owner  to  no  loss  or  injury;  at  any  rate,  to  make  the  loss  as 
trifling  as  possible.  To  effectuate  this  clear  intent  it  must  be 
held  that  the  company  must  not  only  in  the  first  instance  make 
the  channel  as  perfect  as  practicable,  but  continue  and  preserve  it 
in  that  state  as  long  as  it  continues  to  divert  the  water  from  its 
natural  channel." 

Seo.  402.  As  to  water-courses  whose  supply  is  artificial,  or 
produced  or  developed  as  an  incident  to  some  act  done  by  a 
man  upon  his  own  property  which  escapes  in  a  defined  channel, 
or  which  is  allowed  to  escape  into  a  natural  water-course,  and 
thus  adds  to  the  natural  water-course  such  a  volume  of  water  as 
makes  it  available  for  mill  or  other  purposes,  no  rights  are  ac- 
quired, either  on  the  part  of  the  owners  of  lands  through  which 
the  waters  escape,  or  in  behalf  of  those  who  have  erected  mills 
upon  the  natural  stream,  relying  upon  the  supply  of  water 
afforded  by  the  artificial  source,  which  will  prevent  the  owners  of 
the  property,  upon  which  the  water  originates,  from  diverting  it 
or  stopping  it  altogether,  although  rights  may  be  acquired  thereto 
which  neither  a  stranger,  nor  any  person  except  the  owners  of 
the  source  of  the  water,  can  legally  interfere  with.  This  was 
expressly  held  in  the  case  of  Arkwright  v.  GelL'    In  that  case, 

1  Ark^rright  v.  Gell,  5  Mees.  &  W.  Greatrex  v.  Hayward,  8  Exch.  271 ; 
203 ;  Norton  v.  Valentine.  14  Vt.  239 ;    Wood  v.  Waud,  8  id.  748 ;  Sampson  v. 
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it  appeared  that,  in  1705,  a  party  of  adventurers  had  begun  to 
construct  a  sough  or  level  called  the  Cromford  Sough,  for  the 
purpose  of  draining  the  mineral  fields  in  the  Wapentake  of 
Winksworth,  in  Derbyshire  ;  being  remunerated,  by  agreement 
with  the  owners  of  the  mines,  by  a  portion  of  the  lead  ore  raised 
within  the  district  benefited  thereby.  The  water  from  the  sough 
flowed  into  a  brook  called  the  Bonsatt  brook,  and  their  united 
waters  turned  the  machinery  of  an  ancient  corn  mill. 

In  1738  they  leased  this  easement  of  continuing  and  main- 
taining the  sough  for  999  years.  In  1771  the  plaintiff  took  a 
lease,  from  the  owner  of  land  through  which  the  sough  passed, 
for  84  years,  of  the  brook  of  the  stream  issuing  into  it  from  the 
eough  and  of  the  lands  upon  which  the  corn  mill  stood,  with 
the  right  of  erecting  other  mills  thereon. 

In  1772  he  erected  extensive  cotton  mills,  partly  on  the  site  of 
the  ancient  corn  mill,  and  they  were  worked  by  the  united  waters 
of  the  brook  and  the  sough. 

Seven  years  later  the  plaintiff  purchased  the  absolute  interest  in 
the  land  through  which  so  much  of  the  sough  was  made  as  lay 
in  the  manor  of  Cromford.  In  1771  the  defendants  had  com- 
menced the  construction  of  another  sough  on  a  lower  level, 
called  the  Meerbrook  sough,  for  the  purpose  of  draining  a  larger 
portion  of  the  same  mineral  field,  under  a  license  from  the  mine 
owners,  and  thus  the  supply  of  water  was  cut  off  from  the  plain- 
tiff's mills,  and  the  plaintiff  brought  this  suit  to  test  his  rights 
in  the  premises. 

Pakke,  B.,  in  delivering  the  opinion  of  the  court  of  exchequer 
said :  "  The  stream  upon  which  the  mills  were  constructed  was 
not  a  natural  watercourse,  to  the  advantage  of  which,  flowing 
in  its  natural  course,  the  possessor  of  the  land  adjoining  would 
be  entitled  according  to  the  doctrine  of  Mason  v.  Mill,  5  B.  ■ 
&  Ad.  1,  and  in  other  cases.  This  was  an  artificial  watercourse, 
and  the  sole  object  for  which  it  was  made  was  to  get  rid  of  a 
nuisance  to  the  mines,  and  to  enable  their  proprietors  to  get  the 
ores  which  lay  within  the  mineral  fields  drained  by  it,  and  the 
flow  of  water  through  that  channel  was,  from  the  very  nature  of 

Hodinott,  1  C.  B.  (N.  8.)  590;  Curtis  v.    Ayrault,  47    N.  T.  73'    Watkins  i>. 

Peck,  13  N.  H.  360. 
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the  case,  of  a  temporary  character,  having  its  continuance 
only  while  the  convenience  of  the  mines  required  it,  and  in 
the  ordinary  course,  it  would  most  probably  cease  when  the 
mineral  ore  above  its  should  have  been  exhausted.  *  *  * 
How  can  it  be  supposed  that  the  mine  owners  could  have  meant 
to  burthen  themselves  with  such  a  servitude,  so  destructive  to 
their  interests ;  and  what  is  there  to  raise  an  inference  of  such 
an  intention.  The  mine  owner  could  not  bring  any  suit 
against  the  person  using  the  water,  so  that  an  omission  to  bring 
an  action  would  raise  no  presumption  of  a  grant,  nor  could  he 
prevent  the  enjoyment  of  that  stream  of  water  by  any  act  of  his 
except  by  making  a  sough  at  a  lower  level,  and  thus  taking  away 
the  water  entirely ;  a  course  so  expensive  and  inconvenient  that 
it  would  be  very  unreasonable,  and  a  very  improper  extension  of 
the  principle  applied  to  the-  case  of  lights  to  infer  from  the  absti- 
nence of  such  an  act,  an  intention  to  grant  the  use  of  the  water 
in  perpetuity,  as  a  matter  of  right.  *  *  *  Suppose  a  steam 
engine  is  used  by  the  owner  of  a  mine  to  drain  it,  and  the  water 
pumped  up  flows  in  a  channel  to  the  estate  of  an  adjoining  land- 
owner, and  is  there  used  for  agricultural  purposes  for  twenty 
years.  Is  it  possible  from  such  a  user  to  presume  a  grant  by  the 
owner  of  the  steam  engine  of  the  right  to  the  water  in  perpetuity, 
so  as  to  burden  himself,  and  the  assigns  of  his  mine,  with  the 
obligation  to  keep  a  steam  engine  forever,  for  the  benefit  of  the 
land  owner  ?  Or  if  the  water  from  the  spout  of  the  eaves  of  a 
row  of  houses  was  to  flow  into  an  adjoining  yard,  and  be  there 
used  by  its  occupants  for  twenty  years  for  domestic  purposes, 
could  it  be  successfully  contended  that  the  owners  of  the  houses 
had  contracted  an  obligation,  not  to  alter  their  construction  so  as 
to  impair  the  flow  of  water  ?  Clearly  not.  In  all,  the  nature  ot 
the  case  distinctly  shows  that  no  right  is  acquired  as  against  the 
owner  of  the  property  from  which  the  course  of  water  takes  its 
origin,  though  as  between  the  first  and  any  subsequent  appropria- 
tor  of  the  water  course  itself,  such  a  right  may  be  acquired.' ' 

Seo.  403.  It  will  be  seen  from  the  doctrine  of  this  case,  that 
an  easement  may  be  acquired  on  the  part  of  a  land  owner  creat- 
ing a  supply  of  water,  to  discharge  it  over  the  land  of  another, 
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but  that  the  easement  is  not  reciprocal.  The  owner  of  the  sup- 
ply may  deal  with  it  as  he  pleases.  But  it  would  seem  that  the 
court  regarded  the  fact  that  the  supply  was  not,  and  could  not 
in  its  nature  be  perpetual,  as  an  element  of  much  importance 
in  the  case,  as  well  as  the  evident  convenience  and  piirpose 
of  the  party.  In  a  case  where  a  person  in  the  prosecution  of 
some  temporary  business  opens  a  spring  of  water  which  over- 
flows and  passes  off  in  a  regular  channel  for  twenty  years  over 
the  land  of  another,  and  where  from  the  very  nature  of  things 
the  supply  will  not  be  stopped  except  from  natural  causes ;  if 
the  stream  is  allowed  to  flow  thus  during  the  statutory  period, 
the  owner  of  the  land  upon  which  the  supply  originates  would 
be  estopped  from  cutting  it  off.1 

Sec.  404.  The  case  of  Gamed  v.  Martin,  13  Law  Times  (N.  S.) 
74,  is  a  case  of  interest  to  the  profession,  as  it  discusses  the  law 
as  to  artificial  water  courses,  and  also  the  effect  of  a  custom  upon 
the  acquisition  of  a  prescriptive  right.  The  facts  of  the  case 
are  as  follows:  The  plaintiff  was  the  tenant  and  occupier  of 
china  clay  works  on  the  Earl  of  Mount  Edgecombe's  estate  of 
Carron  Carron,  and  the  defendant  was  the  owner  and  occupier  of 
an  estate  called  Goonamath,  which  formerly  belonged  to  the 
Trevanion  family.  The  estates  were  divided  by  a  natural  valley 
through  which  ran  a  natural  stream,  called  sometimes  the  Cox 
barrow  brook  and  sometimes  the  Cann  river.  Both  plaintiff  and 
defendant  were  carrying  on  china  clay  works,  for  the  "profitable 
working  of  which  a  plentiful  supply  of  water  is  required.  At 
the  time  when  the  disputes  arose  which  led  to  the  action 
the  plaintiffs  works  were  watered  by  two  streams,  one  called  the 
Clearwater  leat,  used  for  washing  the  clay,  and  the  other  called 
the  Foul-water  leat,  used  for  washing  away  the  refuse  earth. 
Both  of  these  leats  were  artificial.  The  Clear-water  leat  crossed 
the  Cox- barrow  brook  twice,  being  carried  over  it  by  two  laun- 
ders (a  launder  being  a  wooden  trough  or  aqueduct),  so  as  to 
prevent  its  clear  water  from  mixing  with  that  of  the  brook, 
which   was    occasionally   fouled   by    miners   higher  up   in  its 

1  Wood  v.  Waud,  3  Exch.  748 ;  Bees-  Hodinott,  1  C.  B.  (N.  S.)  590 ;  Greatrex 

ton  fl.Weate,  5  E.  &  B.  986  ;  Powell  v.  v.  Hay  ward,  8  Exch.  291 ;   Gaved  e. 

Butler,  5  Irish  Rep.  (C.  L.)  309  ;  Wat-  Martin,  13  L.  T.  (N.  8.)  74. 
kins  v.  Peck,  13  N.  H.  360 ;  Sampson  v. 


430  ARTIFICIAL  WATER-COURSES. 

course.  These  launders  were  called  the  upper  and  lower  laun- 
ders, respectively.  The  Foul-water  leat  was  supplied  by  water 
.from  the  brook  at  a  point  in  its  course  between  the  two 
Launders. 

The  Clear-water  leat  was  made  thirty-five  years  before  by  one 
Hooper,  who  preceded  the  plaintiff  in  the  occupation  of  Carron 
Carron.  It  collected  water  from  natural  springs,  and  from  an 
adit  of  an  old  mine,  and  carried  the  water  across  the  brook  by 
the  lower  launder  down  to  the  clay  works.  A  year  afterward 
Hooper  made  the  Foul- water  leat  to  carry  part  of  the  water  of  the 
brook  from  a  point  in  its  course  above  the  then  recently  made 
Clear- water  launder  down  to  the  clay  works.  He  occupied  the 
works  and  used  the  leats  for  the  next  two  or  three  years,  and 
after  he  left  them  they  remained  unoccupied  for  one  or  two 
years,  till  the  plaintiff  took  them  in  1836.  Plaintiff  found 
the  supply  of  water  insufficient  and  made  several  attempts  to  in- 
crease the  flow  of  water  in  the  Clear-water  leat.  There  was  at 
the  time  flowing  into  the  brook  at  a  point  above  both  the  lower 
launder  and  the  Foul- water  leat,  a  quantity  of  refuse  water  pumped 
from  a  tin  mine  higher  up  the  stream  and  conveyed  down  to  the 
brook  by  an  artificial  water-course  made  by  the  tinners.  Plain- 
tiff prolonged  his  Clear- water  leat  to  the  place  opposite  where 
this  water  fell  into  the  brook,  and  then  placing  a  launder  across 
the  brook  intercepted  this  water  and  caused  it  to  flow  into  his 
Clear- water  leat  without  mixing  with  the  foul  water  of  the  brook. 
This  was  done  twenty-two  years  before  commencement  of  this 
action.  Plaintiff  enjoyed  the  use  of  these  leats  until  the  defend- 
ant came  into  possession  of  Goonamath  in  1855.  From  that  time 
to  the  time  when  the  action  was  brought,  defendant  repeatedly 
took  down  the  upper  launder,  but  it  was  as  often  replaced  by  the 
plaintiff.  He  had  also,  from  time  to  time,  interfered  with  the 
lower  launder  and  the  Foul-water  leat.  For  the  purposes  of  the 
trial,  the  diversion  of  the  stream  by  defendant  was  admitted,  and 
the  only  questions  disputed  were  those  of  the  plaintiff's  right  to 
their  flow.  In  addition  to  the  above  facts,  it  was  proved  that  the 
water  collected  below  the  upper  launder  and  carried  by  the  lower 
launder  to  the  works,  was  collected  in  lands  within  the  Cann  tin 
bounds  and  that  according  to  the  custom  of  Cornwall,  the  tinners 
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were  entitled  to  divert  all  water  within  the  tin  bounds  for  the 
purposes  of  their  mines.  It  was  also  proved  that  the  plaintiff 
had,  from  time  to  time,  paid  sums  of  money  to  old  Mr.  Hooper, 
who  had  from  the  bound  owners  what  is  termed  the  "  customary 
sett"  of  the  bounds  for  the  water,  but  it  was  alleged  by  the  plain- 
tiff, that  these  payments  were  not  made  as  acknowledgments  of 
his  right  to  cut  off  the  water,  but  to  induce  him  not  to  foul  it  by 
throwing  the  dirt  from  his  mines  into  it.  "With  respect  to  the 
foul-water  leat,  the  defendant  produced  two  brothers  by  the  name 
of  Geach,  who  stated  that  at  the  time  when  the  leat  was  made 
by  Hooper,  their  father  occupied  Goonamath,  and  at  a  meeting  of 
which  the  two  tollers  or  managers  of  the  Earl  of  Mount  Edge- 
combe and  Mr.  Trevanion,  the  owners  of  the  respective  proper- 
ties, were  present,  it  was  agreed  that  Hooper  should  be  allowed  to 
divert  the  brook  water  by  means  of  his  leat,  on  condition  of  his  giv- 
ing a  furze  prickle  to  old  Geach  every  year,  and  of  Geach's  having 
the  right,  whenever  the  flow  of  water  in  the  brook  was  too  slack  for 
his  own  purposes,  to  put  in  a  turf  so  as  to  stop  the  plaintiff's  leat  and 
allow  all  the  water  to  flow  down  the  brook.  They  further  stated 
that  they  knew  that  their  father  had,  from  time  to  time,  exer- 
cised this  right  of  diverting  the  brook  water  into  its  old  channel. 
The  two  sons  left  the  neighborhood  soon  afterward,  but  old 
Geach  occupied  his  clay  works  till  1847.  Both  the  tollers 
were  dead.  There  was  no  corroboration  of  this  story,  and  the 
plaintiff  had  never  heard  it  before  the  trial.  There  was  a 
verdict  for  the  plaintiff,  and  upon  hearing  the  cause  on 
appeal,  Eele,  C.  J.,  said:  "With  respect  to  the  claim  of 
these  parties  relating  to  the  water  carried  over  the  upper  launder, 
upon  the  argument  I  am  unable  to  give  a  confident  judgment  at 
the  present  moment  without  further  consideration.  With  respect 
to  the  claim  as  to  the  lower  launder,  it  seems  to  me  that  the  ver- 
dict ought  to  stand.  The  water  has  been  brought  to  the  clay 
works  of  the  plaintiff,  and  I  take  it  upon  the  evidence  that  the 
plaintiff  was  in  the  occupation  of  and  had  an  interest  in  the  clay 
works,  that  is,  the  clay  yard  and  the  place  where  the  works  were 
carried  on ;  and  that  he  had  such  an  interest  as  would  entitle  him 
to  maintain  this  claim  to  water  flowing  to  the  tenements  in  his 
occupation.     I  think  that  his  being  in  the  occupation  of  the  clay 
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yard  and  all  the  premises  required  for  the  clay  works,  was  per- 
fectly consistent  with  his  having  an  easement  to  dig  and  search 
for  clay  all  over  Hooper's  farm.  With  respect  to  the  one  he  was 
occupier,  and  with  respect  to  the  other  he  might  well  have  an 
easement,  so  as  to  be  able  to  maintain  this  claim  in  respect  of 
the  corporeal  hereditament  although  not  in  respect  of  the 
incorporeal  hereditament.  I  think,  therefore,  he  can  claim  the 
water  by  prescription.  Then,  does  the  evidence  show  that,  as  to 
the  lower  launder,  although  he  has  had  it  for  twenty  years,  and 
enjoyed  the  flow  of  the  stream  for  twenty  years,  without  inter- 
ruption, and  as  of  right,  that  he  could  not  acquire  a  right  to  take 
the  water  by  reason  that  that  water  was  collected  or  found  in 
land  which  was  subject  to  the  tin  bounds.  It  appears  that  the 
water  flowed  in  a  channel  through  land  which  was  subject  to  tin 
bounds,  and  that  that  channel  brought  down  a  quantity  of  water 
that  flowed  in  a  mead  and  fell  from  above  into  the  land,  and  so 
was  collected,  and  then  flowed  from  there  to  the  clay  works  occu- 
pied by  the  plaintiff.  If  he  cut  that  channel,  and  had  conducted 
water  down  through  the  channel  to  the  clay  works  for  twenty 
years,  under  circumstances  to  which  the  statute  applies,  he  would 
acquire  a  right  to  it.  But  it  is  said  he  could  not  have  a  right  to 
the  present  water,  because  the  channel  down  which  it  flowed  was 
within  land  which  was  within  the  boundary  of  tin  bounds,  and 
that  it  was  subject  to  the  contingent  rights  of  bound  owners,  if  they 
chose  to  work  the  land  ;  and  it  is  said  that  water  subject  to  those 
contingent  rights  cannot  become  vested  in  any  other  persons  abso- 
lutely as  against  all  the  world,  being  within  the  tin  bounds,  and 
the  tin-bounders  being  able  to  exercise  their  right  at  any  time. 
I  do  not  think  that  argument  is  tenable.  If  the  rights  of  the  tin- 
bounder  are  in  operation,  and  he  claims  to  exercise  those  rights; 
that  which  is  called  at  common  law  the  corporeal  right  of  the 
tin-bounder  may  operate  in  respect  of  the  water ;  but  if  the  tin- 
bounder  is  not  acting,  in  my  opinion,  the  general  law  of  the  land 
applies  to  Cornwall  as  well  as  to  other  places,  and  though  the 
land  is  within  the  boundary  of  tin  bounds,  yet,  there  being  no 
tin-bounders  at  work,  or  claiming  to  work,  or  setting  up  any 
right  to  water,  the  man  who  dug  the  water-course  within  the  land, 
and  conducted  the  water  for  twenty  years  to  his  clay  works,  has 
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a  prior  right  to  that  water,  notwithstanding  the  water  originaily 
flowed  and  was  within  the  land  subject  to  tin  bounds.  That 
would  give  the  plaintiff  the  verdict  with  respect  to  the  lower 
launder.  As  to  the  count  relating  to  the  upper  launder  I  must 
take  time  to  consider.  *  *  *  And  we  are  of 

opinion  that  the  plaintiff  acquired  no  right  to  this  stream  by  this 
user  thereof  for  twenty  years,  because  the  stream  was  an  artificial 
sti  earn  made  to  flow  over  the  defendant's  land  by  the  operation 
of  miners,  and  the  miners  had  not  permanently  abandoned  their 
right  of  control  over  the  water  in  the  stream,  when  the  plaintiff 
diverted  it  by  the  upper  launder  to  his  works.  Rights  and  liabil- 
ities in  respect  of  artificial  water-courses  when  first  flowing  on 
the  surface  are  certainly  distinct  from  liabilities  in  respect  of 
natural  streams  so  flowing. 

"  The  water  in  an  artificial  stream  flowing  in  the  land  of  the 
party  by  whom  it  is  caused  to  flow,  is  the  property  of  that  party, 
and  is  not  subject  to  any  rights  or  liabilities  in  respect  of  other 
persons.  If  the  stream  so  brought  to  the  surface  is  made  to  flow 
upon  the  land  of  a  neighbor,  without  his  consent,  it  is  a  wrong 
for  which  the  party  causing  it  so  to  flow  is  liable.  If  there  is  a 
grant  by  the  neighbor,  the  terms  of  the  grant  regulate  the  rights 
and  liabilities  of  the  parties  thereto.  If  there  is  uninterrupted 
user  of  the  land  of  the  neighbor  for  receiving  the  flow  as  of 
right  for  twenty  years,  such  user  is  evidence  that  the  land  from 
which  the  water  is  sent  into  the  neighbor's  land  has  become  the 
dominant  tenement,  having  a  right  to  the  easement  of  so  send- 
ing the  water,  and  that  the  neighbor's  land  has  become  subject 
to  the  easement  of  receiving  that  water.  But  such  user  of  the 
easement  of  so  sending  on  the  water  of  an  artificial  stream,  is, 
of  itself  alone,  no  evidence  that  the  land  from  where  the  water 
is  sent  has  become  subject  to  the  servitude  of  being  bound  to 
send  on  the  water  to  the  land  of  the  neighbor  below. 

"  The  enjoyment  of  the  easement  is,  of  itself,  no  evidence  that 
the  party  enjoying  it  has  become  subject  to  the  servitude  of 
being  bound  to  exercise  the  easement  for  the  benefit  of  the 
neighbor.  A  right  of  way  is  no  evidence  that  the  party  en- 
titled thereto  is  under  a  duty  to  walk,  nor  a  right  to  eavesdrop- 
ping on  the  neighbor's  land,  that  the  party  is  bound  to  send  on 
55 
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his  rain-water  to  that  land.  In  like  manner,  we  consider  that  a 
party,  by  the  mere  exercise  of  a  right-  to  make  an  artificial  drain 
into  his  neighbor's  land,  either  from  mine  or  surface,  does  not 
raise  any  presumption  that  he  is  subject  to  any  duty  to  continue 
his  artificial  drain  by  twenty  years'  user.  Although  there  may 
be  additional  circumstances  by  which  that  presumption  wculd  be 
raised,  or  the  right  proved,  if  it  be  proved  that  the  stream  was 
originally  intended  to  have  a  permanent  flow,  or  if  the  party  by 
whom  or  in  whose  behalf  the  artificial  stream  was  caused  to  flow, 
is  shown  to  have  abandoned,  permanently,  without  intention  to 
resume  the  works  by  which  the  flow  was  caused,  and  given  up 
all  right  to,  and  control  over,  the  stream,  such  stream  may  be- 
come subject  to  the  law  relating  to  natural  streams.  Bat  the 
facts  here  do  not  raise  either  of  those  points.  The  law  relating 
to  natural  streams  is  entirely  different.  The  flow  of  a  natural 
stream  creates  mutual  rights  and  liabilities  between  all  the  ripa- 
rian proprietors  along  the  whole  of  its  course.  Subject  to  reason- 
able use  by  himself,  each  proprietor  is  bound  to  allow  the  water 
to  flow  on  without  altering  the  quality  or  quantity.  These 
mutual  rights  and  liabilities  may  be  altered  by  grant,  or  by  user 
of  an  easement  to  alter  the  stream,  or  by  diverting,  or  fouling, 
or  penning  back,  or  the  like.  If  the  stream  flows  at  its  source 
by  the  operation  of  nature ;  that  is,  if  it  is  a  natural  stream,  the 
rights  and  liabilities  of  the  party  owning  the  land  at  its  source 
are  the  same  as  those  of  the  proprietors  in  the  course  below.  If 
the  stream  flows  at  its  source  by  the  operation  of  man ;  that  is,  if 
it  is  an  artificial  stream,  the  owner  of  the  land  at  its  source,  on 
the  commencement  of  the  flow,  is  not  subject  to  any  rights  or  liabil- 
ities toward  any  other  person  in  respect  to  the  water  of  that 
stream.  The  owner  of  such  land  may  make  himself  liable  to 
duties  in  respect  of  such  water,  by  grant  or  contract,  but  the  party 
claiming  a  right  to  compel  performance  of  those  duties,  must 
give  evidence  of  such  right  beyond  the  mere  suffering  by  him 
of  the  servitude  of  receiving  such  water. 

The  rights  of  the  plaintiff  in  respect  of  the  two  launders  ex- 
emplify this  distinction.  For  the  lower  launder  the  plaintiff  had 
made  a  water  course  on  the  defendant's  land,  and  collected  the 
water  of  natural  springs  therein  and  brought  it  to  this  launder. 
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For  the  upper  launder  the  plaintiff  had  gone  to  the  edge  of  the 
defendant's  land,  and  received  there  into  the  launder  the  water 
of  the  tie,  where  it  would  have  flowed  into  the  natural  stream 
and  become  part  thereof.  In  respect  of  the  lower  launder  there 
was  dominant  actio  and  servient  paiientia  for  twenty  years, 
and  so  there  was  good  evidence  of  an  easement  for  the  plaintiff, 
the  dominant  tenant.  In  respect  of  the  upper  launder  there 
was  no  dominant  actio  by  the  plaintiff,  nor  servient  patientia  by 
the  defendant,  on  the  defendant's  land  in  respect  of  the  stream 
while  on  that  land,  and  so  there  was  no  presumption  of  a  grant 
by  the  defendant,  no  evidence  of  a  right  in  the  plaintiff.  For 
the  law  relating  to  natural  streams  on  the  surface  we  refer  to 
Mason  v.  Hill,  5  B.  &  Ad.  1.  For  the  law  relating  to  subter- 
ranean water  to  Chasemore  v.  Richards,  2  H.  &  N.  168.  For 
the  law  relating  to  artificial  streams  we  refer  to  Arhwright  v. 
Gell ;  Magor  v.  Chadwick,  and  Wood  v.  Waud.  And  for  a 
clear  exposition  of  the  whole  law  on  this  class  of  easements  and 
servitudes,  we  refer  to  Gale  on  Easements,  262,  3d  ed.  In  Arh- 
wright v.  Gell,  the  law  relating  to  artificial  streams  is  expounded 
with  clearness  and  vigor.  The  important  and  extensive  rights 
and  interests  connected  with  mining  are  protected  in  their  rela- 
tion to  the  rights  of  surface  owners.  In  this  case  the  question 
arose  between  the  surface  owner  and  the  mining  owner,  and  it 
was  held  that  the  mining  owner  who  had  brought  the  water 
to  the  surface  on  the  plaintiff 's  land  for  draining  a  mine,  might 
divert  it  when  deeper  draining  was  required,  and  all  the  mines 
of  the  district  that  might  be  unwatered  by  the  drain  were  prop- 
erly treated  as  other  interests.  In  Magor  v.  Chadwick,  no  law 
is  expounded,  but  doubts  upon  the  law  are  created  by  dissent 
from  some  governing  propositions  laid  down  in  Arhwright  v. 
Gell.  The  judge  at  the  trial  had  not  recognized  any  distinction 
between  natural  and  artificial  streams,  and  the  court  refused  a 
new  trial  for  misdirection  on  the  ground  that  the  blame  of  any 
miscarriage,  if  miscarriage  there  was,  ought  to  be  laid  on  the 
counsel  who  argued  at  the  trial.  The  result  of  that  case  would 
have  been  pernicious  to  all  miners  and  all  proprietors  improving 
land  by  draining ;  but  it  was  followed  by  Wood  v.  Waud,  in 
which  the  propositions  laid  down  in  Arhwright  v.  Gell,  relating 
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to  the  difference  between  artificial  and  natural  streams  are  re- 
affirmed. In  this  case  the  question  arose  between  two  proprie- 
tors of  the  surface  over  whose  land  the  artificial  stream  flowed  in 
its  way  to  the  natural  stream,  and  it  was  held  that  as  between 
them  the  law  relating  to  natural  streams  did  not  govern.  This  case 
is  followed  by  Oreatrex  v.  Hayward,  11  Ex.  384,  in  which  it  was 
decided  that  a  drain  on  the  surface,  made  for  the  purpose  of  drain- 
ing the  land  of  the  maker  thereof,  is  an  artificial  stream,  and  is  not 
subject  to  the  law  relating  to  natural  streams,  and  might  be  diverted 
after  twenty  years'  flow  into  the  plaintiff's  land,  for  the  purpose 
of  improving  the  drainage  of  defendant's  land.  These  cases  have 
been  f  ollowed  by  others  collected  in  the  treatise  above  mentioned, 
and  we  consider  that  the  distinction  between  natural  and  artificial 
streams  is  established  in  our  law,  and  that  the  flow  from  the 
upper  launder  was  not  such  an  artificial  stream  that  an  easement 
could  be  acquired  therein  by  twenty  years'  user.  For  these 
reasons  we  consider  that  the  plaintiff's  case,  as  to  the  upper 
launder,  failed,  and  that  the  rule  for  entering  the  verdict  on  the 
count  relating  thereto  for  the  defendant  must  be  made  absolute." 

Sec.  405.  In  Powell  v.  Butler,  5  Irish  Eep.  Com.  Law,  309,  it 
appeared  that  the  plaintiff's  land  adjoined  the  defendant  Ryan's 
land,  which  adjoined  the  land  of  the  defendant  James  Butler ;  that 
upwards  of  thirty  years  before  the  action  was  brought  an 
artificial,  defined  channel  was  cut  through  those  several  hold- 
ings, by  means  of  which  the  water  of  a  natural  stream  was 
diverted  from  its  natural  course,  and  was  caused  to  flow 
through  Eyan's  land,  thence  downward  through  Butler's  land, 
thence  downward  through  the  plaintiff's  land,  and  thence 
through  the  lands  of  other  persons,  until  finally  the  water  was 
restored  to  its  natural  channel  at  a  lower  level,  and  that  all 
the  persons  through  whose  lands  the  water  so  flowed  in  the  arti- 
ficial channel  held  under  one  common  landlord ;  that  the  plain- 
tiff had  for  twenty  years  used  the  water  flowing  through  the 
artificial  channel  for  the  purpose  of  irrigating  his  land,  and  so 
continued  until  November,  1869,  when  the  defendant  Eyan  cnt 
off  the  water  from  the  lands  of  the  defendant  Butler  and  of  the 
plaintiff,  and  for  this  obstruction  the  present  action  was  brought. 
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As  to  the  part  taken  by  each  of  the  defendants  in  cutting  off 
the  water  from  the  plaintiff's  land,  it  was  admitted  by  the 
defendant  Eyan  that  the  act  was  his.  As  to  the  defendant 
James  Butler,  evidence  was  given  that  he  had,  upon  two  pre- 
vious occasions,  obstructed  the  water  from  the  plaintiff's  land, 
but  had  been  compelled  to  restore  it  and  pay  the  plaintiff  com- 
pensation and  costs ;  and  that  upon  the  obstruction  by  Ryan  in 
November,  1869,  Eyan  asserted,  and  Butler  admitted,  that  there 
was  an  agreement  existing  between  .them,  by  which  Eyan  was 
bound  to  cut  off  the  water  from  James  Butler's  land.  The 
existence  of  such  an  agreement  was,  however,  denied  by  James 
Butler  at  the  trial ;  and  as  to  the  defendant  Edward  Butler,  it 
was  shown  that  he  was  the  son  of  James  Butler,  lived  with  him, 
managed  his  farm  and  expected  to  succeed  to  it ;  that  the  meadow 
land  on  James  Butler's  farm  through  which  the  artificial  channel 
ran,  was  plowed  in  the  season  preceding  the  obstruction  now  com- 
plained of,  and  that,  in  reference  to  the  latter  obstruction,  Edward 
Butler  had  stated  to  the  agent  of  the  estate  that  the  plaintiff 
had  no  right  to  the  water  course,  and  should  not  enjoy  it ;  that 
he  did  not  care  what  agreement  the  others  might  come  to,  and 
that,  as  far  as  he  was  concerned,  he  would  not  let  the  plaintiff 
have  the  water. 

The  learned  judge  left  two  questions  to  the  jury.  (1)  Whether 
the  plaintiff  was  entitled  to  the  flow  of  water ;  (2)  Whether  the 
defendants,  or  some  of  them,  had  obstructed  it ;  and  told  them  if 
the  defendant  Eyan  was  acting  in  concert  with  the  defendant 
Butler  in  the  obstruction,  all  three  would  be  liable  for  the  act ; 
and  he  called  attention  to  the  conversation  held  by  Edward  Butler 
with  the  agent,  and  to  the  fact  that  he  lived  with  his  father,  the 
defendant  James  Butler,  managed  the  land,  and  expected  to  have 
it  at  his  father's  death.  The  jury  having  returned  a  verdict  for 
the  plaintiff,  it  was  sustained  upon  appeal,  upon  the  ground  that 
twenty  years'  user  of  an  artificial  watercourse  having  its  origin 
under  the  circumstances  detailed,  created  a  right  thereto  that 
another  owner  could  not  lawfully  interfere  with. 

Monahait,  C.  J.,  in  delivering  the  opinion  said  "  There  is  no 
doubt  a  right  may  be  acquired  by  user  in  an  artificial  course,  and 
while  all  the  evidence  goes  to  show  that  the  stream  in  this  case 


438  ARTIFICIAL    WATER-COURSES. 

was  created  for  the  benefit  of  all  the  tenants  through  whose  hold- 
ings it  runs,  there  is  nothing  to  suggest  the  truth  of  the  view  as 
to  its  origin  now  suggested 'by  the  defendants." 

Sec.  406.  But,  while  the  owner  of  the  land  upon  which  the 
supply  originates,  may  divert  or  cut  off  the  water  entirely,  yet 
even  he  has  no  right  to  pollute  or  corrupt  the  water  to  the  injury 
of  those  through  whose  land  it  passes. 

"While  he  permits  the  water  to  run  they  have  a  right  to  use  it 
for  any  purpose  they  choose,  and  he  is  bound  to  observe  in  this 
respect  the  rights  of  the  owners  below,  as  much  as  though  it  was 
a  natural  stream." 

But  this  must  be  understood,  subject  to  this  qualification.  If 
the  business,  in  the  prosecution  of  which  the  water  is  produced, 
necessarily  fouls  the  same,  and  the  water  has  run  thus  fouled,  the 
land  owners  take  the  water  subject  to  such  fouling  as  has  existed 
in  connection  with  the  easement  of  flowing  the  water.  But  if  the 
water  has  been  suffered  to  run  in  a  pure  condition  for  twenty 
years,  rights  to  the  use  of  the  water  in  that  condition  attach  to. 
the  stream,  and  if  after  that  time,  in  the  necessary  operations  of 
the  work  through  the  prosecution  of  which  the  water  is  produced, 
the  stream  is  polluted,  this  is  a  violation  of  the  rights  of  those 
owning  premises  over  which  the  water  flows,  and  others  who 
have  acquired  rights  therein,  and  is  an  actionable  nuisance.* 

Sec.  407.  In  the  ease  of  Magor  v.  Ohadwiok,  last  cited,  it 
appeared  that  the  stream  or  water-course  claimed  by  the  plaintiff, 
flowed  from  the  mouth  of  an  adit,  or  underground  passage,  in 
adjoining  lands,  which  had  been  made  some  fifty  years  before  for 
the  purpose  of  exhausting  the  water  from  a  mine,  and  was  made 
by  the  owner  of  the  mine,  but  that  the  mine  had  not  been 
worked  for  more  than  thirty  years.  That  previous  to  that  time, 
while  the  mine  was  in  operation,  the  waters  were  charged  with 
such  dirt  and  impurities  as  were  necessarily  incident  to  the  opera- 
tion of  the  mine.  But  after  work  upon  the  mines  had  ceased, 
the  plaintiffs  erected  a  brewery  upon  the  stream,  and  had,  for 

■Trustees  ®.  Dickinson,  9  Cushing        s  Magor  v.  Chadwicfe,  11  Ad.  &  El, 
(Mass.),  454  ;  Woodbury  «.  Short,  17    584 ;  Wood  v.  Waud,  3  Exch.  748. 
Vt.  387.  »  Arkwright  v.  Gell,  5  M.  &  W.  203. 
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more  than  twenty  years,  enjoyed  the  use  of  the  water  pure  and 
fit  for  that  purpose. 

The  defendants  resumed  the  use  of  the  adit  to  discharge  the 
water  from  another  copper  mine  near  the  old  one,  after  the  plain- 
tiff's rights  in  the  stream  had  become  fixed  by  twenty  years  user, 
and,  as  a  result,  the  waters  of  the  stream  were  fouled,  and  ren- 
dered unfit  for  the  plaintiff's  business. 

A  verdict  having  been  found  for  the  plaintiffs,  upon  hearing 
the  case  in  exchequer,  Lord  Denman,  C.  J.,  said :  "  The  imputed 
misdirection  is,  that  the  law  of  water- courses  is  the  same,  whether 
natural  or  artificial.  We  think  this  was  no  misdirection,  but 
clearly  right.  The  contrary  proposition,  that  a  water-course,  of 
whatever  antiquity,  and  in  whatever  degree  enjoyed  by  numerous 
persons,  cannot  be  so  enjoyed  as  to  confer  a  right  to  the  use  of 
the  water,  if  proved  to  have  been  originally  artificial,  seems  to  us 
quite  indefensible,  and  the  late  case  in  the  exchequer  leads  to 
no  such  conclusion.  We  are  by  no  means  prepared  to  say  that 
the  circumstances  under  which  a  water-course  has  been  enjoyed, 
may  not  prove  it  to  have  been  without  right ;  or  that  a  universal 
practice  in  the  neighborhood  might  not  lead  to  fix  the  party  with 
knowledge,  that  those  who  cleared  a  mine  by  an  adit  notoriously 
reserved  to  themselves  the  right  of  working  the  mine  at  any 
time.  But  this  view  was  not  pressed  on  the  learned  judge  at  the 
trial. 

bEC.  408.  In  determining  whether  the  owner  of  the  supply 
may,  after  twenty  years  continuous  discharge  of  the  water  in  a 
given  channel,  divert  or  pollute  it,  regard  must  be  had  to  the 
character  of  the  water-course,  and  the  uses  for,  and  the  circum- 
stances under  which  it  was  created. 

If  the  water-course  is  clearly  of  a  temporary  nature,  and  de- 
pendent upon  the  mode  in  which  the  owner  of  the  supply  may 
use  his  premises,  no  rights  can  be  acquired  therein,  as  against 
him,  that  will  prevent  him  from  cutting  it  off  altogether.1 

The  flow  of  water  from  a  drain  for  agricultural  purposes  for 
twenty  years,  will  not  give  a  right  so  as  to  prevent  the  owner  of 
the  drain  from  changing  its  level,  or  doing  any  act  in  reference 

Greatrex  v.  Hayward,  8  Welsb.  &  G.  292 ;  Wood  v.  Waud,  S  Exch.  748. 
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thereto  that  may  be  rendered  necessary  for  the  improvement  of 
his  land.  The  reason  is  evident,  for  the  circumstances  are  such 
as  to  show  that  the  one  party  never  intended  to  give,  nor  the 
other  to  enjoy,  the  use  of  the  stream  as  a  matter  of  right.1 

In  Greatrex  v.  Haywwrd,  Aldekson,  B.,  puts  this  case  as  an 
illustration  :  "  Take  the  case  of  a  farmer  who,  under  the  old  sys- 
tem of  farming,  has  allowed  the  liquid  manure  from  his  fold- 
yard  to  run  into  a  pit  in  his  neighbor's  field,  but  upon  finding 
that  the  manure  can  be  beneficially  applied  to  his  own  land,  has 
stopped  the  flow  of  it  into  his  neighbor's  pit,  and  converted  it  to 
his  own  use,  could  it  be"  contended  that  the  fact  of  his  neighbor's 
having  used  this  manure  for  upward  of  twenty  years,  would 
give  the  latter  the  right  of  requiring  its  continuance.' 

Seo.  409.  In  Wood  v.  Wcmd,  3  Exchq.  776,  Pollock,  C.  B., 
says :  "  The  right  to  artificial  water- courses,  as  against  the  party 
creating  them,  must  depend  upon  the  character  of  the  water- 
course, whether  it  be  of  a  permanent  or  temporary  nature,  and 
upon  the  circumstances  under  which  it  is  created.  The  enjoy- 
ment of  a  stream  for  twenty  years  diverted  or  penned  up  by 
permanent  embankments,  clearly  stands  upon  a  difEerent  footing 
from  the  enjoyment  of  a  flow  of  water  originating  in  the  mode 
of  occupation  or  alteration  of  a  person's  property,  and  presum- 
ably of  a  temporary  character,  and  liable  to  variation.  The  flow 
of  water  for  twenty  years  from  the  eaves  of  a  house  could  not 
give  a  right  to  the  neighbor  to  insist  that  the  house  should  not 
be  pulled  down  or  altered  so  as  to  diminish  the  quantity  of  water 
flowing  from  the  roof,"  and  the  court  also  cites  the  case  of  per- 
sons who  in  the  use  of  mines  pump  out  the  waters  collecting 
therein,  and  thus  secure  a  continuous  flow  of  the  water,  and  adds, 
"  It  seems  clear  to  us  that  the  plaintiffs  could  not  maintain  an 
action  for  omitting  to  pump  water  by  machinery.  Nor,  if  the 
colliery  owners  had  chosen  to  pump  out  the  water  from  the  pit, 
from  whence  the  stream  flowed  continuously,  and  caused  what  is 

1  Wood  v.  Waud,  ante.  369 ;  as  to  what  is  necessary  to  acquire 

!  Magor  u.  Chadwick,  11  Ad.  &  El.  an  easement;  also  Bright  v  Walker,  1 
571 ;  See  Tickle  ®.  Brown,  4  Ad.  &  El.    C.  M.  &  B.  211. 
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termed  the  natural  flow   to  cease,  could  the  plaintiffs  in  our 
opinion  have  sned  them  for  so  doing  ? " l 

Sec.  410.  Enough  has  already  been  said  to  show  the  grounds 
upon  which  rights  to  artificial  water-courses  attach,  and  the 
extent  thereof.  But  there  are  still  another  class  of  cases  that 
should  he  referred  to,  that  bear  upon  the  same  question  in  a  dif- 
ferent form,  and  that  is,  when  the  person  who  owns  the  supply 
that  -feeds  an  artificial  stream,  also  owns  the  land  through  which 
the  same  flows,  divides  the  land  into  parcels  and  sells  it  with  the 
stream  flowing  there,  what  rights  to  the  stream  do  the  purchasers 
take?  Here  again  no  doubt,  the  nature  of  the  supply  and  the 
manner  in  which  it  is  produced,  and  all  the  circumstances  attend- 
ant thereon,  as  in  the  class  of  cases  previously  referred  to,  have 
an  important  bearing  upon  the  result.  In  the  one  case,  the  right 
depends  upon  a  positive  grant  of  the  soil,  and  in  the  other  upon 
a  presumed  grant.  In  the  case  of  a  grant  of  the  soil,  the  convey- 
ance, if  unqualified,  carries  with  it  all  that  is  annexed  thereto, 
as  well  as  all  easements  necessary  to  the  proper  enjoyment  of 
the  property,  which  are  apparent,  or  of  such  a  character  as 
to  be  discerned  upon  an  inspection  of  the  property,  while 
in  the  case  of  a  presumed  grant,  nothing  is  acquired  except 
what  is  strictly  in  accordance  with  the  uses  under  which  it  is 
claimed,  and  this  presumption  never  attaches,  except  when  it 
finds  reasonable  support  from  all  the  circumstances  attendant,  not 
only  upon  the  user,  but  upon  the  thing  claimed.  In  Pyer  v. 
Carter,  1  H.  &  N.  Exchq.  916,  the  plaintiff  and  defendant  were 
the  owners  of  adjoining  tenements  which  had  formerly  belonged 
to  one  person,  and  been  used  as  one  house,  but  which  he  divided 
and  made  into  two.  In  July,  1853,  the  owner  ot  the  whole  tene- 
ment conveyed  the  defendant's  house  to  him  in  fee,  and  in  Sep- 
tember of  the  same  year  conveyed  the  plaintiff's  house  to  him. 
J$o  reservation  of  an  easement  was  continued  in  either  convey- 
ance. At  the  time  of  the  conveyances  a  drain  or  sewer  ran  under 
the  plaintiff's  house,  and  thence  under  the  defendant's  house  and 
discharged  itself  into  a  common  sewer.    The'defendant  obstructed 

>  Gaved  v.  Martin,  L.  J.,  N.  S,  C.  P.    353  ;  Watkins  v.  Peck,  13  N.  H.  360 ; 

Beeston  v.  Weate,  5  E.  &  B.  986. 
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this  drain,  and  wholly  prevented  the  flow  of  waters  through  it 
where  it  entered  his  house,  and  as  a  consequence  in  every  rain 
storm  the  defendant's  house  was  flooded.  The  defendant  was 
not  aware  of  the  existence  of  the  drain  at  the  time  of  the  convey- 
ance to  him,  and  the  plaintiff  might  have  constructed  a  new 
drain  from  his  house  to  the  common  sewer  for  a  small  cost. 
Upon  these  facts  a  verdict  was  entered  for  the  plaintiff  by  the 
direction  of  the  court,  and  upon  hearing  in  exchequer  the  ver- 
dict was  sustained,  and  as  the  case  is  one  of  importance  arid  of 
general  interest  to  the  profession,  and  not  readily  accessible,  I 
give  the  opinion  of  Watson,  B.  in  full.  He  said :  "  This  was 
an  action  for  stopping  a  drain  that  ran  under  both  the  plaintiff's 
and  defendant's  houses,  taking  the  water  from  both.  The  cause 
was  tried  at  Liverpool,  before  Baron  Beamwell,  when  a  verdict 
was  entered  for  the  plaintiff,  and  a  motion  was  made  to  enter  a 
verdict  for  defendant  in  pursuance  of  leave  reserved  at  the  trial. 

"  The  plaintiff's  and  defendant's  houses  adjoined  each  other. 
They  had  formerly  been  one  house,  were  converted  into  two 
houses  by  the  owner  of  the  whole  property.  Subsequently  the 
defendant's  house  was  conveyed  to  him,  and  after  that  convey- 
ance the  plaintiff  took  a  conveyance  of  Ms  house. 

"At  the  time  of  the  respective  conveyances,  the  drain  ran 
tinder  the  plaintiff's  house  and  then  under  the  defendant's  house, 
and  discharged  itself  into  the  common  sewer.  Water  from  the 
eaves  of  the  defendant's  house  fell  on  the  plaintiff 's  house,  and 
then  ran  into  the  drain  on  plaintiff's  premises,  and  thence  through 
the  drain  into  the  common  sewer.  The  plaintiff's  house  was 
drained  through  this  drain.  It  was  proved  that  by  the  expend- 
iture of  £6  the  plaintiff  might  stop  the  drain,  and  drain  directly 
from  his  own  land  into  the  common  sewer.  It  was  not  proved 
that  the  defendant  at  the  time  of  his  purchase  knew  of  the 
position  of  the  drains. 

"  Under  these  circumstances  we  are  of  opinion,  upon  reason- 
and  upon  authority,  that  the  plaintiff  is  entitled  to  our  judgment. 
We  think  that  the  #  owners  of  the  plaintiff's  houses  are,  by 
implied  grant,  entitled  to  have  the  use  of  this  drain  for  the  pur- 
pose of  conveying  the  water  from  his  house,  as  it  was  used  at  the 
time  of  the  defendant's  purchase.     It  seems  in  accordance  with 
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reason  that  where  the  owner  of  two  or  more  adjoining  houses 
sells  and  conveys  one  of  the  houses  to  a  purchaser,  that  such 
house  in  his  hands  should  be  entitled  to  the  benefit  of  all  the 
drains  from  his  house,  and  subject  to  all  the  drains  thus  neces- 
sarily used  for  the  enjoyment  of  the  adjoining  house,  and  that 
without  express  reservation  or  grant,  inasmuch  as  he  purchases 
the  house  such  as  it  is.  If  that  were  not  so,  the  inconveniences 
and  nuisances  in  towns  would  be  very  great. 

"  "Where  the  owner  of  several  adjoining  houses  conveyed  them 
separately,  it  would  enable  the  vendee  of  any  one  house  to  stop 
up  the  system  of  drainage  made  for  the  benefit  and  necessary 
occupation  ot  the  whole. 

"  The  authorities  are  strong  on  this  subject.  In  Nicholas  v. 
Chamberlame,  Cro.  Jac.  121,  it  was  held  by  all  the  court  that 
'  if  one  erects  a  house  and  builds  a  conduit  thereto  in  another 
part  of  his  land,  and  conveys  water  by  pipes  to  his  house,  and 
afterward  sells  the  house  with  the  appurtenances,  excepting  the 
land,  or  sells  the  land  to  another,  reserving  to  himself  the  house, 
the  conduit  and  pipes  pass  with  the  house,  because  it  is  necessary 
and  quasi  appendant  thereto,  and  he  shall  have  liberty  by  law  to 
dig  in  the  land  for  amending  the  pipes  or  making  them  new  as 
the  case  requires.  So  if  a  lessee  for  years  of  a  house  and  land 
erect  a  conduit  upon  the  land,  and  after  the  term  the  lessor  occupies 
them  together  for  a  time,  and  afterward  sells  the  house  with  the 
appurtenances  to  one,  and  the  land  to  another,  the  vendee  shall 
have  the  conduit  and  the  pipes,  and  the  liberty  to  amend  them.' 
Shwry  v.  Pigott,  Popham,  166;  S.  C,  3  Bulst,  339;  and  the 
case  of  Coppy  v.  I de  £.,  11  Hen.  7;  25  PI.  6,  support  this  view 
of  the  case,  that  where  a  gutter  exists  at  the  time  of  the  unity  of 
seisin  of  adjoining  houses  it  remains  when  they  are  aliened  by 
separate  conveyances,  as  an  easement  of  necessity.  It  was  con- 
tended, on  the  part  of  the  defendant,  that  this  pipe  was  not  of 
necessity,  as  the  plaintiff  might  have  obtained  another  outlet  for 
the  drainage  of  his  house  at  an  expense  of  6  I.  We  think  that 
the  amount  to  be  expended  in  the  alteration  of  the  drainage,  or 
in  the  constructing  a  new  system  of  drainage,  is  not  to  be  taken 
into  consideration,  for  the  meaning  of  the  word  '  necessity '  in 
the  cases  above  cited  and  in  Pennington  v.  Galland,  9  Exch.  1, 
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is  to  be  understood  the  necessity  at  the  time  of  the  conveyance, 
and  as  matters  then  stood,  without  alteration ;  and  whether  or  not 
at  the  time  of  the  conveyance  there  was  any  other  outlet  for  the 
drainage  water,  and  matters  as  they  then  stood,  must  be  looked 
for  at  the  necessity  of  the  drainage. 

"  It  was  urged  that  there  could  be  no  implied  agreement  unless 
the  easement  was  apparent  and  continuous.  The  defendant  stated 
he  was  not  aware  of  this  drain  at  the  time  of  the  conveyance  to 
him ;  but  it  is  clear  that  he  must  have  known  or  ought  to  have 
known  that  some  drainage  then  existed,  and  if  he  had  inquired, 
he  would  have  known  of  this  drain ;  therefore  it  cannot  be  said 
that  such  a  drain  could  not  have  been  supposed  to  have  existed ; 
and  we  agree  with  the  observation  of  Mr.  Gale  (Gale  on  Ease- 
ments, p.  53,  2d  ed.)  that  by  'apparent  signs'  must  be  under- 
stood not  only  those  which  must  necessarily  be  seen,  but  those 
which  may  be  seen  or  known  on  a  careful  inspection  by  a  person 
ordinarily  conversant  with  the  subject.  We  think  that  it  was 
the  defendant's  own  fault  that  he  did  not  ascertain  what  ease- 
ments the  owner  of  the  adjoining  house  exercised  at  the  time  of 
his  purchase ;  and  therefore  we  think  the  rule  must  be  discharged." 

The  doctrine  announced  in  this  case,  is  a  marked  innovation 
upon  the  law  of  easements  by  implied  grant.  Yet  its  apparent 
equity  commends  it,  and  it  has  been  favorably  commented  upon 
by  numerous  cases  both  in  this  country  and  England.1  But  it 
should  be  borne  in  mind  that  the  largest  latitude  given  as 
announced  in  this  case,  only  includes  those  easements  "  which 
may  be  seen  or  known  upon  a  careful  inspection  by  a  person 
ordinarily  conversant  with  the  subject."  Indeed,  the  court  say, 
in  justification  of  the  judgment,  that  "  it  is  clear  that  he  must 
have  known,  or  ought  to  have  known  that  some  drainage  then 
existed,  and  if  he  had  inquired  he  would  have  known  of  this 

1  Curtis  v.  Ayrault,  47  N.  T.   73;  Lewis,  2  Beas.  Ch.  (N.  J.)  439;  Dunk- 

Huttemier  v.  Albro,  18  id.  52 ;  McCarty  lee  v.  Wilton  R.  K.  24  N.  H.  489 ;  Hall 

v.    Kitchenman,  47    Penn.    St.    243 :  «.  Lund,  1H.&C.  676.    Questioned  in 

Dodd  t.  Burchell,  1  H.  &  C.  121 :  Glove  Phillbrick  v.  Ewing,  97  Mass.  133 ;  Car- 

■B.  Harding,  3  H.  &  N.  944 ;  Crossly  v.  bray  v.  Willis,  7  Alien  (Mass.),  369 ; 

Lightower,2L.  R.Ch.Ap.  478  ;  Polden  Randall  v.   McLaughlin,  10   id.    366; 

v.  Bastard,  4  B.  &  S.  258 ;  Ewart  v.  Coch-  Warren  v.  Blake,  54  Me.  276 ;  and  con- 

rane,  1  H.  &  C.  681 ;  Worthington  v.  ditionally  in  Butterworth  v.  Crawford, 

Gimaon,  2  E.  &  E.  618 ;  Butterworth  e.  ante  ;  and  in  Scott  v.  Bentel,  23  Grat. 

Crawford,  46  N.  T.  349 ;  Seymour  «.  (Va.)  1. 
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drain."  Thus  it  will  he  seen  that  the  doctrine  is  only  intended 
to  apply  to  such  necessary  easements  as,  although  not  apparent, 
would  naturally  be  the  subject  of  inquiry.  That  the  court  ever 
intended  the  doctrine  to  have  a  greater  extent  than  to  include 
easements  actually  apparent,  and  such  as  are  of  such  obvious 
necessity  as  naturally  to  be  the  subject  of  inquiry,  is  not  only 
quite  evident  from  the  language  of  the  case  itself,  but  also  from 
the  comments  made  upon  the  doctrine  in  later  English  and 
American  cases  referred  to  in  the  last  note. 

Sec.  411.  A  question  arose  in  another  form,  and  differing  only 
in  the  fact  that  the  ditch  in  question  was  visible  to  all,  and  its 
existence  known,  in  Curtis  v.  Ayrault,  47  N.  Y.  73. 

In  that  case  the  question  arose  as  to  the  right  of  parties  taking 
their  title  from  a  common  source  charged  with  a  common  bur- 
then of  drainage,  to  interfere  therewith  to  the  prejudice  of  another 
owner.  It  appeared  that  on  the  13th  day  of  January,  1849,  and  for 
many  years  prior  thereto,  one  Newbold  owned  and  was  in  possess- 
ion of  a  tract  of  farming  land  in  the  town  of  Caledonia,  between 
the  Genesee  river  and  the  Genesee  valley  canal,  on  the  western 
part  of  which  tract  was  a  marsh  or  swamp.  A  small  creek  known 
as  "Indian"  or  "Mackenzie"  creek  having  its  origin  in  a  swamp 
near  by,  entered  on  the  tract  near  its  south-west  corner,  through 
a  culvert  under  the  canal,  and  was  absorbed  in  a  marsh  in  New- 
bold's  tract. 

In  order  to  relieve  the  land  from  these  waters,  drains  were 
made  by  the  owner  of  the  tract  at  different  times  before  1849, 
and  among  others  a  drain  by  means  of  an  open  ditch  now  known 
as  the  Curtis  ditch,  running  easterly  from  the  marsh  to  a  cove  in 
the  river  on  the  east  end  of  the  tract ;  and  a  drain  by  means  of  a 
similar  ditch  known  as  the  Canal  or  State  ditch,  running 
northerly  from  Indian  creek  to  the  highway,  thence  along  the 
highway  to  a  sluice,  and  under  the  sluice  to  White  creek. 

The  Curtis  ditch  was  deepened  from  time  to  time,  and  formed 
an  artificial  channel  through  which  a  living  stream  of  water  ran 
throughout  the  year,  and  furnished  water  for  pasturage,  horses 
and  cattle,  at  the  east  end  of  the  tract  where  the  cove  was  located. 

The  land  was  not  divided  by  fences  or  otherwise  until  the  13th 
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of  January,  1849,  on  which  day  Newbold  sold  the  tract  in  five 
different  parcels,  by  deeds  dated  and  delivered  on  that  day ;  and 
for  aught  that  appears,  at  one  and  the  same  time. 

Each  deed  conveyed  the  lands  described  in  it  by  metes  and 
bonds,  "  with  the  appurtenances  and  all  the  estate,  title  and  inter- 
est "  therein  of  Newbold,  with  warranty  in  the  usual  form,  and 
neither  deed  contained  any  reference  to  any  ditch  or  stream  of 
water. 

The  plaintiff,  through  several  mesne  conveyances  from  the 
grantee  of  Newbold,  became  the  owner  of  lot  No.  5,  on  the  most 
easterly  parcel  of  said  tract,  which  contained  a  portion  of  the 
"  cove." 

The  defendant,  through  several  mesne  conveyances  from  parties 
other  than  those  through  whom  the  plaintiff  derived  title  to  his 
parcel  from  Newbold,  acquired  the  title  of  Newbold  to  the  most 
westerly  portion  of  the  tract,  or  lot  No.  1,  which  embraced  the 
marsh  and  the  "  canal "  ditch. 

The  intermediate  parcels,  two,  three  and  four,  became  the 
property  of  other  owners. 

The  plaintiff,  after  he  purchased,  used  the  waters  of  the  cove 
in  watering  cattle,  and  his  predecessors,  including  Newbold,  had 
done  the  same. 

Subsequently  to  1849  both  the  said  ditches  became  so  obstructed 
from  neglect,  that  the  land  in  lot  No.  1  was  again  marshy  and 
untillable. 

In  1853  Henry  E.  Rochester,  the  then  owner  of  that  lot,  under- 
took to  clear  out  and  enlarge  the  canal  ditch  and  its  connections, 
so  as  to  make  a  more  efficient  drain  in  that  direction.  After  which 
lie  sold  to  Swan,  who,  in  1864,  deepened  the  same  ditch  for  the 
same  purpose ;  and  the  defendant,  having  purchased  from  Swan 
in  1865,  continued  the  same  work  for  the  same  purpose,  and 
thereby  caused  water  to  flow  from  the  marsh  through  the  canal 
ditch,  which  would  otherwise  have  passed  through  the  cove  ditch. 
The  court  directed  the  jury  to  find  a  verdict  for  the  defendant. 
Folgee,  J.,  said:  "  We  are  of  the  opinion  that  the  jury  would 
not  have  been  warranted  in  finding  that  there  was  ever  a  natural 
stream  running  from  the  mouth  of  Indian  creek  or  from  the  marsh 
into  the  cove. 
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"  There  are  some  expressions  which  might  indicate  this  if  they 
were  detached  from  the  mass  of  the  testimony  and  considered 
alone.  But  the  strong  force  and  preponderance  of  it  all  is  that 
only  in  time  of  high  water  did  the  waters  from  the  marsh  flow 
over  the  banks  of  the  river  or  of  the  cove,  and  not  then  in  a  reg- 
ular and  defined  channel.  "When  the  flood  had  no  more  subsided 
than  so  as  to  leave  a  depth  of  three  or  four  feet  in  places  on  the 
marsh,  there  was  no  overflow,  and  witnesses  for  the  plaintiff  say 
in  explicit  terms  that  before  the  ditch  was  dug  there  was  no  reg- 
ular channel  for  the  flow  of  the  water  into  the  cove. 

"  The  waters  which  stood  upon  the  marsh,  or  were  held  in  par- 
tial suspense  in  the  earth,  were  in  legal  effect  surface  waters. 
They  belonged  to  the  owner  of  the  soil  on  which  they  stood  or 
through  which  they  soaked.  He  might  lawfully  lead  them  off  in 
such  direction  and  in  such  quantity  as  he  saw  fit,  and  no  neighbor 
could  complain,  for  no  neighbor  has  a  right  to  receive  them  by 
percolation.  The  owner  had  only  to  see  to  it  that  he  did  not 
injure  a  neighbor  by  discharging  them  upon  him  in  unusual 
quantity,  or  at  unusual  places.1 

"  This  state  of  facts  and  this  rule  of  law  accompanying  them 
continued  until  Newbold,  after  having  made  ditches,  divided  the 
tract  into  parcels  and  conveyed  the  parcels  to  different  grantees. 
And  even  had  he,  without  having  made  the  ditches,  divided  the 
tract  and  conveyed  the  parcels  to  different  owners,  the  same  rule 
would  have  applied.  The  grantee  of  any  parcel  would  have  had 
the  right  to  have  carried  off  these,  being  surface  waters,  without 
affecting  any  right  of  any  one  to  receive  them  from  his  land. 
(See  cases  above  cited.) 

But  Newbold  being  the  owner  of  the  whole  tract  did  very 
much  affect  and  change  its  material  condition,  and  the  relations 
of  different  parts  of  it  to  each  other.  By  digging  ditches  and 
deepening  and  extending  them,  he  made  a  permanent  channel 
by  which  these  waters  flowed  in  a  continuous  stream,  from  and 
through  the  parcel  conveyed  to  the  grantor  of  the  defendant 
through  other  parcels,  on  to  and  through  the  parcel  conveyed  to 

1  Bllia  v.  Duncan  (Ct.  of  App.),  cited  v.  Taylor,  11-.  Exch.  369 ;  Broadbent  v. 
in  Goodale  c.  Turtle,  29  N.  T.  466 ;  But  Ramsbotham,  id.  602 ;  Wheatley  v. 
tarn  v.  Harria,  5  R.  I.  243;  Rawatron    Baugh,  1  Casey,  25  Penn.  St.  528. 
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the  plaintiff's  grantor.  There  is  no  doubt  but  that  he  benefited 
the  lands  now  owned  by  the  defendant  by  freeing  them  from 
standing  water,  and  that  the  benefit  conferred  would  continue  so 
long  as  the  ditch  was  kept  open  and  free  below. 

There  is  no  doubt  but  that  at  the  present  day  the  continuance 
of  the  ditch,  and  the  keeping  of  it  open  and  free  above,  would 
be  a  benefit  to  the  lands  of  the  plaintiff  in  the  constant  and 
ample  supply  of  good  water  which  it  would  afford.  And  if,  at 
the  time  Newbold  made  sale  of  these  parcels  of  land,  these 
reciprocal  benefits  and  burdens  were  existing  and  apparent,  and 
were  part  of  the  advantages  possessed  by  these  lands,  and  part 
of  the  value  attached  to  them  in  the  estimation  of  those' dealing 
with  each  other  in  regard  to  them,  and  if  they  contracted  with  a 
reference  to  such  a  condition  of  the  lands,  neither  Newbold  nor 
his  respective  grantees  had  right  after  that  to  change  the  relative 
condition  of  one  parcel  to  the  injury  of  another  parcel  in  these 
respects.  This  principle  is  distinctly  stated  and  clearly  elucidated 
in  several  cases  does  not  need  particular  discussion  here.1 

The  only  difficulty  is  whether  the  facts  of  this  case  exactly 
square  with  the  requirements  of  the  rule  in  21  N".  Y.,1  laid  down 
in  these  words  :  "  The  parties  are  presumed  to  contract  in  refer- 
ence to  the  condition  of  the  property  at  the  time  of  the  sale,  and 
neither  has  a  right,  by  altering  arrangements  then  openly  exist- 
ing, to  change  materially  the  relative  value  of  the  respective 
parts." 

Now,  some  stress  is  laid  upon  the  purpose  which  Newbold  had 
in  making  the  ditch,  and  it  was  claimed  that  it  was  naught  else 
than  to  drain  his  lands.  But  the  application  of  the  rule  does 
not  depend  solely  upon  the  purpose  for  which  the  changes  have 
been  made  in  the  tenement  by  the  owner.  It  is  the  open  and 
visible  effect  upon  the  parts  which  the  execution  of  the  purpose 
has  wrought,  which,  presented  to  the  view  of  the  purchaser  is 
presumed  to  influence  his  mind  and  to  move  him  in  his  bargain- 
ing. We  have  held  in  a  case  decided  in  this  court  in  September, 
1871,"  that  this  presumption  may  be  repelled  by  the  actual 

1  Lampman  v.  Milks,  21  N.  T.  505 ;       s  Simmons  v.  Cloonan,  47  N.  T.  3. 
Dunkles  e.  The  Milton  R.  R.  Co.,  4 
Poster  (N.  H.),  480. 
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knowledge  of  the  contracting  parties,  which  may  negative  any 
deductions  to  be  drawn  from  the  visible  physical  condition  of  the 
property.  And  so  far  a  knowledge  of  the  purpose  of  the  owner 
is  an  element. 

But  there  was  testimony  tending  to  show  that,  though  the  first 
and  always  the  chief  purpose  of  Newbold  was  to  drain  the  lands 
more  immediately  affected  by  the  marsh,  there  was  an  auxiliary 
purpose  to  furnish  all  other  lands  a  constant  and  full  supply  of 
water. 

The  question  whether  the  purchasers  from  Newbold  contracted 
with  him,  and  bought  these  lands  in  reference  to  their  conditions 
at  the  time  of  sale,  depends  as  well  upon  what  was  their  purpose 
and  understanding,  and  what,  from  the  physical  view  of  the  land, 
might  be  inferred  to  be  the  effect  upon  them  in  their  estimate  of 
their  advantages  and  value,  with  this  artificial  stream  of  water 
led  through  the  different  parts  of  it.  And  the  question  for  decis- 
ion at  the  trial  was :  Considering  all  the  facts  established  by  the 
testimony,  and  all  the  inferences  properly  to  be  made  from  it, 
and  all  the  presumptions  properly  to  be  indulged,  did  the  grantor 
of  the  plaintiff  in  arriving  at  the  price  he  would  pay,  consider  and 
have  a  right  to  consider  as  an  element  of  the  value  of  the  land  he 
was  bidding  for,  this  ditch  across  the  tract,  giving  this  supply  of 
water  through  it  ?  Now  there  is  testimony  tending  to  an  affirm 
ative  answer,  and  in  our  judgment  it  was  not  a  correct  disposition 
of  the  case  to  take  it  from  the  consideration  of  the  jury,  and  to 
direct  a  verdict  in  the  negative. 

In  the  first  place  we  have  shown  the  fact  Ifeat  this  pure  clean 
water  ran  to  this  parcel  of  land  in  full  and  constant  supply. 
This  condition  of  things  was  open  and  visible.  The  presumption 
arises  at  once  that  a  person  of  even  ordinary  judgment  in  quest  oi 
a  farm  must  perceive  this  advantage  and  be  influenced  by  a  con- 
sideration of  its  value.  Then  there  is  express  testimony  that  the 
plaintiff's  grantor,  the  grantee  of  Newbold,  had  been  before  the. 
.conveyance  to  him,  the  agent  of  Newbold  and  familiar  with  the 
premises,  and  that  he  knew  that  Newbold  was  used  to  pasture 
cattle  in  part  on  this  parcel  of  land,  and  that  they  found  their 
supply  of  water  in  the  stream  and  in  the  cove.  The  testimony 
also  tends  to  show  that  the  lands  are  peculiarly  advantageous  for 
57 
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the  pasturage  of  cattle  in  the  summer  and  of  keeping  them  through 
the  winter,  with  the  ultimate  purpose  of  marketing  them  as  fat 
cattle,  and  that  the  supply  of  this  water  through  this  ditch  was 
useful  and  necessary  therefor.  And  the  proof  is  ample  that  the 
water  was  of  use  to  the  land  and  of  great  value,  and  there  is  tes- 
timony tending  to  show  that  it  is  highly  necessary  to  its  full 
enjoyment. 

We  think  that  with  instructions  from  the  court  to  the  jury  in 
accordance  with  the  rules  announced  in  21  N.  T.  (supra)  it  should 
have  been  submitted  to  them  to  say  whether  the  grantee  of  New- 
bold  of  the  parcel  of  land  now  owned  by  the  plaintiff,  contracted 
for  it  in  reference  to  its  condition  in  respect  to  this  ditch  and  its 
water  at  the  time  of  the  sale,  and  whether  to  be  deprived  of  it  is 
to  lose  something  of  value  and  of  necessity. 

Nor  would  an  affirmative  answer  to  it,  and  a  judgment  in  accord- 
ance therewith,  impose  upon  the  defendant,  as  is  argued,  the 
necessity  of  keeping  up  a  swamp  on  his  land. 

The  benefits  and  burdens  of  this  ditch  are  reciprocal,  to  be 
enjoyed  and  borne  by  all  the  lands.  As  the  ditch  was  to  the 
observation  as  much  an  aqueduct  from  one  parcel  as  an  aqueduct 
to  another,  so  it  must  continue  to  be.  And  the  defendant  has  as 
good  right  that  it  should  lead  away  all  the  surface  water  and  all 
that  Indian  creek  brought  down,  as  the  plaintiff  has  that  it  should 
be  led.  So  that,  as  the  defendant  may  not  obstruct  the  ditch  to 
divert  the  water,  the  plaintiff  may  not  obstruct  it  to  prevent  its 
flow.  And  as  the  plaintiff  claims  that  the  defendant  may  not 
ditch  on  his  own  land  and  drain  away  this  water  in  another  direc- 
tion, he  must  permit  him  to  open  the  ditch  on  the  plaintiff's 
land,  so  that  it  may  be  effectual  for  the  defendant's  benefit. 

It  is  also  urged  that  the  act  of  the  defendant  complained  of  by 
the  plaintiff,  violated  no  right  of  his,  for  that  the  ditch,  the 
capacity  of  which  he  increased,  was  upon  the  land  of  the  defend- 
ant's grantor  when  Newbold  sold  to  the  plaintiff's  grantor.  The 
act  which  the  plaintiff  complains  of  is  the  diversion  of  water, 
which,  when  his  grantor  bought  of  Newbold,  was  flowing  to  the 
land  purchased.  It  matters  not  how  this  diversion  is  effected, 
whether  by  digging  a  new  ditch  or  deepening  an  old  one.  The 
reciprocal  rights  of  the  parties  (a  certain  state  of  facts  existing) 
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are  to  have  the  status  of  the  tract  maintained  as  it  was  when 
Newbold  sold.  If  water  then  ran  through  the  ditch  which 
Ayrault  has  deepened3  he  may  keep  a  stream  there  of  the  same 
volume  it  then  had,  but  may  not  increase  its  volume  by  a  diver- 
sion of  the  water  which  then  flowed  to  the  plaintiff's  land. 

And  we  remark  here,  that  we  do  not  mean  to  conflict  with 
cases  cited  by  the  respondent,  such  as  Arkwright  v.  Gell,  5  M. 
and  Welsby  203.  We  think  they  will  be  found  to  be  cases  in 
which  the  owner  of  land,  having  for  a  time  drained  the  surface 
water  from  it  in  a  certain  direction,  while  still  the  owner  of  the 
same  tract,  and  the  owner  of  the  whole  of  it,  sees  fit  to  change  the 
direction  of  the  drainage.  Though  he  may  have  yielded  in  the 
first  place  a  benefit  to  other  land  by  his  method,  he  was  not  pre- 
cluded from  abandoning  it  and  adopting  another,  for  he  had  sold 
none  of  the  land  benefited,  to  one  who  had  contracted  for  it  in 
reference  to  its  condition  of  benefit.  It  was  doing  with  his  own 
as  he  had  a  right,  the  right  of  no  one  else  having  intervened  by 
his  act.  It  was  a  dominant  tenement  foregoing  the  enjoyment  of 
an  easement  upon  a  servient  one.  In  the  case  in  hand,  both  tene- 
ments, by  the  acts  of  the  former  owner  of  both  as  a  whole,  have 
become  each  dominant  and  each  servient  to  the  other  as  their 
respective  needs  require.  Had  there  been  no  drain  until  the  sev- 
erance of  the  great  tract  into  parcels,  and  then  the  defendant  on 
his  parcel  had  drains  leading  to  the  plaintiff 's  parcel,  which  stop- 
ping afterwards,  he  had  made  others  elsewhere,  and  of  this  the 
plaintiff  had  complained,  the  cases  cited  would  have  been  in 
point." 

Sec  412.  In  the  case  of  Watts  v.  Kelson,  6  L.  K.  Eq.  Cas.  166,  it 
appeared  that  a  small  stream  flowed  from  the  defendant's  premises 
to  the  plaintiff's  premises,  and  at  the  time  of  the  conveyance  to  the 
plaintiff  there  was  near  to  the  house  purchased  by  the  defendant, 
and  on  the  ground  purchased,  a  tank  which  stopped  the  natural 
flow  of  the  water,  and  an  artificial  drain  or  culvert  into  which  the 
water  flowed  from  the  tank  through  a  considerable  distance  to 
another  tank,  also  in  the  property  purchased  by  the  defendant,  and 
from  that  tank  there  were  two  pipes  which  conducted  the  water  to 
the  yard  of  the  plaintiff's  cattle-sheds,  where  it  could  be  used  by 
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the  occupier  of  the  plaintiff 's  premises  for  any  purpose  that  he 
required.  This  artificial  water-course  was  originally  made  for  the 
express  purpose  of  supplying  the  cattle-sheds  with  water,  and  was 
made  by  the  owner  of  both  properties.  According  to  several  of 
the  witnesses,  it  was  not  originally  supplied  with  water  from 
the  upper  tank,  but  from  a  lower  part  of  the  stream.  It  was 
admitted,  however,  that  as  early  as  the  year  1860  the  connection 
was  formed  between  the  upper  tank  and  the  drain  which  con- 
ducted the  water  to  the  lower  tank,  and  that  from  that  time  the 
lower  tank  was  exclusively  supplied  with  water  from  the  upper 
tank.  Water  was  thus  obtained  much  more  pure  than  if  it 
was  taken  from  the  stream  after  it  had  entered  the  plaintiff's 
land.* 

It  was  alleged  by  the  defendant  that  the  plaintiff  having,  after 
he  purchased,  his  own  property,  become  in  the  year  1864  tenant 
of  the  property  now  belonging  to  the  defendant,  had  altered  the 
upper  tank  by  making  a  hole  in  its  lower  side,  and  placing  an 
iron  hatch  over  the  hole,  and  that  the  effect  of  this  was  to. raise 
the  water  in  the  tank,  and  to  increase  the  flow  of.  the  water 
through  the  artificial  water-course.  The  court,  however,  came  to 
the  conclusion,  upon  the  evidence,  that  before  the  iron  hatch  was 
placed  on  the  tank  there  had  been  a  wooden  hatch,  or  some 
wooden  contrivance,  which  practically  served  the  purpose  of  rais- 
ing the  water  in  the  tank,  so  as  to  cause  it  to  flow  freely  down  the 
artificial  water-course  to  the  lower  tank,  and  that  the  plaintiff 
was  not  proved  to  have  made  any  such  alteration  in  the  water- 
course as  could  affect  any  right  to  the  water  he  might  otherwise 
have. 

The  cattle  sheds  no  longer  existed  on  the  plaintiff's  land,  their 
place  being  occupied  by  cottages,  and  the  water  being  used  by  the 
tenants  for  domestic  purposes.  The  judgment  of  the  court  was 
delivered  by  Sir  G.  Mellise,  L.  J.,  who  said  :  "  We  are  clearly 
of  opinion  that  the  easement  in  the  present  case  was  in  its  nature 
continuous.  There  was  an  actual  construction  on  the  servient 
tenement  extending  to  the  dominant  tenement  by  which  water 
was  continuously  brought  through  the  servient  tenement  to  the 
dominant  tenement  for  the  use  of  the  occupier  of  the  dominant 
tenement.     According  to  the  rule  as  laid  down  by  Chief  Justice 
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Eele,  the  right  to  such  an  easement  as  the  one  in  question  would 
pass  by  implication  of  law  without  any  words  of  grant,  and  we 
think  that  this  is  the  correct  rule;  but  if  words  of  grant  are  neces- 
sary, we  also  think  that  the  general  words  in  this  case  are  amply 
sufficient  to  pass  the  easement.  It  was  a  water-course  with  the 
premises  at  the  time  of  the  conveyance,  used  and  enjoyed. 

"  We  may  also  observe  that  in  Langley  v.  Hammond  (Law  Kep., 
3  Ex.  161)  Baron  Beamwell  expressed  an  opinion,  in  which  we 
concur,  that  even  in  the  case  of  a  right  of  way,  if  there  was  a 
formed  road  made  over  the  alleged  servient  tenement,  to  and  for 
the  apparent  use  of  the  dominant  tenement,  a  right  of  way  over 
such  road  might  pass  by  a  conveyance  of  the  dominant  tenement 
with  the  ordinary  general  words.  We  do  not  think  it  necessary 
to  go  through  the  large  number  of  cases  cited  in  the  argument, 
and  it  will  be  sufficient  to  refer  to  two  or  three  of  them. 

"  In  the  old  case  of  Nicholas  v.  Chamberlain  (Cro.  Jac.  121)  it 
was  held  by  all  the  court,  upon  demurrer,  that  if  one  erects  a 
house,  and  builds  a  conduit  thereto  in  another  part  of  his 
land  and  conveys  water  by  pipes  to  the  house,  and  afterward 
sells  the  house  with  the  appurtenances,  excepting  the  land,  or 
6ells  the  land  to  another,  reserving  to  himself  the  house,  the  con- 
duits and  pipes  pass  with  the  house,  because  they  are  necessary, 
and  quasi  appendant  thereto.  This  case  has  always  been  cited 
with  approval,  and  is  identical,  not  only  iu  principle,  but  in  its 
actual  facts,  with  the  case  now  before  us.  It  was  expressly 
approved  of  by  Lord  Westbuey  in  Suffield  v.  Brown  (12  W.  R., 
356),  where,  though  he  objected  to  the  decision  in  Pyer  v.  Carter 
(1  H.  &  N.  916),  in  which  it  was  held  that  a  right  to  an  existent 
continuous  apparent  easement  was  impliedly  reserved  in  a  con- 
veyance by  the  owner  of  two  houses  of  the  alleged  servient 
houses,  yet  he  seems  to  agree  that  a  right  to  such  an  easement 
would  pass  by  implied  grant  where  the  dominant  tenement  is 
conveyed  first. 

"  Wardle  v.  Brooklehwrst  (1  E.  &  E.,  1058)  is  also  a  direct 
authority,  that  by  a  grant  of  a  farm  with  the  usual  general  words 
the  benefit  of  a  culvert  and  a  stream  of  water  running  through 
the  lands  of  the  vendor  to  the  farm  granted  passed ;  and  Lord 
Campbell  says :  "  The  land  must  be  taken  to  be  conveyed  in  the 
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state  in  which  it  then  was ;  that  is,  we  must  take  it  that  the  cul- 
vert so  bringing  down  the  water  and  all  the  water-courses  are 
granted,  not  only  those  which  belong  to  and  appertain  to  the 
premises,  but  also  those  which  were  used  and  enjoyed  therewith." 
This  judgment  was  affirmed  in  the  Exchequer  Chamber,  and  it 
was  held  thaf  the  defendant  was  entitled  to  use  the  water  not 
only  for  the  farm  which  was  sold  to  him,  but  for  a  manufactory 
which  he  possessed  beyond. 

"  It  was  objected  before  us,  on  the  part  of  the  defendant,  that 
on  the  severance  of  two  tenements  no  easement  will  pass  by  an 
implied  grant,  except  one  which  is  necessary  for  the  use  of  the 
tenement  conveyed,  and  that  the  easement  in  question  was  not 
necessary.  We  think  that  the  water-course  was  necessary  for  the 
use  of  the  tenement  conveyed.  It  was,  at  the  time  of  the  con- 
veyance, the  existing  mode  by  which  the  premises  conveyed  were 
supplied  with  water,  and  we  think  it  is  no  answer  that  if  this 
supply  was  cut  oif  possibly  some  other  supply  might  have  been 
obtained.  We  think  it  is  proved  on  the  evidence  that  no  other 
supply  of  water  equally  convenient  or  equally  pure  could  have 
been  obtained.  We  are  also  of  opinion,  having  regard  to  the 
general  words  in  the  conveyance,  that  the  language  of  the  con- 
veyance was  sufficient  to  pass  the  right  to  the  water-course,  even 
if  it  was  not  necessary,  but  only  convenient  for  the  use  of  the 
premises.  It  was  further  objected,  that  the  fact  of  the  plaintiff 
having  pulled  down  the  cattle  sheds  and  erected  cottages  in  their 
place,  deprived  him  of  the  right  to  the  use  of  water.  We  are 
of  opinion,  however,  that  what  passed  to  the  plaintiff  was  a  right 
to  have  the  water  flow  in  the  accustomed  manner  through  the 
defendant's  premises  to  his  premises,  and  that  when  it  arrived  at 
his  premises  he  could  do  what  he  liked  with  it,  and  that  he  would 
not  lose  his  right  to  the  water  by  any  alteration  he  might  make 
in  his  premises." 

Sec.  413.  Thus  it  will  be  seen  that,  when  an  owner  of  two 
tenements  sells  one  of  them,  or  the  owner  of  an  entire  estate 
sells  a  portion  of  it,  the  purchaser  takes  the  tenement  or  estate 
with  all  the  benefits  and  burdens  that  are  used  in  connection 
with,  and  appear  at  the  time  of  sale  to  oelong  to  it,  or  that  are 
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of  such  obvious  necessity  as  naturally  to  be  the  subject  of 
inquiry.1 

In  HaU  v.  Lund l  a  question  arose  between  the  occupants  of 
two  mills  as  to  the  rights  which  each  took  as  incident  to  the 
premises  under  the  following  state  of  facts :  The  defendant  occu- 
pied his  mill  as  a  bleachery,  and  discharged  the  refuse  from  his 
works  through  a  drain,  partly  open  and  partly  covered,  into  the 
stream,  some  three  or  four  hundred  feet  above  the  plaintiff  Y  mill. 
This  discharge  occurred  about  seven  times  a  fortnight,  and 
necessarily  polluted  the  stream.  Previous  to  the  occupancy  of 
the  mill  by  the  defendant,  it  had  been  used  as  a  bleachery  by  the 
lessee,  of  whom  the  defendant  purchased,  and,  in  Sept.,  1858, 
the  old  lease  was  surrendered  to  the  landlord,  and  a  new  one 
executed  to  the  defendant,  who,  in  the  lease,  was  described  as  a 
"  bleacher."  The  habendum  of  the  lease  contained  the  usual 
clauses  as  to  appurtenances,  and  also  a  clause  by  which  it  was 
agreed  that  all  improvements,  buildings,  erections  so  made  by 
the  defendant  for  carrying  on  the  business  of  "  bleaching," 
should,  at  the  expiration  of  the  term,  belong  to  the  lessor.  In 
1859  the  plaintiff  purchased  both  mills,  and  the  defendant  con- 
tinuing to  discharge  the  refuse  from  his  mills  through  the  drains 
into  the  stream,  an  action  was  brought  against  him  therefor.  A 
verdict  was  directed  for  the  defendant,  and  upon  hearing  in 
exchequer,  the  verdict  was  upheld.  Pollock,  C.  B.,  said  :  "  It 
has  been  urged  that  no  apparent  easement  passed  by  the  lease, 
and  that  the  previous  mode  of  the  user  of  the  premises  cannot 
be  inquired  into,  but  I  thvnh   we  are  at  liberty  to  ascertain  the 

1  Dodd  v.  Barchell,  1  H.  &  C.  113 ;  ed,  affords  a  very  proper  indication  of 

Lampman  v.  Milks,  21  N.  T.  505 ;  Hall  what  rights  over  his  remaining  land 

o.  Lund,  1  H.  &  C.  677.  he  intends  to  pass  as  accessory  to  it." 

Phear  on  Waters,  73,  says  :  "  When-  Mr.  Gale,  in  his  excellent  work  on 
ever  the  owner  of  lands  divides  his  Easements,  p.  85,  in  discussing  the 
property  into  two  parts,  granting  away  question  as  to  what  constitutes  an  ap- 
one  of  them,  he  is  taken  by  implica-  parent  easement,  thus  lays  the  founda- 
tion to  include  in  his  grant  all  such  tion  for  the  doctrine  adopted  by  the 
easements  over  the  remaining  part  as  court  in  Pyer  ®.  Carter,  "  By  apparent 
are  necessary  for  the  reasonable  en-  easement  must  be  understood,  not  only 
joyment  of  the  part  which  he  grants,  thoBe  which  must  necessarily  be  seen, 
in  the  form  which  it  assumes  at  the  but  those  which  may  be  seen  or  known 
time  he  transfers  it.  If  the  grantor  on  a  careful  inspection  of  the  premises 
has  already  treated  this  portion  as  by  a  person  ordinarily  conversant  with 
separate  property,  the  mode  in  which  the  subject." 
he  enjoyed  it  or  suffered  it  to  be  enjoy- 
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mode  in  which  the  premises  had  been  enjoyed  by  the  previous 
lessee  ;  their  enjoyment  as  bleaching  works  being  the  object  of 
the  lease.  It  is  conceded  that  the  former  lessee  used  this  stream 
for  carrying  off  this  refuse,  and  I  cannot  see  any  difference  in 
that  case  and  taking  water  from  a  stream  and  returning  it  in  a 
foul  condition.  The  lessor,  with  full  knowledge  of  the  mode  in 
which  the  premises  had  been  used  by  the  former  lessee,  grants 
to  the  defendant  a  new  lease  for  the  same  purpose,  and  the  plain- 
tiff' stands  m  the  same  position  as  the  lessor,  and  cannot  derogate 
from  his  grant." 

"Wilde,  B.,  who  also  delivered  an  opinion  in  the  case,  said : 
"  It  appears  to  me,  that  in  cases  of  implied  grant  the  implication 
must  be  confined  to  a  reasonable  use  of  the  premises  for  the  pur- 
poses for  which,  according  to  the  obvious  purposes  of  the  grant, 
they  are  demised.  *  *  *  Each  case  must  stand  on  its  own 
circumstances  and  the  intention  of  the  parties,  to  be  ascertained 
from  the  character,  state  and  use  of  the  premises  at  the  time  of 
the  grant." 

Sbo.  414.  In  Lampman  v.  Milks,  21  N.  Y.  505,  it  appeared 
that  the  grantor  of  the  plaintiff  and  defendant  originally  owned 
a  tract  of  about  40  acres  of  land  through  which  a  small  creek 
ran.  In  its  natural  course  it  would  run  over  about  a  half  acre  of 
low  ground  which  was  conveyed  to  the  plaintiff  for  a  building 
lot,  and  upon  which  he  erected  a  house.  Some  ten  years  prior 
to  the  conveyance  to  the  plaintiff  the  owner  of  the  40-acre  tract 
diverted  the  water  of  the  creek  so  that  it  did  not  cover  the  plain- 
tiff's land.  After  the  conveyance  to  the  plaintiff  the  defendant 
purchased  the  balance  of  the  premises,  and  soon  afterward 
restored  the  creek  to  its  natural  channel,  and  thus  sent  the  water 
over  the  plaintiff's  yard.  For  this  injury  the  action  was  brought, 
and  upon  hearing  in  the  court  of  appeals  Denio,  J.,  said :  "  The 
rule  of  the  common  law  on  this  subject  is  well  settled.  The 
principle  is,  that  when  the  owner  of  two  tenements  sells  one  of 
them,  or  the  owner  of  an  entire  estate  sells  a  portion  of  it,  the 
purchaser  takes  the  tenement,  or  portion  sold,  with  all  the  benefits 
and  burdens  that  appear  at  the  time  of  sale  to  belong  to  it,  as 
between  it  and  the  property  which  the  vendor  retains.     *    *    * 
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No  easement  exists  so  long  as  the  unity  of  possession  remains, 
because  the  owner  of  the  whole  may  at  any  time  rearrange  the 
quality  of  the  several  servitudes,  but  upon  severance  by  the  sale 
of  a  part,  the  right  of  the  owner  to  redistribute  ceases,  and  ease- 
ments or  servitudes  are  created  corresponding  to  the  benefits  or 
burdens  existing  at  the  time  of  sale." 1 

Seo.  415.  But  an  easement  cannot  be  enlarged  or  exercised  in 
a  manner  essentially  different  from  that  granted  or  required,  or 
so  as  to  injuriously  affect  others.'  The  burden  must  not  be 
increased,  but  the  right  may  be  exercised  to  its  full  limit,  and  in 
any  way  that  does  not  increase  the  burden  or  change  the  char 
acter  of  the  servitude.  Repairs  may  be  made  when  necessary, 
and  the  owner  of  the  dominant  estate  for  that  purpose  may  enter 
upon  the  servient  estate  and  dig  or  do  any  act  necessary  for  the 
purpose  of  making  necessary  repairs.  Thus  the  owner  of  a  mill 
and  pond  with  an  easement  for  the  discharge  of  the  water 
through  a  raceway  over  another's  land,  may  enter  upon  the  servi- 
ent estate  to  cleanse  or  repair  it  in  any  way.3  The  rule  as 
adopted  in  Nicholas  v.  Chamberlain  is  recognized  fully  by  the 
courts  of  this  country.  In  that  case  it  was  said  that  "  if  one 
erects  a  house  and  builds  a  conduit  thereto,  in  another  part  of 
his  land,  and  convey  water  by  pipes  to  the  house,  and  after- 
ward sells  the  house  with  the  appurtenances,  excepting  the  land, 
or  sell  the  land  excepting  the  house,  the  conduit  and  pipes  pass 
with  the  house,  because  it  is  necessary,  et  quasi,  appendant 
thereto ;  and  he  shall  have  liberty  by  law  to  dig  in  the  land  for 
amending  the  pipes  or  making  them  new,  as  the  case  may 
require." 

1  Nicholas  v.  Chamberlain,  Cro.  Jac.  Jac.  121 ;  Prescott  v.  White,  21  Pick. 

121 ;  New  Ipswich  Factory  v.  Batchel-  (Mass.)    341 ;    Pomfret    v.    Ricroft,    1 

der,  3  N.  H.  190  ;  Hazard  v.  Robinson,  Saund.  322  ;  Fraily  v.  Waters,  7  Penn. 

3  Mason  (N.  S.),  272  ;  Thayer  v.  Payne,  Et.  221 ;  Gerrard  v.  Cooke,  2  B.  &  P. 

2  Cush.  (Mass.)  327 ;  Cox  a.  Matthews,  207 ;  Peter  v.  Daniel,  5  C.  B.  568 ;  Wil- 

Ventris,  237 ;  Parker  v.  Foote,  19  Wend,  liams  v.  Safford,  7  Barb.  (N.  T.)  309. 

(N.  T.)  309 ;  Coutts  v.  Graham,  1  M.  &  But  this  doctrine  only  applies  to 

W.  396 ;  Crompton  v.  Richards,  1  Price,  necessary  easements  and  is  not  appli- 

27 ;  Riveriere  v.  Bonner,  R.  &  M.  21 ;  cable  to  light  and  air,  hence  where  one 

United  States  v.  Appleton,  1  Sumner  erects  a  house  with  windows  opening 

(U.  S.),  492.  upon  another  lot  owned  by  him,  and 

8  Beals  v.  Stewart,  6  Lans.  (N.  T.  S.  sells  the  house,  no  easement  to  have 

C.)  408  ;  Roberts  «.  Roberts,  7  id.  55.  the  light  and  air  enter  those  windows 

8  Prescott «.  Williams,  5  Met.  (Mass.)  passes  by  the  deed.    Keats  v.  Hugo, 

429  ;    Nicholas  v.   Chamberlain,  Cro.  115  Mass.  204. 
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MILLS  AND  MILL-OWNEB8. 

Sec  416.  Relative  rights  of  mill-owners  on  the  same  dam. 

417.  Bight  restricted  to  use  of  water  according  to  the  capacity  of  the 

stream. 

418.  Restrictions  as  to  election  of  dams. 

419.  Same  continued. 

430.  Prescriptive  rights  and  how  acquired. 
421.  Prescriptive  right  measured  by  the  user. 

432.  Rule  in  Gilford  r>.  Lake  Co 

433.  Rule  in  Lawlor  v.  Potter. 

434.  Rule  in  Carlisle  v  Cooper. 

435.  Change  of  machinery. 

436.  Rights  of  ancient  mills. 

437.  What  constitutes  a  mill-seat. 

438.  Same  continued. 

Sec.  416.  As  between  mill-owners  upon  the  same  dam,  their 
rights  are  to  be  construed  according  to  the  grants  under  which 
they  hold,  and  in  reference  to  their  prescriptive  rights,  if  any 
have  been  acquired.  It  is  said  that  prior  appropriation,  when  there 
are  other  rights,  gives  no  superior  advantage  or  rights,  and  this 
is  true.  But  those  having  mills  up  a  stream  have  this  advantage 
over  those  whose  mills  are  lower  down ;  they  may  detain  the 
water  reasonably,  for  the  propulsion  of  their  machinery,  even 
though  the  proprietors  of  mills  below  are  thereby  prevented  from 
receiving  their  water  in  as  beneficial  a  manner  as  they  otherwise 
would,  and  this  even  though  the  upper  mill  is  a  modern,  and 
the  lower  mill  is  an  ancient  one.  Such  reasonable  detention  as 
between  mill  owners  is  no  cause  of  complaint,  and  operates  no 
violation  of  a  right.  The  fault  lies,  not  with  the  upper  mill-own- 
ers, but  in  the  capacity  of  the  stream  itself.1    As  to  what  is  a  rea- 

1  In    Thurbur   v.    Martin,   2    Gray  water  to  the  plaintiff's    mill.     The 

(Mass.).  394,  the  plaintiff  had  for  more  court  held  that  the  defendant  was  in 

than  50  years  been  the  proprietor  of  a  the  exercise  of  a  lawful  right ;  that  he 

dam  and  mill  upon  a  stream.    The  might    lawfully  apply  the  water  to 

defendant,  being  a    riparian   owner,  beneficial  uses  as  against  the  lower 

erected  a  dam  higher  up  the  stream  mill-owner,  even  though  the  natural 

and  used  the  water  to  propel  the  ma-  flow  of  the  waterto  the  plaintiff's  mill 

chinery  of  a  mill,  thereby  interrupt-  was  disturbed.    Bealy  v.  Shaw,  6  East, 

Ing  the   usual  and  natural   flow  of  208 ;  Piatt  v.  Root,  16  Johns.  (K.  T.) 
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Bonable  use  of  water  on  a  stream,  is  always  a  question  of  fact  to 
be  determined  by  a  jury,  and  is  to  be  arrived  at  first  by  ascer- 
taining the  capacity  of  the  stream,  the  nature  and  character  of 
the  works  sought  to  be  propelled  thereby,  the  kind  of  wheels  and 
machinery  used,  and  the  reasonable  necessities  of  the  mill-owner 
in  view  of  all  those  facts,  and  the  custom  of  the  country,  if  there 
be  any,  in  a  beneficial  application  of  the  water.1  A  man  must 
adjust  his  uses  of  the  water  to  the  capacity  of  the  stream.  He 
may  not  erect  a  dam  and  build  mills  to  be  propelled  by  the  water 
of  a  stream,  that  in  their  requirements  are  far  beyond  the  ordi- 
nary capacity  of  the  stream  to  supply  the  power  for,  neither  has 
he  a  right  to  use  wheels  which  require  an  excessive  amount  of 
water  to  propel ;  but  in  his  use,  both  in  the  requirements  of  the 
works  and  in  the  character  of  his  machinery,  he  must  have  a  rea- 
sonable regard  to  the  ordinary  capacities  of  the  stream,  and  when 
he  has  thus  conformed  his  use  of  the  water  to  the  capacity  of  the 
stream,  he  may  detain  the  water  from  the  mills  below  to  the 
extent  necessary  to  make  it  beneficial  to  him,  even  though  it  takes 
the  entire  water  of  the  stream.11  If,  however,  there  is  sufficient 
water  for  all  the  mills,  if  reasonably  used,  then  it  is  the  right  of 
each  mill-owner  to  require  of  the  others  such  a  use  of  the  water 
as  shall  yield  him  his  proper  supply."  The  upper  owner  may 
detain  the  water  so  long  as  is  necessary  for  the  purpose  of  work- 
ing his  mills;  but  he  must,  at  his  peril,  see  to  it  that  he  does  not 
unnecessarily  or  unreasonably  detain  it.* 

92 ;  Palmer  <o.  Mulligan,  3  Caines  (N.  46  N.  Y.  511 ;  Timm  v.  Bear,  29  Wis. 

Y .),  307 ;    Davis  v.  Winslow,  51  Me.  254. 

290  ;   Parker  v.   Hotchkiss,  25  Conn.  3  Snow  v.  Parsons,  28  Vt.  459. 

351 ;  Olney  v.  Fenner,  2  R.  I.  211 ;  Mar-  4  Whalen  v.  Ahl,  29   Penn.  St.  98 , 

tin  v.  Bigelow,2  Aiken  (Vt.),  185;  King  Pollitt  v.  Long,  3  N.  Y.  S.  C.  Rep.  (Par- 

v.    Tiffany,  9   Conn.    162;    Barrel  v.  sons'   Ed.)  232;  Snow  v.  Parsons,  28 

Wells,  22  Pick.  (Mass.)  237.  Vt.  459  ;  Parker  v.  Hotchkiss,  25  Conn. 

1  Thomas  v.  Brackney,  17  Barb.  321;  Barrett  v.  Parsons,  10  Cush. 
(N.  T.  S.  C.)  654  ;  Hill  v.  Waud,  2  Gil-  (Mass.)  367.  In  Timm  v.  Barr,  29  Wis. 
man  (HI.),  285 ;  Gould  n.  Boston  Duck  254,  it  is  held  that  an  upper  mill- 
Go.,  13  Gray  (Mass.),  442 ;  Sampson  v.  owner  has,  generally,  no  right  to  de- 
Hoddinott,  38  Eng.  Law  &  Eq.  241 ;  prive  the  lower  mill-owners  of  the 
Pollitt  v.  Long,  3  N.  Y.  S.  C.  Rep.  natural  flow  of  the  water,  and  that  in 
(Parsons' Ed.)  232;  58  Barb.  (NX  S.C.)  determining  what  is  a  reasonable  de- 
79  ;  Hetrick  v.  Deshler,  6  Barr  (Penn.),  tention,  reference  may  be  had  to  he 
32.  kind  of  machinery  used  in  the  upper 

*  Gould  v.  Boston  Dock  Co.,  13  Gray  mill,  and  its  adaptability  for  use  ou 

(Mass.),  442 ;  Pollitt  0.  Long,  3  N.  T.  such  a  stream.    See  Brace  v.  Yale,  i9 

S.  C.  (Parsons'  Ed.)  232;  Whalen  v.  Mass.  488;  Clinton's.  Myers,  46  N.  Y. 

Ahl,  29  Penn.  St.  98 ;  Clinton  v.  Myers.  511 
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Sec.  41 7.  As  to  what  is  a  reasonable  detention  or  use  of  water 
is  always  a  question  of  fact  to  be  determined  by  the  jury  from 
the  circumstances  of  each  case,  and  in  determining  the  question, 
a  variety  of  considerations  are  to  be  considered,  such  as  the  size 
of  the  stream,  the  adaptability  of  the  machinery  to  the  ordinary 
condition  and  volume  of  the  stream,  the  uses  to  which  it  is  or 
can  be  applied,  as  well  as  the  character  of  the  machinery  used  as 
compared  with  the  improvements  in  machinery  for  a  similar  pur- 
pose, and,  in  the  language  of  Fostee,  J.,  in  a  recent  case  in 
New  Hampshire,  "  whether,  under  all  the  circumstances  of  the 
case,  it  is  or  is  not  a  reasonable  use  of  the  stream ;  and  in  deter- 
mining that  question  the  extent  of  the  benefit  to  the  mill-owner, 
and  of  the  inconvenience  to  others,  may  very  properly  be  con- 
sidered." * 

Sec.  418.  The  right  of  a  mill-owner  is  to  use  the  water,  but  he 
has  no  right  to  divert  it  entirely  from  the  stream.  If  he  conducts 
it  away  from  the  stream  to  a  mill,  he  must  see  to  it  that  it  is 
returned  again  before  it  leaves  his  premises  so  that  an  owner 
below  is  not  damaged  by  the  act."  So  too,  a  mill-owner  is  bound 
to  so  maintain  his  dam  (unless  he  has  acquired  a  prescriptive  right 
to  do  so  otherwise)  as  not  to  set  the  water  back  upon  the  land, 
or  the  wheels  and  machinery  of  an  upper  mill,"  or  so  as  to  dis- 
charge it  in  a  fitful  manner,  to  the  injury  of  an  owner  below.* 

The  rights  of  a  riparian  owner  to  dam  the  stream  have  been 
previously  discussed.  The  right  exists  so  long  as  it  can  be  done 
without  injury  to  the  property  or  rights  of  others,  but  if  a  dam 
is  erected  so  as  to  injure  the  lands  above  or  below  the  mill  by 
flooding  them,  or  otherwise  producing  injury  thereto  of  which  the 
dam  is  the  proximate  cause,  it  is  a  nuisance,  and  its  maintenance 

1  Norway  Plains  Co.  v.  Bradley,  52  B.  &  Ad.  258 ;  Bntz  v.  Ihric,  1   Bawle 

N.  H.  110 ;  Hays  v.  Waldron,  44  id.  (Perm.),  218 ;  Stiles  r>.  Hooker,  9  Cow. 

584 ;  Bassett  ®.  Salisbury  Manufactur-  (N.  Y.)  266  ;  Oilman  v.  Tilton,  5  N.  H. 

turing  Co.,  43  id.  567.  232 ;  Hodges  v.  Raymond,  9  Mass.  316 ; 

» Sackrider  v.  Beers,  10  Johns.  (N.  Hill  v.    Ward,  2  Oilman  (111.),  285 ; 

T.)  241;  Brissell  v.  Shall,  4  Dallas  Check  v.  McAily,  11  Rich.  (S.  C.)  153. 
(U.  S.),  211 ;  Merritt  v.  Brinkerhoff,  17       4  Stein  v.  Burden,  29  Ala.  127 ;  Mabie 

Johns.  (N.  Y.)  306 ;  Stein  v.  Burden,  29  v.  Mattieson,  17  Wis.  1;  Comings. 

Ala.  127.  Troy,  etc.,  39  Barb.  (N.  T.  S.  C.)  311 ; 

"Wrights.  Howard,  1  Sim.  &  Stu.  Davis  «.  Oetehell,  50  Me.  604;  Hulme 

y3h.)   203;   Saunders   v.  Newman,  1  «.  Shrieve,  3  Green's  Ch.  (N.  J.)  116. 
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unlawful.1  If,  by  hoarding  the  water  by  a  dam,  the  water  is  set 
back  and  beld  so  that  it  impairs  the  health  of  those  living  on  the 
stream,  or  as  to  impair  their  comfort  by  reason  of  the  noxious 
vapors  arising  therefrom,  this  is  not  only  an  actionable  but  an 
indictable  nuisance.'  Or  if  it  interferes  with  the  drainage  of 
lands,3  destroys  springs,4  charges  the  soil  with  water,*  or  causes 
ice  to  accumulate  or  to  be  thrown  thereon,'  or  in  any  way  inter- 
feres with  the  natural  condition  of  the  land  or  the  rights  of  land 
owners,  its  maintenance  is  .unlawful  and  imposes  upon  those  main- 
taining it  liability  for  all  the  natural  and  probable  consequences 
flowing  therefrom.' 

Sec.  419.  So,  too,  in  the  erection  of  dams,  lower  owners  are 
restricted  to  the  erection  of  such  dams  as  will  not  set  back  the 
water  upon  the  wheels  of  upper  mill-owners,  or  in  any  wise  inter- 
fere with  the  free  and  unobstructed  operation  thereof.*  He  can- 
not subtract  from  the  power  of  an  upper  owner  by  throwing  the 
water  back  upon  him.'  Nor  does  it  make  any  difference  whether 
the  upper  owner  has  a  mill  upon  his  premises  or  not,10  and  if  the 
water  is  set  back  upon  the  premises  of  one  who  has  a  mill  site, 
even  though  the  lands  are  not  overflowed,  the  backing  of  the 
water  creates  an  actionable  injury.11 

In  the  erection  of  a  dam,  the  person  erecting  it  is  bound  to 
regard  the  character  of  the  stream,  and  the  incidents  of  the 
locality,  and  if  it  is  subject  to  extraordinary  and  violent  freshets, 
even  though  occurring  only  at  intervals  of  several  years,  he  is 
bound  to  construct  his  dam  of  sufficient  strength  to  resist  such 
freshets,  and,  foiling  in  that,  he  is  liable  for  all  the  damages  that 

1  Hill  v.  Ward,  2  Gilman  (111.),  285 ;  •  Smith    v.  Agawam   Canal    Co.,  2 

Haas  D.  Chaussard,  17  Tex.  588.  Allen  (Mass.),  355. 

*  Kounslar  v.  Ward,  Gilmer    (Va.),  '  Amoskeag  Co.   v.  Goodale,  46  N. 

127 :  Rhodes  v.  Whitehead,  27  Texas,  H.  53. 

304.  'Graver  o.  Scholl,   42    Penn.    67; 

3  Bassett  v.  Company,  43  N.  H.  573 ;  Waring  v.  Martin,  Wright  (Penn.), 
Trustees  v.  Toumans,  50  Barb.  (N.  T.  281 ;  Shreve  v.  Voorhees,  2  Green's  Ch. 
S  C.)  328 ;  Johnstone  v.  Roane,  3  Jones'  (N.  J.)  25  ;  Thompson  v.  Crocker,  9 
(N  C.)  Law,  523;  Barron  v.  Lundry,  15  Pick.  (Mass.)  59;  Good  v.  Dodge,  3 
La  An  681 ;  Hooper  v.  Wilkinson,  id.  Pittsburgh  (Penn.),  557 ;  Ripka  v. 
497  Sargeant,  7  S.  &  R.  (Penn.)  9 ;  Pixley 

4  Payne  v.  Taylor,  3  A.  K.  Marsh,  v.  Clark,  35  N.  X.  525 ;  Stout  v.  Mc- 
(Ky.)  328;   Neal   v.  Henry,  1  Meigs  Adams,  2  Scam.  (111.)  67. 

(Tenn ),  17.  *  Good  v.  Dodge,  ante. 

«  Piiley  «.  Clark,  25  N.  T. ;  35  id.        ,0  Stout  v.  McAdams,  ante. 
579  it  Amoskeag  v.  Goodale,  43  N.  H.  56. 
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ensue.1  The  restriction  imposed  by  law  upon  mill-owners  in  the 
erection  of  dams,  is,  that  they  must  not  essentially  injure  those 
above  or  below  them  in  the  use  of  the  stream,  or,  as  stated  in  a 
recent  well-considered  case  in  New  Hampshire,*  "  so  as  not  sen- 
sibly and  injuriously  to  affect  the  rights  of  other  mill-owners'." 

Sec.  420.  Prescriptive  rights  by  long  user  of  the  water  in  a 
particular  way  may  be  acquired,  and  when  acquired  are  added  to 
the  natural  right,  and  to  the  extent  of  such  increase,  are  a  com- 
plete defense  to  actions  for  injuries  resulting  from  a  use  of  the 
water  in  excess  of  the  natural  right.  Prescriptive  rights  may  not 
only  be  acquired  against  riparian  owners  either  above  or  below 
him  on  the  stream,  but  also  against  mill-owners  upon  the  same 
dam.  Thus  one  mill-owner  who  has  the  right  to  use  a  certain 
quantity  of  water  from  the  pond  by  grant,  and  in  a  certain  way, 
or  at  certain  times  of  the  day,  may  acquire  the  right  by  twenty 
years'  adverse  use  in  larger  quantities,  for  a  different  purpose  or 
at  a  different  time,  to  use  the  water  in  a  manner  entirely  differ- 
ent from  the  terms  of  his  grant.  But  in  order  to  acquire  a  pre- 
scriptive right,  his  use  must  be  adverse,  open,  continuous,  unin- 
terrupted and  as  of  right,  and  with  the  knowledge  and  acquiescence 
of  the  owner  of  the  estate  affected  thereby.' 

Thus  it  is  held  that  when  one  has  maintained  a  dam  at  a  given 
height  for  twenty  years,  this  raises  the  presumption  of  a  grant  to 
maintain  it  at  that  height  in  a  state  of  perfect  repair.  But,  if 
during  that  period  it  has  not  flooded  the  lands  above,  if,  when 
repaired,  it  produces  that  result,  the  dam  is  a  nuisance,  and  an 
action  lies  for  all  injuries  produced  by  flooding  the  upper  land 
the  same  as  though  it  was  a  new  dam.4 

1  Gray  v.  Harris,  107  Mass.  492.  but    see    Jackson    v.    Harrington,   2 

"  Norway  Plains  Co.  v.  Bradley,  52  Allen    (Mass.),  243 ;    Norway    Plains 

N.  H.  86.  Co.  v.  Bradley,  52  N.  H.  108 ;  Winne- 

3  Yard  v.  Ford,  2  Wm.  Saunders,  175,  peseogee  Lake  Co.  v.  Toung,  40  id.  420; 
6  note ;  Parker  ».  Foote,  19  Wend.  Burnham «.  Kempton,  44  id.  78.  See 
(N.  T.)  309 ;  Luce  fl.  Carey,  24  id.  Colwell  v.  Thayer,  5  Met.  (Mass.)  253 ; 
451 ;  Stokes  v.  Appomattox  Co.,  3  Ray  g.  Fletcher,  12  Cush.  (Mass.)  200 ; 
Leigh  (Va.),  318 ;  Watkins  v.  Peck,  13  Hinds  v.  Schultz,  39  Barb.  (N.  T.  S.  C.) 
N.  H.  360 ;  Thomas  v.  Marshfield,  13  600.  But  the  right  will  only  be  co- 
Pick.  (Mass.)  240 ;  Winnepesogee  Lake  extensive  with  the  use,  and,  though 
Co.  v.  Young,  40  N.  H.  420.  the  dam  has  been  maintained  at  a 

4  Stiles  v.  Hooker,  7  Cow.  (N.  Y.)  given  height  for  the  prescriptive 
266 ;  Russell  v.  Scott,  0  id.  279  ;  period,  yet  if  during  that  time  it  has 
Mertz  o.  Dorney,  25  Penn.  St.  519 ;  not  been  kept  in  repair,  so  as  to  set  the 
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Seo.  121.  But  this  must  be  understood  as  subject  to  the  condition 
that  the  use  of  the  water  in  a  particular  way,  in  order  to  confer  a 
prescriptive  right,  must  not  only  be  "  adverse,  under  a  claim  of 
right,  exclusive,  continuous  and  uninterrupted"  but  such  use 
must  be  known  to,  and  acquiesced  in,  by  the  owner  of  the  rights 
affected  thereby,  and  the  burden  of  proving  these  conditions  is 
upon  the  person  asserting  the  claim.1  But  a  use  of  water  for 
however  long  a  period,  lacking  in  either  of  these  elements,  con- 
fers no  prescriptive  right. ' 

Sec.  422.  In  Gilford  v.  Lake  Co.,  52  N".  H.  262,  Smith,  J.,  in 
delivering  the  opinion  of  the  court,  thus  laid  down  the  rule: 
"  Merely  maintaining  a  dam  for  twenty  years,  without  thereby 
raising  the  water  on  the  plaintiff's  land  often  enough  to  give 
notice  that  they  claimed  the  right  to  flow  it,  would  not  give  the 
defendants  a  prescriptive  right  to  flow  plaintiff's  land  as  high  as  it 
could  be  flowed  by  means  of  that  dam.  The  mere  erection  and 
maintenance  of  the  dam  did  no  injury  to  the  plaintiffs,  and  fur- 
nished them  no  ground  of  action  against  the  defendants.  It  is  not 
the  right  to  erect  or  maintain  a  dam  upon  their  own  land,  that  the 
defendants  seek  to  establish  by  prescription,  for  that  they  have 
already.  They  may  build  and  maintain  a  dam  on  their  own  land 
at  any  height ;  unless  it  pens  back  the  water  on  the  plaintiff's 
land,  the  plaintiffs  could  not  complain  or  maintain  an  action 
against  them  for  an  invasion  of  their  right.  It  is  not  the  height 
of  the  dam,  but  of  the  water,  which  docs  the  injury.  It  is  not 
the  height  of  the  dam  but  of  the  water  of  which  the  plaintiffs 
complain.  *  *  *  To  gain  a  prescriptive  right  there  must 
be  something  more  than  a  mere  intention  to  do  some  act  on  the 
plaintiff's  land.  The  land  owners  on  the  shores  of  this  lake  are 
not  bound  to  make  annual  pilgrimages  to  Lake  village  to  meas- 

water  back  upon  the  lands  above,  the  Esling  v.  Williams,  10  Penn.   St.  266 ; 

owner  of  the  dam  will  be  liable  for  all  Tracey  v.  Atherton,  36  Vt.  514  ;  Evana 

damages  resulting  from  the    setting  v.   Daner,  .7  R.   I.    311 ;    Mitchell  v. 

back  of  the  water  when  the  dam  is  in  Parks,  26  Ind.  354  ;  Finicum  Pishing 

repair  beyond  that  what  is  covered  by  Co.  v.  Carter,  61  Penn.   St.  40  ;  Olney 

his  use.     Carlisle  v.  Cooper,  4  C.  E.  v.  Gardner,  4  M.  &  W.  406 ;  Arnold  v. 

Green  (N.  J.),  260  ;  Mertz  v.  Dorney,  25  Stevens,  24  Pick.   (Mass.)  106 ;  Wat- 

Penn  St.  519.  kins  v.  Peck,  13  N.   H.  360 ;  Luce  v. 

"  Mehans  ®.  Patrick,  1  Jones  (N.  C.)  Corley,  24  Wend.  (N.  T.)  451. 
23    Gentleman  v.   Soule,  32  HI.  279 ;        *  American  Co.  v.  Bradford,  27  Cal, 

American  Co.  n.  Bradford,  27  Cal.  366;  366 ;  Gilford  v.  Lake  Co.,  52  N.  H.  262. 
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ure  the  dam  of  the  Lake  Go.,  and  employ  an  engineer  to  calculate 
whether,  if  kept  tight  and  full,  it  can  be  used  to  throw  water  on 
their  land." 1 

The  fact  that  the  dam  owner  exercised  the  right  of  flowing  the 
land  as  often  as  he  chose,  is  not  the  test.  The  question  is,  did 
he  exercise  the  right  so  often,  and  in  such  a  way,  as  to  invade  the 
rights  of  the  plaintiff,  and  as  to  operate  as  a  notice  of  the  extent 
of  his  claim  ?  * 

So  where  a  mill-owner  has  used  flush  boards  in  dry  times,  for 
the  period  of  twenty  years,  taking  them  off  upon  a  rise  of  water, 
he  does  not  thereby  acquire  a  right  to  maintain  them  upon  the 
dam.  In  order  to  acquire  a  prescriptive  right  to  the  use  of  the 
water  in  a  particular  way  the  use  must  be  such  as  is  in  violation 
of  the  rights  of  others,  and  such  as  is  actionable  on  the  part  of 
those  affected  thereby,  although  it  need  not  be  such  as  to  pro- 
duce actual  damage.* 

Seo.  423.  In Zawlor  v.  Potter,  1  Hannay  (New  Brunswick),  328, 
an  interesting  question  was  raised  as  to  the  right  of  a  mill-owner 
to  raise  the  water  in  dry  seasons  by  means  of  flush  boards,  whereby 
the  lands  of  supra-riparian  owners  were  flooded,  and  rendered 
useless  for  the  purposes  of  cultivation.  It  appeared  that  the 
defendant  wa3  the  owner  of  a  mill  and  dam,  and  during  a  dry 
time  when  the  stream  was  low,  he  put  on  logs  and  raised  the 
water  and  overflowed  thejplaintift's  lands  during  the  dry  season, 
more  than  ever  had  been  done  by  the  original  dam,  so  that  the  plain- 
tiff was  unable  to  cut  hay  from  portions  of  his  premises  bordering 
on  the  stream  from  which  he  would  otherwise  have  been  able  to 
take  it.  Upon  the  trial  of  the  case  the  judge  charged  the  jury 
that,  if  the  defendant's  dam  had  for  the  period  of  twenty  years 

1  Carlisle  v.  Cooper,'  4  C.  E.  Green  Carlisle  v.  Cooper,  6  C.  E.  Green  (N.  J.), 

(N.  J.),  256;  Stiles  v.  Hooker,  7  Cow.  578;  Burnham  v.  Kempton,  44  N.  H. 

(N.  T.)  256 ;  Metz  «.  Dorney,  25  Penn.  90 ;  Carlisle  v.  Cooper,  4  C.  E.  Green 

St.  519  ;   Sargent  v.  Stark,  12  N.  H.  (N.  J.),  262.    But  see  Hall  v.  Augsbury, 

332 ;  Burnham  v.  Kempton,  44  id.  78  ;  44  N.  T.  622  ;  Marcly  <o.  Shultz,  28  id. 

Courtauld  e.  Legh,  L.  B.,  4  Ex.  126.  352 ;  Hynds  v.  Shultz,  39  Barb.  (N.  T.) 

8  Lowe  d.  Carpenter,  6  Ex.  825 ;  Carr  600. 

®.  Foster,  3  Q.  B.  581 ;    Lake  Co.  v.  *  Hynds  v.  Shultz,  39  Barb.  (N.  Y.) 

Toung,  40  N.  H.  420.  600 ;  Grigsby  <t>.  Clear  Lake  Co.,  40  Cal. 

8  King  o.  Tiffany,  9  Com.  162;  Law-  407 ;  Marcly  r>.  Shultz,  29  N.  T.  352; 

lor«.  Potter,  1  Hannay  (N.  B.),  328;  Pierce  v.  Tra vers,  97  Mass.  306. 
Mertz  d.  Dorney,  25  Penn.  St.  519 ; 
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previous  to  the  action,  been  maintained  at  its  present  height,  and 
had  thus  been  kept  up  and  maintained  continuously  for  the  period 
of  twenty  years,  and  had  backed  up  the  water  so  as  to  overflow  the 
land  above,  then  there  could  be  no  recovery.  But  that,  if  the  de- 
fendant by  raising  his  dam  by  means  of  permanent  or  temporary 
devices,  and  thereby  overflowed  more  of  the  upper  land,  or  over- 
flowed land  which  had  only  been  partially  flooded  before,  or  if 
the  original  dam  only  overflowed  the  land  in  a  particular  way, 
and  at  particular  seasons  of  the  year,  any  change  in  the  dam 
which  occasioned  an  overflow  in  a  different  manner,  or  at  differ- 
ent or  other  seasons  of  the  year,  would  be  a  nuisance,  and  action- 
able as  such.  This  judgment  was  affirmed  upon  appeal.  The 
use  of  flush  boards,  or  any  devices  whereby  the  height  of  the 
dam  or  the  quantity  of  water  in  the  pond  is  increased,  whether 
in  wet  seasons  or  dry,  is  unlawful  and  a  nuisance,  and  is  action- 
able, even  though  no  special  damage  results  therefrom,  because, 
if  kept  up  for  twenty  years  a  right  to  use  them  is  thereby  gained 
by  prescription.  But  this  must  be  qualified  with  the  condition 
that  the  water,  during  the  season  when  the  flush  boards  or  other 
devices  are  used,  raises  the  water  in  the  channel  beyond  what  it 
would  be  raised  at  that  season  by  the  original  dam. 

The  rule  generally  adopted  seems  to  be  that  it  is  not  the  height 
of  the  dam  that  regulates  and  measures  the  rights  of  the  parties 
to  flood  the  lands  of  supra-riparian  owners,  but  the  height  of  the 
water  as  ordinarily  and  usually  kept  in  the  dam  when  kept  in 
repair,  as  dams  are  kept  for  profitable  and  economical  use} 

Sec.  424.  In  Carlisle  v.  Cooper  it  was  held,  in  a  case  where  a  right 
to  flood  lands  by  prescription  was  claimed  that  the  fact  that  the  dam 
had  been  maintained  at  a  given  height  for  twenty  years,  was  not 
conclusive  of  the  right  of  the  party  to  maintain  his  dam  at  that 
height,  but  that  it  must  be  shown  that  the  dam  during  all  that 
time  had  been  maintained  in  such  a  state  of  repair  that  the  right 
of  flooding  would  be  maintained  to  the  full  height  of  the  dam, 
and  that  where  a  dam  had  been  allowed  to  remain  in  a  leaky  con- 
dition and  out  of  repair  for  two  years,  so  as  not  to  amount  to 

1  Cailisle  v.  Cooper,  6  C.  B.  Green    St.  519 ;  Burnham  v.  Kempton,  44  N. 
(N  J.),  578 ;  Mertz  n.  Dorney,  25  Penn.    H.  90 ;  Smith  v.  Ross,  17  Wis.  227. 
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full  assertion  and  maintenance  of  the  right  to  the  fall  height  of 
the  dam,  those  two  years  would  not  be  counted  as  a  part  of  the 
prescriptive  period.  A  different  rule  would  certainly  be  pro- 
ductive of  fraud,  and  would  be  exceedingly  oppressive,  as  it 
would  enable  parties  surreptitiously,  and  without  the  knowledge 
of  the  owners  of  estates  to  be  affected  thereby,  to  impose  bur- 
dens upon  their  estates,  without  their  knowledge  and  without 
the  power  of  resistance  on  their  part ;  and  would  also  be 
opposed  to  the  fundamental  principles  controlling  the  law  of  pre- 
scription, which  requires  that  the  use  should  be  open,  adverse,  as 
of  right,  and  continuous,  during  the  requisite  period. 

The  dam  must  be  kept  in  such  a  condition  as  to  amount  to  a 
full  exercise  of  the  right  claimed  during  the  entire  period. 
Merely  temporary  suspensions  in  the  user, -such  as  occur  from 
accidental '  or  necessary  cause,"  that  are  not  permitted  to  continue 
for  any  considerable  period,  will  not  defeat  the  right,  but  a  neglect 
to  keep  the  dam  in  such  a  state  of  repair  as  to  fairly  amount  to 
an  assertion  and  continuance  of  the  right  to  set  back  the  water 
to  the  full  extent  which  the  dam  in  a  perfect  state  of  repair 
would  set  it  back,  would  restrict  the  party  to  a  use  of  the  water 
commensurate  only  with  that  which  he  had  exercised,  with  the 
dam  in  the  condition  in  which  it  had  ordinarily  been  maintained. 

In  Mertz  v.  Dorney,  25  Penn.  St.  519,  the  defendant  had  for 
a  period  of  twenty  years  maintained  his  dam  at  a  given  height, 
but  during  all  that  time  it  had  been  in  a  defective  state  of  repair 
and  leaky,  so  as  not  to  hold  and  set  back  the  water  as  it  would 
have  done  if  it  had  been  kept  tight  and  in  repair.  At  the  expi- 
ration of  twenty  years  the  defendant  repaired  and  tightened  his 
dam  without  increasing  its  height,  and  as  a  result  the  water  was 
set  back  upon  the  plaintiffs  land  beyond  what  it  had  ever  for- 
merly been,  during  the  twenty  years,  and  it  was  held  that  the 
defendant  was  responsible  for  all  damages  resulting  from  the 
setting  back  of  the  water  beyond  what  it  had  formerly  been  set 
back  by  the  dam  in  its  leaky  and  defective  condition.  It  is  the 
use,  that  measures  the  right,  and  this  is  to  be  determined  from 
the  ordinary  effects  of  the  dam  upon  the  lands  above,  and  the 

1  Hoag  v.  Delorme,  30  Wis.  594.  s  Perrin  v.  GarBeld,  37  Vt.  810 ;  Brace 

v.  Tale,  10  Allen  (Mass.),  443. 
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condition  in  which  the  dam  has  been  kept,  together  with  the  con- 
dition of  the  stream,  and  the  uses  to  which  it  has  been  applied 
by  the  owner  of  the  dam  during  the  prescriptive  period.1 

Sec.  425.  As  between  mill-owners,  an  ancient  mill  has  no 
right  to  change  its  machinery,  by  putting  in  such  as  requires 
more  water,  or  as  is  in  any  measure  a  nuisance  to  other  mill- 
owners  on  the  stream.  The  antiquity  of  a  mill  affords  no  pro- 
tection against  liability  for  injuries  thus  inflicted,  for,  as  to  the 
new  wheel  or  other  machinery,  it  will  be  treated  as  a  new  mill." 

So,  where  a  mill,  ancient  or  otherwise,  has  been  used  for  a  par- 
ticular purpose,  as  a  saw-mill,  grist-mill  or  paper-mill,  it  may  not 
apply  the  water  to  any  other  class  of  machinery  or  business 
requiring  more  power  to  the  injury  of  others,  but  it  may  use  the 
same  quantity  of  water  that  was  formerly  required  in  any  other 
business,  unless  by  grant  it  is  specially  restricted  to  a  particular 
and  special  use.' 

But  when  water  rights  are  granted  with  specific  restrictions  as 
to  the  application  of  the  water,  it  must  be  applied  only  in  the 
mode  specified  in  the  grant.  The  restrictive  clause  must,  how- 
ever, be  positive  and  unequivocal,  and  clearly  import  an  inten- 
tion on  the  part  of  the  parties  thereto  to  restrict  the  use  of  the 
water  to  a  particular  class  of  business,  and  that  only.  Thus  a 
conveyance  of  a  fulling-mill  in  these  words,  "  together  with  water 
sufficient  to  operate  the  fulling-mill  thereon  standing,"  would  not 
restrict  the  grantee  to  the  use  of  the  water  for  a  fulling-mill,  but 
would  authorize  the  use  of  an  equal  quantity  for  any  other  pur- 
pose. But  where  the  language  of  the  grant  is  specific  and  clearly 
indicated  an  intention  to  restrict  the  use  of  the  water  to  a  special 
use,  as  "  together  with  water  sufficient  to  operate  the  fulling-mill 

1  Murdy  v.  Shultz,  39  Barb.  (N.  T.  S.  2  Simpson  v.  Leaney,  8  Greenl.  (Me.) 

C.)  000  ;   Carlisle  v.  Cooper,  6  C.  E.  138 ;  Pratt  v.  Sampson,  2  Allen  (Mass.), 

Green  (N.  J.),  578;  Pierce  v.  Travers,  273  ;Bardwello.  Ames,  22  Pick.  (Mass.) 

97  Mass.   306 ;    Powell    v.    Lash,    64  354 ;   Adams  v.  Warner,  23  Vt.  395 ; 

N.  C.  456 ;  Hoag  t>.  Delorme,  30  Wis.  Dewey  v.  Williams,  40   N.  .H.  227 ; 

594 ;   Metz  v.  Delorme,  25  Penn.   St.  Kaler  v.   Beaman,  49   Me.  208 ;  Olm- 

519  ;  Carlisle  v.  Cooper,  4  C.  E.  Green  stead  v.  Loomis,  6  Barb.  (N.  Y.)  152  ; 

(N\  J.),  260 ;  Darlington  v.  Painter,  7  Wakeley  v.  Davidson,  26  N.  Y.  387 ; 

Penn.  St.  473  ;  Burnham  v.  Kempton,  Miller  v.  Lapham,  44  Vt.  433. 

44  N.  H.  78 ;  Stiles  v.  Hooker,  7  Cow.  8  Miller  v.  Lapham,  44  Vt.  433. 
(N.  Y.)  266;  Gilford  v.  Lake  Co.,  52 
N.  H.  262. 
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thereon  standing  and  for  no  other  jywrpose,"  this  would  restrict 
the  use  of  the  water  to  that  purpose  alone,  and  any  different  use 
would  be  actionable.1  Indeed  any  language  in  the  granting 
clause  that  indicates  a  clear  intention  on  the  part  of  the  grantor 
to  limit  the  use  of  the  water  to  a  particular  class  of  business  or 
machinery  will  be  operative  to  that  end." 

Sec.  426.  In  reference  to  what  are  termed  ancient  mills,  it  may 
be  said  that  the  mere  fact  that  a  mill  is  ancient  and  has  had  the 
entire  use  of  the  water  of  a  stream  does  not  confer  a  right  upon 
the  owners  to  use  the  water  at  their  own  convenience  or  as  their 
interests  may  dictate,  as  against  a  new  mill  lower  down  the 
stream.  But,  when  a  lower  mill  is  erected,  the  ancient  mill  is 
bound  to  a  reasonable  and  proper  use  of  the  water  in  reference  to 
the  rights  of  the  new  mill,  and  any  unreasonable  detention  or 
use  of  the  water  is  a  nuisance  to  the  lower  mill,  and  actionable 
the  same  as  though  the  upper  mill  was  also  a  new  one." 

It  may  be  understood  as  a  settled  rule  of  law  that  priority  of 
occupation,  in  the  use  of  water,  by  a  mill-owner,  gives  him  no 
such  rights  as  will  deprfVe  those  above  or  below  him  on  the 
stream  from  also  turning  the  water  to  beneficial  purposes.  He 
simply  acquires  the  right  to  use  the  water  in  its  natural  flow,  and, 
while  an  owner  above  or  below  him  cannot  do  any  act  in  viola- 
tion of  his  rights  by  unreasonably  detaining  it  from  his  mill  on 
the  one  hand  or  setting  it  back  upon  his  wheels  upon  the  other, 
neither  can  he  make  an  unreasonable  use  of  the  water  to  their 
injury.*    It  may  be  said,  however,  that  he  who  is  first  in  point 

1  Tortelot  v.  Phelps,  4  Gray  (Mass.),  184 ;  Gould  «.  Boston   Dock  Co.,  13 

370;  Shed®.  Leslie,  22  Vt.  498;  Dishon  Gray  (Mass.),  442;  Thurber  v.  Mar- 

v.  Porter,  38  Me.  289;   McDonald   v.  tin,    2    id.    394;    Tyler    v.    Wilkin- 

Askeny,  29  Cal.  207.    But  in  all  cases  son,  4  Mason  (TJ.   S.),  397 ;  Davis  v. 

where  the  language  of  the  grant  will  Getchell,  50  Me.   604 ;  Springfield  n. 

admit  of  its  being  construed  as  the  Harris,  4  Allen  (Mass.),  494. 

meaawre  rather  than  the  quality  of  use,  In  California  it  is  held,  if  the  first 

the  courts  will  so  construe  it.    Adams  appropriator  only  takes  a  part  of  the 

v.  Warner,  23  Vt.  395;    Cromwell  v.  water,  or  only  uses  it  during  certain 

Selden,  3  N.  Y.  253 ;  Salmon  o.  Rudd,  times,  another  may  take  the  surplus 

6  N.  T.  22 ;  Pratt  ■».  Samson,  2  Allen  or  use  it  for  the  balance  of  the  time. 

(Mass.),  375 ;  Kaler  v.  Beaman,  49  Me.  Smith  v.  O'Hara,  43  Cal.  371 ;  Thorp  v. 

208 ;  Wakeley  v.  Davidson,  26  N.  T.  Freed,  1  Mon.  T.  651 ;  Columbia  Min- 

387.  ing  Co.  v.  Haller,  id.  296. 

'  Strong  v.  Benedict,  5  Conn.  219.  In  Maine  it  is  held  that  as  between 

3  Barrett  v.  Parsons,  10  Cush.  (Mass.)  owners  of  dams  on  the  same  Btream  he 
367.  has  the  best  right  who  is  first  in  point  of 

4  Martin  v.  Bigelow,  2  Aiken  (Vt.),  time.  Lincoln  ».  Chadborne,56Me.  197. 
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of  time  in  turning  the  water  of  a  stream  to  a  beneficial  use  has 
the  right  to  water  sufficient  to  operate  his  mill,  even  though  the 
effect  be,  in  a  reasonable  use  thereof,  to  destroy  the  value  of  a 
lower  privilege.1 

Sec.  427.  It  is  not  every  riparian  owner  who  may  erect  a  dam 
upon  the  stream,  nor  indeed  can  it  ever  be  lawfully  done,  when 
the  dam  will  raise  the  water  beyond  its  natural  surface,  to  the 
injury  of  other  owners."  A  dam  may  be  erected  whether  upon  a 
fall  or  not,  so  as  to  raise  the  water  up  to  the  level  of  his  own  land, 
but  no  further.3  If  there  be  no  fall  upon  the  land,  and  no  method 
by  which  a  mill  can  be  propelled  by  the  water,  there  is  no  mill 
seat,  and  no  right  on  the  part  of  the  riparian  owner  to  pen  back 
the  water  to  the  injury  of  others,  for  the  law  will  not  recognize 
the  right  of  interfering  with  the  natural  flow  of  a  stream,  to  the 
injury  of  others,  except  when  the  water  is  applied  to  a  beneficial 
purpose.4  No  rights  are  acquired  by  a  frivolous  use  of  water,  as 
by  the  erection  of  a  dam  for  the  simple  purpose  of  turning  a 
wheel  to  which  no  machinery  is  attached,  and  which  serves  no 
useful  end  or  beneficial  purpose.* 

Sec.  428.  Where  water  flows  through  land  upon  what  is  termed 
a  "  dead  level,"  with  no  perceptible  fall,  it  can  hardly  be  said  that 
a  man  has  a  "  mill  seat "  or  "  mill  privilege,"  within  the  meaning 
of  the  law.  But  if  there  is  a  point  upon  his  land  to  which  the 
water  can  be  directed  with  sufficient  momentum  and  fall  to  be 
beneficially  applied  as  a  power,  the  owner  may  thus  divert  it,  if 
he  can  and  does  again  return  it  to  its  original  channel  before  it 
leaves  his  land;  but  he  cannot  divert  the  water  entirely  from  its 
natural  channel  for  any  purpose.' 

'Hatch  v.  Dwight,  17  Mass.  289;  6 Jackson a.Vermilyea, 6 Cow. (N.  Y.) 

Chandler  v.  Howland,  7  Gray  (Mass.),  677  ;   Weaver  v.  Eureka  Co.,  15  Cal. 

348;   Thurber  v.  Martin,  2  id.    394;  271. 

Smith  v.  Agawam  Canal  Co.,  2  Allen  6  Davis  r>.  Puller,  12  Vt.  178;  Van 

(Mass.),  355.    But  see  King  v.  Tiffany,  Hoesens.  Coventry,  10  Barb.  (N.Y.S.C.) 

9  Conn.  162  ;  Butman  v.  Hussey,  12  Me.  518 ;  Binney's  Case,  2  Bland's  (Md.)  Ch. 

407;  Pool  v.  Lewis,  41  Ga.  168  ;  Omel-  99  ;  Bard  well  «.  Ames,  22  Pick.  (Mass.) 

vaney  v.  Jaggers,  2  Hill  (N.  Y.),  634.  333  ;  Crittenden  v.  Field,  8  Grey  (Mass.) 

s  Colwell  v.  May's  Landing  Co.,  19  N.  621 ;  Samuels  v.  Bradford,  25  Wis.  327; 

J.  348.  Brace  v.  Tale,  10  Allen  (Mass.),  447 ; 

3  McCalmont  v.  Whittaker,  3  Bawle  Bealey  v.  Shaw,  6  Bast,  205  ;  Proctor 

(Pa)  84;  Brown  v.  Bush,  45  Penn.  St.  v.  Jennings,  6   Nev.  87;   Baldwin  v 

66  -Rhodes  v.  Whitehead,  27  Tex.  310.  Calkins,  10  Wend.  (N.  Y.)  167  ;  Rex  » 

4Stackpole  t>.  Curtis,  32  Me.  382;  Trafford.l  B.  &  Ad.  874;  Lord®.  Com rs 

Russell  v.  Scott,  9  Cowen  (N.  X.),  281.  of  Sidney,  12  Moore's  P.  C.  473, 
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It  is  the  right  of  every  owner  of  land  upon  a  stream  to  have  the 
water  come  to  him  in  its  natural  flow,  undiminished  in  quantity 
and  unimpaired  in  quality,  and  it  may  be  added  with  no  increase 
of  its  volume  except  from  drainage  or  natural  causes.  Therefore 
it  is  an  actionable  nuisance  at  common  law  for  a  mill-owner  or 
other  person  to  turn  a  new  stream  into  the  stream,  or  by  means 
of  a  reservoir  or  otherwise  to  increase  the  volume  of  water 
naturally  flowing  in  the  stream.1  It  is  no  defense  to  an  action 
for  such  an  injury,  that  the  person  complaining  is  benefited  by 
the  increase  in  the  volume  of  water,  for  no  person  can  be  com- 
pelled to  have  his  premises  improved,  and  has  a  right  to  their 
enjoyment  in  their  natural  condition  and  according  to  his  own 
tastes  and  inclinations.  This  does. not  extend,  however,  to  water 
resulting  from  the  drainage  of  land  on  the  stream,  for  that  is  a 
right  that  is  rendered  necessary  for  the  proper  cultivation  of  the 
land,  and  is  lawful,  even  though  it  results  in  increasing  the 
volume  of  the  stream."  But  if  foreign  water  is  turned  into  a 
stream  by  a  mill-owner,  while  it  runs  there  he  will  have  a  right 
to  use  water  in  excess  of  his  grant  or  original  right,  to  the  extent 
of  the  excess  thus  turned  into  the  stream." 
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Sec.  439.  Right  to  the  air  in  its  natural  purity. 

430.  The  right  to  pure  air  not  an  absolute  right. 

431.  Impregnations  that  are  actionable. 

432.  Reasonable  uses  of  property  for  ordinary  purposes  exceptional. 

433.  Steam  engine,  use  of,  nuisance,  when  ?    Sampson  v.  Smith. 

434.  Blacksmith  shop,  nuisance  in  some  localities.    Whitney  v.  Bartholo- 

mew. 

435.  Use  of  fuel  that  develops  dense  smoke.    Rhodes  v.  Dunbar. 

436.  Ordinary  uses  must  be  reasonable. 

437.  Smoke  that  vitiates  taste,  a  nuisance.     Saville  v.  Killner. 

438.  Pungent  smoke,  soiling  clothes  hung  out  to  dry.    Cartwright  e.  Gray. 

1  Tillotson  v.  Smith,  32  N.  H.   90;    St.  407;  Martin  v.  Jett,  12  La.  501 ; 
Merritt  ».  Parker,  Coxe  (N.  J.),  460.  Williams  v.  Gale,  3  Har.  &  J.  231. 

*  Kauffman  v.  Griesmier,  26  Penn.'       3  Burnett  v.  WhiteBides,  15  Cal.  35. 
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Sbc   439.  Smoke  alone  as  a  nuisance. 

440.  Smoke  alone,  or  noise  alone,  may  be  a  nuisance.     Crump  «.  Lambert. 

441.  jSnioke  that  injures  property  or  impairs  its  enjoyment. 

442.  Impregnation  of  air  with  smoke,  gas  and  dust.    Hutchins  v.  Smith. 

443.  Interferences  with  ordinary  physical  comfort.    Walter  v.  Selfe. 

444.  Delicate  character  of  property  affected,  no  defense.     Cooke  v.  Forbes, 

445.  Diminution  of  value  of  property  not  enough. 

446.  The  disparity  in  pecuniary  loss  no  defense. 

447.  Impregnation  of  the  air  with  dust  or  chaff. 

448.  Fact  that  trade  is  lawful  no  defense. 

449.  Brick  burning  as  a  nuisance. 

450.  Fact  that  premises  produce  brick-clay  no  defense. 

451.  Convenience  of  place  no  excuse. 

452.  Actual  injury  the  test  of  nuisance.    Duke  of  Grafton  v.  Hilliard. 

453.  Not  a  nuisance  per  se.    Donald  v.  Humphrey. 

454.  Coming  to  a  nuisance  no  defense.     Barwell  v.  Brooks. 

455.  Convenience  of   the    manufacturer,  and   natural   product  of    raw 

material,  no  excuse. 

456.  Injury  to  vegetation.    Pollock  v.  Lester. 

457.  Convenience  of  place,  and  manner  of  conducting  business,  no  defense. 

Beardmore  v.  Treadwell. 

458.  Same  continued.     Bamford  v.  Turnley. 

459.  Same  continued.     Carey  s.  Ledbitter,  Bareham  v.  Hall. 

460.  Fact  that  plaintiff  could  avoid  injury  by  different  use  of  property,  no 

defense. 

461.  Business  must  produce  injury.    Luscombe  v.  Steere. 

462.  General  uniformity  of  English  doctrine. 
463   Huckenstine's  Appeal. 

464.  Same  continued. 

465.  Use  of  fuel  that  produces  destructive  vapors.    Campbell  v.  Seamen. 

466.  Huckenstine's  Appeal  reviewed. 

467.  Brick  burning  subject  to  the  same  rules  as  other  occupations. 

SMOKE. 

Sec.  429.  Every  person  has  a  right  to  have  the  air  diffused 
over  his  premises  in  its  natural  state,  free  from  all  artificial  impu- 
rities. '  Indeed  it  may  be  said  that  no  one  has  a  right  to  interfere 
with  the  supply  of  pure  air  that  flows  over  another's  land,  any 
more  than  he  has  to  interfere  with  that  neighbor's  soil.'  The 
right  is  a  natural  one,  and  is  just  as  well  recognized  by  the  courts 
as  the  right  to  the  natural  flow  of  water.  Therefore  every  use 
of  one's  property  that  produces  an  unwarrantable  impregnation 

1  Walter  «.  Selfe,  4  Eng.  Law  &  s  Saville  v.  Killner,  26  L.  T.  (N.  S.) 
Eq.  15.  277. 
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of  the  atmosphere  with  foreign  substances,  to  the  detriment  of 
another  is  a  nuisance,  and  actionable  as  such.1  This  is  true, 
whether  the  injury  arises  from  smoke,'  noxious  vapors*  noi- 
some smells,*  or  from  loading  the  atmosphere  with  dust,*  chaff' 
or  other  foreign  substances  that  would  not  exist  there,  except  for 
the  act  of  the  party  through  whose  instrumentality  it  is  commu- 
nicated.' 

Seo.  430.  By  an  atmosphere  free  from  artificial  impurities,  is 
meant,  not  air  as  free  and  pure  as  it  naturally  is,  entirely  devoid 
of  impregnation  from  artificial  cause,  but  an  atmosphere  as  free 
and  pure  as  could  reasonably  be  expected,  in  view  of  the  location, 
and  its  business.8  If  the  strict  rule  applicable  to  natural  rights 
was  applied,  it  would  seriously  disturb  not  only  the  business,  but 
also  the  moral  and  social  interests  of  society.  Therefore  the  law 
relaxes  the  strict  rigor  of  the  rule,  and  does  not  recognize  every 
business  or  use  of  property  as  a  nuisance  that  imparts  a  degree  of 
impurity  to  the  air,  for  if  such  was  the  case,  towns  could  not  be 
built,  nor  life  in  compact  communities  be  tolerated,  and  even  the 
ordinary  uses  of  property  would  be  seriously  interfered  with,  for 
in  proportion  to  the  sparseness  or  compactness  of  population,  is 
the  air  pure  or  impure.  One  cannot  reasonably  occupy  a  dwell- 
ing-house or  place  of  business  and  use  any  kind  of  fuel  therein, 
without  imparting  more  or  less  of  impurity  to  the  atmosphere, 
and  in  proportion  as  these  are  aggregated  in  one  locality,  are 
these  impurities  increased ;  but  as  these  are  among  the  common 
necessities  of  life,  and  absolutely  indispensable  to  its  reasonable 
enjoyment,  the  law  does  not  recognize  them  as  being  actionable 
interferences  with  the  rights  of  others,  unless  exercised  in  an  un- 

1  Duncan  v.  Hayes,  22  N.J.  26;  6  Com.  v.  Mann,  4  Gray  (Mass.),  213  ; 
Higgins  v.  Guardians  of  the  Poor,  26  Cooper  v.  No.  British  R.  R.  Co., 36  Jur. 
L.  T.  (N.  8.)  752.  169 ;  Russell  v.  Popham,  3  N.  Y.  Leg. 

2  Rhodes  t>.   Dunbar,  58    Penn.  St.  Obs.  272. 

275 ;  Galbraith  t>.  Oliver,  3  Pittsburgh        •  Cooper  ®.  Randall,  53  HI.  54. 
Rep.  (Pa.)  79.  '  Saville  v.  Killner,  26  L-  T.  (N.  S.) 

3  Tipping  v.  St.  Helen  Smelting  Co.,    277. 

4B.&S.608;  116  E.  C.  L.  607;  Ten-  8"Walter  o.  Self  e,4  Eng.  Law  &  Eq.  20; 

nant  t>.  Hamilton,  7  Clark  &  Fin.  123  ;  Huckenstein's  Appeal,  70    Penn.  St. 

Salvin  v.  North  Brancepeth  Coal  Co.  102, 10  Am.   Rep.  669 ;  Tipping  v.  St. 

31  L.  T.  (N.  S.)  154.  Helen  Smelting  Co.,  116  E.  C.  £.  608  4 

4  Catlin  «.  Valentine,  9  Paige's  Ch.  B.  &  S.  608 ;  Rhodes  v.  Dunbar,  58 
(N.   Y.)    575 ;  Pottstown   Gas  Co.  ■».  Penn.  St.  275. 

Murphy,  39  Penn.  St.  392. 
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reasonable  manner,  so  as  to  inflict  injury  upon  another  unneces- 
sarily.1 

Sec.  431.  It  becomes  important,  therefore,  to  ascertain  as  nearly 
as  possible,  from  the  decided  cases,  what  degree  of  impurity  im- 
parted to  the  atmosphere  by  one  in  the  use  of  his  property  consti- 
tutes a  nuisance.  It  may  as  well  be  stated  here,  that  no  precise 
test  can  be  given  that  is  applicable  to  all  cases,  but  that  the 
question  of  nuisance  is  one  of  fact,  and  must  be  determined  by 
the  jury  from  the  circumstances  of  each  case."  "Where  the  injury 
complained  of  is  one  arising  to  the  property  of  the  party  seeking 
redress  therefor,  from  smoke  or  noxious  vapors,  the  injury  must  be 
tangible,3  such  as  is  perceptible  to  the  senses,4  or,  to  state  the  propo- 
sition somewhat  more  broadly,  such  an  injury  thereto  as  is  visible 
and  apparent  to  the  eye  of  an  ordinary  person,  and  in  no  wise  depen- 
dent upon  scientific  tests  or  microscopic  investigations  to  discover.' 
The  law  only  deals  with  real,  substantial  injuries,  and  such  as  arise 
from  a  wrongful  use  of  property,  and  will  not  lend  its  aid  to  check 
one  engaged  in  a  lawful  pursuit  simply  because  his  neighbor  is 
annoyed,  or  even  damaged  thereby,  unless  the  use  complained  of 
is  both  in  violation  of  that  neighbor's  right,  and  unreasonable." 

If  the  injury  complained  of  is  to  the  enjoyment  of  property, 
it  must  be  such  as  would  render  the  occupancy  of  the  premises 
physically  uncomfortable,  to  a  person  of  ordinary  sensibilities, 
for*  any  of  the  purposes  to  which  the  owner  may  choose  to  devote 
it.8  It  matters  not  whether  the  enjoyment  impaired  is  of  a 
dwelling-house,'  a  store,10  a  shop,"  a  studio,"  a  church,18  a  play 

'  Embrey  «.   Owen,   4  Eng.  Law  &  (N.  S.)  154 ;  Bamford  v.  Turnley,  31  L. 

Eq.  476,  7.  J.  (Q.  B.)  286 ;  Cavey  v.  Ledbitter,  13  C. 

»  Bumham  v.  Hotchkins,  14  Conn.  B.  (N.  S.)  470;  Adams  v.  Michael,  38 

318 ;   House  ■».  Metcalf,    27  id.    639 ;  Md.  234 ;  State  v.  Koster,  35  Iowa,  221. 

People  v.  Davidson,  30  Cal.  379  :  Requa  '  Higingbotliam  v.  Steam  Packet  Co., 

*>.  Los  Angelos,  45  id.  55.  8  C.  B.  337. 

3  Duncan    v.    Hayes,  22  N.   J.   26.  s  Walter  v.  Self e,  4  Bng.  Law  &  Eq. 
Wesson  t.   Washburn    Iron    Co.,    13  20;  Raff  v.  Phillips,  50  Ga.  130. 
Allen  (Mass.),  95.  9  Sampson  «.  Smith,  8  Sim.  272. 

4  Tipping  v.  St.  Helen  Smelting  Co.,  I0  Robbin's  Case,  1   Lily's  Register, 
116  E.  C.  L.  608.  tit.  Nuisance. 

s  Salvin  v.   The   North  Brancepeth  "  Johnson  v.   Constable,  3  D.  (Sc.) 

Coal  Co.,  31  Law  T.  (N.  S.)  154.  1263  ;  Arnot  v.  Brown,  1  Stuart  (Sc), 

6  Crump  v.    Lambert,  3   L.   R.  Eq.  694. 

Cas.  409;  Citizens'  Gas-light  Co.    v.  ,s  Gullick  v. Tremlett,  20  Weekly  L. 

Cleaveland,  20  N.  J.  209  ;  Ross  v.  But-  R.  358. 

ler,  4  C.  E.  Green  (N.  J.),  294 ;  Salvin  I3  First  Presbyterian  Church  v.  R.  R 

o  North  Brancepeth  Coal  Co.,  31  L.  T.  Co.,  15  Barb.  (N.  Y.  S.  C.)  79. 
60 
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ground,1  or  a  garden  or  farm ; '  it  is  enough,  if  the  result  of  the 
business  or  act  complained  of,  contaminates  the  atmosphere  to 
such  an  extent  as  to  impair  the  enjoyment  of  property  for  what- 
ever purpose  the  owner  may  see  fit  to  use  it.* 

In  GaVbrwth  v.  OUver,  3  Pittsburgh  (Penn.),  79,  which  was  an 
action  to  restrain  the  defendants  from  using  a  steam  engine  in  the 
propulsion  of  a  flouring.mill  in  the  vicinity  of  the  plaintiff  's  prem- 
ises, Johnson,  J.,  in  a  very  elaborate  and  able  opinion,  commend- 
able for  the  common  sense  and  straightforward  manner  in  which 
he  deals  with  the  problem  at  issue,  in  giving  the  test  by  which 
to  determine  the  question  of  nuisance  from  such  uses  of  property, 
says :  "  The  difficulty  consists  in  the  application  of  the  rules  in 
a  manner  consistent  with  the  rights  of  all.  How  much  atmos- 
phere has  a  man  a  right  to  have  preserved  in  its  natural  purity 
for  his  use  ?  Theoretically,  the  maxim  is,  "  aujus  est  sol/um,  ejus 
est  usque  ad  coelv/m."  Doubtless,  his  right  to  pure  air  is  co-ex- 
tensive with  his  freehold,  yet  his  remedy  by  action  either  at  law 
or  in  equity  would  be  restricted  to  the  redress  of  grievances, 
affecting  directly  and  injuriously  either  his  person  or  property. 
Thus,  a  useful  manufactory  was  restrained  because  it  emitted  an 
effluvia  destructive  to  the  vegetation  of  the  plaintiff's  land.* 

Some  occupations  and  manufactories  necessarily  corrupt  the 
atmosphere.  Several  trades,  and  even  a  pig-pen  have  been  judi- 
cially declared  nuisances  per  se  within  the  limits  of  Philadelphia 
city.  Others  are  declared  so  when,  from  their  location,  they 
interfere  with  the  health  or  comfort  of  their  neighbors. 

These  are  private  nuisances,  abatable  only  by  injunction  at  the 
complaint  of  private  individuals. 

Practically,  a  man  can  only  maintain. his  right  to  so  much  cir- 
cumambient air  as  is  necessary  for  his  personal  health  and  com- 
fort and  the  safety  of  his  property. 

It  is  often  found  very  difficult  to  adjust  the  rights  of  adjacent 
owners  and  occupiers  so  as  to  give  to  each  his  own  without  jost- 

1  Galbraith  v.  Oliver,  3  Pitts.  (Penn.)  No.  Brancepeth  Coal  Co.,  31  L.  T.  (N. 

79.  S.)  154.  Bankhardt  v    Houghton,  27 

*  Saville  v.  Killner,  26  L.  T.  (N.  S.)  Beavan,  435 ;  Poynton  v.  Gill,  2  Rolle'a 

277.  Abr.  149 ;  Campbell  v.  Seamen,  2  N.  T. 

i  Roberts  v.  Clarke,  17  id.  384.  S.   C.  (Parsons'  Ed.)  321 ;   Saville  e. 

4  Tipping  v.  St.  Helen  Smelting  Co.,  Killner,  26  L.  T.  (N.  S.)  277 ;  Davis  n 

1  L.  R.  Ch.  App.  66  ;  Tennant  «.  Ham-  Grenfell,  6  C.  &  P.  624. 
ilton,  7  CI.  &  Finney,  122 ;  Slavin  «. 
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ling  the  other.  Each  has  a  right  to  occupy  his  own  territory  as 
he  thinks  best  —  to  build  what  he  pleases  from  a  palace  to  a 
pig-sty. 

No  occupation  is  more  legitimate,  and  no  erection  more  careful, 
than  that  of  a  flouring  mill.  There  can  be  no  denial  of  the 
owner's  right  to  build  one  and  to  run  it  by  steam.  S*o  of  any 
other  manufacturing  establishment.  They  may  not  be  agreeable 
to  his  next  neighbor.  He  is  not  bound  to  consult  the  taste, 
pleasure  or  preference  of  others ;  but  he  is  bound  to  respect  his 
neighbor's  rights.  The  inflexible  rule,  sic  utere  tuo  ut  alienum 
non  Icedas,  stares  him  in  the  face.  True,  something  must  be  con- 
ceded to  the  manufacturer.  His  business  is  legitimate.  The 
public  have  an  interest  in  his  productions. 

The  adjacent  palace  owner  must  forego  his  personal  predilec- 
tions for  more  fashionable  neighbors,  or  agreeable  occupations  in 
his  vicinage. 

Things  merely  disagreeable,  must  be  borne ;  but  none  of  his 
elementary  rights  must  be  invaded.  However  offensive  to  his 
sight  or  taste  the  pig-sty  or  bone-boiling  may  be,  it  is  damnum, 
absque  injuria.  He  is  remediless.  He  must  avoid  looking  that 
way. 

But  whenever  his  enjoyment  to  the  right  of  good  health,  pure 
air  and  water,  and  to  exemption  from  unreasonable  noises  at 
unreasonable  hours  is  interrupted,  then  the  law  will  hear  and 
heed  the  complaint. 

While  mills  and  manufactories  are  legal  and  necessary,  it  is 
neither  legal  nor  necessary  that  they  be  so  located  as  to  interfere 
with  the  rights  of  others  in  the  enjoyment  of  their  possessions. 
"When,  therefore,  they  create  noises  that  prevent  sleep,  or  taint 
the  atmosphere  with  vapors  prejudicial  to  health  or  nauseous  to 
the  smell,  or  fill  it  with  a  smudge  that  depreciates  its  use  for 
every  purpose,  they  trench  on  the  rights  of  persons  affected 
thereby. 

Just  here,  is  where  the  line  must  be  drawn.     At  this  point  they 

,  become  nuisances.     The  difficulty  exists  in  the  location  of  this 

line.     When  once  ascertained,  no  lawyer  doubts  as  to  the  rights 

and  remedies  of  the  parties.     Both  private  and  public  interests 

may  suffer.     Such  are  the  necessities  of  our  social  organization. 
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The  rights  of  private  property  must  be  protected.  This  principle 
lies  at  the  foundation  of  our  civil  institutions. 

As  to  what  constitutes  a  private  nuisance,  we  have  perhaps  as 
good  a  definition  as  elsewhere  in  Adams'  Equity,  p.  210 :  "  A 
private  nuisance  is  an  act  done,  unaccompanied  by  an  act  of  tres- 
pass, which  causes  a  substantial  prejudice  to  the  hereditaments, 
corporeal  or  incorporeal,  of  another ;"  for  the  remedy  of  which, 
as  is  stated  in  the  next  page,  "  there  is  a  jurisdiction  in  equity  to 
enjoin,  if  the  fact  of  nuisance  be  admitted  or  established,  when- 
ever the  nature  of  the  injury  is  such  that  it  cannot  be  adequately 
compensated  by  damages  or  will  occasion  a  constantly  recurring 
grievance." 

In  Gatlvn  v.  Valentine,  9  Paige,  675,  Chancellor  Wailwobth 
says :  "  To  constitute  a  nuisance  it  is  not  necessary  that  the 
noxious  trade  or  business  should  endanger  the  health  of  the 
neighborhood.  It  is  sufficient  if  it  produces  that  which  is  offen- 
sive to  the  senses,  and  which  renders  the  enjoyment  of  life  or 
property  uncomfortable."  See,  also,  Brady  v.  Weeks,  3  Barb. 
157,  for  reiteration  of  the  same  sentiment. 

These  rulings  m  hceo  verba  have  been  adopted  as  the  law  of 
the  State,  and  are  made  the  foundation  for  relief  in  equity  by 
injunction.  Smith  v.  Cvm/mmgs,  2  Pars.  92 ;  Leg.  Int.,  Vol.  23, 
No.  43;  Dennis  v.  Evklwrclt,  3  Grant,  302,  in  which  case 
Thompson,  J.,  remarks :  "  A  chancellor  does  not  wait  till  noisome 
trades  and  unwholesome  gases  kill  somebody,  before  he  proceeds 
to  restrain."  "  The  loss  of  health  and  sleep,  the  enjoyment  of 
quiet  and  repose,  and  the  comforts  of  home,  cannot  be  restored 
or  compensated  in  money,"  and  are  therefore  proper  subjects  for 
protection  by  injunction. 

Other  modern  decisions  in  several  of  the  States  have  adopted 
the  rule  that  to  create  a  nuisance  it  is  not  necessary  the  smells 
produced  should  be  unwholesome,  but  only  that  they  render  the 
enjoyment  of  the  plaintiff's  property  uncomfortable  and  unpleas- 
ant by  making  the  atmosphere  nauseous  and  offensive. 

Some  discomforts  must  be  endured  as  compensation  for  the 
conveniences  of  city  life.  No  public  interest  deserves  protection 
and  encouragement  more  than  manufacturing  industry.  I  yield 
to  none  in  my  friendship  for  productive  labor,  or  in  my  contempt 
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for  the  snobbery  that  undervalues  it.  When  the  world  gets  too 
populous  to  accommodate  all,  it  will  be  time  enough  to  consider 
the  question  of  preference.  At  present  the  law  awards  to  all 
equally,  their  rights  of  person  and  property.  Yielding  to  this 
rule  of  equal  rights,  I  cannot  find  authority  in  the  law  for  saying 
that  a  thing  which  fills  the  atmosphere  that  others  have  a  right 
to  live  in  with  offensive  smoke  and  odors,  stifles  the  breath,  pro- 
duces nausea  and  headache,  drives  children  from  their  play- 
grounds and  men  from  their  gardens,  prevents  the  drying  of 
clothes  and  ventilation  of  houses,  darkens  the  sunlight,  and  con- 
verts pleasant  residences  into  prison-houses  in  dog-days,  and  defiles 
carpets,  curtains  and  dinner  plates  with  deposits  of  soot  and  dirt, 
is  not  a  nuisance,  even  though  such  results  are  only  occasional." 

Sec.  432.  The  law  does  not  meddle  with  a  reasonable  use  of 
property.  It  is  only  when  the  use  is  unreasonable,  in  view  of  the 
rights  of  others,  that  it  gives  a  remedy.  Therefore  a  person  may 
follow  any  trade,  or  make  any  use  of  property,  not  a  nuisance 
per  se,  that  produces  no  unreasonable  or  extraordinary  impregna- 
tion of  the  atmosphere  with  smoke  or  other  impurities.1  But 
while  every  person  may  use  his  premises  according  to  the  dictates 
of  his  own  taste,  without  reference  to  the  taste  or  necessities 
even  of  his  neighbor,  so  long  as  such  use  is  lawful,  yet,  when  he 
steps  outside  his  legal  rights  and  does  that  which  is  injurious  to 
others,  his  acts  create  an  actionable  nuisance.2  He  may  erect 
buildings  with  chimneys,  and  may  build  fires  therein  in  a 
proper  manner,  because  these  are  among  the  necessary  incidents 
to  such  property,3  but  he  has  no  right  to  burn  fuel  in  the  making 
of  such  fires  that  develops  dense  masses  of  smoke,  to  the  injury  of 
his  neighbor,4  nor  to  build  his  chimneys  so  as  to  send  the  smoke 
into  his  neighbor's  house.5    If  his  neighbor's  house  is  high  and 

1  Rosa  v.  Butler,  4  C.  B.   Green  (N.  274 ;  Duncan  v.  Hayes,  22  id.  26 ;  Cart- 

J.),294.  wright  «.  Gray,  12  Grant's  Ch.  (Ont.) 

8  Saville  v.  Killner,  28  L.  T.  (N.  S.)  400 ;  Galbraith  v.  Oliver,  3  Pitts.  (Penn.) 

277 ;  Pickard  v.  Collins,  23  Barb.  (N.  78 ;   Rhodes  <o.  Dunbar,   58  Penn.  St. 

T.  S.  C.)  444 ;  Barnes  v.  Hathorn,  54  275 ;    Campbell  v.   Seamen,  3  N.   Y. 

Me.  272;  Curtis  v.    Winslow,  36  Vt.  (Parsons' Ed.) 

690.                                          •  6  Duncan  v.   Hayes,  22  N.   J.    26 ; 

8  Embrey v.  Owen,  4  Eng.  Law  &  Eq.  Sampson    v.   Smith,    8  Simons,  272  ; 
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his  own  low,  this  does  not  absolve  him  from  raising  his  chimneys 
to  such  a  height  as  to  prevent  the  smoke  from  entering  his  neigh- 
bor's house.1  In  Lord  Colchester  v.  Ellis,  the  defendant,  who 
was  the  owner  of  a  building  in  Spring  Garden,  London,  erected  a 
chimney  in  his  stable  for  the  purpose  of  having  a  fire  in  his  saddle 
room.  The  chimney  was  much  lower  than  the  surrounding 
buildings,  and  when  a  fire  was  built  the  smoke  escaping  through 
the  chimney  entered  the  plaintifi's  dwelling,  some  fifty  yards  dis- 
tant, and  injured  the  plaintiff's  furniture  by  covering  the  same 
with  soot  and  discoloring  it.  The  smoke  was  also  a  great  annoy- 
ance to  the  plaintiff  and  his  family.  It  was  held  that  this  was  an 
actionable  nuisance,  and  that  if  the  plaintiff  would  have  a  fire  in 
his  stable  he  must  construct  his  chimney  so  as  not  to  injure  his 
neighbor's  property  or  impair  its  comfortable  enjoyment. 

The  rule  in  reference  to  all  such  matters  is,  that  where  one 
makes  an  erection  upon  his  premises  which  may  become  a  nui- 
sance if  not  properly  constructed,  he  is  bound,  at  his  peril,  to  see 
to  it  that  the  erection  is  so  made  as  not  to  become  so.' 

Sec.  433.  In  Sampson  v.  Smith,  8  Sim.  272,  the  plaintiff  was 
in  possession  of  a  dwelling-house,  shop  and  premises,  No.  2  Prince's 
street,  Leicester  Square.  He  had  valuable  furniture  in  his  dwell- 
ing-house, and  also  a  valuable  stock  of  clothing,  cloths  and  other 
goods  in  his  shop,  which  he  kept  there  exposed  for  sale.  His 
dwelling-house  and  shop  were  on  the  east  side  of  the  street.  On 
the  opposite  side  of  the  street  the  defendants  had  a  manufactory 
in  which  they  carried  on  the  business  of  engineers.  For  their 
own  convenience  they  put  into  this  building  a  steam  engine  and 
operated  their  machinery  thereby  from  December  to  March  with- 
out any  perceptible  injury  to  the  plaintiff.  They  did  not  erect 
a  new  chimney  for  the  engine,  but  made  use  of  an  old  one.  The 
top  of  the  chimney  was  not  as  high  as  the  roofs  of  the  other  build- 
ings in  the  vicinity.  Upon  the  top  of  the  chimney  was  placed  a 
metallic  pipe  about  five  feet  high,  but  which  was  in  point  of  fact 
three   feet  lower  than  the  tops  of  the  surrounding  chimneys. 

1  Lord  Colchester  <o,  Ellis,  2  Starkie's    v.  Muirhead,  2  S.  (Sc.)  73  ;  Prescott's 
Ev.  538 ;  Rich  v.  Basterfield,  2  Carr.  &    Case,  1  City  Hall  Rec.  (N.  Y.)  161. 
K.  257 ,  11  Jur.  696  ;  16  L.  J.  (C.  P.)  273;        *  Cook  v.  Montagu,  26  L.  T.  (N.  S.) 
Sampson  v.  Smith,  8  Sim.  272  ;  Lang    471 ;  Marshall  v.  Cohen,  44  Ga.  489 ; 

Duncan  v.  Hayes,  22  N.  J.  26. 
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Dense  volumes  of  smoke  issued  from  this  chimney,  and  the  black 
soot  and  cinders  descended  in  such  dense  bodies  into  the  street,  and 
into  the  shop  and  dwelling-house  of  the  plaintiff,  as  to  seriously 
injure  the  goods  in  his  store,  the  furniture  in  his  dwelling,  and 
materially  impaired  the  comfortable  enjoyment  of  the  dwelling. 
The  court  held  that  the  use  of  the  steam  engine  in  that  manner 
and  with  such  results  was  a  nuisance,  and  that  the  plaintiff  was 
entitled  to  maintain  a  bill  to  enjoin  the  same,  because  of  the 
special  injury  to  him,  although  the  nuisance  might  at  the  same 
time  be  a  public  nuisance. 

Sec.  43i.  In  Whitney  v.  Bartholomew,  21  Conn.  213,  the 
defendant  erected  a  carriage  factory  and  blacksmith  shop  in  the 
immediate  vicinity  of  the  plaintiff's  dwelling-house  and  carried  on 
the  business  of  blacksmithing  therein.  It  appeared  that,  owing  to 
the  location  of  the  defendant's  shop  the  cinders,  ashes  and  smoke 
issuing  from  the  chimneys  of  the  defendant's  shop  were  thrown 
in  large  quantities  upon  the  plaintiff's  house  and  land,  so  that 
the  water  in  her  well  became  colored  and  unfit  for  use.  That 
when  the  wind  blew  in  a  certain  direction  from  the  defendant's 
premises  it  was  impossible  for  the  plaintiff's  tenants  to  dry  their 
clothes,  without  having  them  soiled  and  injured  by  the  smoke, 
ashes  and  cinders  thrown  upon  them  from  the  defendant's  shop, 
and  when  their  windows  were  open  the  house  would  be  filled 
with  smoke  and  ashes  proceeding  from  the  defendant's  shop.  It 
also  appeared  that  in  consequence  of  these  annoyances,  the  plain- 
tiff's tenants  had  left  the  house,  and  that  it  had  stood  empty  a 
year,  by  reason  of  which  she  had  lost  the  rent  thereon  during 
that  period.  The  jury,  under  the  instructions  of  the  court  hav- 
ing returned  a  verdict  for  the  plaintiff,  the  judgment  was  sus- 
tained upon  an  appeal,  Chueoh,  Ch.  J.,  saying :  "  The  trade  or 
occupation  of  carriage  making  or  of  a  blacksmith,  is  a  lawful  and 
useful  one  ;  and  a  shop  or  building  erected  for  its  exercise  is  not 
a  nuisance  per  se.  Nor  was  there  any  complaint  in  this  case, 
that  the  defendant's  business  was  not  conducted  in  the  usual  way ; 
but  it  was  that  the  shop  was  erected,  and  the  business  carried  on 
in  an  improper  place.  If  this  was  so,  that  was  a  fault,  or  a  want 
of  proper  care  in  the  defendant,  which  should  subject  him,  to  the 
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damages  that  flowed  from  his  act  if  it  resulted  in  an  essential  in- 
jury to  the  plaintiff,  and  this  question  submitted  to  the  jury  was 
found  for  the  plaintiff." 

Sec.  435.  In  Rhodes  v.  Dunbar,  58  Penn.  St.  275,  7  Am. 
Law  Reg.  (N.  S.)  412,  the  plaintiff  sought  to  restrain  the  defendant 
from  the  erection  of  a  planing  mill,  upon  the  site  of  an  old  mill 
of  the  same  character  that  had  been  burned,  in  the  vicinity  of 
the  plaintiff's  residence,  in  the  city  of  Philadelphia.  Among 
other  grounds  upon  which  the  claim  for  an  injunction  was  rested, 
it  was  insisted  that  the  business  would  be  a  nuisance  by  reason  of 
the  soot,  smoke  and  cinders  discharged  from  the  mill,  by  the  use 
of  pine  chips  and  shavings  for  fuel  in  heating  the  engine. 
Thompson,  Ch.  J.,  in  commenting  upon  'this  branch  of  the  case 
says :  "  The  complaint  in  reference  to  the  old  mill  was,  on  ac- 
count mainly  of  the  fuel,  chips,  shavings  and  saw-dust  used ;  and 
that  is  the  foundation  of  the  complaint  against  the  contemplated 
re-erection.  If  no  other  species  of  fuel  would  answer  the  pur- 
pose or  could  be  used,  I  grant  there  would  be  more  in  this  point. 
But  this  is  not  pretended.  If,  therefore,  when  the  mill  shall  be 
put  in  operation,  and  by  its  use  it  becomes  a  nuisance  from  this 
cause,  the  remedy  is  well  known.  Equity  will  enjoin  against  the 
use  of  such  fuel,  and  the  mischief  will  at  once  be  cured." 

Seo.  436.  Thus  it  will  be  seen  that  even  in  the  ordinary  uses  of 
buildings,  the  owners  and  occupants  are  bound  not  only  to  see  to 
it  that  their  chimneys  are  so  arranged  as  to  carry  off  the  smoke 
developed  therein,  but  are  also  bound  to  use  such  fuel  as  will  pro- 
duce the  least  obnoxious  smoke.1  If  one  building  is  five  stories 
high,  and  the  other  only  one  story,  this  does  not  warrant  the 
owner  of  the  low  building  in  building  a  low  chimney  so  as  to 
send  the  smoke  into  the  higher  building?'  Nor  is  it  any 
defense  that  the  owner  of  the  high  building  has  opened  win- 
dows upon  the  side  of  his  building   when  there  was  no  neces- 

1  Campbell  v.  Seamen,  2  N.  T.  Sap.  Duncan  v.  Hayes,  22  K  J.  26;  Whit- 

Ct.  (Parsons'  Ed.)  231 ;  Ross  o.  Butler,  ney   t>.    Bartholomew,  21   Conn.  213  ; 

4  C.  E.  Green  (N.  J.),  294;   Norris  v.  Lang  <o.  Muirhead,  2  S.  (Scotch),  73 ; 

Barnes,  L.  R.,7Q.  B.  537;  Cartwrightfl.  Eich  v.   Basterfield,  2  C.  &  K.   257; 

Gray,  12  Grant's  Ch.  (Ont.)  400.  Prescott's  Case,  1  City  Hall  Rec.  (N.  T.) 

a  Sampson  v.  Smith,  8    Sim.  272;  161. 
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sity  therefor,  and  that  except  for  the  windows  the  smoke 
would  be  no  annoyance  to  him,  for  no  man  is  bound  to  consult 
the  taste,  convenience  or  advantage  of  his  neighbor  in  the  use  of 
his  own  property,  or  the  erections  he  makes  thereon,  so  long  as 
he  keeps  within  the  purview  of  his  strict  legal  rights,  and  if  he 
sees  fit  to  open  windows,  or  doors,  even  on  the  side  of  his  house, 
whether  they  are  necessary  or  not,  the  adjoining  owner  is  bound 
to  respect  his  right  to  do  so,  and  must  see  to  it,  at  his  peril,  that 
he  does  not  so  use  his  own  property  as  to  create  a  nuisance  to  the 
other.1 

Sec.  437.  In  Savitte  v.  Killner  the  plaintiff  was  the  owner  of 
a  lot  of  land  adjoining  the  defendant's,  which  he  had  at  great 
expense  laid  out  into  villa  lots,  and  upon  a  part  of  which  he  had 
erected  several  fine  residences  which  were  occupied  by  tenants. 
The  defendant  had  glass  works  with  seven  furnaces  in  full  ope- 
ration upon  his  lot,  and  the  smoke  emitted  from  the  furnaces 
found  its  way  over  the  plaintiff's  premises  in  large  volumes, 
entering  the  houses  and  making  their  occupancy  very  uncom- 
fortable. The  smoke,  as  was  proved  on  the  trial,  produced  a  bad 
taste  in  the  mouths  of  those  who  breathed  it ;  and  as  a  result  the 
tenants  threatened  to  leave,  and  the  plaintiff  was  not  only  thereby 
prevented  from  renting  the  houses  then  occupied,  but  was  also 
prevented  from  selling  lots  that  had  been  prepared  for  that  pur- 
pose. It  was  insisted  upon  the  trial,  among  other  things,  that 
the  plaintiff's  premises  would  not  be  seriously  affected  by 
the  smoke  from  the  works  if  he  erected  cottages  instead  of  tall 
buildings,  and  that,  as  it  was  possible  for  the  plaintiff  to  occupy 
his  premises  in  a  manner  that  was  consistent  with  the  use  by  the 
defendant,  of  his  premises,  that  he  was  bound  to  conform  his  use 
of  his  lots  to  the  use  by  the  defendants  of  their  premises.  Upon 
this  point  the  court  said :  "  It  was  suggested  that,  if  the  plaintiff 
could  not  build  houses,  he  might  build  cottages.  That  is  no 
answer,  because  it  is  for  the  plaintiff  himself  to  determine  what 
to  put  on  his  land,  and  if  he  has  a  right  to  the  air,  it  is  his,  as 
mucli  as  the  land,  and  no  one  can  prescribe  for  it."    In  reference 

1  Saville  v.  Killner,  26  L.  T.  (N.  S.)    Pickard  v.  Collins,  23  Barb.  (N.  Y.  S 
277 ;  Barne3  v.  Hathorn,  54  Me.  272 ;    C.)  444. 
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to  the  unpalatable  character  of  the  smoke,  the  court  said :  "  If 
Bmoke  produces  an  unpleasant  taste  in  the  mouths  of  persons 
passing  the  works,  why  are  they  not  to  be  protected  ?  It  is  only 
necessary  to  establish  the  fact  that  it  is  hurtful  to  life,  or  detri- 
mental to  its  comfortable  enjoyment." 

Seo.  438.  The  law  applicable  to  this  class  of  nuisance,  as  woll 
as  to  the  ordinary  uses  of  property,  is  admirably  given  in  Cart- 
wright  v.  Gray,  12  Grant's  Ch.  (Ont.)  400.  It  appeared  that  in 
December,  1864,  the  plaintiffs  sold  to  the  defendant  a  lot  of 
ground  in  the  city  of  Kingston,  near  the  residence  of  the  plain- 
tiff Richard  Cartwright,  and  near  the  two  other  houses  of  which 
the  two  plaintiffs  were  joint  owners.  The  defendant,  the  next 
year  after  his  purchase  of  the  premises,  erected  a  carpenter  shop 
thereon,  and  put  in  a  planing  machine  and  circular  saw  driven 
by  steam.  The  plaintiffs  allege  that  the  smoke,  noise  and  sparks 
produced  in  working  the  engine  were  nuisances  by  reason  of  the 
discomfort  produced  thereby  to  themselves  and  families  in  the 
occupancy  of  their  dwellings,  and  because  of  the  actual  injury  to 
property  thereby.  It  appeared  that  the  nuisance  arose  principally 
from  the  fuel  employed  in  running  the  engine  and  from  a  failure 
on  the  part  of  the  defendant  to  employ  the  usual  and  best  appli- 
ances for  discharging  the  smoke.  The  smoke  arising  from  the 
works  was  proved  to  be  pungent  and  disagreeable,  and  as  soiling 
linen  hung  out  to  dry.  Mowat,  V.  C,  in  delivering  the  opinion 
of  the  court,  laid  down  the  law  as  applicable  to  this  class  of  nui- 
sances, thus :  "  I  think  it  proved  that,  from  the  prevalent  wind 
being  in  the  direction  in  which  the  plaintiff  Richard  Cartwright's 
residence  lies  from  the  defendant's  shop,  the  smoke  goes  gener- 
ally in  that  direction  ;  that  from  this  cause,  as  well  as  the  height 
of  the  house  and  other  local  circumstances,  the  occupants  are 
liable  to  suffer  more  from  the  smoke  than  the  occupants  of  the 
neighboring  houses ;  and,  comparing  the  testimoDy  on  both  sides, 
I  have  no  doubt  that  the  character  of  the  nuisance,  as  affecting 
the  plaintiff's  residence,  is  not  overstated  by  one  of  the  witnesses, 
who  says, '  The  smoke  is  a  heavy  black  smoke.  It  has  been  heavy 
at  times  in  the  yard  of  Mr.  Cartwright's  house,  such  that  I  could 
not  see  or  breathe  as  freely  as  when  there  iB  no  smoke.    The 
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smoke  was  so  thick  that  if  the  windows  had  not  been  down,  it 
would  have  injured  fine  curtains,  or  wall  paper  or  the  like.  I 
have  sometimes  heard  Mrs.  Cartwright  order  the  windows  to  be 
shut  in  consequence  of  the  smoke.  I  saw  the  smoke  two  or  three 
times  a  week,  and  sometimes  every  day  of  the  week.  It  did  not 
annoy  me.  It  did  not  hurt  the  yard.  It  was  like  a  heavy  fog.' 
This  witness,  a  servant  of  Mr.  Cartwright's,  says  the  smoke 
did  not  annoy  him,  though  he  also  says  it  interfered  with 
his  seeing  and  breathing,  but  I  think  I  must  hold  that  such  a 
degree  of  smoke  as  he  and  others  describe  is  quite  sufficient  to 
justify  the  testimony  of  another  witness,  who,  speaking  from  his 
own  observation,  pronounced  it  '  certainly  prejudicial  to  comfort- 
able enjoyment  so  far  as  respects  the  plaintiff's  house.'  It  is 
not  alleged  that  the  defendant  has  adopted  any  of  the  well-known 
contrivances  for  consuming  or  preventing  smoke.  Now,  accord- 
ing to  the  settled  doctrine  of  the  courts,  as  stated  by  Vice- Chan- 
cellor (now  Lord  Justice)  Knight  Bettce,  in  Walter  v.  Selfe? 
the  plaintiff  is  clearly  entitled  to  '  an  untainted  and  unpolluted 
stream  of  air  for  the  necessary  supply  and  reasonable  use  of 
himself  and  his  family  there ;  or,  in  other  words,  to  have  there, 
for  the  ordinary  purposes  of  breath  and  life,  an  unpolluted  and  un- 
tainted atmosphere,  meaning  by  "untainted"  and  "unpolluted" 
not  necessarily  as  fresh,  free  and  pure  as  at  the  time  of  building 
the  plaintiff's  house,  the  atmosphere  then  was,  but  air  not  ren- 
dered to  an  important  degree  less  compatible,  or  at  least  not  ren- 
dered incompatible,  with  the  physical  comfort  of  human  exist- 
ence ;  a  phrase  to  be  understood,  of  course,  with  reference  to  the 
climate  and  habits  of  England.'  I  think  that  the  inconvenience 
made  out  by  the  plaintiff  in  the  present  case  is,  in  the  language  of 
the  learned  judge,  '  more  than  fanciful,  more  than  one  of  mere 
delicacy  or  fastidiousness,  as  an  inconvenience  materially  interfer- 
ing with  the  ordinary  comfort,  physically,  of  human  existence, 
not  merely  according  to  plain,  sober  and  simple  notions  among 
the  English  people  (a).'  The  statement  of  the  law  which  I 
have  thus  quoted  accords  entirely  with  what  was  laid  down  in 
the  late  case  of  St.  Helen's  Smelting  Co.   v.  Tipping?  which 

1  Walter  v.  Selfe,  4  Bng.  Law  &  Eq.        3  Tipping  v.  St.  Helen  Smelting  Co. 
15.  4  B.  &  L.  508. 
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went  up  to  the  house  of  lords.  '  A  man  may  not  use  his  own 
property  so  as  to  injure  his  neighbor.  When  he  sends  on  the 
property  of  his  neighbor  noxious  smells,  smokes,  etc.,  then  he 
is  not  doing  an  act  on  his  own  property  only,  but  he  is  doing  an 
act  on  his  neighbor's  property  also,  because  every  man,  by  common 
law,  has  a  right  to  the  pure  air,  and  to  have  no  noxious  smells 
or  smoke  sent  on  his  land,  unless  by  a  period  of  time  a  man  has 
by  what  is  called  a  prescriptive  right  obtained  the  power  of 
throwing  a  burden  on  his  neighbor's  property.  When  great 
works  have  been  created  and  carried  on,  works  whieh  are 
the  means  of  developing  the  national  wealth,  you  must  not 
stand  on  extreme  rights.  Business  could  not,  go  on  if  that 
were  so.  Every  thing  must  be  looked  at  from  a  reasonable 
point  of  view ;  therefore  the  law  does  not  regard  as  trifling  and 
small  inconveniences,  but  only  regards  sensible  inconveniences  — 
injuries  which  sensibly  diminish  the  comfort,  enjoyment  or  value 
of  the  property  which,  is.  affected.  This  was  the  language  of  Mr. 
Justice  Mellok,  and  was  held  to  be  correct  by  the  other  judges  in 
answer  to  a  question  submitted  to  them  in  the  House  of  Lords, 
and  by  the  noble  lords  who  took  part  in  disposing  of  the  appeal. 
Lord  Chancellor  Wbstbtjet  said  in  his  judgment:  "If  a  man 
lives  in  a  town,  of  necessity  he  must  submit  himself  to  the  con- 
sequence of  those  obligations  of  trade  which  may  be  carried  on 
in  his  immediate  locality  which  are  actually  necessary  for  trade 
and  commerce,  also  for  the  enjoyment  of  property,  and  for  the 
benefit,  of  the  inhabitants  of  the  town,  and  of  the  public  at 
large."  Here,  the  fault  of  the  defendant's  case  is,  it  does  not 
appear  that  the  sending  these  clouds  of  smoke  into  his  neighbor's 
houses  is  necessary  at  all,  or  that  the.  defendant  has  taken  any 
means  to  avoid  it.  Lord  Oeahwoeth  mentioned  his  charge,  in  a 
case  he  had  tried  while  a  Baron  of  the  Exchequer,  as  an  accurate 
statement  of  the,  law.  The  action,  his  lordship  said,  "  was  for 
smoke  in  the  town  of  Shields.  It,  was  proved  incontestibly  that 
smoke  did  come,  and  in  some  degree  interfered  with  a  certain 
person,  but  I  said,  '  you  must  look  at  it,  not  with  a  view  to 
the  question  whether,  abstractly,  that  quantity  of  smoke  was  a 
nuisance,  but  whether  it  was  a  nuisance  to  the  person  living  in 
the  town  of  Shields ;'  because  if  it  only  added  in  an  infinitesimal 
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degree  to  the  quantity  of  the  smoke,  I  thought  that  the  state  of 
the  town  rendered  it  altogether  impossible  to  call  it  a  nuisance." 
This  was  a  case  at  law,  but  the  rule  in  equity  is  the  same. 
Beardmore  v.  Treadwell,1  was  a  bill  to  restrain  a  nuisance ; 
and  in  the  course  of  his  judgment  the  Vice-Chancellor  observed  : 
"  Where  a  man  is  injuring  his  neighbor  to  a  very  material 
extent  in  a  way  not  absolutely  necessary  and  unavoidable  in 
order  to  enjoyment  of  his  own  fair  private  right,  this  court  is 
always  disposed  to  interfere."  The  learned  judge  afterward 
quotes  with  approbation  the  following  language  of  Mr.  Justice 
"Willis  :  "  The  common-law  right  which  every  proprietor  of 
a  dwelling-house  has  to  have  the  air  uncontaminated  and 
unpolluted,  is  subject  to  this  qualification  ;  that  necessities 
may  answer  for  the  interference  with  that  right,  pro  bono 
publico,  to  this  extent,  that  such  interference  being  in  respect 
of  a  matter  essential  to  the  business  of  life,  and  being  con- 
ducted in  a  reasonable  and  proper  manner,  and  in  a  reason- 
able and  proper  place." '  The  Vice-Chancellor  adds :  "  If 
there  be  another  place  where  it  may  be  conducted  without  inju- 
rious consequences,  or  with  less  injury  according  to  law,  the 
right  of  a  person  complaining  to  have  his  air  uncontaminated 
and  unpolluted,  would  be  clear."  *  These  and  other  authorities 
show  that,  while  the  plaintiffs  cannot  insist  upon  the  complete 
immunity  from  all  interference  which  they  might  have  in  the  coun- 
try, the  defendant  cannot,  on  that  ground,  justify  throwing  into 
the  air,  in  and  around  the  plaintiff's  houses,  any  impurity  which 
there  are  known  means  of  guarding  against.  It  was  proved, 
on  behalf  of  the  defendant,  that  there  are  other  establishments  of 
various  kinds  in  the  same  part  of  the  city,  from  whose  works 
more  smoke  is  sent  forth  than  from  the  defendant's  mill ;  and,  on 
the  other  hand  the  plaintiffs  have  given  evidence  that  the  smoke 
from  these  establishments,  though  they  have  been  many  years  in 
operation,  never  reached  the  plaintiffs'  houses  so  as  to  cause  any 
inconvenience  to  their  occupants.    I  have  no  doubt  it  is  from 

1  Beardmore  8.  Treadwell,  31  L.  J.  *  Crump  t>.  Lambert,  3  L.  R.  (Eq. 

(N.  S.)  286.  Ca.)  409 ;  Rhodes  v.  Dunbar,  58  Penn. 

8  Barnes   v.  Hathorn,  54  Me.  272 ;  St.  275 ;  Rosa  v.  Butler,  4  C.  E.  Green 

Pickard  v.  Collins,  23  Barb.  (N.  T.  S.  (N.  J.),  294;  Duncan  v.  Hayes,  22  N.  J. 

C.)  444 ;  Mahan  d.  Brown,  13  Wend.  26. 
(N.  T.)  261. 
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the  defendant's  engine  that  the  smoke  now  complained  of  comes ; 
but,  had  it  been  partly  or  chiefly  from  the  others,  the  fact  would 
have  been  no  justification  of  additional  injury  on  the  part  of  tbe 
defendant. 

The  learned  counsel  for  the  defendant  argued  that  there  could 
be  no  injunction,  except  at  the  suit  of  the  occupier,  and  that  the 
other  plaintiff  was  improperly  made  a  plaintiff  in  respect  of  the 
other  plaintiff's  residence,  and  that  no  relief  could  be  had  in 
respect  of  a  nuisance  of  this  kind  affecting  the  houses  they  have 
rented  to  others.  But  if  the  defendant  is  restrained  as  respects 
Mr.  Richard  Cartwright's  residence,  this  renders  the  question 
immaterial  as  to  the  other  houses,  for  the  discontinuance  of 
the  nuisance,  as  to  the  former,  would  involve  its  discontinu- 
ance as  to  the  latter;  and  if  the  one  plaintiff  is  improp- 
erly joined,  this  does  not,  under  the  present  practice,  disen- 
title the  other  to  relief.  I  do  not  find,  however,  that  the 
rule  at  law,  which  forbids  an  action  for  a  nuisance  like  that 
here  except  by  the  occupier,  is  a  rule  of  this  court.  As 
to  the  sparks,  the  defendant  has  given  evidence  to  show 
that  a  screen  which  he  has  put  on  the  top  of  the  pipe  since 
the  commencement  of  the  suit,  has  removed  this  cause  of  com- 
plaint. It  is  sworn  that  the  screen  is  among  the  closest  made, 
and  closer  than  one  generally  made  for  this  purpose.  Sparks  do 
still  pass  through,  but  not  to  the  same  extent  as  before,  and  there 
is  no  evidence  that  it  would  be  possible  by  any  contrivance  to 
prevent  them  to  a  greater  degree  than  the  defendant  has  now 
done.  No  case  was  cited  which  would  justify  me  in  holding  it  a 
nuisance  to  make  use  of  machinery  driven  by  steam,  in  this  part 
of  the  town ;  and  if  a  certain  amount  of  danger  to  the  houses  in 
the  neighborhood  is  the  necessary  consequence,  it  seems  to  be  a 
consequence  which  as  owners  of  town  property  they  must  accept 
subject  to  any  right  they  may  happen  to  have  to  damages  at  law, 
in  case  of  actual  loss.  The  case  is  not  the  same  as  a  corning-house 
to  powder-mills,  as  in  Orowder  v.  Ti/nMer,  which  was  cited  by 
the  learned  counsel  for  the  plaintiff  in  support  of  this  branch  of 
his  case.  The  claim  of  the  bill  founded  on  the  noise  made  by  the 
engine  was  not  much  pressed.  The  noise  is  less  since  the  com- 
pletion of  the  defendant's  building  than  it  was  previously  ;  and, 
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on  the  whole,  evidence  does  not  appear  to  he  such  now  as  to  inter- 
fere sensibly  with  the  comfort  of  persons  in  average  health  living 
in  the  plaintiffs'  house.  My  opinion  on  the  whole  case  is  that 
the  defendant  has  a  right  to  use  steam  for  propelling  his  machin- 
ery, but  is  bound  to  employ  such  reasonable  precautions  in  the 
use  of  it  as  may  prevent  unnecessary  danger  to  his  neighbor's 
property  from  sparks,  and  unnecessary  annoyance  or  injury  to 
them  from  the  noise  or  smoke ;  that  though  he  seems,  since  the 
bill  was  filed,  to  have  performed  this  duty  as  respects  these  sparks 
and  noise,  he  has  done  nothing  in  respect  to  the  smoke ;  and  that 
the  plaintiff's  complaint  in  reference  thereto  is  well  founded. 
The  decree  will  therefore  require  the  defendant  to  desist  from 
using  his  steam  engine  in  such  a  manner  as  to  occasion  damage 
or  annoyance  to  the  plaintiffs,  or  either  of  them,  as  owning  or 
occupying  the  houses  mentioned  in  the  bill." 

Sec.  439.  Smoke  alone  may  constitute  a  nuisance,  but  in  order 
to  have  that  effect,  it  must  either  produce  a  tangible  injury  to 
property,  as  by  the  discoloration  of  buildings,1  injury  to  vege- 
tation," the  discoloration  of  furniture,3  the  deposit  of  cinders 
thereon,4  the  discoloration  of  clothes  hung  up  to  dry,6  the  dis- 
coloration of  goods  of  any  kind,"  and  in  fact,  any  tangible  injury 
to  property,  real  or  personal,  or  it  must  sensibly  impair  its  com- 
fortable enjoyment. r     The  precise  degree  of  discomfort  that  must 

1  Wesson  v.  Washburne    Iron   Co.,  Barnes  v.  Aekroyd,26  L.  T.  (N.  S.)  692 

13  Allen  (Mass.),  95  ;  Cooper  v.  North  black  smoke  ;  Bareham  v.  Hall,  21  L. 

British  B.  R.  Co.,  36  Jur.  169,  2  Macph.  T.  (N.  S.)  116,  brick-kiln  near  dwell- 

117.  ing ;  Biggins  v.  Guardians  of  Herndon 

sSlavin  v.  North   Brancepeth    Coal  Union,   22  id.  753,  smoke  from  salt- 
Co.,  31  L.  T.  (N.  S.)  154.  works  near  dwelling ;  Roberts  v.  Clark 

3  Lord  Colchester  v.  Ellis,  Cor. ;  As-  17  id.  384  ;  smoke  from  brick-kiln  near 
bott,  J.,  2  Starkie's  Ev.  567.  villa ;  Mhett  v.  Davis,  5   S.  (Sc.)  217 

4  Wesson  v.  Washburne  Iron  Co.,  13  smoke  from  cook  ovens ;  Luscombe  v. 
Allen  (Mass.),  95.  Bteere,  17  L.  T.  (N.  S.)229,  smoke  from 

6  Hutchins  v.  Smith,  63    Barb.  (N.  brick-kiln ;  Crump  v.  Lambert,  3  L.  R. 

T.  S.  C.)  252  ;  Cartwright  v..  Gray,  12  (Eq.  Ca.)  409,  17  L.  T.  (N.  S.)  133, blast 

Grant's  Ch.  Ca.  (Ont.)  400.  furnace  near  dwelling  emitting  dense 

8  Sampson  v.  Smith,  8  Sim.  272.  volumes    of     smoke  ;    Beardmore    v. 

'  Hyatt  v.  Myers,  71 N.  C.  271,  smoke  Treadwell,  7  L.  T.  (N.  S.)  207 ;  3  Giff. 

from  planing-mill  ;   Walter  v.  Selfe,  4  783,  brick-kiln  near  dwelling ;  Bam- 

Eng.  Law  &  Eq.  15,  brick-kiln   near  ford  v.  Turnley,  3  B.  &  S.  61,  6  L.  T. 

dwelling  ;  Hutchins  v.  Smith,  63  Barb.  (N.  S.)  721,  brick-kiln  near  dwelling  ; 

(N.   T.    S.    C.)   252,    lime-kiln     near  Norris  v.  Barnes,  25  L.  T.  (N.  S.)  622, 

dwelling ;  Reg.  v.  Waterhouse,  7  Q.  B.  bichrome  works  near  dwelliug  emit- 

545,  26  L.  T.  (N.  S.)  761,  black  smoke  ting  dense  volumes  of  smoke ;   Ward 

from  dye  works  in  populous  locality  ;  v.  Lang,  35  Jur.  408,  chemical  works 
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be  produced  to  constitute  a  business  a  nuisance  that  emits  smoke 
near  a  dwelling  cannot  be  definitely  stated.  No  fixed  rule  can 
be  given  that  will  be  applicable  to  every  given  case.  That  is 
necessarily  a  question  of  fact  for  the  jury  to  find.'  The  rule  is, 
that  the  comfortable  enjoyment  of  the  premises  must  be  sensibly 
diminished,"  either  by  actual  tangible  injury  to  property  itself," 
or  by  the  promotion  of  such  physical  discomfort,  as  detracts 
sensibly,  from  the  ordinary  enjoyment  of  life.4  The  fact  that  the 
business  is  productive  of  inconvenience  to  others,  on  the  one 
hand,  or  shocks  the  tastes  of  fastidious  people  on  the  other ;  * 
that  it  diminishes  the  value  of  property  in  the  vicinity,  or  pre- 
vents it  from  being  let  at  such  high  rental  as  it  otherwise  would 
be '  is  not  the  test,  for  every  person  has  a  right  to  do  with  his 

emitting  Bmoke  in  large  volumes ; 
Donald  v.  Humphrey,  14  F.  (Sc.)  1306, 
brick-kiln  near  dwelling ;  Barlow  v. 
Kinnear,  2  Kerr  (N.  B.),  94,  steam  mill 
near  dwelling  ;  Cartwright  v.  Gray,  12 
Grant's  Ch.  Cases  (Ont.),  500,  smoke 
from  steam  engine  in  planing  mill; 
Pollock  v.  Lester,  11  Hare,  269,  brick- 
kiln near  lunatic  asylum;  Covey  v. 
Ledbitter,  13  C.  B.  (N.  S.)  470,  brick- 
kiln near  dwelling  ;  ShisUeer  v.  Spauld- 
ing,  2  La.  273  ;  brick-kiln  near  dwell- 
ing ;  Barwell  v.  Brooks,  1  L.  T.  (N.  S.) 
75,  454,  brick-kiln  near  dwelling ;  Moss 
v.  Butler,  4  C.  E.  Green  (N.  J.),  294, 
pottery  works  near  dwelling ;  Ottawa 
Oas  Go.  v.  Thompson,  29  111.  598,  smoke 
and  odor  from  gas  works ;  Duncan  v. 
Hayes,  22  N.  J.  26,  steam  planing- 
mill  near  dwelling;  Shuttleworth  v. 
Cocker,  9  Dow.  P.  C.  88,  smoke  and  dust 
from  defendant's  mill  ;  Wesson  v. 
Washburn  Iron  Cot,  13  Allen  (Mass.), 
95,  iron  works  near  an  inn  emitting 
smoke  and  cinders ;  Rhodes  v.  Dunbar, 
58  Penn.  St.  275,  steam  planing-mill 
near  dwelling  ;  Norcross  v.  Thorns,  51 
Me.  503,  blacksmith  shop  near  house ; 
Oalbraith  v.  Olimer,  3  Pittsburgh  Kep. 
79,  steam  planing-mill ;  Richards  v. 
Phoenix  Iron  Co.,  7  P.  F.  Smith  (Penn.), 
105,  iron-works  near  dwelling;  Thie- 
bault  v.  Conover,  11  Fla.  143,  steam  mill 
emitting  smoke  and  cinders ;  Rich  v. 
Basterfleld,  2  O.  &  K.  257,  smoke  from 
chimney  of  a  dwelling-house  ;  Whalen 
v.  Keith,  35  Mo.  87,  smoke-stack  near 
dwelling;  Simpson  v.  Smith,  8  Sim. 
272,  steam  engine  near  dwelling  and 
store ;  Monteath  v.  Lang,  37  Jur.  265, 3 
Macph.  726,  black  smoke  from  furnace ; 


Lang  v.  Muirhead,  2  S.  (Sc.)  73,  chim- 
ney near  plaintiff's  windows ;  Sampson 
v.  Savage,  37  Eng.  Law  &  Eq.  374; 
smoke  from  chimneys  of  workshops ; 
Bennett  v.  Thompson,  37  id.  51,  smoke 
from  chimneys  of  workshops ;  Regina 
v.  Barry,  9  Law  Rep.  (Am.)  124 ;  Pat- 
tbson,  J.,  in  Queen  v.  Murspratt  Alkali 
Works,  cited  in  Regina  v  Barry 
(supra);  Citizens'  Gas  Light  Co.  v. 
Cleveland,  5  C.  E.  Green  (N.  J.),  201, 
gas  words ;  Hudson  v.  Madison,  12 
Sim.  417;  Semple  v.  London  &  Bvr- 
minghcvm  R.  R.  Co.,  1  Railway  Ca.  120; 
Cleave  v.  Mahany,  9  W.  R.  881,  brick- 
kiln ;  Aldred's  Case,  9  Coke,  102; 
Jones  v.  PoweU,  Palm.  539,  glass-house ; 
GuUick  v.  Tremlett,  20  W.  R.  358,  smoke 
from  forge ;  Butler  v.  Rogers,  1  Stockt. 
(N.  J.)  487,  blacksmith  shop  ;  Robin's 
Case,  cited  in  Jones  v.  PoweU,  Palm. 
536,  injury  to  goods  by  smoke  from 
beer-house  ;  Swaine  v.  Great  Northern 
R.  R.  Co.,  33  L.  J.  (Ch.)  390;  Adams 
v.  Michael,  38  Md.  234. 

The  above  are  cases  in  which  smoke 
alone  has  been  held  to  be  a  nuisance, 
when  producing  actual,  tangible  injury 
to  property,  or  interfering  witn  its 
ordinary  enjoyment. 

1  Pilcher  v.  Hart,  1  Humphrey 
(Tenn.),  524;  Burnham  v.  Hotchkiss, 
14  Conn.  318. 

2  Regina  v.  Barry,  9  L.  R.  (Ameri- 
can, Boston)  124. 

3  Ross  v.  Butler,  4  C.  E.  Green  (N. 
J.),  294. 

4  Duncan  v.  Hayes,  22  N.  J.  26. 

5  Barnes  v.  Hathorn,  54  Me.  274. 

$  Ross  v.  Butler,  4  C.  E.  Green  (N. 
J.)  294. 
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own  property  as  he  sees  fit,  so  long  as  he  does  not  invade  the 
rights  of  his  neighbor  unreasonably,  judged  by  the  ordinary 
standards  of  life,  according  to  the  notions  and  habits  of  the  peo- 
ple of  ordinary  sensibilities,  and  simple  tastes." 

The  law  strikes  a  medium  line  between  the  two  extremes.  On  the 
one  hand  it  does  not  recognize  that  impregnation  of  the  atmos- 
phere with  foreign  substances  that  is  merely  disagreeable  to  peo- 
ple of  delicate  sensibilities  and  fastidious  tastes  as  unlawful,' 
nor,  on  the  other  hand,  does  it  uphold  a  trade  producing 
those  results,  because  to  persons  of  perverted  sensibilities,  no  dis- 
agreeable effects  are  experienced,  but s  regards  all  6uch  occupa- 
tions or  uses  of  property  as  unwarrantably  interfere  with  the 
comfortable  enjoyment  of  property,  by  persons  of  ordinary  sensi- 
bilities and  tastes  and  habits  of  life,  as  a  nuisance.*  Neither  does 
the  law  refuse  to  interfere  and  give  protection  to  a  party  because 
the  injury  is  only  occasional,  and  exists  but  a  short  time  at  occa- 
sional intervals.'  An  unwarrantable  use  of  property  that  inter- 
feres with  the  rights  of  another  is  a  nuisance,  and  will  be  re- 
dressed as  such  both  by  courts  of  law  and  equity,  if  they  exist 
only  for  a  few  moments  each  day.*  At  law,  the  simple  question 
is,  whether  a  legal  right  has  been  invaded  ;  if  so,  even  though  no 
actual  damage  has  resulted,  the  law  will  import  damage,  to  sus- 
tain the  right,7  and  in  equity,  if  a  legal  right  has  been  invaded, 
and  a  repetition  of  the  injury  is  threatened,  or  is  probable,  the 
offender  will  be  enjoined.8 

Sec.  440.  In  Crump  v.  Lambert,  3  L.  K.  (Eq.  Cas.)  407,  the 
defendant  erected  in  the  vicinity  of  the  plaintiff's  dwelling  an 
establishment  for  the  manufacture  of  iron  bedsteads,  containing 
two  blast  furnaces,  one  of  which  was  in  constant  operation,  for 
the  purpose  of  smelting  iron,  in  which  operation  coke  was  burnt 

1  Walter  v.  Selfe,  4Bng.  Law  &  Eq.  4  Ross  v.  Butler,  4  C.  E.  Green  (  H". 

15  •  Cleaveland  v.  Citizens  Gas  Light  J.),  294 ;  Hutching  v.  Smith,  63  Barb. 

Co.,  5  C.  E.  Green  (N.  J.),  201 ;  Cleve  (N.  Y.  Sup.  Ct.)  252. 

c  Mahany,  9  W.  R.   881 ;  Roberts  v.  6  Ross  v.  Butler,  ante. 

Clark,  17  L.  T.  (N.  S.)  374 ;  Crump  v.  *  Attorney-General  v,  Sheffield  Gas 

Lambert,  3  L.  R.  Eq.  Ca.  409.  Co.,  19  Eng.  Law  &  Eq.  648 

8  Water  -o.  Selfe,  4  Eng.  Law  &  Eq.  '  Aehby  v.  White,  2  Ld.  Raym.  1024. 

15-  4  DeG  &  S.  325 ;  19  L.  T.  308 ;  Cleve-  8  Sparhawks  v.  The  Union  Passen- 

land  v.  Citizens  Gas  Light  Co.,  56  C.E.  ger  Railway,  4  P.  F.  Smith  (Penn.), 

Green  (N.  J.),  201.  404;  Butler  v.  Rogers,  1  Stockt.  (N. 

3  Rhodes  v.  Dunbar,  58  Penn.  St.  275.  J.)  487. 
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and  lime  used  as  a  flux.  A  large  quantity  of  coal  was  also  nsed 
in  driving  a  steam  engine,  and  at  smiths'  forges  in  the  factory. 
The  smoke  and  effluvia  passed  off  through  a  chimney  fifty  feet  in 
height,  located  about  fifty-eight  yards  from  the  plaintiff's  house. 
Large  quantities  of  smoke  issued  from  the  chimneys  and  settled 
upon  and  around  the  plaintiff's  house,  and  interfered  with  the 
comfortable  enjoyment  of  life  there.  Upon  the  hearing  before 
Lord  Komillt,  M.  R.,  the  defendant  insisted  that  smoke  alone, 
or  noise  alone,  or  noxious  vapors  alone,  would  not  create  a  nui- 
sance ;  but  the  court  said :  "  With  respect  to  the  question  of  law,  I 
consider  it  to  be  well  settled  by  numerous  decisions  that  smoke 
unaccompanied  with  noise  or  noxious  vapors,  that  noise  alone, 
that  offensive  vapors  alone,  although  not  injurious  to  health,  may 
severally  constitute  a  nuisance  to  the  owner  of  adjoining  or 
neighboring  property ;  *  *  *  and  the  rule  upon  the  subject 
is  the  same,  whether  it  be  enforced  by  action  at  law  or  a  bill  in 
equity." 

Seo.  441.  The  doctrine  of  this  case  has  been  adopted  by  the 
courts  of  this  country,  and  it  may  be  regarded  as  well  settled  that 
smoke  alone,  whether  accompanied  with  cinders  or  not,  is  a  nui- 
sance whenever  it  is  developed  in  sufficient  quantities  to  interfere 
with  the  comfortable  enjoyment,  physically,  of  adjoining  prop- 
erty.1 

Seo.  442.  In  Hutchins  v.  Smith,  63  Barb.  (K  Y.  S.  C.)  252, 
the  defendant  erected  two  lime  kilns  across  the  road  from  the 
plaintiffs  house  and  about  204  feet  distant.  The  kilns  were 
filled  with  limestone,  and  anthracite  coal,  and  wood,  and  about 
fourteen  tons  of  coal  were  employed  in  the  process  of  burning 
the  two  kilns.  During  the  early  part  of  the  burning  a  dense 
black  smoke  escaped  from  the  kilns,  more  or  less  filled  with  gas 
and  particles  of  dust,  and  when  the  wind  blew  from  the  north- 

•  Boss  ®.  Butler,  4  C.  E.  Green  (N.  Smelting  Co.  u.  Tipping,  11  H.  L.  Cas. 

J.),  394 ;  Duncan  v.  Hayes,  22  N.  J.  26 ;  642 ;  Walter  v.  Selfe,  4  Eng.  Law  and 

Cleaveland  v.  Gas-light  Co.,  20  id.  209 ;  Eq.  15  ;  4  De  G.  &  Sm.  822  ;  Saville  v. 

Hutchins  e.  Smith,  63  Barb.  (N.  T.  S.  Killner,  26  L.  T.  (N.  S.)  277;  Wash 

C.)  252 ;  Attorney-General  r>.  Stewart,  burn   v.   Wasson  Iron  Co.,   13  Allen 

20  N.J.  415;Rhodest>.Dunbar,58Penn.  (Mass.),    95;    Galbraith  a.    Oliver,    3 

St.  275  ;  Richards  v.  Phenix  Iron  Co.,  Pittsburgh  Rep.  (Penn.)  79 ;  Whiting 

7  P.  F.  Smith  (Penn.),  105 ;  St.  Helen  v.  Bartholomew,  21  Conn.  213. 
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west  the  smoke,  gas  and  dust  were  driven  upon  the  plaintiff's 
premises,  and  into  and  upon  his  dwelling,  rendering  the  air 
very  unpleasant  and  disagreeable  to  breathe.  The  dust  from  the 
smoke  settled  upon  the  furniture,  and  upon  the  cream  on  the  milk 
set  away  to  rise,  and  produced  pain  in  the  eyes  and  head  of  those 
within  its  sphere,  and  was  productive  of  ill  effects  to  those  with 
weak  lungs.  In  laying  down  the  rule  of  law  applicable  to  this 
class  of  injuries,  Hakdin,  J.,  said :  "  The  plaintiff  is  entitled  to 
enjoy  his  premises  free  from  the  presence  of  smoke,  gases  or  dust 
proceeding  from  the  defendants'  kilns,  and  the  defendants  have 
no  right  thus  to  pollute  the  air  and  disturb  the  comfortable 
enjoyment  of  the  plaintiff's  jpre?nises." 

Sec.  443.  In  Walter  v.  Selfe,  4  Eng.  Law  &  Eq.  15 ;  15  Jur.  416, 
the  plaintiff  was  the  owner  of  a  dwelling-house,  with  an  office  and 
outbuildings,  and  grounds  adjoining.  The  defendant  com- 
menced the  manufacture  of  bricks  upon  premises  adjoining,  and 
the  smoke  developed  in  the  process  of  burning  floated  over  the 
plaintiff's  premises,  and  entered  his  dwelling,  and  rendered  its 
enjoyment-physically  uncomf  ortabl  e. 

It  was  contended  upon  the  part  of  plaintiff  that  he  had  a  right 
to  an  untainted  and  unpolluted  stream  of  air  from  all  directions 
over  his  premises,  but  this  right  was  denied  by  the  defendant. 
Knight  Betjce,  V.  0.,  in  disposing  of  this  question,  said :  "  The 
first  point  disputed  or  not  conceded  is  the  question  as  between 
the  defendant,  in  his  character  of  a  person  owning,  using  and 
occupying  his  parcel  of  land  on  the  one  hand,  and  the  plaintiffs 
in  their  character  of  owner  and  occupants  of  the  house,  offices  and 
gardens  on  the  other,  whether  the  plaintiffs  are  entitled  to  an 
untainted  and  unpolluted  stream  of  air  for  the  necessary  supply, 
and  reasonable  use  of,  the  occupant  and  his  family  there ;  or,  in 
other  words,  to  have  there,  for  the  ordinary  purposes  of  breath 
and  life,  an  unpolluted  and  untainted  atmosphere.  And  there 
can,  I  think,  be  no  doubt  in  fact  or  in  law  that  this  question 
must  be  answered  in  the  affirmative,  meaning  by  untainted  and 
unpolluted,  not  air  as  fresh,  free  and  pure  as  at  the  time  of  build- 
ing the  plaintiffs  house  the  atmosphere  then  was,  but  air  not  ren- 
dered to  an  important  degree  less  compatible,  or,  at  least,  not 
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rendered  incompatible  with  the  physical  comfort  of  human  exist- 
ence, a  phrase  to  be  understood,  of  course,  with  reference  to  the 
climate  and  habits  of  England.  *  *  *  That  the  process  of 
manufacturing  brick  in  the  manner  begun  and  continued  by  the 
defendant  must  communicate  smoke,  vapor  and  floating  substances 
of  some  kind  to  the  air,  is  certain.  I  think  it  plain,  also, 
from  the  relative  position  of  the  two  parties,  that  this 
smoke,  and  this  vapor,  and  these  floating  substances,  must 
wholly,  or  to  a  great  extent,  in  fact,  become  mixed  with 
the  air  supplied  to  the  plaintiffs  house,  and  in  part,  at 
least,  of  the  garden  or  pleasure  ground  belonging  to  it, 
and  this,  without  being  previously  so  dispersed  or  attenuated  as 
to  become  imperceptible,  or  to  be  materially  impaired  or  dimin- 
ished in  force.  I  conceive  that  the  plaintiff's  house,  and  at  least 
a  part  of  his  pleasure  grounds,  must  in  general,  or  often  if  the 
manufacture  shall  proceed,  be  subject,  substantially,  as  far  as  the 
quality  of.  the  atmosphere  is  concerned,  to  the  original  and  full 
strength  of  the  mixture  or  dose  produced.  The  question  then 
arises  whether  this  is  or  will  be  an  inconvenience  to  the  occupant 
of  the  plaintiffs  house  —  a  question  which  I  think  must  be 
answered  in  the  affirmative  —  though  whether  to  the  extent  of 
being  noxious  to  human  health,  to  animal  health  in  any  sense,  or 
to  vegetable  health,  I  do  not  say,  nor  do  I  deem  it  necessary  to 
intimate  any  opinion,  for  it  is  with  a  private  and  not  a  public 
nuisance  that  the  defendant  is  charged."  As  to  the  degree  of 
discomfort  to  be  produced  by  an  impregnation  of  the  atmosphere 
by  foreign  substances  in  order  to  create  a  nuisance,  the  learned 
Vice-Chancellor  said  "  The  important  point  next  to  be  consid- 
ered, I  conceive  may  be  thus  put :  Ought  this  inconvenience  to 
be  considered  in  fact  as  more  than  fanciful,  or  as  one  of  mere  del- 
icacy and  fastidiousness,  as  an  inconvenience  interfering  with  the 
ordinary  comfort,  physically,  of  human  existence,  not  merely 
according  to  elegant  or  dainty  modes  and  habits  of  living,  but 
according  to  plain,  sober  and  simple  notions,  among  the  English 
people  ?  And  I  am  of  opinion  that  this  point  is  against  the 
defendant.  As  far  as  the  human  frame  in  an  average  state  of 
health  at  least,  is  concerned,  mere  insalubrity,  me/-eunwholesome- 
ness,  may  possibly  be  out  of  the  case ;  but  the  same  may,  perhaps, 
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be  asserted  of  mutton  tallow  and  other  such  inventions  less  sweet 
than  wholesome.  That  does  not  decide  the  dispute.  Smell  may 
be  sickening,  though  not  in  a  medical  sense.  Ingredients  may 
be,  I  believe,  mixed  with  air  of  such  a  nature  as  to  affect  the  pal- 
ate disagreeably  and  offensively,  though  not  unwholesomely.  A 
man's  body  may  be  in  a  state  of  chronic  discomfort  still  retaining 
its  health,  and  perhaps  suffer  more  annoyance  from  an  impiire  or 
fetid  atmosphere,  from  being  in  a  hale  condition.  Nor  do  I  con- 
ceive it  necessary  to  show  that  vegetable  life,  or  that  health,  either 
universally  or  in  particular  instances,  is  noxiously  affected  by  con- 
tact with  vapor  and  floating  substances  proceeding  from  burning 
bricks.  I  think  that  the  defendant's  intended  proceeding  will,  if 
prosecuted,  abridge  and  diminish  seriously  and  materially  the 
ordinary  comfort  and  existence  of  the  occupants  of  the  plaintiffs 
house,  whatever  their  rank  or  station,  or  whatever  their  state  of 
health  may  be." 

The  doctrine  of  this  ease,  in  its  fullest  extent,  has  heen  adopted 
by  the  courts  of  this  country  and  England,  and  the  rule  as  to  the 
degree  of  discomfort  requisite  to  be  produced  from  interferences 
with  the  atmosphere,  has  been  generally  adopted  as  the  true  rule.1 

Sec.  444.  The  fact  that  a  person  is  in  a  delicate  state  of  health 
and  thereby  more  readily  susceptible  to  ill  effects  from  the  nuisance, 
or  that  the  property  affected  is  of  a  delicate  character  and  therefore 
more  susceptible  to  injury  than  ordinary  property,  affords  no  de- 
fense whatever ;  any  impregnation  of  the  atmosphere  with  unna- 
tural substances,  or  by  artificial  processes  that  produces  actual 
injury  to  another,  is  a  nuisance,  and  actionable  as  such,  irrespec- 
tive of  the  nature  or  character  of  the  property  affected  thereby." 
In  CooJe  v.  Forbes  the  plaintiffs  were  engaged  in  the  manufac- 
ture of  mats  from  cocoanut  fibre,  which  had  to  be  dipped  in 
bleaching  liquids  and  then  hung  out  to  dry.     The  defendants 

1  Tipping  d.  St.  Helen  Smelting  Co.,  g.Washburne  Iron  Co.,  13  Allen  (Mass.), 

4  B.  &  S.  608;  116  Eng.  C.  L.  15;  95;  Davidson  v.  Isham,  3  Stockt.  (N. 

Koss  v.  Butler,  4  C.  E.  Green  (N.  J.),  J.)  307  ;  Bamford  v.  Turnley,  3  B.  &  S. 

294;  Francis  v.  Schoelkoopf,  53  N.  Y.  81;  Barnes  n.  Hathorn,  54  Me.  384; 

152 ;   Att'y-Gen'l  v.  Steward,  5  C.  E.  Tenant  v.  Hamilton,  7  C.  &  P.  122 ; 

Green;  415 ;  Rhodes  v.  Dunbar,  58  Penn.  Cavey  t.  Ledbitter,  13  C.  B.  (N.  S.)  470. 

275 ;  Duncan  <o.  Hayes,  22  N.  J.  26 ;  3  Cook  «.  Forbes,  5  Law  Rep.  (Eq. 

Crump  v.  Lambert,  3  L.  R.  (Eq.  Ca.)  C&.)  166 ;  Gullick  a.  Tremlett,  2  Week- 

409 ;  Richards  v.  Phoenix  Iron  Co.,  7  ly  L.  R.  358. 
P.  F.  Smith  (Penn.  St.),  105  ;  Wesson 
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were  manufacturers  of  sulphate  of  ammonia  and  carbonate  of 
ammonia  from  the  ammoniacal  liquor  of  gas  works.  The  fumes 
from  the  defendant's  works,  particularly  when  the  wind  was  in 
the  north-west,  north  or  north-east,  floated  over  the  plaintiff's  prem- 
ises, and  coming  in  contact  with  the  materials  of  the  plaintiff 
hung  out  to  dry,  turned  them  from  a  bright  to  dull  and  blackish 
color,  making  it  necessary  to  dye  the  materials  over  again  at 
great  expense,  the  color  even  then  being  permanently  injured. 
The  court  regarded  this  as  a  clear  case  of  nuisance,  for  which  the 
plaintiff  was  entitled  to  redress  in  an  action  at  law,  but,  as  the 
injurious  results  were  only  occasional,  and  accidental  rather  than 
otherwise,  not  a  proper  case  for  an  injunction  until  after  a  verdict 
of  a  court  of  law.  Sir  W.  Page  "Wood,  V.  C.,  said :  "  It  ap- 
pears to  me  quite  plain  that  a  person  has  a  right  to  carry  on  upon 
his  own  property,  a  manufacturing  process  in  which  he  uses 
chloride  of  tin,  or  any  sort  of  metallic  dye,  and  that  his  neigh- 
bor is  not  at  liberty  to  pour  in  gas  which  will  interfere  with  his 
manufacture.  If  it  can  be  traced  to  the  neighbor  then,  I  appre- 
hend, he  will  be  entitled  to  come  here  and  ask  relief." 

Seo.  M5.  The  mere  diminution  of  the  actual  or  rental  value  of 
property  by  the  exercise  of  a  particular  trade,  business  or  use 
of  property  in  its  vicinity  is  not  sufficient  to  make  the  trade,  busi- 
ness or  use  of  property  a  nuisance  when  the  decrease  in  value 
results  from  the  mere  proximity  of  the  business,  and  is  attended 
with  no  other  materially  ill  results.1  But  when  the  business  is 
of  a  character  that  produces  a  sensible,  visible  injury  to  the  prop- 
erty itself,'  or  materially  interferes  with  its  ordinary  enjoyment," 
the  diminution  in  value  which  results  from  the  nuisance,  is  a  proper 
element  of  damage,  and  in  some  cases  is  the  actual  measure 
thereof.4 

When  the  owner  of  the  fee  of  the  premises  affected  by  the 
nuisance  is  himself  in  possession,  the  injury  that  he  sustains  by 
reason  of  the  discomfort  produced  thereby,  where  no  tangible 

1  Ross®. Butler, 4  C.E.Green  (N.  J.),  8  Cleaveland  «.  Citizens'    Gas-light 

274 ;  Rhodes  v.  Dunbar,  8  P.  P.  Smith  Co.,  20  N.  J.  209. 

(Penn.)  275.  4  Houghton  v.  Bankbardt,  3  L.  T.  (N 

8  Tipping  e.  St.  Helen  Smelting  Co.,  S.)  266. 
116  E.  C.  L.  608 :  4  B.  &  S.  608. 
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injury  is  inflicted,  together  with  the  diminution  of  the  value  of 
the  premises,  are  proper  elements  from  which  .to  estimate  the 
damage.1  But  when  the  premises  are  in  the  possession  of  tenants, 
the  owner  of  the  fee  cannot  maintain  an  action,  unless  there  is  an 
actual  injury  to  the  reversion."  If  by  reason  of  the  nuisance, 
he  is  unable  to  let  his  premises,"  or  is  compelled  to  let  them  at  a 
much  less  rental  than  he  otherwise  would,  the  measure  of  dam- 
ages would  be  the  injury  to  the  rental  value.*  The  difference 
between  the  rental  value  if  no  nuisance  existed,  and  the  rental 
value  with  the  nuisance  there,  is  the  true  measure."  If  the 
premises  are  not  let  at  all,  but  have  a  dwelling  upon  them  which 
is  unoccupied  in  consequence  of  the  nuisance,  the  entire  rental 
value  is  the  measure."  Where  there  are  no  buildings  upon  the 
premises,  but  the  land  is  laid  out  into  building  lots,  which  by 
reason  of  the  nuisance  are  reduced  in  value,  a  recovery  may  be  had 
for  the  difference  between  the  value  of  the  lots  with  the  nuisance 
there  and  their  value  if  no  nuisance  existed.' 

It  is  no  defense  to  an  action  for  a  nuisance  predicated  upon  the 
loss  of  rent,  resulting  from  an  unlawful  use  of  neighboring  prop- 
erty, that  the  rental  value  of  the  property  has  been  greatly 
increased  by  the  construction  and  maintenance  of  the  defendant's 
works,  nor  that  they  could  not  be  rented  at  all  if  the  plaintiff's 
works  were  to  stop,  nor  will  evidence  of  that  character  be 
admitted  either  as  a  defense  or  in  mitigation  of  damages.* 

But  if  the  plaintiff  himself  occupies  the  premises,  the  damages 
are  to  be  measured  by  the  discomfort,  and  the  rental  value  can- 
not be  considered  or  given  in  evidence.' 

Sec.  446.  The  fact  that  the  discomfort  arising  from  the  nui- 

1  Beardmore  v.  Tread  well,  7  L.  T.  (N.  h  Bankhardt  v.  Houghton,  3  L.  T.  (N. 

S.)  207 ;  Walter  v.  Selfe,  4  Eng.  Law  S.)  266. 

&  Eq.  15 ;  Roberts  v.  Clarke,  17  L.  T.  6  Bankhardt  t.  Houghton,  id. 

(N.  8.)  384 ;   Luscombe  o.   Steere,  id.  '  Peck  «.  Elder,  3  Sandf.  (N.  T.  Sup. 

229;  Pinckney  n.  Ewen,  4  id.  365.  Ct.)  126;   Dana  v.  Valentine,  5   Met. 

1  Rich  v.  Basterfield,  3  C.  &  K.  257  ;  (Mass.)  8. 

Sampson  v.  Savage,  37  Eng.  Law  &  8  Francis  «.  Schoelkoppf,  53  N.  T. 

Eq.  374 ;  Bennett  v.  Thompson,  37  id.  152 ;  Wesson  v.  Washburne  Iron  Co., 

51 ;  Hart  v.  Taylor,  4  Mur.  (S.  C.)  313.  13  Allen  (Mass.),  95,  overruling  a  con- 

8  Saville  «.  Killner,  26  L.  T.  (N.  S.).  trary  doctrine  of  the  courts  of  that 

877;  Roberts  v.  Clarke,  17  id.  384.       '  state. 

*  Francis  «.  Schoelkoppf,  53  N.  Y.  'Potter  v.  Froment,  47  Cal.  165. 
152. 


496  SMOKE. 

sance,  or  the  actual  tangible  injury  to  property  itself  therefrom  is 
in  no  measure,  commensurate  with  the  pecuniary  loss  to  the 
owner  of  the  works  producing  the  injury,  by  having  his  works 
declared  a  nuisance,  is  entitled  to  no  weight  in  a  court  of  law, 
and  is  in  no  measure  a  defense,  or  a  circumstance  to  be  con- 
sidered, either  by  the  court  or  the  jury.1  If  a  party  has  seen  fit 
to  erect  works  in  the  vicinity  of  the  property  of  others,  which 
may  injuriously  affect  the  surrounding  property,  by  reason  of  its 
noxious  character  or  results,  the  penalty  of  his  temerity  is  to  be 
visited  upon  him,  however  severe  the  loss,  or  however  much  less 
the  damage  may  be  to  his  neighbor  than  to  himself.  The  inno- 
cent are  not  to  suffer,  either  in  their  property  or  comfort,  for  the 
promotion  of  another's  interest  or  profit.'  It  was  well  said  by 
Thompson,  J.,  in  Qasebeer  v.  Mowry,  55  Penn.  St.  423,  "  The 
amount  of  damage  is  not  the  sole  object  of  an  action,  of  this 
nature.  The  right  is  the  great  question.  It  will  not  do  to  hold 
that  one  man  may  with  impunity  invade  the  premises  of  another 
by  any  thing  in  the  shape  of  a  nuisance,  because  the  damage  may 
not  be  appreciable.  The  law  does  not  justify  or  excuse  such  an 
invasion,  b&  it  ever  so  small,  and  allows  the  recovery  of  nominal 
damages,  at  leasty  as  evidence  qf  the  plaintiff's  right.  In  Pinck- 
ney  v.  Euoens,  4  L.  T.  (N.  S.)  365,  the  defendant  carried  on  the 
trade  of  a  fell-monger  (tanner)  near  the  plaintiff 's  dwelling,  on 
quite  an  extensive  scale.  The  plaintiff  complained  that  when  the 
wind  blew  from  the  direction  of  the  defendant's  worksj  noisome 
smells,  extremely  disagreeable,  proceeded  from  the  hides  and 
lime-pits  in  the  building,  and  that  the  water  from  the  pit*  had 
fouled  the  water  of  a  stream  that  flowed  through  his  garden  and 

1  Atty.-Genl.   0.  Sheffield    Gas   Co.,  aider  whether  it  was  possible  for  the 

6  L.  R.  Eq.  Ca.  282 ;, Casebeer  ».  Mowrey,  defendants  to  abate  the  nuisance. 
55  Penn.  St.  423 ;  Reg.  ».  Lonston,  29        In  Attorney-General  v.  Leeds,  5  L. 

L.  J.  (M.  C.)  118.  R.  Ch.  App.  589,  the  court  held  that 

8  Cooke  o.  Forbes,  3  L.  R.  Eq.  Ca.  conveniences  could  not  be  balanced ; 

409  ;  Tipping  v.  St.  Helen  Smelting  that  the  fact  that  on  the  one  hand  the 

Co. ,'4  B.  &  S.  608 ;  Salvin  ».  Ho.  Bran-  preservation  of  the  health  of  a  large 

cepeth  Coal  Co.,  31  L.  T.  (N.  S.)  154.  population  required  that  the  nuisance 

In  Attorney-General  ®.  Colney  Hatch  should  go  on,  was  no  defense,  even 

Lunatic  Asylum,.  4  L.  R.  Ch.  App*  147,  though  the  number  who  were  actually 

the  court  not  only  refused  to  consider  injured    thereby    was    comparatively 

the  great  damage  which  an  abatement  trifling.     The  simple  question  is,  does 

of  the  nuisance  would  occasion   the  a  nuisance    exist?     If    so,  the    law 

defendants,  but  also  declined  to  con-  gives  a  remedy,  and,  in  a  proper  case, 

equity  will  abate  the  wrong. 
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lawn.  All  the  other  neighbors  in  the  vicinity  of  the  works  testi- 
fied that  they  had  never  known  unpleasant  smells  to  proceed  from 
the  building.     The  court  submitted  three  questions  to  the  jury  : 

"  1st.  Was  the  plaintiff's  enjoyment  of  his  property  sensibly 
diminished  by  the  nuisance,  if  any,  carried  on  by  the  defendant  ? 

"  2d.  Is  the  trade  of  a  fell-monger  a  proper  trade  ? 

"  3d.  Was  the  trade  carried  on  in  a  proper  place  ? 

To  all  these  questions  the  jury  returned  an  affirmative  answer, 
and  judgment  was  rendered  upon  the  verdict  for  the  plaintiff,  and 
this  judgment  was  sustained  upon  a  case  reserved.  Thus  it  will 
be  seen  that  the  ordinary  uses  of  property  take  precedence  over 
all  others,  and  that  any  use  which  unreasonably  interferes  with 
the  ordinary  comfortable  enjoyment  of  property,  is  in  violation 
of  the  rights  of  others,  and  must  yield  to  the  superior  right,  how- 
ever serious  the  loss,  or  disastrous  the  consequences  may  be  to 
the  wrong-doer.  The  usef  ulness  of  the  trade,  its  actual  neces- 
sity even,  will  not  operate  as  a  defense.  This  principle  was 
established  many  centuries  ago,  and  has  been  recognized  and 
acted  upon  by  the  courts  with  almost  unswerving  uniformity 
ever  since.  Eolle  in  vol.  2,  pp:  140,  141  of  his  Abridgment, 
refers  to  a  case  {Poynton  v.  GUV),  in  which  an  action  was  brought 
against  the  defendant  for  melting  lead  so  near  to  the  premises  of 
the  plaintiff  that  the  smoke  and  vapors  arising  therefrom  spoiled 
the  grass  and  wood  growing  upon  the  plaintiff's  premises,  and  by 
reason  of  which  he  lost  two  horses  and  a  cow  depasturing  there, 
and  the  learned  author  says :  "  Though  this  was  a  lawful  trade,  and 
for  the  benefit  of  the  nation,  and  necessary  y  yet,  this  shall  not 
excuse  the  action;  for  he  ought  to  use  his  trade  in  waste  places, 
and  great  commons,  remote  from  inclosures,  so  that  no  damage 
may  happen  to  the  proprietors  of  land  next  adjoining."  The 
doctrine  of  this  case  is  approvingly  referred  to  by  the  court  in 
Jones  v.  Powell,  Palmer,  536,  and  has  been  reaffirmed  in  many 
cases,  both  ancient  and  modern.1 

1  Respublica  v.  Caldwell,  1  Dallas,  Smith  «.  Cnmmings,  2  Parsons'  Sel . 

15;  Brady  o.  Weeks,  3  Barb.  (N.  Y.  Ca.  92;  Morley  v.  Pragrall,  Cro.  Car. 

S.  C.U67;  Taylor  «.  The  People,  6  510;  Sty  nan  v.  Hutchinson,  2  Sel .  N. 

Parker's    Crim.    Rep.   (N.  Y.)347;  P.  1105  ;  Rex  v.  Cross,  2  C.  &  P.  483; 

Catlin  D.Valentine,  9  Paige'&Ch.  (N.  Smith    v.   McConathy,    9   Mo.   517; 

Y.)  575;  Rex  t>.  Ward,  1  Burrows,  Staple  v.  Spring,  10  Mass.  74;  Queen 

833;   Rex  v.   Niel,  2  C.  &  P.  485;  e.  Train,  2  B.  &  S.  640;  Works  v. 
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Seo.  447.  The  pursuit  of  any  trade  or  occupation  that  impreg- 
nates the  air  with  dust  of  any  kind,  to  the  injury  of  another,  is  a 
nuisance.1 

In  Commonwealth  v.  Mann,  4  Gray  (Mass.),  213,  the  respond- 
ent was  indicted  for  a  nuisance,  for  screening  coal  near  a  public 
street  in  Boston  whereby  the  dust  from  the  coal  floated  over  the 
street,  to  the  annoyance  of  travelers,  and  the  owner  of  property 
in  the  vicinity. 

In  Cooper  v.  Randall,  53  111.  54,  the  defendant  was  the  owner 
of  a  flouring  mill  in  the  vicinity  of  the  plaintiffs  dwelling, 
and  the  dust  and  chaff  from  his  mill  entered  the  plaintiff's 
dwelling,  and  settled  upon  it,  injuring  the  building  and  im- 
pairing its  comfortable  enjoyment.  This  was  held  a  nuisance, 
and  it  may  be  regarded  as  well  settled,  that  any  trade,  occupa- 
tion or  use  of  property  that  impregnates  the  atmosphere  with 
any  foreign  substance,  that  produces  a  tangible  injury  to  prop- 
erty, or  sensibly  impairs  its  comfortable  enjoyment,  is  a  nui- 
sance. 

Sec.  448.  The  fact  that  the  trade  producing  smoke  to  an  extent 
to  become  a  nuisance  is  a  lawful  trade,  or  that  it  was  carried  on 
for  purposes  that  are  necessary  and  useful  to  the  community,  or 
that  it  is  carried  on  in  a  reasonable  and  proper  manner,  or  in  a 
proper  place,  will  not  operate  to  relieve  the  owner  from  liability 
if  the  trade  in  fact  is  productive  of  such  ill  results  to  others  as  to 
make  it  a  nuisance." 

If  the  work  is  prosecuted  for  the  government  even,  and  pro- 
Junction  R.  R.  Co.  5  McLean  (TJ.  S.),  works  entering  an  inn  and  settling 
425;  Rexfl.  Ward,  4  Ad.  &  El.  384;  upon  furniture .  In  Whitney®.  Bar- 
Rex  v.  Morris,  1  B.  &  Ad.  441  ;  Rex  i>.  tholomew,  21  Conn.  213,  cinders  and 
Tindall,  6  Ad.  &  El.  143 ;  Beardmore  ashes  from  blacksmith  shop  entering 
v.  Treadwell,  31  L.  J.  (N.  S.)  286;  dwelling  and  settling  upon  furniture 
Attorney-General  v.  Colney  Hatch  and  spoiling  water  in  the  plaintiff's 
Lunatic  Asylum,  4  L.  R.  Ch.  App.  147 ;  well.  In  Cartwright  v.  Gray,  12  Grant's 
Attorney-General  v.  Leeds,  5  id.  589.    Ch.  Ca.  (Ont.)  400,  cinders  from  steam 

1  Cooper  «.  No.  British  R.  R.  Co.,  36  planing  mill  settling  upon  linen  hung 
Jur.  169.  In  Hutchins  ».  Smith,  63  out  to  dry.  In  Cooke  •».  Forbes,  5 
Barb.  (N  T.  8.  C.)  252,  dust  from  L.  R.  Eq.  Ca.  166,  gases  discoloring 
lime  kiln  settling  on  furniture  and  plaintiff 's  mats, 
milk.  In  Ross  ».  Butler,  4  C.  E.  ,  8Pickney  v.  Ewens,  4  L.  T.  (N.  S.) 
Green,  294,  cinders  from  pottery  works  365 ;  Stockport  Waterworks  Co.  v.  Pot- 
settling  upon  buildings  andpremises.  ter,  7  H.  St,  N.  159  ;  Respublica  o.  Cauld 
In  Wesson  v.  Washburne  Iron  Co.,  well,  1  Dallas,  161;  Tipping u. St. Helen 
13  Allen  (Mass.),  95,  cinders  from  iron    Smelting  Co.,  11  H.  L.  Cas.  642. 
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vides  the  materials  requisite  for  national  defense,  this  will  be  no 
answer  to  a  suit  for  damages  resulting  to  others  from  its  prosecu- 
tion.1 The  rights  of  habitation  are  superior  to  the  rights  of  trade, 
and  whenever  they  conflict,  the  rights  of  trade  must  yield  to  the 
primary  or  natural  right." 

BKIOK   BURNING. 

Seo.  449.  There  is  no  exception  made  by  the  law  in  favor  of 
any  trade,  when  its  results  are  such  as  to  injuriously  affect  the 
property  of  another ;  therefore,  brick  burning  stands  upon  pre- 
cisely the  same  grounds  as  any  other  business  producing  smoke, 
and  is  adjudged  a  nuisance  or  not  by  the  same  rules  of  law  and 
evidence  as  apply  to  any  other  use  of  property  producing  similar 
results.  If  the  business  is  carried  on  near  the  habitations  of  men, 
and  in  the  process  of  burning  the  brick,  large  quantities  of  smoke 
are  developed,  that  float  over  the  premises  of  others  and  injures 
the  property  or  impairs  the  comfortable  enjoyment  of  others  res- 
ident there,  it  is  a  nuisance  and  actionable  as  such ;  but  if  no  such 
results  ensue,  it  is  not  a  nuisance,  and  the  business  is  strictly 
lawful. 

Sec.  450.  It  was  at  one  time  doubted  whether  this  branch  of 
business  could  be  regarded  as  a  nuisance  when  the  brick  were 
made  from  a  part  of  the  soil  upon  which  they  were  burned,  and 
because  they  were  used  for  the  purposes  of  building ;  but  it  will 
be  seen  by  the  cases  referred  to  that  this  erroneous  doctrine  has 
long  since  yielded  to  the  strict  application  of  the  principles 
that  underlie  the  whole  doctrine  of  nuisances.  It  is  a  little 
singular  that  any  such  doctrine  should  ever  have  had  even  a  brief 
existence,  as  it  is  clearly  opposed  to  the  letter  and  spirit  of  the 
time-honored  maxim  upon  which  the  whole  law  of  nuisances  rests, 
"  sic  utere  Puo,  etc."  There  can  be  no  more  excuse  for  a  man  to 
corrupt  the  air  that  floats  over  my  premises  with  smoke  and  del- 
eterious vapors,  because  his  soil  yields  brick  clay,  than  there  can 
be  for  his  sending  similar  mixtures  there  from  the  exercise  of  any 
other  business.     The  principle,  and  indeed  the  law  now,  is  the 

'  Beardmore  v.  Tread  well,  7  L.  T.  (N.    ter,  p.  309 ;  Bamf  ord  v.  Turnley,  6  L.  T. 
8.)  20 ;  Poynton  v.  Gill,  2  Lilly's  Regis-    (N.  S.)  721. 

•Aldred's  Case,  5  Coke.  58a. 
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same  in  the  one  case  as  in  the  other,  and,  even  though  the  brick" 
are  being  burned  for,the  construction  of  a  house  upon  the  prem- 
ises where  the  kiln  is  erected,  no  exception  is  made,  and  the 
results,  if  sufficiently  extensive,  are  as  much  a  nuisance  as  though 
the  burning  was  for  the  purposes  of  traffic. 

Seo.  451.  The  English  courts  in  the  case  of  Hole  v.  Barlow, 
4  0.  B.  (F.  S.)  336,  decided  in  185S,  made  a  wide  departure  from 
the  doctrine  of  previous  cases  decided  in  the  courts  of  that  country, 
and  held  that  the  business  being  a  lawful  and  necessary  business, 
and  carried  on  in  a  proper  and  usual  manner,  and  in  a  proper 
place,  was  not  a  nuisance.  But  this  attempt  to  overturn  the 
entire  doctrine  of  the  courts  in  restraint  of  noxious  trades,  met 
with  no  favor  and  was  never  recognized  as  an  authority  upon 
similar  questions  by  any  of  the  courts  of  England.  But,  as  the 
question  of  nuisance,  as  applicable  to  this  particular  business,  is 
one  about  which  some  doubt  has  been  expressed  by  some  of  the 
courts,  I  have  deemed  it  advisable  to  give  a  brief  summary  of 
all  the  cases  bearing  upon  the  question. 

Seo.  452.  The  first  case  of  which  we  have  any  account  in 
which  this  question  was  raised  is  that  of  The  Duke  of  Grafton  v. 
HiUiard  et  al.,  decided  in  1736,  and  found  in  the  Registrar's 
book,  fol.  336  (J.  S.),  and  referred  to  in  the  case  of  Attorney- 
General  v.  Cleaver,  18  Vesey,  210.  In  that  case  it  appears  that 
the  defendants  erected  brick  kilns  in  the  fields  in  the  parish  of  St. 
George,  Hanover  Square,  called  Hay  Fields,  within  250  yards  of 
the  Duke  of  Grafton's  dwelling  in  Albermarle  street.  The  plain- 
tiff, with  others  in  the  vicinity,  brought  their  bill  to  restrain  the 
defendants  from  burning  bricks  there,  and  also  alleging  that  the 
defendants  had  brought  stone  on  to  the  premises,  and  also  pro- 
posed to  erect  lime  kilns  and  burn  lime  there,  and  praying  that 
they  might  be  restrained  therefrom,  alleging  that  the  burning  of 
bricks  in  that  locality  would  be  so  great  an  annoyance  to  them 
that  they  would  be  obliged  not  only  to  remove  from  their  prem- 
ises, but  that  their  furniture  would  be  spoiled,  and  that  the  burn- 
ing of  lime  would  not  only  be  a  great  annoyance  to  them,  but 
would  also  seriously  prejudice  their  houses  and  furniture.     The 
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court  thereupon  granted  an  order  that  the  defendants,  having 
notice  thereof,  show  cause  by  the  last  day  of  the  term  why  they 
should  not  be  restrained  from  burning  bricks  or  lime  in  the  places 
named  in  the  bill,  and  subsequently  the  time  for  hearing  the  cause 
being  enlarged,  a  temporary  injunction  was  granted.  The  defend- 
ants answered  the  bill  and  alleged  "  that  the  Eight  Hon.  Wil- 
liam Lord  Berkley  being  seized  of  several  fields  in  the  parish  of 
St.  George,  Hanover  Square,  they  on  the  8th  day  of  April,  1673, 
entered  into  articles  of  agreement  with  the  said  Lord  Berkley 
and  his  son  (heir  apparent)  for  a  part  of  said  fields,  being  the 
part  called  the  brick  field,  to  build  upon,  at  an  annual  rent  of 
£420  for  a  term  of  ninety-four  years ;  that  there  being  some  earth 
upon  the  premises  that  could  be  made  into  bricks,  they  sold  it  to 
one  Whitaker,  with  the  privilege  of  burning  the  same  upon  the 
premises,  subject  to  the  restriction  that  no  bricks  are  to  be  burned 
on  said  premises  before  the  1st  of  July,  and  that  the  burning 
shall  not  continue  later  than  the  1st  day  of  August ;  that  it  has 
always  been  customary  in  the  case  of  new  buildings,  where  fresh 
ground  has  been  broken  and  brick  earth  has  been  found,  to  burn 
the  same  on  the  premises,  even  though  in  the  vicinity  of  dwel- 
ling-houses ;  that  the  plaintiffs  during  the  time  when  said  burn- 
ing would  take  place,  would  be  in  the  country  and  their  residences 
closed ;  that  so  far  as  the  burning  of  lime  on  the  premises  is  con- 
cerned, they  had  no  interest  therein,  and  had  given  no  permission 
therefor.  They  also  set  up  that  the  time  of  burning  would  be  so 
short,  and  at  such  a  season,  that  but  little,  if  any,  annoyance 
would  result  therefrom  to  the  plaintiffs,  and  that  their  furniture 
would  not  be  thus  damaged.  Upon  these  facts  the  court  dis- 
charged the  order.  Thus  it  will  be  seen  that  this  case,  which  is 
often  quoted  upon  questions  of  this  character,  really  left  the 
question  undecided.  The  court  (Lord  Hardwioke),  being  satis- 
fied that  no  damage  would  result  to  the  property  of  the  plaintiffs 
by  the  business,  and  that  they  would  suffer  no  personal  annoy- 
ance or  discomfort  therefrom,  as  they  would  be  away  in  the 
country  during  the  period  of  burning,  could  not  consistently 
continue  the  injunction.  The  case  of  Attorney- General  v.  Clea- 
ver, 18  Vesey,  Jr.,  220,  is  frequently  quoted  as  an  autnority  to 
show  that  brick  burning  is  not  a  nuisance,  but  no  such  point  was 
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decided  or  passed  upon  by  the  court.  That  was  an  action  in  the 
name  of  the  Attorney-General  to  restrain  the  defendant  from  car- 
rying on  the  business  of  a  soap-boiler  in  a  public,  place,  and  the 
only  point  decided  by  the  court  was  as  to  the  jurisdiction  of  .the 
court  of  chancery  to  restrain  a  public  nuisance,  until  the  question  of 
nuisance  had  been  determined  in  a  court  of  law.  It  is  true  Lord 
Eldon  referred  to  the  case  of  the  Duke  of  Grafton  v.  Hilliard, 
and  said  that  Lord  Habdwicke  in  that,  case  held  that  "  brick- 
burning  though  carried  on  near  the  habitations  of  men  is  not  a 
public  nuisance^?*  se."  But  with  all  due  deference  to  the  learned 
judge,  inasmuch  as  the  case  was  never  reported,  and  the  only 
account  of  it  is  to  be  found  in  the  Registrar's  Book  before  referred 
to,  and  as  not  one  word  of  Lord  Habdwicke's  opinion  is  there 
given,  it  is  evident  that  the  court  was  mistaken  as  to  what  Lord 
Habdwioke  said.  The  Duke  of  Grafton  brought  a  private  suit 
in  his  own  name,  and  according  to  the  record  of  the  case,  the 
question  as  to  whether  this  was  a  public  nuisance,  was  not  raised 
br  passed  upon  by  the  court.  That  the  court  did  regard  it  as  a 
nuisance,  is  evident  from  the  fact  that  it  granted  a  temporary 
injunction,  and  only  dissolved  it  when  it  appeared  from  the  proof 
that  no  damage  would  ensue  therefrom,  owing  to  the  fact  that 
the  burning  was  to  be  done  during  the  month  of  July  and  that 
no  annoyance  would  ensue  to  the  plaintiff  or  his  family,  as  during 
that  period  they  would  be  away  in  the  country,  and  no  claim  was 
made,  that  any  tangible  injury  to  property  would  ensue.  But  in 
any  event,  the  statement  in  Attorney- General  v.  Cleaver  is  mere 
dicta  and  entitled  to  no  weight  as  an  authority  on  this  point. 

Seo.  453.  In  1839,  in  the  courts  of  Scotland,  an  action  was 
brought  by  Donald  v.  Humphrey,  14  F.  (Sc.)  1,206,  for 
erecting  a  brick  kiln  near  the  plaintiffs  dwelling.  The  plain- 
tiff brought  his  action  to  restrain  the  burning,  and  insisted 
that  the  business  was  per  se  a  nuisance,  and  that  being  carried 
on  upon  premises  adjoining  his  dwelling,  it  should  be  restrained 
without  proof  of  actual  injury.  But  the  court  held  that  the 
business  of  burning  bricks  was  a  lawful  business,  and  not  per  se 
a  nuisance,  but  that  the  question  as  to  whether  it  was  a  nuisance 
or  not,  was  one  of  fact,  to  be  determined  by  the  circumstances  of 
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each  case,  and  refused  an  injunction  without  proof  that  the  busi- 
ness was  so  conducted  as  to  be  a  nuisance  to  the  plaintiff. 

Sec.  454.  In  Barwell  v.  Brooks,  1  Law  Times  (N.  S.),  454,  a 
motion  was  made  before  the  Yice-Chancellor  for  an  injunction  to 
restrain  the  defendants  from  burning  bricks  on  their  own  lands 
within  six  hundred  feet  of  plaintiff 's  property,  called  East  Oowes 
Castle,  and  the  injunction  was  granted  ex  parte.  On  the  27th  of 
April,  1843,  upon  hearing,  the  injunction  was  dissolved  on  the 
ground  that  the  plaintiff  purchased  his  land  after  the  use  of  the 
defendant's  land,  as  building  land,  and  the  burning  of  bricks 
thereon  was  publicly  known,  and  because  the  brick-burning 
would  be  temporary  only ;  that  is,  for  such  a  length  of  time  as 
would  be  sufficient  to  build  the  house.  But  the  plaintiff  in  July 
following  filed  a  supplemental  and  amended  bill,  upon  which  an 
injunction  was  granted,  restraining  the  defendants  from  burning 
or  permitting  any  bricks  to  be  burned  on  a  particular  piece  of 
ground  named  in  the  order.  And  the  defendants  having  violated 
the  order,  two  of  them  were  committed  for  .contempt.  And  on 
a  motion  made  on  the  29th  of  August  to  discharge  both  orders 
(that  for  the  injunction  and  committal  for  contempt)  a  perpetual 
injunction  was  issued.  Thus  in  this  case  we  have  the  important 
point  decided,  not  only  that  the  burning  of  bricks  in  the  vicinity 
of  residences  is  a  nuisance,  but  also  the  further  fact  that  "  coming 
to  a  nuisance  "  does  not  prevent  one  from  availing  himself  of  all 
proper  remedies  for  damages  sustained  therefrom. 

Sec.  455.  In  1851  the  case  of  Walter  v.  Selfe',  15  Jurist,  416, 
was  heard  before  J.  L.  Knight  Bbuce,  V.  C,  and  the  defendants 
were  enjoined  from  burning  bricks  in  the  vicinity  of  the  plain- 
tiffs' premises  so  as  to  occasion  damage  or  annoyance  to  the 
plaintiffs,  or  injury  or  damage  to  the  buildings  thereon  standing, 
or  the  shrubberies  and  plantations  named  in  the  bill. 

Knight  Beuoe,  Y.  C,  in  delivering  the  opinion  of  the  court 
upon  the  question  of  nuisance,  in  addition  to  that  portion  of  his 
opinion  given  on  a  previous  page  of  this  chapter,  said,  "  It  has 
been  suggested,  as  a  ground  for  not  interfering  against  the  defend- 
ant, that  in  making  and  burning  bricks  on  his  land,  he  is  only 
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using  his  ewn  soil  in  a  manner  at  once  common  and  useful,  and 
in  a  convenient  way  for  himself,  and  the  case  has  been  compared 
to  that  of  a  mine.  The  argument  if  adopted  would  prove  too 
much.  There  are  notorious  instances  of  various  kinds  in  which 
the  rights  of  a  neighboring  occupier,  or  a  neighboring  proprietor, 
prevent  a  man  from  using  his  land  as,  but  for  those  rights,  he 
properly  and  lawfully  might  use  it.  A  man  may  be  disabled 
from  building  on  his  own  land,  as  he  may  wish,  by  reason  of  his 
neighbor's  rights.  So  the  proprietor  on  whose  land  a  spring 
arises  may  be  unable  to  stop,  divert  or  foil  it,  by  reason  of  the 
rights  of  proprietors  of  neighboring  land.  It  may  be  one  of  the 
most  convenient  things  in  the  world  for  the  owner  of  a  mine  to 
manufacture  or  smelt  the  mineral  at  its  brink,  but  there  may  be 
the  rights  of  others  which  make  it  unlawful  for  him  so  to  do. 
The  case  of  a  lime-kiln  or  chalk-kiln  is  an  acknowledged  case  in 
point  of  law,  and  I  am  not  aware  that  it  makes  any  difference 
whether  the  lime-stone  or  chalk  are  obtained  from  the  same  land 
or  not." 

In  this  case  the  brick  kiln  was  located  about  350  feet  from  the 
plaintiffs  house  and  grounds.  The  doctrine  to  be  adduced  from 
the  case  is,  that  every  person  is  entitled  to  fresh,  pure  air ;  that  is, 
air  as  fresh  and  pure  as  in  the  locality,  and  by  the  ordinary  uses 
of  property,  could  reasonably  be  expected ;  and  that  amy  trade, 
occupation  or  use  of  property  that  essentially  impairs  or  abridges 
this  right  whereby  the  actual  physical  comfort  of  those  living 
within  the  sphere  of  its  effects  is  essentially  abridged  is  a  nuisance, 
and  that  in  determining  whether  the  degree  of  discomfort  pro- 
duced is  such  as  to  bring  the  act  within  the  idea  of  a  nuisance, 
reference  is  to  be  had  to  the  ordinary  uses  of  property,  and  mere 
fanciful  inconveniences,  such  as  are  incident  to  elegant  and  dainty 
modes  of  living,  are  not  to  be  considered. 

Sec.  456.  In  Pollock  v.  Lester,  11  Hare,  266,  decided  in  1853, 
two  years  after  the  decision  of  Walter  v.  Selfe,  the  plaintiff  was 
the  proprietor  of  a  lunatic  asylum  with  grounds  adjoining,  in 
which  were  a  number  of  trees  and  quantities  of  shrubbery  and 
plants.  The  defendants  made  preparations  for  the  burning  of 
bricks  on  a  lot  180  feet  distant,  and  the  plaintiff  brought  his  bill 
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praying  for  an  injunction  to  restrain  the  defendant,  alleging  in 
his  bill,  that  the  smoke  and  vapors  arising  therefrom  would  be 
injurious  to  his  patients,  and  cause  them  to  leave  his  asylum,  and 
would  also  injure  the  trees,  shrubs  and  plants  thereon  growing. 
The  injunction  was  granted,  and  the  doctrine  of  Walter  v.  Selfe 
was  followed  and  fully  approved. 

Sec.  457.  Five  years  later,  in  1858,  in  the  case  oiHole  v.  Barlow, 
4  C.  B.  (N.  S.)  336,  the  English  courts  made  a  departure  from  the 
doctrine  of  Walter  v.  Selfe,  and  held  that  brick  making  being  a  law- 
ful and  necessary  business,  was  not  a  nuisance  and  that  no  action 
would  lie.  Four  years  later,  in  the  case  of  Beardmore  v.  Tread- 
well,  31  Law  Journal  (N".  S.),  873,  the  case  of  Hole  v.  Barlow 
was  in  effect  overruled,  although  the  court  attempted  to  distin- 
guish that  case  from  the  one  under  consideration,  on  the  ground 
that  in  that  case  it  did  not  appear  that  the  defendant  could  have 
burned  his  brick  elsewhere.  This  is  rather  a  lame  excuse  for  a 
doctrine  that  had  been  boldly  put  forward  to  overthrow  princi  ■ 
pies  that  had  been  firmly  established  by  an  unbroken  current  of 
authorities  for  nearly  a  century,  and  in  Beardmore  v.  Treadwell 
the  court  granted  an  injunction  restraining  the  burning  of  bricks 
within  650  yards  of  the  plaintiff's  dwelling,  holding  that  the 
burning  of  bricks  within  350  yards  of  the  plaintiff's  residence  was 
a  nuisance,  and  that,  too,  although  the  bricks  were  to  be  used  in 
the  erection  of  government  fortifications. 

Sec.  458.  In  the  Queen's  Bench,  in  the  same  year,  in  the  case 
of  Bamford  v.  Turnley,  31  L.  J.  (N.  S.  Q.  B.)  286,  the  case  of 
Hole  v.  Barlow  was  directly  and  in  terms  overruled.  In  that 
case  the  plaintiff  brought  an  action  against  the  defendant  for 
burning  brick  near  his  dwelling-house,  whereby  serious  annoy- 
ance and  discomfort  was  produced  by  the  smoke  from  the  kilns 
to  the  occupants  of  his  dwelling.  The  defendant  shows  that  both 
estates  were  parts  of  an  estate  which  had  formerly  belonged  to 
one  owner,  and  which  had  been  divided  up  into,  and  sold  as  build- 
ing lots,  and  that  the  printed  particulars  of  the  sale  of  all  the  lots 
stated,  among  other  things,  that  there  was  plenty  of  brick  clay 
and  gravel  on  the  premises,  which  presented  an  advantageous 
64 
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opportunity  of  carrying  out  safe  and  profitable  building  opera- 
tions. Bricks  had  been  made  upon  the  very  spot  where  the 
plaintiff's  house  stood,  and  the  plaintiff  was  aware  of  all  these 
facts.  The  defendant  also  knew  that  his  only  object  and  purpose 
in  burning  bricks  upon  his  premises  was  to  obtain  materials  for 
building  upon  his  land.  Cookbuen,  J.,  before  whom  the  case  was 
tried,  following  the  rule  in  Hole  v.  Barlow,  charged  the  jury 
that  if  they  thought  the  spot  was  convenient  and  proper,  and 
that  the  use  by  the  defendant  of  his  premises  was,  under  the  cir- 
cumstances, a  reasonable  use  by  the  defendant  of  his  own  land, 
the  defendant  would  be  entitled  to  a  verdict.  The  jury  found  for 
the  defendant,  but  upon  hearing  in  the  Exchequer  Chamber  it 
was  held  that  the  instructions  were  erroneous,  and  that  it  was 
no  answer  in  an  action  for  a  nuisance,  creatine;  actual  annoyance 
and  discomfort  in  the  enjoyment  of  neighboring  property,  that 
the  injury  resulted  from  a  reasonable  use  of  property,  and  that 
the  act  was  done  in  a  convenient  place ;  nor  that  the  same  busi- 
ness had  been  carried  on  in  that  locality  for  seventeen  years. 

Sec.  459.  The  next  year  (1863)  in  Carney  v.  Ledhitter,  13  C. 
B.  (1ST.  S.)  470,  in  an  action  by  the  plaintiff  against  the  defendant 
for  burning  bricks  in  the  vicinity  of  the  plaintiff's  residence,  an- 
noying the  plaintiff's  family  and  producing  essential  discomfort 
by  reason  of  the  fumes  and  vapors  arising  therefrom,  and  injur- 
ing the  plants  and  flowers  growing  upon  the  premises,  the  court 
held  that  it  was  no  sufficient  answer,  that  the  business  was  car- 
ried on  in  a  convenient  place.  That  if  damage  actually  resulted 
to  the  plaintiff  in  the  manner  complained  of,  the  act  was  a  nui- 
sance, the  court  directly  approving  the  doctrine  of  Bamford  v. 
Tumley,  and  repudiating  the  doctrine  of  Hole  v.  Barlow.  In 
1870  in  the  case  of  Bareham  v.  Halt,  22  Law  Times  (N".  S.),  116, 
an  injunction  was  granted  restraining  the  defendant  from  employ- 
ing a  brick  kiln  in  front  of  and  one  hundred  yards  from  the 
plaintiff's  residence,  upon  the  ground  that  the  burning  of  bricks 
by  the  usual  processes  and  in  any  of  the  modes  known  is  a  nui- 
sance per  se. 

Seo.  460,  In  Roberts  v.  Clarke,  18  L.  T.  (N.  S.)  49,  heard  in 
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1867  the  plaintiff  was  the  owner  of  a  tract  of  land  at  Hack- 
ney adjoining  lands  of  the  defendant.  The  plaintiff  had,  at  a 
great  expense,  erected  a  large  number  of  villa  residences  upon 
his  lands  which  rented  at  £60  a  year.  Upon  the  defendant's 
land,  in  the  rear  of  these  residences  and  at  a  distance  of  about 
220  yards  was  an  old  gravel  pit  occupied  by  defendants.  This 
was  a  large  open  space  upon  which  had  been  thrown  a  large 
quantity  of  putrid,  decomposed  animal  and  vegetable  matter. 
There  was  no  brick  clay  npon  the  premises,  but  the  defendants 
carted  clay  upon  the  land  and  made  bricks  there,  at  a  distance  of 
abonttwo  hundred  and  twenty  yards  from  the  plaintiff's  house, 
but  less  than  one  hundred  yards  from  any  of  the  other  houses. 
In  burning  the  brick,  the  defendant  mixed  the  animal  and  veg- 
etable matter  on  the  premises,  with  the  clay,  and  the  stench  arising 
therefrom  was  very  offensive  and  injurious.  This  smoke  charged 
with  these  noxious  smells,  floated  over  the  plaintiff's  premises, 
and  was  so  disagreeable,  that  many  persons  who  otherwise  would 
have  hired  these  houses,  declined  to  do  so,  and  the  plaintiff 
thereby  sustained  damage.  The  defendant  by  way  of  defense 
insisted  that  he  and  his  predecessors  having  burned  brick  there 
ever  since  1825  they  had  acquired  a  prescriptive  right  to  do  so, 
as  against  the  plaintiff  and  all  others  injuriously  affected  thereby. 
That  the  fumes  arising  from  the  burning  had  frequently  during 
that  period,  been  injurious  to  the  plaintiff  and  his  farm.  That 
putrid  matter  of  the  worst  description  had  for  a  long  time-been 
deposited  on  the  farm  and  mixed  with  the  clay  and  burned,  the 
fumes  therefrom  floating  over  the  plaintiff's  premises  as  now. 
He  also  insisted  that  the  plaintiff  having  recently  come  to  the 
nuisance,  could  not  complain  of  its  ill  results.  An  injunction  was 
granted  restraining  the  defendant  from  burning  bricks  so  as  to 
injuriously  affect  the  plaintiff's  premises.  The  Vice-Chaxcellok 
6aid:  "In  order  to  acquire  a  prescriptive  right  to  carry  on  a 
noxious  trade  in  a  certain  locality,  the  trade  must  have  been  car- 
ried on  for  twenty  years,  and  the  right  must  have  been  exercised  at 
least  the  first  and  last  year  of  that  period.  It  has  been  held  that 
brick  burning  carried  on  in  the  ordinary  way  within  two  hun- 
dred and  forty  yards  of  a  dwelling,  is  a  nuisance,  and  two  hundred 
and  forty  yards  is  by  no  means  the  limit." 
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Seo.  461.  In  the  same  year  the  case  of  Lusconibe  v.  Steere, 
17  L.  T.  (N.  S.)  229,  was  heard.  The  defendant  rented  prem- 
ises and  began  to  burn  bricks  within  1,442  feet  of  the  plain- 
tiff's house  and  on  premises  adjoining.  At  the  time  when  the 
bill  was  brought  no  actual  injury  had  been  sustained  by  the 
plaintiff,  but  the  bill  was  predicated  upon  a  prospective  nuisance. 
There  had  been  a  verdict  at  law  against  the  defendant  at  the  suit 
of  the  plaintiff  but  there  had  been  changes  made  in  the  mode  of 
burning,  so  that  at  the  time  when  the  bill  was  brought  no  actual 
nuisance  existed.  The  court  denied  an  injunction  upon  the 
ground  that,  no  actual  injury  having  been  sustained,  no  nuisance 
existed,  and  that  no  evidence  having  been  given  to  establish  the 
fact  of  prospective  nnisance,  it  was  not  a  case  for  equitable  relief. 
But  the  court  said :  "  If  the  business  should  hereafter  become 
a  nuisance  to  the  plaintiff,  he  can  then  apply  to  the  court  for  re- 
lief, and  his  rights  will  be  protected." 

Seo.  462.  Thus  it  will  be  seen  that  the  doctrine  of  the  English 
cases  is  nearly  uniform  in  support  of  the  principles  enunciated  in 
Walter  v.  Selfe,  and  establishing  brick  burning  as  so  far  a  nui- 
sance that  the  opposite  would  seem  to  be  the  exception  rather 
than  the  rule.  Indeed  in  Barham  v.  Hall,  last  cited,  the  court 
virtually  held  that  it  is  so  far  a  nuisance,  as  to  require  proof  that 
the  business  is  conducted  by  new  processes  so  improved  as  to 
overcome  the  ill  results  incident  to  the  old  modes,  rather  than 
proof  that  actual  deleterious  results  are  produced. 

Seo.  463.  In  this  coutitry  the  question  has  never  been  directly 
raised  or  passed  upon  by  the  courts  except  in  two  or  three 
cases  one  of  which  is  Suckenstine's  Appeal,  70  Penn.  St. 
102;  also  reported  in  10  Am.  Eep.  679.  The  doctrine  of 
this  case  is  of  no  practical  value,  for  the  reason  that  the  main 
point  in  the  case  is  evaded.  The  court,  it  is  true,  say  that 
"  Brick-making  is  a  useful  and  necessary  employment  and  must 
be  pursued  near  to  towns  and  cities,  where  bricks  are  chiefly 
used.  Brick-burning,  an  essential  part  of  the  business,  is  not  a 
nuisance  per  se.  AtGy-Qeneral  v.  Cleaver,  18  Yesey,  Jr.,  219." 
But  without  deciding  whether  in  this  case  the  burning  of  brick 
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was  a  nuisance,  it  simply  declined  to  exercise  its  restraining 
power  to  enjoin  the  business,  for  the  reasons,  that  there  were 
so  many  similar  nuisances  in  the  locality  that  it  was  unable 
to  say  that  this  sensibly  increased  the  discomfort  therefrom; 
and  because  it  was  not  satisfied  that  any  real  injury  had  ensued 
therefrom,  and  that  in  any  event  the  plaintiff's  remedy  at  law 
was  ample  to  establish  his  right,  and  redress  his  injury,  if  he 
had  sustained  any. 

Seo.  464.  The  actual  doctrine  of  this  case  is  well  sustained  by 
authority  and  upon  principle.  The  court  failed  to  find  from  the 
evidence  that  the  plaintiff  sustained,  or  was  likely  to  sustain  any 
damage  from  the  business.  This  disposed  of  the  case.  The 
court  was  also  right  in  holding,  that  what  might  be  a  nuisance  in 
one  locality  might  not  be  so  in  another,  where  similar  effects  had 
existed  for  many  years,  because  of  the  utter  impossibility  of  say- 
ing whether  this  one  sensibly  increased  the  discomfort  or  damage 
therefrom.1 

Sec.  465.  In  Campbell  v.  Seaman,  2  N.  Y.  Sup.  Ct.  Eep. 
237,  the  question  came  up  on  a  complaint  praying  for  an  injunc- 
tion to  restrain  the  defendant  from  using  mineral  coal  in  the 
process  of  making  and  burning  brick,  on  the  ground  of  injury  to 
the  shade  trees,  grape-vines  and  shrubbery  upon  the  premises  of 
the  plaintiff.  The  injunction  was  granted.  The  court  say  that 
the  general  doctrine  of  £htekenstme,8  Appeal  is  in  conflict  with 
the  authorities  in  New  York,  and  the  court  cites  a  portion  of 
the  opinion  in  that  case,  which  was  quoted  from  the  opinion  of 
Lord  Chancellor  Westbtiry,  in  Tipping  v.  St.  Helen  Smelting 
Co.,  116  E.  C.  L.  608,  as  follows :  "  If  a  man  lives  in  a  town, 
of  necessity  he  must  submit  himself  to  the  consequences  of  the 
obligations  of  trade  which  may  be  carried  on  in  his  .immediate 
neighborhood,  which  are  actually  necessary  for  trade  and  com- 
merce; also  for  the  enjoyment  of  property  and  the  benefit  of 
the  inhabitants;"  and  the  learned  judge  in  Campbell  v.  Sea- 
men says:  "Such  a  doctrine  carried  out  ignores  the  law  of 
nuisances  in  all  cases  where  it  is  more  profitable  to  live  by 
their  creation  and  continuance,  than  by  healthful  employment." 
1  St.  Helen  Smelting  Co.  v.  Tipping,  116  E.  C.  L.  608. 
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But  the  learned  judge  lost  sight  of  the  fact  that  this  very  princi- 
ple enters  into  and  forms  an  essential  part  of  the  common  law  of 
every  civilized  country  on  the  face  of  the  earth  ;  that  without  it 
no  city  could  maintain  its  business  or  its  population  for  a  single 
month.  When  people  choose  to  come  together  in  compact  com- 
munities, to  build  or  to  live  in  populous  cities,  they  have  a'perfect 
right  to  do  so,  but  when  they  do  it,  of  necessity  they  must  give 
up  many  rights,  and  submit  to  many  discomforts  which  would 
not  be  incident  to  life  in. the  country.  They  cannot  have  an 
atmosphere  pure  and  free  from  taint  and  pollution.  They  cannot 
have  the  same  degree  of  quiet  and  freedom  from  noise ;  indeed 
in  every  respect  essential  for  the  maintenance  of  such  communi- 
ties they  have  got  to  yield  more  or  less  of  their  personal  comfort 
to  the  necessities  of  trade  and  of  life  in  such  localities.  The  law 
always  has  recognized  this  principle,  and  the  books  are  full  of 
instances  where  courts  have  made  wide  distinctions  in  the  appli- 
cation of  such  principles  between  cities  and  the  country.  It  does 
not  follow  that  the  court  intended  by  this  to  convey  the  idea  that 
any  business  may  be  carried  on  in  a  city,  that  is  a  nuisance  perse 
or  vn,  consequence,  for  such  was  not  the  view  of  the  court,  nor 
the  application  that  it  gave  it.  But  it  was  an  illustration  of  the 
rule,  that  in  determining  whether  a  certain  trade  is  a  nuisance,  it 
will  consider  the  location  as  well  as  the  effect.1  Lord  Ceanwobth 
in  the  same  case  from  which  the  language  in  qustion  is  quoted, 
says :  "  I  perfectly  well  remember  when  I  had  the  honor  of  being 
one  of  the  Barons  of  the  Court  of  Exchequer  trying  a  case  in 
the  county  of  Durham,  where  there  was  an  action  for  smoke  in 
the  town  of  Shields.  It  was  proved  that  smoke  did  come  incon- 
testably,  and  in  some  degree,  interfered  with  a  certain  person, 
and  said:  'You  must  look  at  it,  not  with  a  view  whether 
abstractly  that  quantity  of  smoke  is  a  nuisance,  but  whether  it  is 
a  nuisance  to  a  person  living  in  the  town  of  Shields  ;  because  if 
it  only  added  in  an  infinitesimal  degree  to  the  quantity  of  smoke, 
I  thought  that  the  state  of  the  town  rendered  it  impossible  to 
call  that  a  nuisance.' "  Now  can  any  exception  be  taken  to  this 
doctrine  upon  principle?  If  in  a  manufacturing  town  like 
Pittsburgh,  where  there  are  innumerable  forges  and  shops 
'Lord  Vanderbley,  V.  C,  in  Wood  <o.  Sutcliffe,  8  E.  L.  &  E.  221. 
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where  immense  quantities  of  smoke  are  developed  and  con- 
stantly envelop  the  cities,  I  set  up  a  shop  which  develops 
such  quantities  of  smoke  that  in  another  locality  it  would  be  a 
nuisance,  but  which  there  does  not  sensibly  increase  the  quan- 
tity already  constantly  produced,  can  my  works  be  restrained 
as  a  nuisance  ?  I  am  aware  that  there  are  authorities  both  ways, 
but  the  better  doctrine  seems  to  be  that  it  is  proper  to  consider 
the  character  of  the  surrounding  business,  and  that,  if  it  cannot 
be  said  that  my  shop  sensibly  increases  the  volume  of  smoke  it 
cannot  be  claimed  that  I  have  infringed  the  rights  of  others  to 
their  damage,  at  least,  to  such  an  extent  as  to  warrant  the  inter- 
vention of  a  court  of  equity.  *  But  if  my  shop  produces  a  sensible 
increase  of  the  volume  of  smoke,  so  that  it  works  an  injury,  then 
unquestionably  my  business  is  a  nuisance,  and  the  inhabitants  of 
the  locality  are  not  required  to  submit  to  it,  for  whatever  trade 
produces  a  sensible  injury  to  property,  or  sensibly  promotes 
physical  discomfort  is  a  nuisance,'  and  cannot  be  justified  on  the 
ground  that  there  are  other  similar  nuisances  in  the  same  locality.8 
The  very  foundation  of  a  nuisance  is  injury  and  damage  to  a 
right.  In  order  to  constitute  a  niiisance,  there  must  be  a  viola- 
tion of  a  clear  and  well-defined  right,  and  that  violation  must 
produce  injiiry  and  damage,  or  be  of  such  a  character  that  the 
law  will  presume  damage,  as  in  the  case  of  building  a  house  so 
that  the  eaves  overhang  the  lands  of  another,'  or  an  obstruction  of 
a  private  way."    But  in  the  case  of  the  shop,  unless  its  smoke, 

1  Lord  Chancellor  Westbury's  opin-  *  Ball  v.  Ray,  L.  R.  Ch.  App.  467 ; 
ion  in  St.  Helen  Smelting  Co.  v.  Tip-  Crump  v.  Lambert,  3  L.  R.  Eq.  Cas.  409  ; 
ping,  116  E.  C.  L.  608 ;  Gaunt  v.  Finney,  it  was  held  that  any  material  addition 
L.  R.,  8  Ch.  App.  8.  In  Cleveland  v.  Citi-  to  the  smoke,  effluvia  and  noise  arising 
zens Gas-light  Co., 5  C.  E.Green (N.  J.),  from  the  carrying  on  of  a  trade  in  a 
it  was  held  that  where  the  trade  did  manufacturing  town  where  similar 
not  materially  add  to  the  nuisance  al-  establishments  are  operated,  will  be  a 
ready  existing,  a  court  of  equity  would  nuisance  and  restrained  as  such.  Rob- 
not  interfere  to  restrain  the  trade  or  inson  v.  Baugh,  31  Mich.  291 . 
declare  it  a  nuisance.  In  Ball  v.  Ray,  8  Crump  v.  Lambert,  3  L.  R.  Eq.  Cas. 
L.  R.,  8  Ch.  App.  467,  the  court  say  467;  Cleveland  v.  Citizens'  Gas  Light 
that  an  increase  of  a  right  previously  Co.,  5  C.  E.  Green  (N.  J.),  201;  Peo- 
acquired  may  constitute  a  nuisance,  pie  v.  Mallory,  4  N.  Y.  Sup.  Ct.  274 ; 
that  is,  if  a  party  has  acquired  a  right  McKeon  v.  See,  51  N.  Y.  511 ;  4  Robt. 
to  carry  on  an  offensive  trade  in  a  par-  (N.  Y.)  247  ;  Crowley  «,  Lightowler,  2 
ticular  way,  and  producing  a  limited  L.  R.  Ch.  App.  480. 
amount  of  injury,  this  will  not  justify  4  Fay  v.  Prentice,  1  C.  B.  828. 
him  in  so  conducting  the  same  busi-  B  Smith  v.  Wiggin,  52  N.  H.  112 ; 
ness  as  to  increase  the  injury  or  nui-  Allen  v,  Ormond,  8  East,  4  j  Duncan  v. 
sance.  Louch,  6  Q.  B.  904. 
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fame?  and  vapors  sensibly  increase  the  volume  already  created, 
it  cannot  be  said  that  any  one  is  injured  or  damaged  thereby,  and 
consequently  no  right  is  violated.  Thus  in  the  case  of  Hex  v. 
Watts,  Moo.  &  M.  281,  the  defendant  was  indicted  for  setting  up 
a  horse-boiling  establishment,  which  is  one  of  the  most  offensive 
trades,  and  had  carried  it  on  there  for  many  years  before  the  de- 
fendants came  to  them,  but  its  extent  was  much  greater  under 
them  than  it  had  been  before;  it  was  proved  that  the  place 
when  they  came  there  was  full  of  establishments  carrying 
on  trades  of  the  most  offensive  character,  and  it  being  shown 
that  the  defendants  carried  on  their  trade  in  such  a  manner  that 
there  was  but  very  little,  if  any,  increase  in  the  nuisance  from 
what  it  was  when  they  came  there,  it  was  held  that  the  business 
was  a  nuisance  per  se,  but  considering  the  manner  in  which  the 
neighborhood  had  always  been  occupied,  it  would  not  be  a  nui- 
sance there,  unless  it  occasioned  more  inconvenience  as  it  was 
carried  on  by  the  defendant  than  it  had  done  before,  and  the 
defendants  were  acquitted.  If  the  annoyance  had  been  increased 
by  the  defendants,  it  would  have  been  an  indictable  nuisance. 

Seo.  466.  So  in  the  case  of  Bex  v.  Bartholomew,  Peake,  71, 
it  was  held  that  a  person  cannot  be  indicted  for  setting  up  a 
noxious  trade  in  a  neighborhood  in  which  offensive  trades  have 
long  been  borne  with,  unless  the  inconvenience  to  the  public  be 
thereby  increased.  But  in  a  later  case  {Rex  v.  Niel,  2  C.  &  P. 
485),  which  was  an  indictment  for  carrying  on  the  business  of 
varnish  making  near  a  highway,  it  was  proved  that  the  smells 
issuing  from  the  respondent's  factory  were  a  great  annoyance  to 
people  traveling  along  the  highway ;  the  defense  was  two-fold : 
First,  that  the  smells  were  not  unwholesome,  and  secondly,  that 
in  the  immediate  neighborhood  there  were  several  houses  for 
slaughtering  horses,  a  brewery,  a  gas  manufactory,  a  melter  of 
kitchen  stuff  and  a  blood-boiler,  and  that  although  the  accumu- 
lation of  all  the  smells  was  a  nuisance,  yet  the  defendants  alone 
would  not  be  so.  Abbott,  0.  J.,  said :  "  It  is  not  necessary  that 
a  public  nuisance  should  be  injurious  to  health.  If  there  be 
smells  offensive  to  the  sense,  that  is  enough,  as  the  neighborhood 
has  a  right  to  fresh  and  pure  air.     It  has  been  proved  that  a  num- 


SMOKE.  513 

ber  of  other  offensive  trades  are  carried  on  near  this  place,  but 
the  presence  of  other  nuisances  will  not  justify  any  one  of  them. 
The  more  there  are  the  more  fixed  they  will  be,  and  one,  is  not 
less  subject  to  prosecution  because  others  are  culpable.  The  only 
question,  therefore,  is  this :  is  the  business,  as  carried  on  by  the 
defendant,  productive  of  smells  offensive  to  persons  passing  along 
the  highways  ? "  The  doctrine  of  this  case  is  not  really  opposed 
to  that  of  the  two  preceding  cases,  for  the  case  turned  on  the 
question  whether  in  point  of  fact  this  particular  business  created 
a  sensible  nuisance,  distinct  from  the  others,  and  it  being  found 
that  it  did,  the  defendant  was  convicted.  In  the  case  of  Hucken- 
sbmis  Appeal,  ante,  the  court  held  that  a  court  of  equity  would 
not  interfere  to  restrain  the  exercise  of  a  trade  producing  smoke 
and  noxious  vapors,  when  the  locality  in  which  the  business  was 
prosecuted  was  filled  with  establishments  of  a  similar  character, 
producing  similar  results,  particularly  where  it  wa3  doubtful 
whether  any  damage  therefrom  actually  ensued.1  The  court  did 
not  attempt  to  pass  upon  the  question  of  nuisance,  but  left  the 
party  to  his  remedy  at  law,  to  have  the  question  passed  upon  by 
a  jury.  Thus  far  the  court  was  clearly  right,  but  there  is  much  in 
the  dicta  of  the  court  that  is  obnoxious  to  criticism. 

Sec.  467.  If  the  court  intended  to  adopt  the  doctrine  that  a 
noxious  trade,  set  up  in  the  vicinity  of  other  similar  establishments, 

1  In  Mohawk  Bridge  Co.  t.  B,  E.  Co. ,  id.  615  ;  Belknap  t.  Trimble,  3  Paige's 
6  Paige's  Ch.  (ST.  Y.)  554,  it  was  held  Ch.  (N.  T.)  577 :  Bead  v.  Gifford,  1  Hop- 
that  where  the  thing  is  not  in  itself  a  kins'  Ch.  (N.  Y.)  416 ;  Hammond  v.  Ful- 
nuisance,  the  court  will  not  interfere  ler,  1  Paige's  Ch.  (N.  T.)  197 ;  Ogden  v. 
until  the  matter  has  been  tried  at  law,  Gibbons,  4  Johns.  Ch.  (N.  Y.)  157 ;  N.  Y. 
following  the  doctrine  laid  down  by  v.  Mapes,  6  id.  46  ;  Burrows  v.  Richards, 
Lord  Brougham  in  the  Earl  of  Eipon  8  Paige's  Ch.  (N.  Y.)  351.  In  Attorney- 
v.  Hobart,  Cooper's  Eep.  343.  General  v.  Nichol.  16  Vesey,  Jr.,  333, 

A  court  of  equity  will  not  interfere  Lord  Eldon  put  the  jurisdiction  of  a 
unless  the  inj  ury  is  such  that  in  its  court  of  equity  in  cases  of.  nuisance 
very  nature  it  is  net  susceptible  of  ad-  upon  the  ground  of  material  injury 
equate  redress  at  law,  or  unless  the  and  troublesome  mischief,  which  re- 
mischief  is  of  such  an  irreparable  char-  quired  a  preventive  remedy  as  well  as 
acter,  or  so  constantly  recurring  that  it  compensation  in  damages.  In  Brown's 
cannot  be  otherwise  prevented.  Van  case,2Vesey,Jr.,414,LordHABDWiCKE 
Bergen  v.  Van  Bergen,  3  Johns,  intimated  that  in  order  to  warrant  an 
Ch.  (N.  Y.)  282;  Attorney-General  o.  injunction  in  case  of  it  nuisance,  the 
Uticalns.  Co.,  2  id.  202  ;  Gardner  ».Vil-  rights  of  the  parties  must  have  been 
lage  of  Newburgh,  id.  464 1 B.  E.  Co.  v.  first  settled  at  law,  or  the  party  seek- 
Artcher,  6  id.  83  ;  Belknap  v.  Belknap,  ing  the  injunction  have  been  for  a 
2  id.  413;  Livingston  v.  Livingston,  6  id.  long  time  in  the  exercise  of  the  right 
497 ;  Croton  Turnpike  Co.  v.  Eyder,  1  invaded 

65 


514  SMOKE. 

could  not  become  a  nuisance  in  that  locality,  or  that  any  excep- 
tions should  be  made  in  favor  of  a  business  lawful  in  itself,  and 
useful  in  its  results,  that  is  clearly  a  nuisance,  except  for  the  fact 
of  location  and  usefulness,  then  it  stands  outside  the  pale  of  all 
recognized  modern  authority,  and  is  entitled  to  no  weight  outside 
of  the  State  of  Pennsylvania.  But  I  do  not  understand  this  to 
be  the  doctrine  of  the  case.  It  is  simply  a  review  of  the  grounds 
that  should  influence  a  court  of  equity  in  granting  or  refusing  an 
injunction  to  restrain  the  exercise  of  a  trade,  before  the  rights  of 
the  parties  and  the  question  of  nuisance  have  been  passed  upon 
in  a  court  of  law,  and  to  that  extent,  the  case  is  not  obnoxious 
to  criticism  and  is  sustained  by  multitudes  of  authorities.  It  is 
the  very  ground  upon  which  an  injunction  was  denied  in  Affly- 
QerHl  v.  Cleaver,  and  it  has  always  been  regarded  as  quite  proper 
for  a  court  of  equity  to  send  parties  to  a  court  of  law  to  have 
their  rights  determined  before  it  would  interfere  by  injunction, 
except  where  irreparable  mischief  would  result  from  delay. 

Seo.  468.  There  is  no  case  in  which  brick-burning  has  ever 
been  held  a  public  nuisance,  but  there  is  no  doubt  but  that  it 
would  so  be  held  when  carried  on  so  near  to  a  city  or  town,  or  a 
public  street  that  the  public  were  thereby  materially  annoyed  and 
injured,  but  being  a  business  that  is  generally  conducted  away 
from  public  places,  it  has  never  come  under  the  purview  of  crimi- 
nal courts.  The  business  must  necessarily  be  conducted  in  locali- 
ties where  the  earth  peculiar  to  its  manufacture  exists  in  sufficient 
quantities,  and  persons  who  undertake  these  enterprises  will  rarely 
hazard  the  expenditure  necessary  to  establish  the  business  so  near 
to  habitations,  towns  or  publie  places,  as  to  render  it  obnoxious 
to  that  extent  that  it  becomes  a  public  nuisance.  This  as  well 
as  any  other  business  producing  smoke  and  noxious  vapors,  may 
lawfully  be  conducted  so  far  from  public  places  and  human  habi- 
tations that  the  smoke  and  vapors  are  so  diffused  and  attenuated 
before  they  reach  such  places  as  to  produce  no  material  injury  or 
annoyance.1 

1  Walter  v.  Selfe,  4  Eng.  Law  &  Bq.  —  principally    ornamental    trees  —  it 

15.     In  Campbell  v.  Seamen,  63  N.  Y.  was  an  actionable  nuisance,  although 

588,  it  was  held  that  where  one   in  the  injury  was  only  occasional.     See, 

manufacturing  bricks   upon  his  own  also,  Fusileer  v.  Spaulding,  2  La.  773, 

laud,  in  burning  the  same,  sent  nox-  where  the  burning  of  bricks  near  a 

ious  and   poisonous    gases  over  the  dwelling  was  held  a  nuisance,  and 

lands  of  another,  injuring  vegetation  was  restrained. 
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CHAPTEK  FOURTEENTH. 

NOXIOUS  VAPORS. 

Sec.  469.  Vapors  deleterious  to  animal  or  vegetable  life. 

470.  Lime  kiln  held  a  nuisance  by  reason  of  effect  of  vapors  on  vegetation. 

471.  Brewery,  lead  works,  soap  boilery,  lime  kiln,  etc.,  held  nuisances. 

472.  Substantial  injury  must  result. 

473.  Eule  in  Salvin  «.  North  Brancepeth  Coal  Company. 

474.  Injury  must  be  sensible,  visible,  appreciable. 

475.  Vapors  from  artificial  causes. 

476.  Prima  facie  nuisances. 

477.  Eule  in  Campbell  v.  Seaman,  and  in  Savill  v.  Killner. 

478.  Injury  to  property  or  to  its  comfortable  enjoyment. 

479.  Ignorance  of  the  deleterious  results  of  a  trade  no  excuse. 

480.  Fact  that  other  nuisances  exist  in  the  vicinity  no  excuse. 

481.  Bule  in  McKeon  ®.  Lee. 

482.  Effect  of  giving  up  part  of  a  building  to  business  purposes,  as  affect- 

ing the  equitable  rights  of  parties ;  injunction  after  a  verdict  at 
law. 

483.  Injunction  after  a  verdict  at  law. 

484.  When  one  who  maintains  a  nuisance  is  not  estopped  from  proceed- 

ing to  abate  another  nuisance. 

485.  Lawfulness,  usefulness,  or  necessity  of  trade  no  defense. 

486.  Question  of  care  or  skill  not  involved. 

487.  Use  of  property  in  any  way  whereby. hurtful  vapors  are  produced  is 

a  nuisance. 

488.  Where  a  right  is  violated,  the  law  will  not  balance  conveniences. 

489.  Test  by  which  to  determine  convenience  of  the  place. 

490.  The  uses  to  which  the  locality  is  devoted  may  be  considered. 

491.  Presence  of  other  nuisances  no  excuse  if  the  nuisance  complained  of 

adds  sensibly  thereto. 

492.  Injury  and  damage  are  the  test  of  nuisance. 

493.  Bule  in  Stockport  Water  Works  Co.  v.  Potter. 

Sec.  469.  The  same  rule  of  law  applicable  to  smoke,  applies  also 
to  noxious  vapors.  The  right  to  a  pure  and  uncon*aminated  at- 
mosphere extends  not  only  to  an  atmosphere  sufficiently  pure  for 
all  the  purposes  of  breath  and  life,  but  also  to  an  atmosphere 
free  from  noxious  mixtures  that  are  deleterious  to  animal  or  vegeta- 
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ble  life.'  Indeed,  the  earliest  instances  which  we  have  of  conrts 
sustaining  actions  for  injuries  resulting  from  noxious  trades,  are 
those  in  which  the  vapors  issuing  from  the  works  complained  of 
were  injurious  to  vegetable  life,  or  were  productive  of  tangible 
injury  to  property." 

Sec.  470.  The  first  case  of  this  character  to  be  found  in  the  books 
is  that  of  Ric  de  D.  v.  Richards  and  Swam,  4  Assize  Book,  fol.  3, 
p.  6.  In  that  case  the  plaintiff  brought  a  writ  of  quod  permittat 
against  the  defendant  for  erecting  a  lime  kiln  and  burning  lime 
upon  their  premises  adjoining  the  premises  of  the  plaintiff.  The 
plaintiff  alleged  that  the  vapors  arising  from  the  kiln  in  the  pro- 
cess of  burning,  escaping  over  his  premises,  burned  and  scorched 
the  apple,  pear  and  other  trees  thereon  growing,  and  rendered 
them  dry  and  unfruitful.  Heble,  J.,  before  whom  the  action 
was  tried,  held  that  the  nuisance  was  well  assigned.  The  de- 
fendants set  up  a  plea  in  defense  that  their  father  built  the  lime 
kiln  in  question,  and  used  it  for  burning  lime  before  the  plaintiff 
had  any  interest  in  the  frank  tenement.  Bat  the  court  said : 
"It  might  be  that  the  father  had  the  kiln  there,  but  did 
not  use  it,  and  the  tort  began  with  the  user ;  or,  that  the 
tort  was  begun  and  then  discontinued  and  renewed  again, 
after  be  was  possessed  of  the  frank  tenement;  and  in  that 
event  he  shall  have  his  assize.  Thus  if  my  father  had 
a  right  of  way,  which  was  stopped  by  a  hedge  or  by  a 
ditch  lined  across  it,  and  the  tort  was  submitted  to  during  all 
the  life-time  of  my  father,  and  after  his  death,  I  find  the  way 

1  Campbell  e.  Seamen,  2  N.  T.  Sup.  Abr.  140 ;  Aldred's  Case,  5  Coke,  58  a ; 

Ct.    Eep.  (Parsons'  Ed.);   Saville  v.  Hutchins  *>.   Smith,  63  Barb.  (N.  Y. 

Killner,  26  L.  T.  (S.  S.)  277 ;  Salvin  o.  S.  C.) ;  Walter  v.  Selfe,  4  Eng.  Law  & 

North  Brancepeth  Coal  Co.,  31  L.  T.  Eq.  15  :  Bex  v.  Ward,  1  Burrows,  333  ; 

(N.   S.)   154 ;    Tipping   v.    St.  Helen  Beardmore  v.  Treadwell,  7  L.  T.  (N.S.) 

Smelting  Co.,  4  B.  &  S.  608  ;  11  H.  L.  20 ;  3  Giff.  683 ;  Tenant  v.  Hamilton, 

Ca.  642 ;  116  Eng.  C.  L.  608  ;  12  L.  T.  7  C.  &  F.  122  ;  Pottstown  Gas  Co.  v. 

(N.  S.)  776  ;  Smith  v.  Phillips,  8  Phila.  Murphy,  39  Penn.  St.  392  ;    Boss  v. 

(Penn.)  10  ;  Huckenstine's  Appeal,  70  Butler,  19  N  J.  274 ;  Crump  v.  Lam- 

Penn.  St. ;  Bankhardt  v.  Houghton,  27  bert,  3  L.  B.  (Eq.  Ca.)  409. 
Beavan  425 ;  Houghton  v.  Bankhardt,        s  Ric  De  D.  t.  Richards,  4  Assize 

3  L.  T.  (N.  S.)  266 ;  Ward  v.  Lang,  35  Book,  fol.  3,  p.  6 ;  Poynton  «.  GUI,  1 

Jur.  408 ;  Cooper  ■e.  N.  B.  B.  B.  Co.,  2  Bolle's  Abr.  140;  Aldred's  Case,  9  Coke, 

Machp.  117 ;  Eoberts  «.  Clarke,  17  L.  58 ;  Bobbin's  Case,  15  Viner's  Abr.  27 ; 

T.  (N.  S.)  384;  Milligan  v.  Elias,  12  Jones  o.  Powell,  Hntt.  135;   Anony- 

Abb.  Pr.  (N.  T.)  25tf ;  Jones  v.  Powell,  mous,  1  Ventris,  26. 
Palm.  536;  Poynton  v.  Gdl,  2  Bolle's 
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open,  and  enter  and  nse  it,  and  am  afterward  disturbed  by  the 
people  of  him  who  lined  the  hedge,  I  shall  have  an  assize  of 
nnisance."  The  doctrine  of  this  case,  that  any  trade  which  de- 
velops vapors  that  produce  actual  injury  to  vegetation,  is  a  nui- 
sance, has  been  adhered  to  with  the  strictest  rigor  ever  since,  and 
the  books  are  filled  with  cases,  in  which  courts  of  law  have 
awarded  damages  for  such  injuries,  and  in  which  courts  of  equity 
have  lent  their  aid  to  restrain  the  exercise  of  trades  productive 
of  such  results. 

Seo.  471.  In  Lilly's  Register,  vol.  2,  p.  309,  that  learned  au- 
thor cites  the  case  of  one  Robins  a  lace  merchant  in  Bedford 
street,  London,  who  brought  an  action  against  a  brewer  for  dam- 
ages to  his  goods,  arising  from  the  vapors  of  his  brewery  in  con- 
sequence of  the  use  of  sea  coal.  The  nuisance  was  of  ten  years 
standing,  and  the  author  says  that  the  plaintiff  had  a  verdict  of 
£60,  for  two  years  damages.  So  in  Poynton  v.  Gill,  2  Eolle's  Abr. 
144),  it  was  held,  that  "  An  action  lies  for  melting  lead  so  near 
to  the  lands  of  the  plaintiff,  that  it  spoiled  his  grass  and  wood 
(trees)  there  growing,  and  he  lost  two  horses  and  a  cow  depastur- 
ing there.  Though  this  was  a  lawful  trade,  and  for  the  benefit 
of  the  nation,  and  necessa/ry,  yet  this  shall  not  excuse  the  action, 
for  he  ought  to  use  his  trade  in  waste  places  and  great  commons, 
remote  from  inclosures,  so  that  no  damage  may  happen  to  the 
proprietors  of  land  next  adjoining." 

The  doctrine  thus  announced  has  been  undisturbed  by  the 
courts,  and  it  is  to-day  the  doctrine  of  every  case  in  which  simi- 
lar questions  have  arisen.1 

In  Rex  v.  Wilcox,  2  Salk.  458,  the  defendant  erected  a  glass 
house  at  Lambeth  near  a  public  highway  and  in  the  vicinity  of 
numerous  fields  and  dwellings,  and  the  smoke  as  vapors  arising 
therefrom  proved  annoying  to  the  public  and  seriously  injured 
the  vegetation  in  the  surrounding  fields.  The  respondent  was 
convicted  and  fined  for  a  public  nuisance. 

1  Beardmore  t.  Treadwell,  21  h.  J.  v.  Turnley,  16  id.  721,  3  B.  &  S.  62 ; 

873  •  Works  v.  Junction  Railroad  Co.,  Respublica   n.    Cauldwell,    1    Dallas 

6  McLean  (IT.  S.),  425 ;  Catlin  v.  Valen-  (N.  S.),  159 ;  Rex  «.  Tindall,  6  Ad.  & 

tine  9  Paige's  Ch.  AS".  Y.)  503 ;  Brady  v.  El.  145 ;  Rex  v.  White,  1  Burrows,  333 

Weeks,  3  Barb.  (N.  T.)  156 ;  Pinckney  Rex  v.  Williams,  6  0.  &  P.  608. 
c  Ewing,4  L.  T.  (N.  8.)  365 ;  Bamford 
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In  Rex  v.  Pierce,  2  Shower,  327,  the  respondent  erected  a 
soap  boilery  upon  Lndgate  hill  and  began  the  manufacture  of 
soap,  the  smoke  and  noxious  vapors  from  which  were  annoying 
to  the  neighborhood,  and  those  passing  the  works  in  the  highway. 
The  court  held  that  the  works  were  a  common  nuisance :  "  For 
that  such  trades  ought  not  to  be  in  the  principal  part  of  the 
town,  but  in  the  outskirts."  The  court  predicated  their  judg- 
ment in  this  case  upon  the  authority  of  a  case  tried  before  Hale, 
Ch.  J.,  in  which  it  was  held  that  a  printer  who  exercised  his 
trade  in  a  building  occupied  by  numerous  tenants,  whereby  the 
building  was  shaken  by  the  motion  of  the  machinery,  and  an  ex- 
cessive and  annoying  noise  was  produced,  was  a  nuisance,  and 
also  upon  the  authority  of  a  case  in  which  it  was  held  that  a 
brewery  upon  Ludgate  hill  was  a  nuisance. 

In  an  Anonymous  case,  1  Yentris,  26,  a  presentment  was  made 
in  a  suit  against  the  respondent  for  carrying  on  the  manufacture 
of  glass  in  a  public  place.  The  respondent  insisted  that  he  ought 
not  to  be  punished  for  erecting  any  thing  that  was  necessary  to 
his  lawf  ul  trade.  It  was  answered  that  "  this  ought  to  be  in  con- 
venient places,  where  it  may  not  be  a  nuisance.  Twisden,  J., 
said  that  he  had  known  an  information  to  be  filed  against  one 
for  erecting  a  brew-house  near  Sergeant's  Inn,  but  the  other 
judges  doubted  and  agreed  that  it  was  unlawful  only  to  erect 
such  things  near  the  King's  palace." 

In  AldrecP.s  case,  9  Coke,  59,  the  court  say :  "  If  a  lime  Mln 
be  erected  so  near  my  house,  that,  when  it  burns  the  smoke  of  it 
enters  into  my  house,  so  that  none  can  inhabit  there,  this  is  a 
nuisance."  Thus  it  will  be  seen  by  the  cases  referred  to  that,  at 
a  very  early  period  in  the  history  of  courts,  the  rights  of  men  to 
pure  air  were  recognized,  and  that,  while  the  principles  as  then 
applied  were  extremely  crude,  yet,  they  embody  a  cleiar  recogni- 
tion of  the  right  as  a  legal  right,  and  have  ever  since  been  main- 
tained, with  such  changes  in  their  application  as  the  progress  of 
mankind,  and  the  improved  state  of  society  demanded. 

Seo.  472.  The  injury  must  be  clear,  direct  and  positive.  It 
must  be  the  legitimate  and  natural  result  of  the  nuisance  charged, 
and  in  no  essential  degree  the  result  of  other  artificial  causes.    If 
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the  injury  is  in  part  the  result  of  the  vapors,  and  in  part  the  result 
of  other  causes,  the  action  must  fail  unless  it  be  clearly  established 
that  the  injury  would  not  have  resulted  except  for  the  vapors.1 
So  too,  the  injury  must  be  of  a  tangible  character,  it  must  be  a  sen- 
sible, visible  injury,  discernible  to  an  ordinary  person  and  in  no 
wise  dependent  upon  scientific  tests  or  microscopic  examinations 
to  discover."  The  injury  must  be  such  as  is  apparent  to  the  eye  in 
its  ordinary  condition,  and  must  be  actual,  substantial,  and  not 
contingent,  prospective  or  remote,  and  must  be  clearly  traceable 
to  the  nuisance  charged?  If  there  is  a  reasonable  doubt  as  to  the 
cause  of  the  injury,  the  benefit  of  the  doubt  will  be  given  to  the 
defendant,  if  his  trade  is  a  lawful  one,  and  the  injury  is  not  the 
necessary  and  natural  consequence  of  the  act,  as,  in  all  actions  of 
this  nature,  the  burden  of  proof  is  upon  the  plaintiff.* 

Sec.  473.  In  the  case  of  Sahrin  v.  The  Worth  Brancepeth  Coal 
Co.,  31  L.  T.  (N.  S.)  154,  the  plaintiff  was  the  owner  of  a  dwelling- 
house  and  premises  at  Burnhill,  near  Durham,  and  the  defendants- 
were  the  proprietors  of  over  250  coke  ovens  at  Littleburn,  about 
1,000  yards  from  the  plaintiffs  dwelling  and  within  about  400  yards 
of  his  nearest  plantation.  The  plaintiff  claimed,  and  so  alleged 
in  his  bill,  that  the  smoke  and  sulphuric  acid  given  off  during 
the  process  of  burning  the  coke  were  killing  his  trees,  and  inju- 
riously affecting  the  vegetation  on  his  estate.  The  defendants 
denied  that  coke  ovens  were,  to  any  extent,  injurious  to  vegeta- 
tion, and  that  they  certainly  were  not  when  managed  in  the  man- 
ner that  their  works  were,  by  passing  the  smoke  under  the  boilers 
of  the  engine,  and  then  sending  it  off  through  a  high  chimney. 
They  also  insisted  that  they  had  not,  to  any  appreciable  degree, 
added  to  the  normal  condition  of  the  impurity  of  the  atmosphere 
in  that  locality,  there  being  no  less  than  twenty-seven  collieries, 
iron  works,  eta,  within  a  radius  of  five  miles  from  the  plaintiff's 
house.  Sir  Geobge  Jessell,  M.  E.,  among  other  things,  said : 
"I  do  not  think  there  is  any  contest  between  the  counsel  on 

1  Scott  ■».  Shepherd,  3  Wilson,  403 ;  •  Salvin  v.  North  Brancepeth  Coal 

Vanderburgh  0.  Truax,  4  Denio  (N.Y.),  Co.,  31  L.  T.  (N.  S.)  154. 

464 ;  Gibbons  v.  Pepper,  1  Ld,  Raym.  38.  4  Scott  v.  Shepherd,  3  Wilson,  403 ; 

*  Tipping  v.  St.  Helen  Smelting  Co.,  Oldaker®.  Hunt,  19  Beavan,  485 ;  Bex 

11  H.  L  Cas.  643  i  4  B.  &  S.  608 ;  116  e.  Medley,  6  C.  &  P.  292. 
E.  C.  L.  608. 
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either  side  as  to  the  law.  They  have  both  stated  to  me  that  the 
real  question  that  I  have  to  try  is,  whether  a  substantial  injury, 
meaning  an  injury  for  which  a  jury  would  give  the  plaintiff  sub- 
stantial damages,  has  been  made  out.  The  case  may  be  fairly 
divided  into  two  complaints.  The  first  complaint  is  an  injury  to 
personal  comfort,  and  as  to  that  there  are  two  observations  to  be 
made :  First  of  all,  is  the  injury  of  such  a  nature  as  substantially 
to  interfere  with  the  comfort  and  enjoyment  of  the  plaintiff  as 
owner  of  the  mansion-house  and  grounds  in  question  ?  Secondly, 
if  it  is  so,  does  it  come  from  the  defendants'  works.  I  think  that 
the  state  of  things,  so  far  as  regards  this  part  of  the  case,  was  not 
substantially  altered  by  the  defendants'  works. 

"  I  think  we  have  it  admitted  by  the  plaintiff  himself,  that  both 
the  Brandon  and  Browney  collieries  send  smoke,  and,  I  take  it, 
no  inconsiderable  portion  of  smoke,  over  his  property.  I  am 
quite  satisfied  that  some  of  this  smoke  in  the  valley  which  pro- 
duces this  feeling  of  discomfort,  dissatisfaction  or  annoyance,  and 
tome  considerable  portion  of  it  is  to  be  attributed  to  those  other 
collieries.  When  I  say  smoke,  of  course  I  allude  to  the  black  or 
colored  smoke,  as  distinguished  from  light  or  grey  smoke.  There- 
fore, if  I  was  asked  for  an  injunction  on  this  ground  only,  I 
should  certainly  refuse  it.  But  the  solicitor-general  has  not  ven- 
tured to  ask  it  on  this  ground.  What  he  has  relied  upon  is  this 
—  and  really  the  whole  contest  in  the  case  has  been  upon  this 
point  —  does,  or  does  not,  the  emanation  of  sulphurous  or  sul- 
phuric acid  from  the  coke  ovens  in  question  seriously  injure  and 
damage  the  trees  of  the  plaintiff,  the  herbage  of  the  plaintiff,  the 
fruit-trees  and  other  vegetable  productions  of  the  plaintiff,  either 
in  his  garden  or  in  the  wards  which  are  in  the  neighborhood  of 
the  house,  and  which,  no  doubt,  are  of  importance,  as  regards  the 
amenities  of  the  house. 

"  As  regards  the  house  and  garden,  the  state  of  affairs  is  this : 
The  house  is  surrounded  by  collieries ;  they  are  extremely  numer- 
ous. Any  one  who  looks  at  the  map  of  the  district,  and  sees 
the  way  that  these  collieries  are  placed,  must  see  at  once  that  the 
plaintiff's  estate  is  situate  in  an  atmosphere  loaded  with  coal 
smoke.  That,  I  may  say,  is  the  evidence  on  both  sides.  Indeed, 
upon  that  point,  the  plaintiff's  own  evidence  is  very  strong.    He 
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tells  us,  speaking  of  this  very  property,  what  sort  of  a  country 
he  is  living  in.  Of  course,  there  cannot  be  better  evidence 
against  him  than  his  own,  when  it  is  in  the  shape  of  an  admis- 
sion ;  and  what  he  says  is,  '  I  should  say  there  were  sufficient 
collieries  to  call  it  a  black  country,  though  we  have  not  yet  given 
it  that  name.'  So  that  it  is  clear  that  this  is  a  case  in  which  pure 
atmosphere  cannot  be  expected,  and  where,  if  you  take  away  Lit- 
tleburn  colliery  —  the  subject  of  this  suit  —  there  would  still  be 
an  atmosphere  very  impure,  and  so  charged  with  smoke  at  various 
times  as  to  produce,  as  it  certainly  does  produce,  a  very  sensible 
effect  in  blackening  the  trees.  The  next  point  to  consider  is, 
whether  the  Littleburn  colliery  (the  defendants'  works)  has 
changed  the  state  of  the  country  in  that  respect,  or  has  intro- 
duced a  new  state  of  things.  As  regards  black  coal  smoke,  I  must . 
say  I  have  no  doubt  it  did  not.  In  the  first  place,  the  quantity 
of  black  smoke  before  was  very  considerable,  so  considerable,  as 
described  by  the  plaintiff,  as  to  be  very  troublesome  to  him ;  and 
so  it  is  also  described  by  a  great  number  of  witnesses,  who  knew 
the  place  for  years,  and  who  have  been  called  by  the  defendants 
— oddly  enough,  not  by  the  plaintiff.  They  say  that  the  place  is 
no  worse  now  than  it  was  many  years  ago.  They  are  not  one 
witness  or  two,  but  six  or  seven,  who  have  known  the  place  for  a 
very  long  time,  who  have  been  employed  upon  it  as  gardeners 
and  other  offices  about  the  house  and  grounds,  and  knew  it  well, 
and  who  all  agree  that  the  state  of  blackness,  the  state  .of  smoki- 
ness  of  the  place  and  grounds,  is  very  much  the  same  now  as  it 
has  been  for  a  great  number  of  years.  On  the  other  hand,  we 
have  really  nothing  which  can  be  called  contradictory  evidence, 
and  I  am  of  the  opinion  that  the  addition  to  the  quantity  of  black 
smoke — for  there  is  some  black  smoke  in  some  considerable  quan- 
tities at  times  from  the  Littleburn  colliery — has  not  produced 
that  alteration  in  the  state  of  things,  which  previously  existed, 
which  would  warrant  this  court  in  interfering  on  behalf  of  the 
plaintiff.  "Whether  if  none  of  the  other  collieries  had  ever  existed 
the  Littleburn  colliery  would  alone  have  produced  that  state  of 
the  atmosphere  is  a  question  I  am  not  now  called  upon  to  decide ; 
but  I  think  upon  the  evidence  it  would  not,  even  had  the  atmos- 
phere been  pure.  The  quantity  of  black  Bmoke,  which  appears 
66 
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reduced  to  a  minimum,  issuing  from  that  colliery  would  not  have 
been  sufficient  for  that  purpose.  It  only  remains  to  consider  the 
real  and  most  important  point,  and  the  most  contested  question 
in  the  case.  Do  the  gaseous  emanations,  not  being  black  smoke, 
which  arise  from  the  colliery,  including  in  that  expression  any 
acid,  injure  the  trees  in  a  substantial  manner,  so  as  to  entitle  the 
plaintiff,  if  he  had  brought  an  action,  to  substantial  damages? 
I  must  say  that  I  think  the  plaintiff  haj  come  here  before  that 
damage  is  sustained.  I  am  not  sufficiently  acquainted  with  the 
science  of  botany  and  chemistry  to  be  able  to  say  whether  the 
damage  will  ever  be  sustained,  but  I  have  great  doubts  about 
that. 

"  For  these  reasons,  I  think  the  plaintiff  has  not  made  out  his 
case,  and  that  is,  he  comes  here  strictly  upon  legal  grounds,  to 
ask  for  an  injunction  upon  the  ground  of  substantial  injury,  the 
only  course  I  can  take  is  to  dismiss  the  bill." 

In  the  pourt  of  appeals,  in  affirming  the  judgment  of  the  mas- 
ter of  the  rolls,  Lord  Justice  James  said :  "  The  term  visible  was 
very  much  quarreled  about  before  us  as  not  being  an  accurate 
statement  of  the  law.  It  was  said  that  the  word  used  in  the 
judgment  of  the  house  of  lords  *  was  '  sensible.'  I  do  not  think 
there  is  much  distinction  between  the  two  words.  When  the 
master  of  the  rolls  said  the  damage  must  be  visible,  it  appears  to 
me  that  he  was  quite  right,  and,  as  I  understand  it,  it  amounts 
to  this :  That  although  when  you  once  establish  the  fact  of  actual, 
substantial  damage,  it  is  quite  right  and  legitimate  to  have 
recourse  to  scientific  evidence  upon  the  question  of  the  causes  to 
which  the  damage  is  to  be  referred  ;  yet,  if  you  are  obliged  to 
start  with  scientific  evidence,  such  as  that  procured  by  the  micros- 
cope or  chemical  tests,  for  the  purpose  of  establishing  the  damage 
itself,  that  will  not  suffice.  It  must  be  an  actual  damage,  capable 
of  being  shown  by  a  plain  witness  to  a  common  juryman.  The 
damage  must  also  be  substantial,  and  it  must  be,  in  my  view, 
actual ;  that  is  to  say,  the  court  has  no  right  whatever  in  dealing 
with  questions  of  this  kind,  to  have  reference  to  contingent,  pros- 
pecti/oe  or  remote  damages." 

1  Tipping  v.  St.  Helen  Smelting  Co.,  11  H.  L.  Cas.  643. 
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Sec.  474.  The  doctrine  of  this  case  must  commend  itself  to  courts 
dealing  with  this  class  of  'wrongs,  where  the  ground  of  complaint 
is  injury  to  property  itself.  It  is  not  only  predicated  upon  sound 
common  sense,  but  is  strictly  just  and  equitable,  and  is  well  sus- 
tained in  principle  by  nearly  all  the  leading  cases  in  which  the 
question  has  been  raised.  There  are  a  large  class  of  injuries 
resulting  from  the  violation  of  a  right,  where  the  rule  does  not 
apply,  and  was  not  intended  by  the  court  to  have  application. 
When  the  right  is  clear,  and  the  violation  of  it  clear  also,  the 
court  will  protect  the  right  even  though  the  damage  is  merely 
nominal.1  So  where  the  action  is  for  discomfort  arising  from  an 
impregnation  of  the  atmosphere  with  smoke,  noxious  vapors  or 
noisome  smells,  no  actual  pecuniary  damage  need  be  shown. 
If  the  impregnation  is  so  extensive  as  to  produce  discomfort,  the 
law  will  import  damage  to  sustain  the  right  ;a  but  when  the  injury 
complained  of  is  an  injury  to  property  itself,  it  is  not  enough 
that  some  damage  results,  but  there  must  be  actual,  substantial 
damage  to  warrant  the  interference  either  of  a  court  of  law  or 
equity,  in  outlawing  and  suppressing  a  lawful  trade.8  And  that 
rule  which  requires  that  the  damage  should  be  of  a  sensible,  visi- 
ble, tangible  character,  discernible  to  a  common  observer  and  in  no 
sense  dependent  upon  scientific  tests  to  discover,  is  clearly  right, 
and  calculated  to  secure  the  best  interests  of  society. 

Sec.  475.  Vapors  arising  from  artificial  causes  that  are  destruc- 
tive to  vegetable  life,  create  a  nuisance,  even  though  no  other 
ill  results  ensue  therefrom,  and  it  makes  no  diference  that  the 
vegetation  affected  is  of  a  delicate  order,  nor  that  it  is  not 
a  natural  product  of  the  soil  or  climate  in  which  it  is  grown.* 
If  it  is  a  product  of  the  soil,  the  fact  that  it  is  of  foreign  origin, 
and  that  it  requires  a  pure  atmosphere  and  careful  culture, 
does  not,  in  any  measure,  operate  as  a  defense  for  the  exer- 
cise of  a  trade  in  the  vicinity  that  develops  vapors  deleterious 
to  its  life,  even  though  the  vapors  do  not  operate  deleteri- 

i  Ashby  o.White,  2  Ld.  Eaym.  1028 ;  *  Cleaveland  ®.  Gas  Co.,  5  C.  E.  Green 

Attorney-General  v.  Cambridge    Gas  (N.J.),201;Wolcott®.Mellick,  3Stockt. 

Co.,  6  L.  E.  Eq.  Ca.  292.  (N.  J.)  204;   Cartwright  ®.  Gray,  13 

8  Walter  v.  Self,  4  Eng.  Law  &  Eq.  Grant's  Ch.  Cas.  (Ont.)  400. 

20;    Eoss  v.  Butler,  19    N.   J.  274;  *  Cooke  v.  Forbes,  5  L.  E.  (Eq.  Ca.) 

Cleaveland  v.  Gas  Co.,  20  id.  201.  166. 
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ously  upon  ordinary  vegetation.1  Every  man  has  a  right  to  cul- 
tivate upon  his  land  such  products  as  he  chooses,  and  is  not 
bound  to  consult  the  interests  or  tastes  of  his  neighbor,  and  he  has 
a  right  to  an  atmosphere  free  from  artificial  impurities,  that  are 
deleterious  .thereto,  even  though  his  injuries  are  in  no  wise  com- 
mensurate with  the  loss  to  the  proprietor  of  the  works  that  pro- 
duce the  deleterious  results.'  But  the  damage  must  be  shown  to 
result  from  the  vapors  discharged  from  the  works  of  the  person 
sought  to  be  made  liable  for  the  nuisance,  and  the  burden  of 
proving  this  is  always  upon  the  plaintiff.  The  rule  is,  that  he 
who  seeks  to  recover  damages  resulting  from  a  nuisance,  not  only 
takes  the  burden  upon  himself  of  proving  the  nuisance,  but  also 
of  proving  that  it  was  produced  by  the  defendant  or  his  agents 
or  tenants  in  such  a  way  that  a  legal  liability  rests  upon  him  to 
respond  to  the  plaintiff  in  damages  therefor.' 

Sec.  476.  If  the  trade  complained  of  is  &  prima  facie  nuisance, 
or  if  it  is  a  trade  whose  results  by  experience  have  been  demon- 
strated to  be  hurtful  to  animal  or  vegetable  life,  or  to  the  com- 
fortable enjoyment  of  human  life,  as  works  for  smelting  copper,4 
lead,'  or  works  employing  mineral  coal  for  fuel,"  or  chemical 
works  for  the  manufacture  of  oil  of  vitriol,*  or  any  other  article 
that  imparts  noxious  substances  to  the  atmosphere,8  or  works  that 
are  known  to  emit  deleterious  dust,  gases  or  vapors,*  less  evidence 
will  be  required  to  establish  the  fact  of  nuisance,  than  in  refer- 
ence to  works  where  noxious  results  are  not  the  necessary  or 
natural  consequence  of  the  trade  or  use  of  property." 

Seo.  477.  In  Campbell  v.  Seamen,  2  N".  T.  Sup.  Ct.  Eep. 
(Pars.  Ed.)  231,  the  defendant  was  restrained  from  the  use  of 

1  Broadbent  v.  Imperial  Gas  Co.,  7  "2  Rolle's  Abr.  140 ;  Tipping  v.  St. 

7  De  G.  M.  &  G.  436 ;  Salvin  v.  North  Helen  Smelting  Co.,  6  B.  &  S.  608;  11 

Brancepeth  Coal  Co.,  31  L.  T.  (N.  S.)  H.  L.  Ca.  642. 

154.  •  Campbell  t.  Seamen,  2  N.  T.  Snp. 

1  Millar  v.  Marshall,  5  Mur.  (ScJ  28 ;  (Pars.  Ed.)  231. 

Broadbent  r>.  Imperial  Gas  Co.,  7  De  G.  '  Rex  ®.  Ward.  1  Burrows,  333. 

M.  &  G.  436 ;  Cooke  «.  Forbes,  5  L.  R.  •  Rex  v.  Niel,3  C.  &  P.  48 ;  Hutching 

(Bq.  Ca.)  166.  e.  Smith,  63  Barb.  (N.  T.  S.  C.)  252. 

8  Rex  v.  Williams,  6  Car.  &  Payne,  •  Cooper  ®.  N.  B.  R.  R.  Co.,  36  Jurist, 

608 ;  Oldaker  v.  Hunt,  19  Beavan,  485.  169 ;  2  Macph.  117. 

4  Bankhardt*.  Houghton,  27  Beavan;  10  Salvin  «.  North  Brancepeth  Coal 

Tennant  v.  Hamilton,  7  CI.  &  P.  122.  Co.,  81  h.  T.  (N.  S.)  154. 
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mineral  coal  in  the  burning  of  brick  near  the  plaintiff's  premises, 
because  the  vapors  created  thereby  injured  the  trees  and  vegeta- 
tion upon  the  plaintiff's  land.1 

The  plaintiff's  were  the  owiiers  of  improved  grounds  and  a  dwel- 
ling-house in  the  vicinity  of  the  kiln.  They  had  set  out  orna- 
mental shade  trees  upon  these  grounds,  and  also  had  grape  vines 
and  fruit  trees  growing  in  their  garden.  The  defendant  had  for 
two  or  ttfree  years  been  manufacturing  bricks  upon  his  premises 
adjoining.  In  the  manufacture  of  the  brick  he  mixed  anthra- 
cite coal  dust  with  the  clay  and  sand  in  molding  his  brick,  and  in 
constructing  the  kiln  a  portion  of  the  brick  were  left  out,  and 
the  space  filled  with  this  coal  dust.  In  the  process  of  burning, 
this  coal  dust  would  become  ignited,  and  furnish  the  requisite 
heat  for  the  burning  of  the  brick  in  the  outer  edges  of  the  kiln. 
The  result  of  this  use  of  the  coal  dust,  was  the  emission  of  sul- 
phurous acid  gases,  which  flowed  over  the  premises  of  the  plain- 
tiffs, destroying  many  of  the  trees  and  seriously  injuring  the 
vegetation  there  growing. 

The  proof  as  to  the  destructive  effects  of  these  gases  upon 
vegetation,  was  indisputable,  particularly  upon  the  plaintiff's 
property,  and  it  was  also  shown  that  they  were  poisonous,  and 
extremely  injurious  to  animal  life,  but  whether  they,  in  any 
measure,  impaired  the  comfortable  enjoyment  of  the  plaintiff's 
dwelling,  the  case  does  not  disclose.  The  court  held  upon  these 
facts,  that  the  use  of  this  species  of  fuel  in  this  way  was  a  nui- 
sance, and  perpetually  enjoined  the  defendant  from  its  use.  This 
case  in  many  of  its  features,  is  similar  to  the  case  of  ScwiUe  v. 
Kilbner,  26  L.  T.  (N.  S.)  277,  which  was  an  application  to 
restrain  the  defendant  from  carrying  on  his  glass  works  in  the 
vicinity  of  the  plaintiff's  premises,  because  of  the  emission  of 
poisonous  vapors  therefrom,  that  destroyed  the  shrubbery  and 
vegetation  upon  the  plaintiff's  premises.  The  defendants'  works 
were  erected  in  1845  and  from  that  time  down  to  1863,  additions 

IInBichardfl.PhenixIronCo.,7Am.  leave  the  parties  to  their  remedy  at 

Law  Beg.  (N.  S.)  356 ;  57  Penn.  St.  105,  law.    But  the  soundness  of  the  doc- 

it  was  held  that  equity  would  not  en-  trine  of  this  case  may  well  be  ques- 

ioin  the  use  of  a  particular  species  of  tioned,  in  view  of  the  facts  before  the 

fuel  when  it  was  essential  to  the  carry-  court,  and  in  view  of  the  almost  un- 

ing  on  of  a  useful  business,  and  when  broken   line  of  decisions  to  the  con- 

the  fuel  was  such  as  is  ordinarily  used  trary,  both  in  this  country  and  in  Bng- 

in  similar  establishments,  but  would  land. 
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were  from  time  to  time  made  to  the  number  of  chimneys 
employed,  until  in  the  latter  year  there  were  seven  in  full  opera- 
tion. In  1870,  the  plaintiff  brought  his  bill  to  enjoin  the  works 
upon  the  ground  of  nuisance  to  his  premises.  The  defendants 
insisted  that  the  plaintiff  was  estopped  from  maintaining  an  action 
for  a  nuisance,  because  of  his  delay  in  making  complaint,  and 
claimed  that  they  had  acquired  a  right  as  against  the  plaintiff  to 
corrupt  the  air.  But  the  court  held  that  this  defense  could  not 
prevail,  for  it  did  not  appear  that  when  the  works  were  first  estab- 
lished, any  nuisance  was  created.  No  damage  was  done  to  the 
plaintiff's  property  by  the  vapors  from  the  works  until  the  year 
1869,  and  then  the  nuisance  arose. 

The  defendants  also  insisted  that  they  ought  not  to  be  enjoined 
because  there  were  other  similar  nuisances  in  the  vicinity,  and 
the  plaintiff's  property  would  be  damaged  by  those,  even  if  their 
works  were  closed.  But  the  court  held  that  the  fact  that  other  simi- 
lar works  existed  in  the  vicinity,  that  contributed  to  the  injury,  ■ 
afforded  no  defense  for  the  maintenance  of  the  defendants'  works. 
That  one  nuisance  could  not  be  set  up  as  an  excuse  for  another. 

The  defendants  insisted  that  the  plaintiff,  by  making  another 
and  different  use  of  his  land,  could  derive  as  much  profit  there- 
from as  he  was  then  deriving,  and  that  their  works  would  not 
interfere  with  such  use  of  the  land.  But  the  court  said  that  the 
plaintiff  had  a  right  to  use  his  premises  for  any  purpose  he  saw 
fit,  so  long  as  his  use  thereof  was  reasonable,  in  view  of  the  rights 
of  others,  and  that  he  was  not  bound  to  consult  either  the  tastes, 
convenience  or  profit  of  his  neighbor  in  such  use,  and  that  if  he 
saw  fit  to  use  his  premises  for  a  purpose  that  was  inconsistent 
with  the  exercise,  by  the  defendants,  of  their  trade,  because  of  the 
injurious  results  thereon,  he  had  a  right  to  do  so,  and  the  court 
could  not  be  influenced  by  the  fact,  that  if  they  were  enjoined, 
their  works  could  not  go  on. 

In  this  case,  in  addition  to  the  fact  that  the  vapors  and  smoke 
issuing  from  the  defendant's  works  were  injurious  to  vegetation, 
it  appeared  that  the  gases  were  poisonous  and  left  a  disagreeable 
taste  in  the  mouths  of  persons  breathing  them.  In  reference  to 
this  branch  of  the  case  the  court  said,  "  no  man  has  a  right  to 
interfere  with  the  supply  of  pure  air  that  flows  over  another's 
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land,  any  more  than  he  has  to  interfere  with  the  soil  itself.  *  *  * 
When  the  air  is  so  corrupted  that,  in  breathing  it,  it  leaves  bad 
tastes  in  the  months  of  persons,  this,,  of  itself,  is  a  sufficient 
nuisance." 

Sec.  478.  In  the  case  of  noxious  vapors,  as  with  smoke,  they 
create  a  nuisance  whenever  they  produce  injury  to  any  class  of 
property  belonging  to  another,  or  when  they  render  the  enjoy- 
ment of  property  within  the  sphere  of  their  operations,  physically 
uncomfortable.1  Yapors  that  injure  buildings  by  producing  dis- 
coloration,2 or  that  are  pregnant  with  dust  that  settles  upon  the 
premises  or  enters  the  dwellings  of  others,  producing  annoyance 
and  damage,"  or  that  are  charged  with  elements  that  are  in  any 
wise  deleterious  or  annoying  even  to  those  who  inhale  them,4  or 
that  are  charged  with  stenches  that  are  offensive  to  the  senses,"  or 
that  are  injurious  to  any  species  of  property,  however  delicate  in 
character  or  quality,"  or  which,  by  reason  of  their  noxious  qualities, 
are  in  any  wise  substantially  injurious  to  the  property,  health  or 
comfort  of  those  within  their  sphere,  create  an  actionable  nuisance/ 

Sec.  479.  The  fact  that  the  defendant  was  not  aware  of  the 
noxious  results  of  his  trade,  is  no  defense,  and  furnishes  no  excuse 
for  its  exercise.  If  in  point  of  fact  it  is  productive  of  ill  results, 
it  is  a  nuisance,  and  the  fact  that  similar  establishments  exist  in 
populous  localities  that  have  never  been  the  subject  of  complaint, 
does  not,  in  any  measure,  serve  to  protect  him  from  the  conse- 
quences, if  his  establishment,  proves  a  nuisance,"  The  question 
is  one  of  results.'  Even  a  business  that  has  been  regarded  as  a 
nuisance  p&r  se  may  be  so  conducted  in  a  populous  locality  as  not 
to  be.  a  nuisance,"  while  a  business  lawful  in  itself,  and  which  has 
never  been  regarded  as  noxious  or  injurious  in  its  results,  may 

1  Roberts  u.  Clarke,  17  L.  T.  (N.  S.)  277;  Hutchins  v.  Smith,  ante;  Walter 

384  ®.  Selfe,  4  Bng.  L.  &  Eq.  15. 

*  Cooke  v.  Forbes,  5  L.  R.  Eq.  Ca.  6  Rex  ■».  Niel,  3  C.  &  P.  486. 

166.    Discoloration  of  cocoanut  fibers  8  Cooke  v.  Forbes,  5  L.  R.  Eq.  Ca, 

hung  out  to  dry.     Cooper   b.  North  166. 

British  Railroad  Co.,  35  Jur.  169.     In-  '  Tipping  v.  St.  Helen  Smelting  Co. 

jury  to  houses  by  discoloration.  Cart-  11  H.  L.  Cas.  643. 

Wright   v.  Gray,  13  Grant's  Ch.  Ca.  8  Rex  v.  Niel,  3  C.  &  P.  485. 

Ont.)  400.    Discoloration  of  linen.  •  Tipping  e.  St.  Helen  Smelting  Co. 

8  Id.;    Hutchins  v.  Smith,  63  Barb.  11  H.  L.  Cas.  643. 

(N.  T.  S.  C.)  352.  I0  Du  Bois  v.  Budlong,  10  Bos.  (N.  T 

4  Saville  v.  Killner,  26  L.  T.  (N.  S.)  S.  C.)  700. 
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be  so  conducted  as  to  become  a  nuisance  of  the  worst  character.1 
In  determining  the  question  of  nuisance,  the  first  and  important 
question  is,  is  the  use  of  the  property  complained  of  productive 
of  injurious  results  to  the  party  seeking  relief  ?  If  so,  the  nui 
sance  is  established,  and  liability  attaches  for  all  the  consequences 
unless  the  injury  results  from  an  ordinary  use  of  property,  and 
without  the  fault  of  the  owner  or  the  person  sought  to  be 
charged." 

Sec;  480.  The  fact  that  the  locality  is  given  up  to  works  pro- 
ducing similar  results,  does  not  relieve  one  from  liability  if  defi- 
nite injury  results  from  his  works,  and  is  clearly  traceable  there- 
to,* for  no  place  is  a  convenient  place,  for  a  noxious  trade,  if 
located  where  it  produces  actual  injury  to  another.*  If  other 
nuisances  exist  of  a  similar  character  to  the  one  complained  of, 
yet,  if  the  works  complained  of  sensibly  add  to  the  nuisance, 
increase  the  injury,  and  are  clearly  productive  of  damage  to  an 
extent  that  did  not  exist  before,  they  are  a  nuisance,  and  action- 
able as  such  at  law,  and  a  court  of  equity  will  restrain  their 
operations  to  the  extent  necessary  to  relieve  the  party  injured 
from  the  damage  thereby  inflicted.  Neither  is  it  a  defense  that 
the  property  of  the  plaintiff,  injury  to  which  is  complained  of,  is 
in  part  devoted  to  uses  that  are  also  nuisances." 

Sec.  481.  In  MeKeon  v.  See,  referred  to  in  the  previous  note, 
Robertson,  Oh.  J.,  in  discussing  this  question,  says,  "  The  defend- 
ant undertook  to  show  that  the  whole  vicinity  was  of  such  an 
inferior  character,  such  a  nest  of  nuisances,  that  one  more  or  less 
would  not  affect  it ;  and  that  even  the  plaintiff  herself,  before 
she  had  sustained  any  injury  from  the  defendant's  acts,  had. con- 
verted her  own  premises  into  one.     Certain  occupations,  trades  or 

^ickardfl.  Collins,  23  Barb.  (N.  Y.  C.    (Sc.)  237;    Tipping  v.  St.  Helen 

S.  C.)  444.  Smelting  Co.,  11  H.  L.  C.  642;  Milli- 

s  Pinckney  n.  Ewing,  4  L.  T.  (N.  S.)  gan  v.  Elias,  12  Abb.  Pr.  (N.  T.)  259 ; 

365.  Downie  ®.  Oliphant,  17  F.  C.  491  ;  Wal- 

3  Pickard  v.  Collins,  ante ;  Mohr  v.  ter  v.  Selfe,  4  Eng.  Law  &  Eq.  20. 

Gault,  Wis.  "  Tipping  n.  St.  Helen  Smelting  Co., 

■ l  Crossly  &  Sons  v.  LigHtolwer,  4  L.  4  B.  &  S.  608 ;  116  E.  C.  L.  608 ;  11  H. 

B.  Eq.  Ca.  279 ;  Peck  v.  Elder,  3  Sandf.  S.  C.  642. 

(N.  Y.  S.  C.)  126 ;  MeKeon  v.  See,  4  6  MeKeon  v.  See,  4  Robt.  (N.Y.  S.  C ) 

Robt.  (N.  Y.  S.  C.)  469 ;  Rex  «.  Niel,  2  %>9     But  see  Gilbert  v.  Showerman,  23 

C.  &  P.  485  ;  People  v.  Mallory,  4  N.  Y.  Wcb  ff.j.  .D,?°Jin«  v\ Ty,?an'  2fl  l°^.pur- 
Sup.  Ct.  567;  Charity  e.  Riddle,  14  P.  &Y°  17Bi  Kobinson  «■  B™gh.  31  M.oh. 
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manufactures  may  become  a  nuisance  in  a  populous  city,  that 
would  not  be  so  in  the  country,  or  among  a  scattered  population. 
But  I  know  of  no  principle  which  outlaws  premises  upon  which 
a  nuisance  exists,  so  as  to  prevent  the  owner  from  being  protected 
against  other  nuisances  on  other  premises."  The  soundness  of 
this  doctrine  is  apparent.  If  A  erects  chemical  works  upon  his 
lands  adjoining  the  lands  of  B,  which  emit  dense  volumes  of 
smoke,  can  B  also  erect  similar  works  upon  his  premises  and  pro- 
ductive of  similar  results,  with  chimneys  so  arranged  that  the 
smoke  escaping  therefrom  enters  the  works  of  A,  to  the  damage 
of  his  property  or  its  comfortable  enjoyment,  and  justify  in  an 
action  for  damages,  upon  the  ground  that  A's  works  emit  an  equal 
quantity  of  smoke  with  his  own  ?  Most  clearly  not.  It  is  not 
the  mere  production  of  smoke  or  noxious  vapors  that  makes  a 
nuisance,  but  the  production  of  them  in  such  quantities,  and  dis- 
charging them  in  such  a  manner  as  to  produce  injurious  results 
to  others.  There  can  be  no  offset  of  one  tort  against  another, 
and  the  fact  that  the  party  complaining  of  a  tortious  act  com- 
mitted by  B,  has  also  been  guilty  of  a  tort  against  B,  will  not 
excuse  B  from  liability  to  A,  neither  will  B's  tort  excuse  A  from 
his  liability  to  B.  But,  while  this  is  the  rule  in  a  court  of  law, 
in  equity,  a  nuisance  will  not  be  restrained  at  the  suit  of  one  who 
is  himself  guilty  of  a  similar  nuisance,  unless  he  shows  that  the 
injury  is  clear  and  unmistakable,  and  the  result  of  a  waut  of  care 
or  skill  on  the  part  of  the  owner,  and  is  not  properly  compensa- 
ble in  damages  by  a  suit  at  law.1 

Seo.  482.  "While  it  is  true  that  the  fact  that  nuisances  existed 
in  the  neighborhood  before  the  plaintiff  came  there,  is  no  defense 
either  in  law  or  equity  to  an  action  for  damages  resulting  from  a 
nuisance,  or  to  restrain  its  continuance,'  yet,  if  the  plaintiff  erects 
buildings  there  which  are  in  part  devoted  to  business  purposes 
which  are  productive  of  results  similar  to  those  produced  by  other 
works  in  the  vicinity,  he  does  not  by  also  occupying  a  part  of  his 
building  as  a  dwelUng,  acquire  any  superior  right  over  the  other 

]  Richards  <o.  Phenix  Iron  Co.,  57    70  Penn.  St.  102 ;  Woloott  ®.  Melliok, 
Penn.  St.  105;  Gilbert  v.  Showerman,    3  Stockt.  (N.  J.)  204. 
23  Mich  448 ;  Huckenstine's  Appeal,        *  St.  Helen  Smelting  Co.  v.  Tipping, 

1  L.  R.  Ch.  App.  66. 
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works  so  long  as  they  are  properly  conducted  in  the  usual  and 
ordinary  way,  which  will  entitle  him  to  the  interposition  of  a 
court  of  equity  to  restrain  their  operations,  until  his  right  has 
first  been  established  at  law.1  Nor  will  a  court  of  equity,  under 
such  circumstances,  interfere  by  injunction  as  a  matter  of  course, 
even  after  verdict,  unless  the  injury  is  of  such  a  character,  and  tae 
equities  are  so  strong  as  to  leave  no  doubt  of  the  justice  of  suc.'i 
a  remedy.  In  Luscombe  v.  /Steere*  the  court  held  that  "  a  verdict 
at  law  is  not  necessarily  such  an  establishment  of  the  right  or 
damage  as  entitles  a  party  to  an  injunction.  In  order  to  warrant 
that  remedy  even  after  verdict,  there  must  be  material  damage 
and  great  mischief  shown  to  result  from  the  nuisance." 

In  Broadbent  v.  Imperial  Gas-light  Co.,  heard  in  the  House 
of  Lords,  this  question  was  discussed,  and  it  was  held  that  while 
a  verdict  at  law  generally  was  such  an  establishment  of  the  party's 
right  as  entitled  him  to  a  perpetual  injunction,  yet,  that  this  is  not 
necessarily  the  case,  where  the  damages  are  trifling,  or  where  the 
obvious  equities  of  the  case  do  not  warrant  the  remedy. 

Sec.  483.  In  determining  the  right  of  a  party  to  an  injunction, 
after  a  verdict  in  his  favor  by  a  court  of  law,  the  court  will  con- 
sider the  relative  loss  to  either  party,  the  character  of  the  property 
for  which  protection  is  sought,  the  character  of  the  locality  in  which 
the  nuisance  exists,  and  whether  the  injury  is  properly  compen- 
sable in  damages.*  In  the  language  of  Swayne,  J.,  in  Parker  v. 
Wirmipiseogee  Lake  Cotton  and  Woolen  Co.:*  "After  the  right  has 
been  established  at  law,  a  court  of  chancery  will  not,  as  of  cowse, 
interpose  by  injunction.  It  will  consider  all  the  circumstances, 
the  consequences  of  such  action,  and  the  real'  equity  of  the  case." 

The  rule  is,  that  even  though  the  damage  is  small,  merely 
nominal,  yet  if  the  injuiry  is  of  a  continuous  nature,  so  as  to 
operate  as  a  constantly  recurring  grievance,  the  courts  will  re- 

1  Gilbert  v.  Showerman,  23  Mich.  Co.,  2  Black  (U.S.)  545;  Curtis  fl.  Wins- 

448  ;  Doellner  v.  Tynan,  38  How.  Pr.  low,  38  Vt.  690;  Wolcott  v.  Mellick,  3 

(N.Y.)  176  ;  Richards  v.  Phenix  Iron  Stockt.  (N.  J.)  204;  Sutcliffe  v.  Wood, 

Co.,  57  Penn.  St.  105;  Huckenstine's  86  Eng.  Law  &  Eq.  217. 

Appeal,  70  Penn.  St.  102.  'Curtis    v.   Winslow,  38  Vt.   690; 

5  Luscombe  v.  Steere,  17  L.T.(N.S.)  Sprague  v.  Rhodes.  4  R.  I.  301. 

229 ;  Broadbent  v.  Imperial  Gas  Co.,  *  Parker  v.  Winnipiseogee  Lake  Cot- 

7  De  Gex,  M.  &  G.  436 ;  Parker  v.  Win-  ton  and  Woolen  Co.,  2  Black.  (IT.  S.) 

nipiseogee  Lake  Cotton  and  Woolen  553. 
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strain  it,  to  avoid  a  multiplicity  of  actions ; '  but,  if  the  damage 
is  small,  and  the  injury  only  occasional,  accidental,  rather  than  a 
probable  and  necessary  consequence,  an  injunction  will  be  denied.' 
Necessarily,  each  case  must  be  governed  by  the  circumstances 
that  surround  it,  and  by  the  relative  equities.  The  value  of  the 
property  affected  by  the  nuisance  on  the  one  hand,  and  the  value 
of  the  property  to  be  affected  by  the  injunction  on  the  other, 
may  be  considered,  but  they  are  not  necessarily  to  influence  the 
result.'  If  there  is  a  clear  violation  of  a  right,  and  the  injury 
is  of  a  continuous  nature,  an  injunction,  at  least  after  a  verdict 
at  law,  becomes  almost  a  matter  of  right,  irrespective  of  the 
interests  to  be  affected  thereby.4  The  instances  where  it  has 
been  refused  are  infrequent,  and  are  cases  where  the  obvious 
equities  rendered  the  granting  of  it  unjust."  In  Sutcliffe  v. 
Wood,  which  was  an  action  for  an  injunction  to  restrain  the 
defendants  from  discharging  the  refuse  from  their  dye-works  into 
the  Bowling  Beck  to  the  damage  of  the  plaintiff's  works,  it 
appeared  that  the  plaintiff  had  brought  an  action  at  law  and 
obtained  a  verdict  against  the  defendant  for  the  injury,  thus 
establishing  his  right  and  the  nuisance. 

Kindeesley,  V.  C,  in  passing  upon  the  question  whether  the 
•verdict  at  law  established  the  plaintiffs'  right  to  an  injunction, 
said :  "  If  the  plaintiffs  have  established  their  legal  right,  and, 

1  Coming  ts.  Troy  Iron  and  Nail  Fao-  the  nuisance,  and  to  those  which  will 

tory,  40  N.  T.  191 ;  Sutcliffe  v.  Wood,  probably    ensue.     Goldsmid    v.   Tun- 

8  Eng.  Law  &  Eq.  217;  Coulson  v.  bridge  Wells  Co.,  1  L.  R.  Ch.  App.  349. 

White,  3  Atk.  21 ;  Wood  v.  Waud,  13  2  Sutcliffe  t>.  Wood,  8  Eng.  Law  & 

Jur.  472;  Attorney-General  v.  Nichol,  Eq.  217. 

16  Vesey,  338 ;  Elmhirst  v.  Spencer,  2  *  Holsman  v.  Boiling  Spring  Bleach- 
Mac.  &  G.  45;  Bipon  v.  Hobart,  8  M.  ing  Co.,  14  N.  J.  335. 
&  K.  178 ;  Parker  8.  Lake  Co.,  2  Black.  4  Embrey  v.  Owen,  6  Exch.  353;  Canal 
(U.S.)  545;  Norris  B.Hill,  1  Mann, 202;  Co.  ®.  King,  14  Q.  B.  122. 
Clark  D.  White,  2  Swan  (Tenn.),  540;  5  Luscombe  v.  Steere,  14  L.T.  (N.S.) 
Milhau  v.  Sharp,  28  Barb.  (N.  Y.)  228;  229  ;  Broadbent  v.  Imperial  Gas  Co.,  7 
Bemis  v.  Upham,  13  Pick.  (Mass.)  De  G.  M.  &  G.  436.  If  the  injury  com- 
171 ;  Hayden  c.  Tucker,  37  Mo.  214 ;  plained  of  be  to  the  primary  use  of 
Wilson  v.  Townsend,  1  Dr.  &  Sm.  water,  the  law  will  imply  substantial 
327;  Attorney-General  v.  Sheffield  damage  even  though  the  actual  pecu- 
Gas  Co.,  3  D.  M.  &  G.  319;  Car-  niary  damage  is  small.  Goldsmid  «. 
lisle  v.  Cooper,  6  C.  E.  Green  (N.  J.),  Tunbridge  Wells  Improvement  Co.,  1 
576 ;  Holsman  n.  Boiling  Spring  Co.,  L.  R.  Ch.  App.  349.  But  if  the  injury 
14  N.  J.  335  ;  Elliott  ■b.NTE.  R.R.  Co.,  is  to  the  secondary  use  of  water,  sub- 
1  J.  &  H.  156,  the  court  will  interfere  stantial  damage  must  be  proved.  Elm- 
to  enjoin  a  threatened  nuisance  when  hirst  v.  Spencer,  2  M.  &  G.  45 ;  Ling- 
the  fact  of  nuisance  is  clearly  estab-  wood  v.  Stowmarket  Co.,  1  L.  R.  Eq. 
lished.  The  court  will  look  to  all  the  Cas.  77 ;  U.  M.  M.  Co.  v.  Dangberg,  2 
consequences'  that  have  ensued  from  Sawyer  (U.  S.  C.  C),  450. 
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while  they  are  in  the  enjoyment  of  that  right,  another  person 
comes  and  erects  machinery  or  any  manufacturing  works  on  that 
same  stream  above  the  plaintifis'  works,  and  by  his  manufactur- 
ing process  so  fouls  the  water  as  that,  instead  of  coming  as  before, 
pure  and  unsullied,  to  the  plaintiffs'  works,  it  arrives  there  in  a 
lefes  pure  and  serviceable  state,  so  as  seriously  and  continuously 
to  obstruct  the  effective  carrying  on  of  the  plaintiffs'  manufac- 
ture, and  if  the  injunction  will  restore,  or  tend  to  restore,  the 
plaintiffs  in  a  position  in  which  they  have  a  right  to  stand,  and 
in  which  they  stood  before ;  and  if  the  injury  which  is  occasioned 
by  the  works  complained  of  is  of  such  a  nature  that  the  recovery 
of  pecuniary  damages  would  not  afford  an  adequate  compensa- 
tion ;  and  if  the  plaintiffs  have  not  slept  upon  their  rights,  and  have 
not  acquiesced,  either  actively  or  passively,  in  the  acts  which 
they  now  complain  of,  but  have  used  due  diligence  and  vigilance 
to  take  such  steps  as  are  proper  and  necessary  to  vindicate  their 
rights,  I  think,  as  a  general  rule,  the  plaintiffs  would  have  a  right 
to  come  to  a  court  of  equity  and  say,  'do  not  put  us  to  bring 
action  after  action  for  the  purpose  of  recovering  damages,  but 
interpose  by  a  strong  hand  and  prevent  the  continuance  of  those 
acts  altogether,  in  order  that  our  legal  rights  may  be  protected 
and  secured  to  us ; '  I  say  as  a  general  rule  and  principle,  because 
it  must  not  be  forgotten,  that  of  necessity,  whenever  a  court  of 
equity  is  called  on  for  an  injunction  in  cases  of  this  nature,  it 
must  have  regard,  not  only  to  the  dry,  strict  rights  of  the  parties, 
but  must  have  regard  to  the  surrounding  circumstances,  to  the 
rights  and  interest  of  other  parties  more  or  less  involved  in  it. 
*  *  *  I  am  far  from  saying  that,  because  in  the  action  at  law 
the  court  of  law  and  a  jury  have  only  given  a  shilling,  or  a,  farthing 
damages,  that  the  injury  is  not  serious,  and  that  it  may  not  be 
a  cause  for  granting  an  injunction.  I  have  also  used  the  term 
'  continuous  injury.'  By  continuous  I  do  not  mean  never  ceasing, 
but  recurring  at  repeated  intervals,  so  as  to  be  of  repeated  occur- 
rence, and  so  as  to  be  of  the  same  sort  of  damnification,  as  an 
actual  continuous  mischief  would  be.  *  *  *  Another  ground 
for  granting  or  refusing  an  injunction  in  favor  of  one  in  whom  the 
legal  right  exists,  is  whether  he  will  thereby  be  restored  to  the 
right  he  has  established  as  against  the  defendant." 
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This  is  the  rule  as  between  parties  when  the  injury  to  water  is 
to  its  secondary  use.  As  between  those,  where  the  injury  com- 
plained of  is  to  the  'primary  use,  applying  the  doctrine  of  this 
case,  as  well  as  of  all  the  cases,  it  is  evident  that  a  verdict  at  law, 
establishing  the  right,  would,  if  the  injury  is  of  a  continuous 
nature,  entitle  the  party  in  whom  the  right  exists,  to  an  injunc- 
tion, even  though  the  damages  were  merely  nominal.1 

Sec.  4:84:.  But,  while  it  is  true  that  a  person,  by  devoting  his 
property  to  uses  that  are  in  law  regarded  as  a  nuisance,  may 
thereby  be  estopped  from  proceeding  to  abate  another  similar 
nuisance  in  the  same  locality  which  is  properly  conducted ;  yet, 
the  mere  fact  that  his  property  is  so  used,  will  not  operate  as  a 
defense,  where  the  injury  results  from  an  improper  or  unskillful 
prosecution  of  the  business  in  the  same  locality,  by  another;*  nor 
will  it  operate  as  a  defense  in  an  action  against  a  person  carrying 
on  a  nuisance  of  a  different  character,  whereby  his  property  is 
injured y  or  the  proper  prosecution  of  his  business  is  impaired.' 

Sec.  485.  There  can  be  no  excuse  for  an  actual  nuisance.4 
The  lawfulness  of  the  trade,6  its  usefulness,'  its  actual  necessity 
even,  affords  no  excuse,  and  is  in  no  measure  a  defense.  The 
fact  that  the  best  appliances  and  methods  known  to  science  have 
been  adopted,  or  that  the  highest  degree  of  care  and  skill  has 
been  exercised  in  carrying  it  on,  is  no  defense ;  if  actual  injury 
ensues,  the  works  are  a  nuisance,  and  must  yield  to  the  superior 
rights  of  others.7 

1  Holsman  v.  Boiling  Springs  Co.,  14  Lambert,  3  Ii.  R.  Bq.  Cas.  409  ;  Cooke 

N.  J.    385;  Goldsmid   v.  Tunbridge  v.  Forbes  5  id.  166  ;  Rhodes  v.  Dunbar, 

Wells  Co.,  1  L.  R.  Ch.  App.  349;  Stock-  57  Penn.  St.  274. 

port  Water  Works  Co.  v.  Potter,  7  H.  'Gilbert  v.    Showerman,  23  Mich. 

&  N.  160 ;  Spokes  v.  Banbury  Board,  448. 

1  L.  R.  Eq.  Cas.  42 ;  Canal  Co.  v.  King,  3.  Doellner  v.  Tynan,  38  How.  Pr.  (N.  Y.) 

1fi    Rpov    «qn      Wtipm    th«    nniHanrn  176:  Cooke  1).  Forbes,  5  L.  B.  Eq.  Cas.  166. 

lb  Hear.  bdU.     Where    the    nuisance  4  McKeon  „.  See,  4  Kobe.  (N  Y.  S.  C.) 

complained  of  is  an  injury  to  a  natural  im.  (jookeu.  Forbes,  5  L  K.  Eq.  Cas.  166. 

right,  as  to  the  air  or  to  water,  by  cor-  5.  Poynton  v.  Gill,  "  Rolle's  Abr.  HO. 

rupting  the  same,  an  injunction  will  *•  Attorney-General  v.  Colney  Hatch  Lu- 

issue,  although  the  actual  damage  is  TS^TA^^tiA.^.) 

merely  nominal.     Casebeer  v.  Mowrey,  330;  Cahill  v.  Eaatman,  18  Minn.  324:  10 

55  Penn.  St.  419 ;  Coulson  v.  White,  3  Am.  Rep.  184.    In  Chute  v.  State,  19  Minn. 

A+V  01.  Woltnrtt   Sfilfn  A  Tfmir    T,aw  <*71i  evidence   that    the    defendant  con- 

r*£-    U  Walte,r  v.  cseiie,  1  nag.  mw  gulted  competent  buiiders  wag  heid  not 

&  Bq  20.;  Bamford  v.  Turnley,  3  B.  &    admissible.    The  question  is  simply,  is 
8.  62 ;  St.  Helen  Smelting  Co.  v.  Tip-    the  building  a  nuisance. 
ping,  11  H.    L.  Cas.  642 ;   Crump  v. 


534  NOXIOUS  VAPOES. 

Sec.  486.  The  question  of  care  and  skill,  and  the  employment 
of  the  best  and  most  improved  appliances,  only  becomes  material 
when  the  works  have  been  authorized  by  the  legislature.  In  all 
other  instances,  it  is  of  no  avail,  and  is  not  properly  admissible 
in  evidence,  except  where  other  than  actual  damages  are  clainc  ed,1 
or  when  the  trade  is  carried  on  in  a  convenient  place." 

Sec.  487.  Not  only  are  those  trades  which  produce  noxious 
vapors  that  injuriously  affect  the  atmosphere  floating  over 
another's  premises  nuisances,  but  any  use  of  property  whereby, 
by  artificial  means,  noxious  gases  or  vapors  are  developed,  whether 
for  the  purposes  of  trade  or  not,  are  equally  so.  The  collection 
of  water  in  artificial  ponds  or  trenches,  or  the  setting  back  of 
water  by  means  of  dams  or  other  artificial  devices,  whereby  the 
water  becomes  stagnant  and  emits  unpleasant  odors,  or  unwhole- 
some or  injurious  gases,  is  as  great  a  nuisance,  and  equally  as 
actionable  or  indictable,  as  are  furnaces  for  the  smelting  of  lead, 
copper,  or  other  substances  that  send  out  destructive  or  injurious 
vapors.3 

It  was  held  in  the  case  of  Green  v.  The  Mayor  of  Savannah, 
6  Ga.  1,  that  the  city  government  of  Savannah,  being  authorized 
by  its  charter  to  regulate  nuisances  within  its  limits,  had  the 
power  to  prevent  the  cultivation  of  rice  within  the  city  limits,  it 
being  a  branch  of  agriculture  injurious  to  the  health  of  the  city, 
by  reason  of  the  unwholesome  gases  developed  and  imparted  to 
the  atmosphere  from  the  stagnant  water  essential  to  its  cultiva- 
tion. 

Sec.  488.  The  law  does  not  balance  conveniences,  nor  recog- 
nize the  relative  difference  in  damage,  between  the  injury  to  the 
rights  of  others  on  the  one  hand,  and  the  damage  and  loss  which 
will  be  entailed  upon  the  person  who,  by  the  use  of  his  property 

1  Fletcher  v.  By  land,  1L.B.  Exch.  v.  Milwaukie,  10  id.  343 ;  Smith  ®.  Mil- 
384 ;  Tremain  v.  Cohoes  Co.  ,3  N.  Y.  waukie,  18  id.  63 ;  Booker  a.  Perkins, 
169.  14  id.  79 ;  Lanning  b.  State,  1  Chand. 

2  Dollner  v.  Tynan,  38  How.  Pr.  (Wis.)  178 ;  Stoughton  *>.  State,  5  Wis. 
(N.  T.)  176 ;  Gilbert  *.  Showerman,  33  391 ;  Commonwealth  e.  Webb,  6  Band. 
Mich.  448.  ( Va.)  736 ;  Spencer  v.  Commonwealth 

3  Neal  v.  Henry,  Meigs  (Tenn.),  17  ;  3  Leigh  ( Va.),  759 ;  Miller  u.  True- 
Bigelow  v.  Newell,  10   Pick.  (Mass.)  heart,  4  id.  C69. 

348;  Day  v.  State,  4  Wis.  387;  Weeks 
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in  a  particular  manner,  yiolates  those  rights,  by  having  his  works 
declared  a  nuisance,  and  being  compelled  to  remove  them  on  the 
other.  The  fact  that  the  injury  is  slight,  is  no  excuse  or  defense ; 
if  a  right  is  clearly  violated,  the  works  producing  them  are  nui- 
sances, and  must  yield  to  the  superior  right.  It  makes  no  differ- 
ence that  the  works  are  really  in  the  interests  of  society,  and 
necessary  for  the  preservation  of  the  health  of  a  community,  if 
they  are  of  that  noxious  character,  or  produce  those  noxious 
results  that  bring  them  within  the  idea  of  a  nuisance,  the  person 
maintaining  them  is  liable  for  all  damages  resulting  to  individuals 
specially  injured  thereby,  and  to  indictment  as  for  a  public  nui- ' 
sance  where  the  location  of  the  works  and  their  effects  are  such 
as  to  injure  the  public.' 

Thus,  in  the  case  of  The  Attorney-General  v.  Leeds,  39  L.  J. 
354,  the  town  of  Leeds  was  indicted  for  a  public  nuisance  created 
by  discharging  the  sewage  of  the  town  into  a  river,  and  thereby 
polluting  and  corrupting  the  water  of  the  stream.  The  defend- 
ants insisted  that  the  discharge  of  the  sewage  into  the  river  in 
question  was  the  only  practicable  method  by  which  the  town 
could  be  drained,  and  that  the  preservation  of  the  health  of  the 
town  in  a  great  measure  depended  upon  the  sewage  being  dis- 
charged there.  But  the  court  held  that  this  was  no  defense. 
That  in  prosecutions  or  actions  for  nuisances,  the  court  would  not 
balance  conveniences ;  but,  when  the  right  and  its  violation  was 
clear,  there  could  be  no  excuse  urged,  that  would  protect  the  per- 
son or  corporation  that  produced  the  injury  from  all  the  conse- 
quences, civil  or  criminal. 

Sec.  489*.  Ths  question  as  to  what  is  a  convenient  place  for  the 
exercise  of  a  noxious  trade  is  to  be  determined  by  the  single  test, 
whether  it  is  prosecuted  in  a  locality  where  no  injurious  results 
ensue  to  others.  If  injurious  consequences  to  others  do  in  fact 
ensue  therefrom  which  amount  to  an  actionable  injury,  the  place 

1  Attorney-General  v.  Colney  Hatch  (N.  S.)  79  ;  Broadbent  v.  Imperial  Gas 

Lunatic  Asylum,  4  L.  E.  Ch.  App.  146 ;  Co.,  7  De  G.  M.  &  G.  436 ;  Kespublica 

Poynton  v.  Gill,  1  Rolle's  Abr.  140 ;  v.  Cauldwell,  1  Dallas  (0.  S.),  160 ;  Rex 

Holsman  v.  Boiling  Springs  Co.,  14  N.  v.  Ward,  4  Ad.  &  El.  385 ;  Rex  v.  Mor- 

J.  335 ;  Bamford  v.  Turnley,  3  B.  &  S.  ris,  1  B.  &  Ad.  441 ;  Rex  v.  Grosvener, 

62;  Beardmore  v.  Treadwell,  3  Giff.  2  Starkie,  511 ;  Folkesfl.  Chad,  3  Doug. 

683;  Attorney-General'».  Leeds,  39  L.  340;  The  King  v.  Dewsnap,  16  East 

J.  354;   Roberts  v.  (Jlark,  17  L.  T.  194. 
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is  not  a  convenient  place,  and  the  works  are  a  nuisance.1  In  the 
language  of  Justice  Melloe,  in  his  charge  to  the  jury,  in  Tipping 
v.  St.  Helen  Smelting  Co.,  11  H.  L.  Cas.  642,  "  A  man  may  do 
any  act  on  his  own  land  which  is  not  unlawful.  When  I  say 
unlawful,  I  mean  any  act  which  is  not  wrong.  He  may  erect  a 
lime  kiln  if  it  is  in  a  convenient  place,  but  the  meaning  of  a 
convenient  place  is,  that  it  must'befh  a  place  where  he  will  n°t 
do  an  actionable  injury  to  another,  because  a  man  may  not  so 
use  his  own  property  as  to  injure  another.  When  he  sends  onto 
the  lands  of  his  neighbor  noxious  smells,  smoke,  etc.,  then  he  is 
not  doing  an  act  on  his  own  property  only,  but  he  is  doing  an  act 
on  his  own  property  also;  because  every  man  has  a  right,  by  the 
common  law,  to  the  pure  air  and  to  have  no  noxious  smells  sent 
on  his  land,  unless  by  a  period  of  time  a  man  has,  by  what  is 
called  a  prescriptive  *right,  obtained  the  power  of  throwing  a 
burden  on  his  neighbor's  property.  *  *  *  If  a  man,  by  an 
act,  either  by  the  erection  of  a  lime  kiln,"  or  copper  works,"  or  any 
works  of  that  description,  sends  over  his  neighbor's  land,  that 
which  is  noxious  and  hurtful  to  an  extent  which  sensibly  dimin- 
ishes the  comfort  and  value  of  the  property,  and  the  comfort  of 
existence  of  that  property,  that  is  an  actionable  injury.  That  is 
the  law.  But  when  you  come  to  the  question  of  facts,  there  is 
no  doubt  you  must  take  into  consideration  a  variety  of  circum- 
stances. In  deciding  whether  or  not  a  man's  property  has  been 
sensibly  injured  by  the  actions  of  another  person  on  his  own  land, 
of  course  you'  will  consider  the  place,  the  circumstances,  and  the 
whole  nature  of  the  thing.  It  would  not  be  sufficient  to  say  that 
noxious  vapors  have  come  on  the  land  of  another,  but.  you  must 
consider  to  what  degree,  and  to  what  extent  they  have  come,  and 
whether  they  have  come  from  the  premises  of  the  defendant. 
*     *     *    Whether  a  nuisance  has  been  caused  by  the  defendants 

1  Pinckney  v.  Ewens,  3  L.  T.  (N.  S.)  (N.  S.)  266;  Eex  v.  Williams,  6  C.  & 
741 ;  Stockport  Waterworks  Co.  t>.  Pot-  P.  686  ;  Stockport  Water  Works  Co, 
ter,  7  H.  &  N.  167  ;  Tipping  v.  St.  v.  Potter,  7H.&N.  167 ;  Beardmore  v, 
Helen  Smelting  Co.,  11  H.  L.  Cas.  643.  Treadwell,  3    Giff.    683  ;    Barwell    v. 

2  Aldred's  Case,  5  Coke,  58;  Hutchins  Brooks,    1    L.    J.    75 ;    Broadbent    c, 
v.  Smith,  63  Barb.  (N.  Y.  S.  C.) ;  Ric  Imperial  Gas  Co.,  7  D.  M.  &  G.  436 
de  D.  v.  R.  &  S.,  4  Assize  Book,  pi.  3,  Bamford  v.  Turnley,  3  B.   &  S.   62 
p.  6.  Roberts  v.  Clark,  17  L.  T.  (N.  S.)  79 '; 

3  Tennant  o.  Hamilton,  7  Cr.  P.  122 ;  Cleveland  v.  Gas  Co.,  5  C.  E.  Green 
Bankhardt  v.  Houghton,  37  Beavan,  (N.  J.),  294. 

435 ;  Houghton  v.  Bankhardt,  3  L.  T. 
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at  all,  the  nature  of  the  locality,  the  character  of  the  works,  and 
every  other  fact  in  the  case,  must  be  taken  into  consideration,  and 
so  Eele,  Ch.  J.,  says,  in  a  case  which  has  been  handed  up  to  me. 
'  The  time,  the  locality  and  so  on,  are  all-  circumstances  to  be  taken 
into  consideration  upon  the  question  of  fact,  whether  an  actionable 
injury  has  been  occasioned  by  a  man  to  his  neighbor  or  not.' " 

The  question  as  to  what  is  a  convenient  place,  is  a  mixed  ques- 
tion of  law  and  fact.  If  no  damage  ensues  in  consequence  of 
the  works,  then  the  place  is  a  convenieut  one,  but  if  damage 
ensues  then  the  place  is  not  convenient,  and  the  only  question  for 
the  jury,  is  the  simple  question,  whether ,  the  works  produce  a 
sensible  injury  to  the  property  or  impair  its  comfortable  enjoy* 
ment. 

In  Pmckney  v.  Ewens,  3  L.  T.  (N.  S.)  741,  the  court  submitted 

three  questions  to  the  jury :  1.  Was  the  plaintiffs  enjoyment  of 

"his  property  sensibly  diminished  by  the  nuisance,  if  any,  carried 

on  by  the  defendant  ?     2.  Is  the  trade  of  a  fell-monger  a  proper 

trade  ?     3.  Was  the  trade  carried  on  in  a  proper  place  ? 

The  jury  having  found  for  the  plaintiff  upon  the  first  question, 
although  they  found  the  trade  a  proper  one,  and  that  it  was  exer- 
cised in  a  proper  place,  yet  judgment  was  rendered  for  the  plain- 
tiff, upon  the  ground  that  actual  damage  having  resulted  neither 
the  trade  or  place  could  be  regarded  as  proper. 

Sec.  490.  As  further  illustrative  of  the  rules  applicable  to  such 
classes  of  wrongs,  in  determining  the  legal  rights  of  the  parties, 
and  the  question  as  to  whether  the  place  where  the  trade  is  exer- 
cised is  a  convenient  or  proper  place,  it  may  be  said  that  the 
locality,  the  uses  to  which  it  is  devoted,  the  presence  of  other 
nuisances,  their  character  and  extent,  are  all  to  be  considered,  and 
the  injury  complained  of  must  be  directly  or  clearly  traceable  to 
the  works  of  the  defendant.  In  the  language  of  Lord  Cranworth 
in  the  house  of  lords,  in  Tipping  v.  St.  Helen  Smelting  Co.,  write  : 
"  I  perfectly  well  remember  when  I  had  the  honor  to  be  one  of 
the  barons  of  exchequer,  trying  a  case  in  the  county  of  Durham, 
where  there  was  an  action  for  smoke  in  the  town  of  Shields.  It 
was  proved  incontestably  that  smoke  did  come,  and  in  some 
degree  interfered  with  a  certain  person,  but  I  said :  '  You  must 
68 
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look  at  it,  not  with  a  view  to  the  question  whether  abstractly  that 
quantity  of  smoke  was  a  nuisance,  but  wlhether  it  was  a  nuisance 
to  a  person  living  in  the  town  of  Shields  /  because,  if  it  only 
added  in  an  infinitesimal  degree  to  the  quantity  of  smoke,  I 
thought  that  the  state  of  the  town  rendered  it  altogether  impos- 
sible to  call  that  a  nuisance.'  " 

Sac.  491.  The  mere  fact  that  other  nuisances  exist  in  the  local- 
ity that  produce  similar  results  is  no  defense,  if  the  nuisance 
complained  of  adds  to  the  nuisance  already  existing,  to  such  an 
extent  that  the  injury  complained  of  is  measurably  traceable 
thereto.  It  is  not  necessary  that  all  the  injury  should  be  the 
result  of  the  nuisance  sought  to  be  charged ;  if  it  is  of  such  a 
character,  and  produces  such  results  that,  standing  alone,  it  would 
be  a  nuisance  to  the  plaintiff,  the  fact  that  it  is  the  principal, 
though  not  the  sole,  agent  producing  the  injury  is  sufficient,  at 
least  as  evidence  of  the  plaintiff's  right.1 

Seo.  492.  Neither  the  fact  that  the  trade  is  lawful,  or  that  it  is 
needful,  or  that  the  injury  is  unavoidable  in  the  exercise  of  the 
trade,  will  excuse  its  exercise  in  a  locality  where  it  inflicts  actual 
injury  upon  others,  and  that  place  for  the  exercise  of  a  trade,  is  a 
convenient  one  only,  when  it  is  carried  on  where  no  injury  results 
to  others  from  it.'  The  only  question  for  a  jury  is,  whether  injury 
and  damage  result  from  the  use  of  property  complained  of,  and,  if 
the  question  is  submitted  to  them,  whether  the  trade  is  a  lawful 
one,  and  whether  it  is  carried  on  in  a  convenient  and  proper 
manner,  and  they  find  in  the  affirmative ;  yet,  if  they  find  that 
damage  results  to  others  therefrom,  their  verdict  is  entered  for 
the  plaintiff.  The  question  of  the  lawfulness  of  the  trade,  or  the 
convenience  of  the  place,  are  not  proper  questions  for  the  jury ; 
but,  while  on  the  one  hand  it  is  not  error  for  the  court  to  submit 
the  question  to  them,8  neither  on  the  other  is  it  error  to  refuse  to 
do  so.4 

1  People  v.  Mallary,  4  N.  Y.  Sup.  Ct.  11  H.  L.  Cas.  648 ;  Robinson  v.  Baueh, 
Rep.  267  ;  McKeon  v.  See, 51  N.Y.  274;    31  Mich.  291. 

Mulligan  v.  Elias,  12  Abb.  Pr.  (N.  S.)  3  Pinckney  v.  Ewens,  17  L.  T  (N  S  ) 
259.  741. 

4  Stockport    Water    Works   Co.    v 

2  Tipping  v.  St.  Helen  Smelting  Co.,    Potter,  7  H.  &  N.  167. 
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Sec.  493.  In  Stockport  Water  Works  Co.  v.  Potter,  ante,  which 
was  an  action  against  the  defendants,  who  were  calico  printers, 
for  injuries  resulting  to  the  plaintiff  by  the  pollution  of  the 
waters  of  a  stream  flowing  through  the  plaintiffs  land,  by  reason 
of  the  noxious  and  poisonous  ingredients  used  by  them  in  their 
business,  and  discharged  into  the  stream.  Upon  the  trial  at 
assize,  before  Channell,  B.,  the  judge  submitted  several  ques- 
tions to  the  jury,  among  others  the  following : 

"JE/ighth.  Was  the  discharge  of  the  water  from  the  defendants' 
works  with  noxious  matter,  causing  damage  to  the  plaintiffs, 
necessary  and  unavoidable,  or  might  the  same  have  been  avoided 
by  them  by  using  reasonable  care,  that  is,  not  by  any  extravagant 
outlay,  but  in  the  ordinary  course  of  management  of  their  busi- 
ness, with  such  an  outlay  as  such  a  business  requires  ? " 

To  this  question  the  jury  answered  that  they  knew  of  no  means 
by  which  the  injury  could  be  avoided. 

"JVmth.  Has  the  defendant,  by  discharging  matters  into  the 
stream,  occasioned  injury  to  the  plaintiffs  in  excess  of  the  rights 
exercised  by  them  for  twenty  years  before  the  discharge  of  the 
matters  complained  of? 

"Tenth.  Was  the  defendant's  trade  a  lawful  trade,  carried  on 
for  purposes  necessary  or  xiseful  to  the  community,  and  carried 
on  in  a  reasonable  and  proper  manner,  and  in  a  reasonable  and 
proper  place  ? " 

To  the  last  questions  the  jury  returned  an  affirmative  answer, 
and  upon  this  finding  the  judge  directed  a  verdict  to  be  entered 
for  the  plaintiffs,  reserving  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them  upon  the  finding  of  the  jury  upon  the 
tenth  question. 

Upon  hearing  in  exchequer,  Martest,  B.,  said :  "  I  believe  we 
are  all  of  the  opinion  that  there  was  no  evidence  to  go  to  the 
jury  upon  tbe  tenth  question,  and,  secondly,  if  there  was,  it  is 
immaterial,  and  can  have  no  effect  wpon  the  rights  of  the  parties. 
The  tenth  question  was,  was  the  defendant's  trade  a  lawful  trade  ? 
.No  doubt  it  was.  Was  it  carried  on  for  purposes  necessary  and 
useful  to  the  community  ?  No  doubt  it  was.  Was  it  carried  on 
in  a  reasonable  and  proper  manner,  and  in  a  proper  place  ?  On 
that  there  is  really  no  evidence  whatever.    No  one  saw  how  the 
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business  was  conducted,  and  it  is  impossible  to  say  that  there  was 
any  evidence  that  it  was  carried  on  in  a  reasonable  and  proper 
manner,  or  that  there  could  be  any  thing  more  than  a  mere  sur- 
mise on  the  subject.  But  suppose  there  was,  how  could  it  affect 
the  people  of  Stockport  ?  The  defendants  carried  on  their  trade 
primarily  for  their  own  profit,  and  the  public  are  benefited  by 
the  carrying  on  of  all  trades,  for  they  have  an  interest  in  persons 
using  their  industry  and  capital.  But  what  answer  is  that  to 
persons  whose  water  for  drinking  is  affected  by  arsenic  poured 
into  it  by  persons  carrying  on  one  of  these  trades  ? "  The  judg- 
ment of  the  lower  court  was  unanimously  sustained. 
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Sec.  494.  Noisome  stenches  as  a  nuisance. 

495.  Hurtf ulness  or  unwholesomeness  not  necessary. 

496.  A  smell  simply  disagreeable  creates  a  nuisance. 

497.  No  such  thing  as  a  nuisance  per  se  as  applied  to  a  trade. 

498.  Rule  in  Catlin  v.  Valentine. 

499.  Fact  of  nuisance  must  he  proved. 

500.  Rule  as  to  ordinary  uses  of  property. 

501.  Prima  facie  nuisances. 

502.  Nuisances  per  se. 

503.  Change  in  the  rule. 

504.  Slaughter-houses  prima  facie  nuisances. 

505.  Should  be  located  away  from  inhabited  districts. 

506.  Rule  in  Brady  v.  Weeks. 

507.  Coming  to  a  nuisance  no  defense. 

508.  Leasing  premises  subjected  to  nuisance  no  defense. 

509.  Rule  in  Howell  v.  McCoy. 

510.  Regulation  of  slaughter-houses. 

511.  Slaughter-houses  nuisances,  even  when  not  productive  of  noxious 

smells. 

512.  Privies  prima  facie  nuisances. 

613.  Liability  of  parties  for  erections  liable  to  become  nuisances. 
514.  Rule  in  Tenant  v.  Goldwin. 
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Sec.  515.  Tallow  factories  prima  facie  nuisances. 

516.  Melting  houses  —  Downie  v.  Oliphant. 

517.  Rule  in  Peck  v.  Elder. 

518.  Hog-sties  as  nuisances. 

519.  Cattle-yards,  when  nuisances. 

520.  Tanneries  prima  facie  nuisances. 

521.  Soap  boileries  prima  facie  nuisances. 

522.  Eule  in  Howard  •».  Lee. 

523.  Ballamy  v.  Comb  and  Meigs  v.  Lester. 

524.  Eadenhurst  v.  Coates. 

525.  Jamieson  v.  Hillcote,  and  Charity  v.  Riddle. 

526.  Livery  stables,  when  nuisances. 

527.  Stenches,  noise,  or  collection  of  flies. 

528.  Rule  in  Dargan  v.  Waddell. 

529.  Private  stables  may  become  nuisances  from  same  causes. 

530.  Various  uses  of  property  regarded  as  prima  facie  nuisances. 

531.  Injury  to  property  or  its  enjoyment,  test  of  nuisance  from  noxious 

trade. 
532..  Real  injury  essential. 
533.  Time  as  an  element. 
534   Private  actions  for  injuries  sustained  from  noxious  trades  which  are 

public  nuisances. 

535.  Rule  in  Francis  v.  Schoellkoppf,  Ottawa  Gas  Co.  v.  Thompson,  Wes- 

son v.  Washburne  Iron  Co. 

536.  Rule  in  Soltau  s.  DeHeld. 

537.  Special  injuries  defined. 

538.  Rule  in  Rex  v.  Dewsnap. 

539.  Robbing'  Case. 

540.  General  rule. 

541.  When  indictments  lie. 

Sec.  494.  The  corruption  of  the  atmosphere  by  the  exercise 
of  any  trade,  or  by  any  use  of  property  that  impregnates  it  with 
noisome  stenches,  has  ever  been  regarded  as  among  the  worst 
class  of  nuisances,  and  the  books  are  full  of  cases  in  which  any 
use  of  property  producing  these  results  has  been  regarded  as 
noxious  and  a  nuisance,  whether  arising  from  the  exercise  of  a 
trade  or  business,  or  from  the  ordinary  or  even  necessary  uses  of 
property.  As  has  been  before  observed,  the  right  to  have  the  air 
float  over  one's  premises  free  from  all  unnatural  or  artificial 
impurities,  is  a  right  as  absolute  as  the  right  to  the  soil  itself,  but 
while  there  are  certain  uses  of  property  that  are  necessarily  inci- 
dent to  its  ordinary  use,  that  necessarily  impart  more  or  less  of 
impurity  thereto,  these  uses  are  recognized  as  lawful  when  reason- 
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ably  exercised,  and  must  be  submitted  to  as  among  the  incidents 
of  life  in  towns  or  thickly-settled  districts,  but  there  is  no  use  of 
property  productive  of  noxious  smells  to  such  an  extent  as  to 
operate  an  essential  annoyance  to  others,  that  can  be  regarded  as 
coming  within  the  ordinary  or  necessary  uses  of  property.  The 
courts,  at  an  early  day,  upheld  actions  for  injuries  arising  from  a 
corruption  of  the  atmosphere  from  the  exercise  of  this  species  of 
trades.1 

Sec.  495.  In  the  case  of  noisome  smells,  as  with  nuisances 
arising  from  smoke  or  noxious  vapors,  the  stenches  must  be  of 
such  a  character  as  to  be  offensive  to  the  senses,  or  as  to  produce 
actual  physical  discomfort,  such  as  materially  interfere  with  the 
comfortable  enjoyment  of  property  within  their  sphere."  It  is 
not  necessary  that  the  smells  should  be  hurtful  or  unwholesome, 
it  is  sufficient  if  they  are  so  offensive,  or  produce  such  annoyance, 
inconvenience  or  discomfort,  as  to  impair  the  comfortable  enjoy- 
ment of  property,  by  persons  of  ordinary  sensibilities." 

Sec.  496.  A  smell  that  is  simply  disagreeable  to  ordinary-  per- 
sons is  such  a  physical  annoyance  as  makes  the  use  of  property 
producing  it  a  nuisance,  whether  it  is  hurtful  in  its  effects  or  not  ;* 

1  Aldred's  Case,  9  Coke,  58  a..  Pig  3  Pickard  v.  Collins,  23  Barb.  (N.  Y. 

stye ;  Pappineau's  Case,   2  Stra.  686,  S.  C.)  444,  barn ;  Story  v.  Hammond,  4 

Tannery ;  Morley  v.  Pragnall,  Cro.  Car.  Ohio  St.  376  ;  Peck  v.  Elder,  3  Sandf . 

510,  Tallow  Chandler;  Toyhales'  Case,  (N.  Y.  S.  C.)  126 ;  Cropsey  D.  Murphy, 

cited  in  Cro.  Car.  510,  Tallow  Chand-  1  Hilt.  (Nr  Y.  C.  P.)  126 ;  Francis  v. 

ler ;  Jones  v.  Powell,  Hutt.  136,  tobacco  Schoellkopf ,  53  N.  Y.  152 ;  Jamieson 

mill;  Stynan  v.  Hutchinson^  Selwyn,  v.  Hill,  12  P.   C.  (Sc.)  424;  Knight  v. 

1047,  Privy;  Rex®.  Niel,2C.&P.  485,  Gardner,  19  L.  R.  (N.  S.)  673;   Hart 

Varnish  making ;  Rex  v. White,  1  Bur.  v.  Taylor,  4  Mur.   (Sc.)  313  ;  State  v. 

333,  Chemical  works  ;  Rankett's  Case,  Wetherall,  5  Harring.  (Del.)  487;  Brady 

2Rolle'sAbr.l40,141,meltingstinking  v.  Weeks,  3  Barb.  (N.  Y.  S.  C.)  157 ; 

tallow ;  Rex  v.  Cross,  2  C.  &  P.  483,  Manhattan  Gas-light  Co.  v.  Barker,  36' 

slaughter-house  ;  Rex  v.  Watts,  2  C.  &  How.  Pr.  (N.  Y.)  258 ;  Fertilizing   Co. 

P.  486,  slaughter-house  ;  Rex  v.  Ward,  v.  Van  Keuren,36  N.  J.  265. 

1  Burr.  333,  vitriol  works.  *  Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  20  ; 

8  Catlin  B.Valentine,  9  Paige's  Ch.  Smith  r>.  McConathy,  11  Miss.  51 7 ;  Peo- 

(N.Y.) 576,  Slaughter-house;  Pottstown  pie  v.  Taylor,  6  Park.  Crim.  R.  (N.  Y.) 

Gas  Co.  <o.  Murphy,  39  Penn.  St.  257,  347 ;  McCredie  v.  McBrau,32  Jur.  184; 

Gas  works ;  Columbus  Gas  Co.  ■».  Free-  Pickard  v.  Collins,  23  Barb.  (N.  Y.  S.C.) 

land,  12    Ohio  St.  392,  Gas  works ;  444 ;  Broadbent  v.  Imperial  Gas  Co.,  7 

Kirkman  v.  Handy.  11  Humph.  (Tenn.)  De  G.  M.  &  G.  436  ;  Stowe  v.  Mills,  39 

Livery  stable  ;  Com  b.  Brown,  13  Met.  Conn.  426 ;  Pentland  s.  Henderson,  17 

(Mass.)   365;   Wolcott  v.  Mellick,    3  D.  (Sc.)  542;  27  Jur.  241;   Smith  v. 

Stockt.  (N.  J.)  204;  Cleaveland  v.  Gas  Humbert,  2  Kerr  (N.  B.),  602. 
Light  Co.,  N.  J. 
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and,  as  nuisances  of  this  character  can  produce  no  tangible  injury 
to  property,  but  only  affect  its  value  by  rendering  its  enjoyment 
disagreeable  or  uncomfortable,  the  rule  of  damage  is  necessarily, 
in  most  instances,  discretionary  with  a  jury,  and  is  confined  to 
such  a  sum  as  in  their  judgment,  in  view  of  the  character  of  the 
nuisance,  the  locality,  and  the  discomfort  produced,  the  party  is 
entitled  to,  for  the  depreciation  in  value,  and  the  injury  to  its 
enjoyment.1 

Sec.  497.  Strictly  speaking,  there  is  no  such  thing  as  a  use  of 
property  that  is  a  nuisance  per  se  outside  of  that  class  of  nuisances 
that  affect  the  morals  of  society,  or  public  rights,  or  are  danger- 
ous to  the  lives  of  mankind.  There  are  a  class  of  trades  and 
uses  of  property  that,  by  the  experience  of  mankind,  have  been 
demonstrated  to  be  productive  of  ill  results  generally,  so  that 
courts  of  law  and  equity,  when  called  upon  to  abate  them,  treat 
them  as,  prima  facie  nuisances ;  but  there  are  no  classes  of  trades 
or  uses  of  property  that  are  actionable  or  indictable  at  law,  because 
they  are  of  a  particular  class,  nor  without  proof  that  they  actually 
produce  injurious  results;  for,  while  human  experience  has 
demonstrated  that  some  uses  of  property  are  generally  productive 
of  ill  results,  so,  too,  the  same  experience  has  demonstrated  the 
fact  that  human  ingenuity  is  fertile  in  expedients  by  which  many 
hurtful  trades,  and  trades  that  have  formerly  been  regarded  as  nui- 
sances^/" se,  are  rendered  entirely  innocuous  and  harmless  in  any 
locality.  If  a  particular  trade  is  a  nuisance  per  se,  no  evidence 
of  hurtful  results  in  a  private  action  would  be  necessary,  simple 
proximity  to  the  property  of  another  would  be  sufficient,  and,  in 
an  indictment,  a  simple  allegation  that  the  trade  was  carried  on 
in  a  public  place,  would  be  all  that  would  be  required ;  but,  in  fact, 
there  are  no  trades  or  use  of  property,  other  than  such  as  have 
been  previously  stated,  that  are  nuisances  per  se  ;  but  there  are  a 
large  class  that  are  prima  fade  nuisances,  so  that  a  court  of 
equity  will  restrain  their  operations  in  a  particular  locality,  whil6 
the  question  of  nuisance  is  being  tested. 

•  Francis  ■».  Schoellkoppf,  53  N.  T.  (N.  T.  S.  C.)  252 ;  McKeon  «.  See,  4 
152- Illinois  Central  R.  R.  Co.  9.  Grabil,  Robt.  (N.  T.  S.  C.)  449;  Aldridge  v. 
50 I1L  241 ;  Hntebins  v.  Smith,  63  Barb.    Stuyvesant,  1  Hall  (N.  T.  S.  C),  210. 
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Sec.  498.  In  Catlin  v.  Valentine,1  the  plaintiffs  were  the  own- 
ers of  property  in  the  city  of  New  York,  on  the  east  side  of 
Second  avenue.  The  defendant  began  the  erection  of  a  building 
on  the  corner  of  Second  avenue  and  Fifth  street,  to  be  used  as  a 
slaughter-house.  The  plaintiffs  brought  a  bill  in  equity  to  restrain 
the  erection  of  the  building  soon  after  it,  was  commenced.  The 
defendant  having  filed  an  answer,  setting  forth  that  while  he 
intended  to  use  the  building  as  a  slaughter-house,  yet  he  intended 
to  so  conduct  the  business  as  not  to  be  a  nuisance  to  any  one,  the 
court  modified  the  injunction  so  as  to  permit  the  erection  of  the 
building,  but  restraining  its  use  as  a  slaughter-house  until  final 
hearing  upon  appeal.  Walwobth,  Ch.,  said :  "  The  situation  of 
the  defendant's  building,  in  reference  to  the  dwellings  of  the  com- 
plainants, would  prima  fade  render  the  occupation  of  such  build- 
ing for  the  purpose  of  slaughtering  cattle  there  a  nuisance.  And 
as  there  is  no  real  necessity  that  such  an  offensive  business  should 
be  carried  on  in  this  part  of  the  city,  where  many  valuable 
dwelling-houses  of  the  best  kind  are  already  erected,  and  are  con- 
tinuing to  be  built,  the  vice-chancellor  was  right  in  retaining  the 
injunction  until  final  hearing.  The  answer  of  the  defendant  that 
a  slaughter-house  would  not  be  offensive  to  the  plaintiffs,  is  mat- 
ter of  opinion  only,  and  is  not  such  a  denial  of  the  whole  equity 
of  the  bill  as  to  entitle  the  defendant  to  a  dissolution  of  the 
injunction  as  a  matter  of  course.  To  constitute  a  nuisance,  it  is 
not  necessary  that  the  noxious  trade  or  business  should  endanger 
the  health  of  the  neighborhood.  It  is  sufficient  if  it  produces 
that  which  is  offensive  to  the  senses,  and  which  renders  the  enjoy- 
ment of  life  uncomfortable."  It  is  possible  to  carry  on  the  busi- 
ness of  slaughtering  cattle,  to  a  limited  extent,  in  such  a  manner 
as  not  to  be  a  nuisance.  But  it  is  wholly  improbable  that  any 
one  will  subject  himself  to  the  necessary  expense  to  enable  him 
to  do  it  in  that  part  of  the  city,  when  the  business  can  be  carried 

1  Catlin  o.  Valentine,  9  Paige's  Ch.  >  Bex  v.  Niel,  2  C.  &  P.  '485 ;  Res 

(N.  T.)  575;  Peck  v.  Elder,  3  Sandf.  v.  White,    1    Burr.  337;    Walter   e. 

(N.  Y.  S.  C.)  126 ;    Swinton  et  al.  •».  Selfe,  4  Eng.  Law  &  Eq.  20 ;  Ross  v. 

Pedie,15Shaw&D.775;  M.&R.1018;  Butler,  20  N.  J.  275;    Cleaveland  ». 

The  Burnt  Island  Whale  Fishing  Co.  Gas  Co.,  5  C.  E.  Green  (N.  J.),  294 ;  Wes- 

«i.  Trotter,  5  W.  &  S.  649 ;  Attorney-  eon  v  Washburn  Iron  Co.,  18  Allen 

General  v.  Steward,  20  N.  J.  415.  (Mass.),  95 ;  Attorney-General  v.  Stew- 
ard, 20  N.  J.415. 
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on  in  the  unsettled  parts  of  New  York,  or  in  parts  of  the  city 
where  property  is  less  valuable,  without  tie' great  cost  and  labor 
which  would  be  requisite  to  carry  it  on  where  the  defendant's 
buildings  were  being  erected  when  this  bill  was  filed.  In  this 
case,  the  defendant,  vpon  final  hearing,  will  have  the  opportunity 
to  produce  proofs  to  show  that  the  slaughtering  of  cattle  at  the 
place  proposed  will  not  he  offensive  to  the  neighboring  inhabitants, 
and  injurious  to  them  in  the  enjoyment  of  their  property." 

Thus,  it  will  be  seen  that  in  this  case,  where  the  defendant  was 
about  to  commence  the  business  of  slaughtering  cattle  in  a  popu- 
lous locality,  and  in  the  very  heart  of  a  great  city,  the  learned 
chancellor  only  continued  the  injunction  until  final  hearing,  upon 
the  ground  that  the  business  was  prima  facie  a  nuisance.  And 
when  it  is  remembered  that  in  one  of  the  cases  to  which  the 
chancellor  referred  (Swinton  v.  Pedie,  McL.  &  Robt.  1018),  it 
was  held,  that  the  business  of  slaughtering  cattle  in  a  populous 
locality  is  per  se  a  nuisance,  this  position  of  the  court  is  signifi- 
cant as  following  the  doctrine  of  the  text,  and  taking  cognizance 
of  the  fact  that  nothing  can  be  a  nuisance  to  a  private  right, 
unless  it  is  in  violation  of  the  rights  of  others,  and  produces  actual 
injury  and  damage,  and  that  while  human  experience  has  demon- 
strated that  certain  uses  of  property  are  generally  nuisances,  yet 
that  that  same  experience  has  also  demonstrated,  that  out  of  the 
fertility  of  the  human  brain  so  many  improvements  are  produced, 
that  it  is  possible  to  reduce  the  most  offensive  and  noxious  trade 
to  one  that  is  wholly  inoffensive  and  innocuous  in  any  locality. 

Sec.  499.  At  law,  the  idea  of  a  nuisance  per  se,  except  in  the 
instances  named,  and  in  the  case  of  overhanging  another's  landi 
is  never  recognized.  Neither  is  the  idea  of  a  prima  facie  nui- 
sance. The  fact  that  a  slaughter-house,  works,  for  smelting  copper, 
lead,  chemical  works,  or  any  other  works,  however  injurious  or 
offensive  they  may  have  proved  previously,  have  been  erected 
near  another's  property,  does  not  establish  even  a  prima  facie 
case  for  the  plaintiff.  On  the  contrary,  a  declaration  simply 
alleging  that  any  such  works  had  been  erected  near  the  plaintiff's 
premises,  without  setting  forth  the  fact  that,  from  the  use  of  such 
works,  some  legal  right  had  been  invaded,  and  actual  damage  had 
69 
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been  sustained  by  the  plaintiff,  -would  clearly  be  demurrable. 
There  can  be  no  nuisance,  unless  thereby  another's  rights  are 
invaded  in  some  of  the  ways  recognized  by  the  law  as  producing 
an  actionable  injury,  and  in  order  to  uphold  an  action  at  law,  or 
an  indictment  for  a  nuisance,  the  invasion  of  a  legal  right  must 
be  clearly  set  forth  in  the  pleadings,  and  established  by  proof.1 

Sec.  500.  In  Pickard  v.  Collins,  23  Barb.  (IT.  S.  C.)  4M, 
this  doctrine  was  laid  down,  following  the  language  of  Savage, 
C.  J.,  in  Mahcm  v.  Brown :  "  The  person  who  makes  a  window 
in  his  house,  which  overlooks  the  privacy  of  his  neighbor,  does 
an  act  which,  strictly,  he  has  not  a  right  to  do,  although  it  is  said 
no  action  lies  for  it.  He  is  therefore  encroaching,  although  not 
strictly  and  legally  trespassing  upon  the  rights  of  another.  He 
enjoys  an  easement,  therefore,  in  his  neighbor's  property,  which 
may  ripen  into  a  right.  But  before  sufficient  time  has  elapsed 
to  raise  a  presumption  of  a  grant  he  has  no  right,  and  can  main- 
tain no  action  for  being  deprived  of  that  easement,  let  the  motive 
of  the  deprivation  be  what  it  may ;  and  the  reason  is,  that  in  the 
eye  of  the  law  he  is  not  injured ;  he  is  deprived  of  no  right,  but 
only  prevented  from  acquiring  a  right,  without  consideration,  in 
his  neighbor's  property.  The  defendant  has  not  so  used  his  prop- 
erty as  to  injure  another.  No  one,  legally  speaking,  is  injured 
or  damaged,  unless  some  right  is  infringed.  The  refusal  or  dis- 
continuance of  a  favor  gives  no  cause  of  action." 

While  the  statement  of  the  learned  judge  as  to  the  acquisition 
of  an  easement  of  light  or  prospect  in  another's  premises,  by  long 
user,  is  obnoxious  to  criticism,  yet  the  general  doctrine  that  no  one 
can  be  said  to  be  legally  injured  unless  some  legal  right  is  invaded 
is  a  doctrine  too  well  sustained  by  authority  and  in  principle  to 
be  questioned.  This  being  the  case,  it  will  be  readily  seen  that 
no  trade  or  use  of  property  can  be  said  to  be  a  nuisance  per  se, 
and  that  no  trade  or  use  of  property  can  ever  be  a  nuisance  in 
fact,  unless  it  invades  the  legal  rights  of  another,  and  that,  to 
sustain  an  action  at  law  therefor,  the  right,  its  invasion  and  con- 
sequent damage,  must  always  be  alleged  and  proved. 

1  Chatfield  v.  Wilson,  26  Vt.  327 ;    ard  v.  Collins,  23  Barb.  (N.  T.  S.  C.) 
Harwood  v.  Benton,  32  id.  342 ;  Mahan    444 ;  Smith  v.  Lockwood  18  id.  208. 
e.  Brown,  13  Wend.  (N.  Y.)  124;  Pick- 
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Seo.  501.  But,  as  has  been  before  stated,  there  are  certain 
trades  and  uses  of  property  that  are  prima  facie  nuisances, 
because  they  have  been  demonstrated  to  be  productive  of  ill 
results  generally.  But  a  court  of.  law  never  recognizes  this  dis- 
tinction, but  imposes  upon  every  person  seeking  a  recovery  for 
damages  resulting  from  a  noxious  trade,  the  burden  of  proving 
clearly,  that  the  trade  is  a  nuisance  in  fact,  and  that  he  has  been 
injured  thereby.  This  burden  is  always  cast  upon  the  plaintiff, 
and  the  fact  that  a  similar  use  of  property  has  a  thousand  times 
been  held  a  nuisance  in  other  cases,  makes  nothing  for  him.  He 
must  establish  the  fact  of  actual  nuisance  as  much  as  though  the 
trade  was  new,  and  its  effects  generally  unknown.1  But  in  a 
court  of  equity  when  a  party  is  seeking  to  restrain  the  exercise 
of  a  trade  upon  the  ground  of  nuisance,  the  court  recognizes  the 
distinction  between  a  trade  or  use  of  property  that  has  been  held 
a  nuisance,  and  whose  results  are  generally  ill,  and  one  which  has 
not  been  so  held,  or  about  whose  effects  little  is  generally  known.3 
Under  such  circumstances,  a  court  of  equity  will  grant  and  uphold 
an  interlocutory  injunction  to  restrain  the  use  of  property  com- 
plained of,  even  after  the  filing  of  an  answer  in  which  the  fact  of 
nuisance  is  denied,  until  the  question  can  be  fully  tried,  when, 
generally,  in  the  case  of  all  other  alleged  nuisances,  the  injunction 
will  be  dissolved  upon  coming  in  of  the  answer  denying  the 
nuisance.8 

Seo.  502.  Nuisances  that  are  prejudicial  to  public  morals,  as 
well  as  those  which  endanger  the  lives  of  mankind,  such  as  the 
erection  of  powder  magazines  or  nitro-glycerine  works,4  or  such 
as  are  injurious  to  public  rights,  as  the  obstruction  of  highways 
or  navigable  streams,5  or  the  overhanging  of  another's  land,"  are 
all  regarded  as  nuisances  joer  se,  because  no  proof  is  required 
beyond  the  actual  fact  of  their  existence,  to  establish  the  nui- 
sance. No  ill  effects  need  be  proved.  In  the  case  of  overhang- 
ing, it  was  held  as  early  as  JZaten's  Case,  9  Co.  54,  that  "  if  a  man 

1  Dawson  v.  Moore,  7  C.  &  P.  23.  8  Dubois  v.  Budlong,  15  Abb.  Pr 

J  Attorney-General <o.  Steward,  5  C. B.  (N.  T.)  154. 
Green  (N.  J.),  415 ;  Swinton  v.  Pedie,  15        *  Weir  v.  Kirk,  73  Penn.  St.  84. 
Shaw  &  D.  (Sc.)  775 ;  Peck  v.  Elder,  3        »  Hale's  De  Jure  Mairs,  12. 
Sandf .  (N.  T.  S.  C.)  126.  8  Pendruddock's  Case,  5  Coke,  101. 
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erects  a  house  whereof  a  part  overhangs  my  house  or  land,  it  is 
a  nuisance  to  my  house,  for  the  water  must  necessarily  fall  upon 
my  house  or  land,  Cwjus  est  solum,  ejus  est  usque  ad  cefaim,  and 
it  takes  away  my  air  and  prevents  me  to  exalt  my  house."  In 
such  a  case,  an  invasion  of  the  air  itself,  is  a  violation  of  my  right, 
and  the  law  presumes  the  necessary  damage  to  uphold  it.1  But 
in  all  other  cases,  not  only  must  the  use  of  the  property  be  shown, 
but  also  the  effect  of  the  use,  and  the  effect  must  be  such  as  to 
clearly  establish  the  violation  of  the  right.  Therefore,  while 
there  are  a  large  class  of  prima  facie  nuisances,  the  class  of  nui- 
sances per  se  is  very  limited. 

Sec.  503.  Formerly  many  trades  were  regarded  as  nuisances 
per  se,  and  their  presence  in  a  town  or  thickly-settled  district  was 
regarded  as  unlawful,  the  law  presuming  that  by  reason  of  their 
noxious  character,  they  would  be  productive  of  injurious  results. 

Thus  Hawkins  in  volume  1,  page  363  of  his  Pleas  of  the  Crown, 
says,  "  It  has  been  holden  that  it  is  no  common  nuisance  to  make 
candles  in  a  town,  because  the  needfulness  of  them  shall  dispense 
with  the  noisomeness  of  the  smell.  But  the  reasonableness  of 
this  opinion  seem  justly  to  be  questionable,  because  whatever 
necessity  there  may  be  that  candles  shall  be  made  it  cannot  be 
pretended  to  be  necessary  to  make  them  in  a  town.  And  surely 
the  trade  of  a  brewer  is  as  necessary  as  that  of  a  chandler,  and 
yet  it  seems  to  be  agreed  that  a  brew  house  erected  in  such  an 
inconvenient  place,  wherein  the  business  cannot  be  carried  on 
without  greatly  incommoding  the  neighborhood,  is  a  common 
nuisance,  and  so,  in  the  like  case,  is  a  glass  house  or  swine  yard." 

But,  while  for  a  long  time  the  courts  clung  to  the  idea  that  all 
those  trades  and  uses  of  property  which,  by  experience,  had  been 
demonstrated  to  be  of  a  noxious  and  hurtful  character,  were  nui- 
sances perse,  such  as  a  beer  house,"  a  privy,*  a  glass  house,4 a  tan- 
nery,' a  tobacco  mill,*  a  swine  stye,*  a  lime  kiln,8  a  candle  factory,* 

1  Fay  v.  Prentice,  1  C.  B.  838.  •  Rex  v.  Pappineau,  2  Strange,  686. 

8  Jones  a.  Powell,  Palm.  537 ;  Hutt.  •  Jones  «.  Powell,  Hutt.  136. 

.36.  '  Aldred'a  Case,  9  Co.  59. 

*  Stynan   e.   Hutchinson,   2    Selw.  8  Id. 

1047.  »Toyhale's    Case,   Cro.    Car.    510; 

4  1  Hawkins*  P.  C.  363 ;  Queen  v.  Bankett'a  Case,  Pasoh.  3. 
Wilcox,  1  Salk.  458. 
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a  smith's  forge,1  a  smelting  house  for  lead,'  a  smelting  house  for 
copper,*  and  numerous  other  uses  of  property  which  we  will  not 
stop  to  enumerate,  yet,  as  the  world  progressed  in  civilization, 
the  wonderftL  improvements  wrought  by  science  in  all  depart- 
ments of  life,  has  shown  that  this  position  cannot  now  be  upheld 
in  reference  to  any  trade.  This  change  in  the  condition  of  things 
as  well  as  the  change  in  the  law  in  this  respect  is  well  expressed 
by  the  learned  Lord  Chancellor,  in  Arnot  v.  Brown,  1  Macq.  229, 
which  was  a  case  that  came  before  the  Scotch  courts,  in  which  an 
interdict  was  sought,  to  stop  the  manufacture  of  candles  in  a  town. 
"A  candle  manufactory,"  says  the  judge,  "is  not  necessarily  a 
nuisance.  Science  has  gone  far  to  prevent  many  things  from 
being  a  nuisance,  that  were  formerly  of  that  description.  It  is 
not,  therefore,  very  easy  to  determine  before  hand,  whether  or 
not  any  given  thing  shall  prove  a  nuisance." 

When  it  is  remembered  that  this  announcement  of  a  change  in 
the  course  to  be  pursued  by  courts  in  dealing  with  this  class  of 
wrongs,  proceeded  from  a  court  which,  but  a  short  time  before, 
in  the  case  of  Swmton  v.  Pedie,  15  Shaw  &  Dunlap,  575,  had 
held  that  a  slaughter-house  in  a  town  was  a  nuisance  per  se,  and 
had  refused  to  allow  the  experiment  to  be  tried  to  determine 
whether  the  manner  in  which  the  defendant  proposed  to  carry  on 
the  business,  was  in  fact  a  nuisance,  it  is  suggestive  of  the  fact, 
that  the  almost  unlimited  range  of  human  ingenuity  is  equal  to 
the  task  of  sweeping  out  of  existence  the  entire  class  of  nuisances 
per  se,  and  rendering  any  trade  innocuous,  in  almost  any  locality, 
and  that  courts,  keeping  pace  with  the  march  of  human  progress, 
take  judicial  notice  of  the  wonderful  improvements  wrought  by 
science  ;  and  now  only  regard  those  trades  formerly  regarded  as 
noxious  per  se,  as  prima  facie  nuisances.* 

SLATOHTEB-H0U8E8 

Sec.  504.  Slaughter-houses  are  regarded  as  prima  facie  nui- 
sances, and  their  existence,  so  near  to  dwellings  as  to  impair  their 

i  Bradley  v.  Gill,  Lutw.  69.  C.)  126 ;  Howard  «.  Lee,  id.  281 ;  Crop- 

*  Poynton  o.  Gill,  2  Rolle's  Abr.  140.  sey  v.  Murphy,  1  Hilt.  (N.T.  C.  P.)  126; 

*  David  t>.  Grenfell,  6  C.  &  P.  607.  Dubois  v.  Budlong,  15  Abb.  Pr.  (N.  Y.> 

*  Brady  v. Weeks,  3  Barb.  (N.  Y.  8.  C.)  452. 
156  j  Peck  v.  Elder,  3  Sandf.  (N.  Y.  8. 
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comfortable  enjoyment,  is  an  actionable  injury,1  and  their  presence 
in  a  public  place,  or  near  a  highway,  whereby  the  public  is  annoyed, 
although  only  for  a  temporary  period,  is  a  public  nuisance.8 
The  smells  arising  therefrom  need  not  be  hurtful  to  life  or  preju- 
dicial to  health,'  but  they  must  be  of  such  a  character  as  to  cause 
actual  physical  annoyance  to  persons  of  ordinary  sensibilities,  and 
that  to  such  an  extent  as  to  produce  actual  physical  discomfort.* 
If  the  nuisance  is  of  a  hwtful  character,  if  it  is  injurious  to 
health  or  life,  much  less  evidence  is  required  to  make  it  a  public 
nuisance,  than  where  its  effects  are  merely  annoying,  and,  in 
private  actions,  the  damages  recoverable  in  such  cases  are  much 
larger ;  and  this  is  true,  not  only  as  to  slaughter-houses,  but  of  all 
classes  of  nuisances.6 

• 

Sec.  505.  Slaughter-houses  being  generally  of  a  noxious  char- 
acter, should  not  be  established  in  public  places,  but  rather  in  the 
outskirts  of  towns,  away  from  habitations  and  public  roads,  and 
their  establishment  elsewhere  is  always  perilous  to  the  owner, 
for,  if  they  cannot  be  so  conducted  as  not  to  become  of  a  noisome 
character,  either  to  individuals  or  the  public,  they  will  be  stopped 
by  a  court  of  equity,  or  by  action  or  indictment  in  a  court  of 
law."  Even  when  they  are  originally  built  in  a  place  remote  from 
the  habitations  of  men,  or  from  public  places,  if  they  become 
actual  nuisances  by  reason  of  roads  being  afterward  laid  out  in 
their  vicinity,7  or  by  dwellings  subsequently  erected  within  the 
Bphere  of  their  effects,  the  fact  of  their  existence  prior  to  the  lay- 
ing out  of  the  roads,  or  the  erection  of  the  dwellings,  is  no 
defense." 

Seo.  506.  In  Brady  v.  Weeks'  the  question  as  to  the  rights  of 
parties  coming  to  a  nuisance  was  raised,  and  ably  discussed  and 

1  Swinton   v.   Pedie,   1    Macq.  74;  v.  Leach,  6  id.  143 ;  Viner's  Abr.,  Nui 

Catlin  r>.  Valentine,  9  Paige's  Ch.  (N.Y.)  sance,  46 ;  Hawkins'  P.  C.  198. 
574.  «  Brady  v.  Weeks,  8  Barb.  (N.  T.  S. 

8  Rex  «.  Cross,  2  C.  &  P.  483 ;  Bex  e.  C.)  156 ;  Rex  v.  Niel.  3  C.  &  P.  485. 
Watts,  id.  486.  '  Rex  v.  Cross,  2  C.  &  P.  483,  486. 

3  Brady  v.  Weeks,  3  Barb.  (N.T.  S.C.)        >  Brady  e.  Weeks,  ante  ;  St.  Helen 
156.  Smelting  Co  e.  Tipping,  L.  R.  Eq.  Ca. 

4  Attorney-General  v.  Steward,  5  "C.  66  ;  Bankhardt  v.  Houghton  27  Beav, 
E.  Green  (N.  J.)  415  ;  Walter  <t.  Selfe,  425. 

4  Eng.  Law  &  Eq,  20.  » Brady  u.  Weeks,  3  Barb.  (N.T.  S.  C.l 

"Rex®.  Dixon,  10  Mod.  839;  Eegina    156. 
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disposed  of  by  the  court.  In  that  case,  the  plaintiff,  with  others, 
brought' a  bill  in  equity  to  restrain  the  defendant  from  carrying 
on  the  business  of  slaughtering  cattle  in  a  building  on  the  north 
side  of  Twelfth  street,  between  Fifth  and  Sixth  avenues,  in  the 
city  of  New  York.  The  defendant  had  occupied  this  building 
for  that  purpose  for  about  fourteen  years,  and  when  the  building 
was  erected  there  were  but  few  buildings  in  the  vicinity.  The 
dwellings  of  the  plaintiffs  had  been  erected  within  three  or  four 
years  from  the  time  when  the  bill  was  brought,  and  the  defend- 
ant insisted  that  the  plaintiffs,  having  come  to  the  nuisance,  were 
estopped  from  complaining  of  its  effects.  Paige,  J.,  in  disposing 
of  this  branch  of  the  case,  said:  "When  the  slaughter-house  was 
erected,  it  was  remote  from  the  thickly-settled  part  of  the  city ; 
but  it  seems  that  the  city  has  now  grown  up  to  it,  and  that  the 
necessities  of  the  population  require  the  occupation  of  the  lots 
in  its  immediate  vicinity  for  dwellings.  When  it  was  erected  it 
incommoded  no  one,  but  now  it  interferes  with  the  enjoyment  of 
life  and  property,  and  tends  to  deprive  the  plaintiffs  of  the  use  and 
benefit  of  their  dwellings.  There  can  be  no  real  necessity  for  con- 
ducting such  an  offensive  business  as  slaughtering  cattle  in  this 
part  of  the  city,  which  is  now  occupied  by  valuable  and  costly 
dwellings.  As  the  city  extends,  such  nuisances  should  be  removed 
to  the  vacant  ground  beyond  the  immediate  neighborhood  of  the 
residences  of  the  citizens.  This,  public  policy,  as  well  as  the  health ' 
and  comfort  of  the  population  of  the  city,  demands,  and  it  seems 
that,  whenever  amy  offensive  trade  becomes  an  injurious  nuisance 
to  any  person,  such  person  has  a  remedy  by  an  action  on  the  case 
for  damages,  or  by  writ  of  nuisance,  to  have  the  nuisance  abated, 
upon  the  principle  that  every  continuance  thereof  is  a  new  or 
fresh  nuisance." ' 

Sec.  507.  In  Tipping  v.  St.  Helen  Smelting  Co.,  1  L.  E.  Eq. 
Cas.  66,  this  queetion  was  directly  raised  in  the  English  courts 
under  circumstances  extremely  favorable  to  the  defendants,  if  any 
such  defense  could  be  of  avail ;  but  the  court  held,  that  the  fact 

1  Westbourn  v.  Mordaunt,  Cro.  Eliz.  Com.  220 ;  Blunt  ®.  Aiken,  15  Wend. 

191 ;  Pendruddock's  Case,  5  Coke,  101;  (N.  Y.)  526;  Benwick  v.  Crunden,  Cro. 

Staple  v.  Spring,  10  Mass.  74;  Alex-  Eliz.  402. 
ander  ©.  Kerr,  2  Rawle,  83 ;  2  Black. 
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that  the  plaintiff  had  come  to  the  nuisance,  did  not,  in  any  meas- 
ure, abridge  his  rights,  or  deprive  him  of  all  proper  redress  for  the 
injuries  occasioned  to  him  by  the  nuisance. 

In  that  case,  it  appeared  that  in  August,  1859,  a  part  of  the 
estate  of  Sir  Henry  de  Houghton,  near  St.  Helen's,  was  put  up 
for  sale  in  lots.  A  Mr.  Critchley  bought  one  of  the  lots,  being 
the  lot  on  which  the  defendants  afterward  erected  their  works. 
He  bought  it  for  the  purpose  of  erecting  copper  works,  and  went 
into  immediate  possession,  and  had  the  works  nearly  completed 
before  the  14th  of  March,  1860.  In  July,  1860,  other  parts  of 
Sir  Henry  de  Houghton's  estate  were  put  up  for  sale,  including 
Bokld  Hall  and  the  park  belonging  to  it,  and  were  purchased  by 
the  plaintiff.  The  plaintiff  admitted  that,  when  he  purchased 
the  property,  he  knew  of  the  existence  of  the  defendant's  copper 
works.  It  was  also  admitted  that  there  were  numerous  chemical 
works  in  the  neighborhood  emitting  deleterious  vapors,  but  it  did 
not  appear  that  these  had  ever  produced  any  appreciable  injury 
to  the  plaintiff's  estate. 

In  1861,  a  company  was  projected  for  carrying  on  the  copper 
works.  The  vapors  from  the  works  had  already  produced  a  sen- 
sible injury  to  the  plaintiff's  trees,  and  apprehending  that  the 
company  would  increase  the  capacity  of  the  works,  he  communi- 
cated with  them  in  reference  to  the  injuries  being  inflicted  upon 
his  property  by  the  works.  No  understanding  was  arrived  at, 
and,  in  1862,  the  company  was  formed,  and,  as  the  works  were 
continued,  the  plaintiff  brought  his  action  at  law,  and  recovered 
a  verdict  of  £360.  The  defendants  continuing  their  works  after 
the  verdict  at  law,  the  plaintiff  brought  a  bill  in  equity  to  restrain 
them.  The  defendants  insisted  that  the  plaintiff  having  knowl- 
edge of  the  existence  of  their  works  before  he  bought  his  prop- 
erty, and  having  come  to  the  nuisance,  was  estopped  in  equity 
from  abating  the  same. 

But  Vice-Chancellor  Page  "Wood  held  that  the  fact  that  the 
plaintiff  had  come  to  the  nuisance,  did  not  disentitle  him  to 
equitable  relief.  He  said  that  the  fact  that  the  parties  had 
purchased  from  the  same  vendor,  and  that  the  defendant  had 
purchased  for  the  purpose  of  erecting  copper  works,  and 
had  actually  erected  them  before  the  plaintiff  purchased  his  lot, 
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did  not  present  the  same  question  that  would  be  presented,  if  the 
vendor  had  erected  the  copper  works,  and  then  sold  them  to  the 
defendant,  and  that  the  fact  that  the  vendor  knew  when  he  sold 
the  premises  that  the  defendant  intended  to  erect  copper  works, 
did  not  debar  him,  nor  those  claiming  under  him,  from  complain- 
ing of  any  nuisance  that  might  arise  therefrom  to  other  parts  of 
his  property.  It  appearing  that  the  existence  of  the  nuisance 
was  spoken  of  during  the  negotiations  and  resulted  in  an  abate- 
ment of  the  price,  the.  vice-chancellor  held  that  the  existence  of 
a  nuisance,  though  liable  to  be  suppressed  by  legal  proceedings, 
was  a  fair  ground  for  an  abatement  of  price,  yet  it  could  not  be 
inferred  from  this  fact,  that  in  consequence  of  such  abatement  in 
price,  the  plaintiff  had  agreed  to  relinquish  his  right  to  complain 
of  the  nuisance.  The  doctrine  laid  down  by  the  vice-chancellor 
was  sustained  upon  appeal.1 

Sec.  508.  The  fact  that  the  person  complaining  of  the  nuisance 
is  a  tenant  from  year  to  year,  and  that  he  has  continued  to  lease 
the  premises  after  the  erection  of  the  nuisance,  at  the  same  yearly 
rent,  does  not  operate  as  a  defense,  or  to  prevent  the  plaintiff  from 
recovering  such  damages  as  he  has  sustained  by  reason  of  the 
nuisance.' 

In  Smith  v.  PhUtips,  8  Phila.  Kep.  10,  the  plaintiff  was  a 
tenant  from  year  to  year  of  a  truck  and  fruit  farm  of  forty-nine 
acres,  for  which  he  paid  $800  annual  rent.  The  plaintiff  had 
been  in  the  possession  of  the  farm,  at  the  same  annual  rent,  for 
thirty-three  years.  The  defendant  erected  chemical  works  near  the 
premises,  and  the  smoke  and  vapors  proceeding  therefrom  injuri- 
ously affected  his  crops,  including  fruits,  vegetables  and  grains, 
and  the  action  was  brought  to  recover  the  damages.  The  defend- 
ant insisted  that  there  could  be  no  recovery  by  the  plaintiff 
because  by  renewing  the  lease  after  the  erection  of  the  nuisance, 

•Bankhardt  v.  Houghton,  27  Beav.  where  a  contrary  doctrine  is  held  and 

425;  Smith  v.  Phillips,  8  Phila.  (Penn.)  the  defendant  was  permitted  to  show 

10 ;  Howell  v.  McCoy,  3  Rawle  (Penn.)  that  the  plaintiff  came  to  the  nuisance 

256 ;  Alexander  ■».  Kerr,  id.  83 ;  Vedder  in  defense.     But  while  this  decision  is 

v.  Vedder,  1  Denio  (N.  T.),  252 ;  Rob-  a  decision  of  a  respectable  court,  yet 

erts  v.  Clark,   17  L.  T.  (N.  S.)  384 ;  it  is  entitled  to  no  weight  as  against 

Crosby  n.  Bessey,  49  Me.  539 ;  Bliss  «.  the  uniform  current  of  authorities  both 

Hall,  5  Scott,  500 ;  Elliots  v.  Feetham,  in  this  country  and  England,  holding 

2  id.  197 ;  Kalf  «.  Ealf ,  5  Coke,  101.  a  contrary  doctrine. 
But  see  State  t>.  Ellis,  7  Black.  (Md.)       *  Smith  v.  Phillips,  ante. 
70 
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he  had  voluntarily  placed  himself  in  a  position  to  receive  the 
injuries  flowing  therefrom,  and  that  the  fact  that  he  paid  the  same 
rent  with  the  nuisance  there  as  before  it  existed,  was  a  virtual 
admission  on  his  part  that  no 'serious  injury  resulted  from  the 
works.  But  the  court  held  that  no  such  presumption  was  to  be 
raised  from  the  facts,  and  that  the  plaintiff  was  entitled  to  recover 
the  full  amount  of  damage  sustained  ~t)j  him  the  same  as  though 
he  was  the  owner  of  the  fee,  or  tenant  for  a  term  of  years. 

The  doctrine  of  this  case  is  important,  and  it  certainly  is  pre- 
dicated upon  sound  public  policy  and  good  common  sense.  The 
idea  that  a  wrong-doer  can  set  up,  by  way  of  defense,  in  an  action 
for  damages  for  injuries  resulting  from  his  wrongful  act,  the  fact 
that  the  plaintiff  has  not  seen  fit  to  be  driven  away  from  the 
premises,  or  to  demand  a  reduction  in  the  rent,  is,  to  say  the  least, 
somewhat  audacious,  if  not  preposterous.  The  principle  involved 
in  the  case  is  similar  to  that  in  Tvppmg  v.  St.  Helen  Smeltmg 
Co.,  1  L.  E.  (Eq.  Oas.)  66. 

Sec.  509.  Howell  v.  McCoy,  3  Eawle  (Penn.),  256,  is  a  very 
strong  case  in  support  of  the  doctrine  that  coming  to  a  nuisance 
is,  under  no  circumstances,  a  defense,  either  at  law  or  in  equity. 
In  that  case,  the  plaintiff  and  defendant  were  both  lessees  oi 
several  parcels  of  the  same  estate,  under  the  same  landlord.  The 
defendant's  lease  was  several  years  older  than  the  plaintiff's,  and 
he  had  been  in  possession  of  the  premises  leased  by  him,  and 
carried  on  the  business  of  a  tanner  upon  the  same  stream,  during 
the  entire  term  since  the  date  of  his  lease,  and  had  during  that 
period  discharged,  and  was  when  the  plaintiff  rented  the  premises 
below  him  on  the  stream,  discharging  the  tan-bark  from  his  works 
into  the  stream. 

The  plaintiff  erected  a  brewery  upon  the  premises  below  the 
defendant's  works,  leased  by  him,  and  the  defendant  continuing  to 
discharge  the  tan-bark  into  the  stream,  he  brought  his  action 
against  the  defendant  to  recover  for  the  injury.  The  defendant 
claimed  that  he  had  a  right  to  discharge  the  bark  into  the  stream, 
and  that,  as  the  plaintiff  knew  that  he  was  doing  this  when  he 
leased  the  premises,  and  as  they  both  derived  their  title  from  the 
same  landlord,  the  plaintiff  could  not  set  up  a  claim  for  damages 
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resulting  from  the  nuisance.  But  the  court  held  that  the  plain- 
tiff was  entitled  to  recover,  and  that  nothing  short  of  an  express 
grant,  or  a  prescriptive  right  by  twenty  years'  user  to  maintain 
the  nuisance,  would  defeat  a  recovery.1  In  all  actions  of  this 
character,  the  equities  are  against  the  wrong-doer  and  with  the 
person'  injured,"  and,  if  the  wrong-doer  escapes  the  penalty  of 
his  wrongful  acts,  it  must  be  by  virtue  of  some  superior  legal  or 
equitable  right,  clearly  established.' 

Seo.  510.  In  many  of  the  States,  and  in  most  of  the  large 
cities  and  towns,  the  erection  and  maintenance  of  slaughter- 
houses is  regulated  by  statute  or  municipal  ordinances,  but  so  far 
as  injuries  to  private  rights  are  concerned,  parties  are  usually  left 
to  their  common-law  remedies.  For  instances  in,  and  circumstan- 
ces under,  which  slaughter-houses  have  been  held  nuisance,  see 
the  cases  cited  below.* 

Sec.  511.  The  business  of  slaughtering  cattle  has  been  held  to 
be  a  nuisance  where  no  noxious  smells  were  liberated  therefrom, 
when  carried  on  near  a  highway,  so  that  the  smell  of  the  blood 
frightened  horses  passing  it,  or  when  the  skins  taken  from  the 
animals  are  hung  upon  fences  or  elsewhere  within  easy  sight  of 
the  highway  so  as  to  produce  the  same  result.6  Also  when  the 
business  was  carried  on  upon  the  banks  of  a  stream,  and  the  blood 
from  the  animals  was  discharged  into  the  stream  so  as  to  pollute 
the  waters  thereof.'    Nor  will  the  fact  that  the  waters  of  the 

1  Crunden's   Case,    Cro.  Eliz.    402  ;  F.  C.  (So.)  677 ;  Pentland  v.  Henderson, 

Pendruddock'a  Case,  5  Coke,  101;  Alex-  27  Jur.  241 ;  Com.   v.  Upton,  6  Gray 

ander  v.  Kerr,  2  Rawle  (Penn.),  83;  (Mass.),  476;  Fay  v.  Whitman,  100  Mass. 

Blunt  v.  Aiken,  15  Wend.  (K.  Y.)  529;  597 ;  Schuster  v.  Met.  Board  of  Health, 

Vedder  v.  Vedder,  1  Denio  (N.Y  ),  252.  49  Barb.  (N.  T.  S.  C.)  450 ;  State  «.  Wil- 

8  Helley  v.  Helley,  5  Barr.  (Penn.)  son,  43  N.  H.  415  ;  State  v.  Shelbyville, 

97.  4  Sneed  (Tenn.),  176 ;  Smith  v.  McCon- 

3  Fay  v.  Whitimore,  100  Mass.  547.  athy,  9  Miss.  517 ;  Bishop  v.  Banks,  33 

*  Allen  v.  State,  34  Texas,  230  ;  Cat-  Conn.  121;  Liverpool  New  Cattle  Mar- 
tin D.Valentine,  9  Paige's  Ch.  574;  Brady  ket  Co.  v.  Hudson,  L.  E.,  2  Q.  B.  131 ; 
<o  Weeks,  3  Barb.  (N.  Y.  S.  C.)  126 ;  Anthony  v.  Breton  Market  Co.,  L.  R., 
Dubois  v.  Bndlong,  15  Abb.  Pr.  (N.Y.)  2  Exch.  167 ;  Rex  v.  Cross,  2  C.  &  P. 
452 ;  Peck  v.  Elder,  3  Sandf.  126;  Swin-  483 ;  Rex  v.  Watts,  id.  486 ;  Scott  o. 
ton  ■».  Pedie,  M.  L.  &  Rob.  1018 ;  Crop-  Cox,  15  F.  C.  (Sc.)  535 ;  State  v.  Koster, 
sey  v.  Murphy,  1  Hilt.  (N.Y.  C.  P.)  126;  35  Iowa,  221. 
Taylor  v.  The  People,  6  Park.  Cr.  (N.  «  Scott  v.  Cox,  15  F.  C.  (Sc.)  535. 
Y.)  347  ;  Munson  v.  The  People,  5  id.  •  Attorney-General  v.  Steward,  5  C, 
16;  Attorney-General  v.  Steward,  5  C.  E.  E.  Green  (N.  J.),  415 ;  State  v.  McCon- 
Green  (N.  J.),  415 ;  Kelt  v.  Lindsay,  IT  athy,  9  Miss.  517. 
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stream  are  already  partially  polluted,  justify,  or  in  any  measure 
serve  as  a  defense  to  an  action  for  an  increase  of  the  nuisance,  by 
the  discharge  of  the  blood  and  offal  from  a  slaughter-house  into 
the  stream,  or  by  any  other  method.  The  discharge  of  the 
blood  of  one  hundred  hogs  into  a  stream,  necessarily  creates  a 
nuisance.1 

PBTVTEB. 

Sec.  512.  Privies  are  regarded  as  prvma  facie  nuisances,  and 
although  necessary  and  indispensable  in  connection  with  the  use 
of  property  for  the  ordinary  purposes  of  habitation,  yet,  if  they 
are  built  or  allowed  to  remain  in  such  a  condition  as  to  annoy 
others  in  the  proper  enjoyment  of  their  property,  by  reason  either 
of  the  noisome  smells  that  arise  therefrom,"  or  by  the  escape  of 
filthy  matter  therefrom  upon  the  premises  of  another,'  or  so  as 
to  corrupt  the  water  of  a  well  or  spring,4  they  are  nuisances,  in 
fact,  and  render  the  person  erecting  or  using  them  liable  for  all 
the  injurious  consequences  flowing  therefrom.*  In  Jones  v. 
Powell,  Hutt.  135,  "a  brew  house  and  privy  in  the  said 
house,  and  burning  sea  coal  in  the  said  brew  house,  so  that  by 
the  smoke,  stench  and  unwholesome  vapors  coming  from  the  said 
coal  and  privy,  the  plaintiff  and  his  family  cannot  dwell  in  his 
house  without  danger  of  their  health,  was  adjudged  a  nuisance, 
by  all  the  judges,  on  consideration,  for  the  plaintiff." 

Sec.  513.  In  Bex  v.  Pedley,  1  Ad.  &  El.  822,  the  defendant 
was  the  owner  of  twelve  dwelling-houses  in  Bedford,  situated 
upon  a  public  street,  which  were  rented  by  him  to  tenants,  for 
which  he  was  paid  specific  sums  by  each  occupant  connected  with 
these  houses,  and  for  the  use  of  the  tenants,  were  two  privies 
with  an  open  sink  for  the  reception  of  ordure,  which  became 
nuisances  by  reason  of  the  intolerable  stenches  that  arose  there- 
from, and  the  court  held  that  the  landlord  having  erected  the 

1  Holsinan  v.  Boiling  Spring  Co.,  1  Wormersley  v.  Church,  17  L.  K.  (N.  S.) 

McCarter  (N.  J.),  335 ;  Attorney-Gen-  190 ;  Wahle  o.  Rimbach,  76  111.  322 ; 

eral  n.  Steward,  5  C.  B.  Green  (N.  J.),  Gordon  v.  Vestry  of  St.  James,  13  id. 

415.  511. 

5  Jones  v.  Powell,  Hutt.  135.  6  Marshall  v.  Cohen, 44 Ga.  489;  Cook 

8  Tenant  v.  Goldwin,  2  Ld.  Raym.  ■».  Montagu,  26  L.  T.  (N.  S.)  471 ;  Dra- 

1089 .  per  v.  Speering,  3  id.  365. 


Norton  v.  Sohofield,  9  M.  &  W.  665; 
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privies  and  dug  the  trenches,  was  liable  to  indictment  for  the 
nuisance  arising  therefrom,  on  the  ground  that  he  who  erects  a 
building  which  is  liable  to  become  a  nuisance,  except  great  care  is 
exercised,  is  liable  for  the  consequences  if  the  building  becomes 
a  nuisance,  and  that  this  would  be  so  even  if  the  tenants  had 
covenanted  to  repair.1 

Sec.  514.  In  Tenant  v.  Goldwin,  6  Mod.  311,  the  defendant 
had  built  a  privy  over  a  vault  adjoining  the  lands  of  the  plaintiff. 
The  plaintiff  dug  a  cellar  on  his  premises  near  the  vault,  and 
erected  a  house  thereon.  The  filth  from  the  plaintiff 's  vault  by 
reason  of  defects  in  the  vault,  escaped  into  the  plaintiff's  cellar. 
The  plaintiff  brought  an  action  for  the  injuries  sustained  by  him, 
alleging  that  it  was  the  duty  of  the  defendant  to  maintain  the 
wall  of  his  vault  so  as  to  prevent  the  escape  of  filth  therefrom. 
Lord  Holt,  in  the  early  part  of  the  trial,  intimated  an  opinion 
against  the  plaintiff's  right  of  recovery,  but  at  the  close  of  the 
trial  he  rendered  judgment  for  the  plaintiff,  saying :  "  If  the 
defendant  has  a  house  of  office  (a  privy)  inclosed  with  a  wall 
which  is  his,  he  is  of  common  right  bound  to  use  it  so  as  not  to 
annoy  another.  The  reason  here  is,  that  one  must  so  use  his  own 
as  not  to  hurt  another,  and  as  of  common  right  one  is  bound  to 
keep  his  cattle-  from  trespassing  on  his  neighbor,  so  he  is  bound 
to  use  any  thing  that  is  his,  so  as  not  to  hurt  another  by  such 
user." 

In  the  report  of  this  case  in  2  Ld.  Raymond,  1089,  the  reporter 
says  that  Lord  Holt  said,  "  It  is  enough  to  say  that  the  plain- 
tiff had  a  house,  and  the  defendant  had  a  wall,  and  he  ought  to 
repair  the  wall ;  but  if  the  defendant  has  a  house  of  office  (privy), 
and  the  wall  which  separates  the  house  of  office  from  the  plain- 
tiff's house  is  all  the  defendant's,  he  is  of  common  right  bound 
to  repair  it.  *  *  *  The  reason  of  this  case  is  upon  this  account, 
that  every  one  must  so  use  his  own  as  not  to  do  damage  to 
another ;  and  as  every  man  is  bound  to  look  to  his  cattle  so  as  to 
keep  them  out  of  his  neighbor's  grounds,  that  so  he  may  receive 
no  damage,  so  he  must  keep  in  the  filth  of  his  house  of  office,  that 

1  Marshall  0.  Cohen,  ante ;  Smith  v.    <o.  Reed, 2  Park.  Crim.  Rep.  (N.  T.)  160, 
Humburt,  3  Kerr  (N.  B.)  602 ;  Cook  *.     Treadwell  v.  Davis,  39  Ga.  84. 
Montagu,  26  L.  T.  (N.  S.)  471 ;  People 
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it  may  not  flow  in  upon  and  damnify  his  neighbor.  *  *  *  So 
if  a  man  has  two  pieces  of  pasture  which  lie  open  to  one  another, 
and  sells  one  piece,  the  vendee  must  keep  in  his  cattle  so  as  they 
shall  not  trespass  upon  the  lands  of  his  vendor.  So  a  man  shall 
not  lay  his  dung  so  high  as  to  damage  his  neighbor,  and  the  rea- 
son of  these  cases  is,  because  every  man  must  so  use  his  own  as 
not  to  do  damage  to  another." 

The  principle  announced  by  Lord  Holt  in  this  case  has  never 
been  seriously  questioned,  and  it  will  thus  be  seen  that  where  one 
erects  any  thing  which,  except  for  the  exercise  of  great  care,  may 
become  a  nuisance,  from  any  one  of  several  causes,  the  person 
making  the  erection  is  bound,  at  his  peril,  to  see  to  it  that  it  does 
not  become  so,  and  is  answerable  for  all  the  consequences  if  it 
does.  It  would  seem,  also,  that  he  is  liable  even  though  the  nui- 
sance occurs  from  inevitable  accident. l  This  liability,  also  exists, 
although  the'nuisance  results  from  inevitable  accident,  and  from 
the  prosecution  of  a  lawful  trade.  For  in  the  case  of  a  nuisance 
the  question  of  care  is  of  no  account.  It  is  purely  a  question  of 
results,'  and  the  fact  that  an  injury  does  result,  is  all  that  it  is  nec- 
essary to  establish.  In  the  case  of  Fletcher  v.  JRylcmds,  Black- 
burn, J.,  in  referring  to  this  question,  refers  to  a  case  tried  by 
him  against  sdme  occupiers  of  alkali  works  at  Liverpool,  and 
says :  "  The  defendants  proved  that  they,  at  great  expense, 
erected  contrivances  by  which  the  fumes  of  chlorine  were  con- 
densed and  sold  as  muriatic  acid,  and  they  called  a  great  body  of 
scientific  evidence  to  prove  that  this  apparatus  was  so  perfect  that 
no  fumes  could  possibly  escape  from  the  defendants'  chimneys. 
On  this  evidence  it  was  pressed  upon  the  jury  that  this  damage 
must  have  resulted  from  some  of  the  numerous  other  chimneys 
in  the  neighborhood.  The  jury,  however,  being  satisfied  that  the 
injury  was  produced  by  chlorine,  drew  the  conclusion  that  it  had 
escaped  from  the  defendant's  works  somehow,  and  found  for  the 
plaintiff.  No  attempt  was  made  to  disturb  the  verdict,  on  the 
grounds  that  the  defendants  had  taken  every  precaution  which 
prudence  or  skill  could  suggest  to  keep  those  fumes  in,  and 
that  they  could  not  be  responsible  unless  negligence  were  shown. 

1  Fletchei  v.  Kyland,  1  L.  R.  Exch.  *  Fletcher  v.  Ryland,  1  L.  E.  Exchqi 
289.  289 ;  Cahill  d.  Eastman,  18  Minn.  324 

10  Am.  Rep.  184. 
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Yet  if  the  law  be  as  laid  down  by  the  majority  of  the  court  of 
exchequer,  it  would  have  been  a  very  obvious  defense.  If  it  had 
been  raised,  the  answer  would  probably  have  been  that  the  uniform 
course  of  pleading  in  actions  on  such  nuisances,  is  to  say  that 
the  defendant  caused  the  noisome  vapors  to  arise  on  his  premises, 
and  suffered  them  to  come  on  the  plaintiff 's  without  stating  that 
there  was  any  want  of  care  or  skill  in  the  defendant,  and  that 
their  liability  was  founded  on  the  general  rule  of  law,  that  he 
whose  stuff  it  is,  must  Tceep  it  in,  that  it  may  not  trespass.1  There 
is  no  difference  in  this  respect  between  chlorine  and  water ;  both 
will,  if  they  escape,  do  damage,  the  one  by  scorching,  and  the 
other  by  drowning,  and  he  who  brings  them  there,  must,  at  his 
peril,  see  that  they  do  not  escape  and  do  that  mischief.' 


1  Tenant  v.  Gold  win,  1  Salk.  21,360; 
2  Ld.  Raym.  1089  ;  6  Mod.  311. 

2  Cahill  v.  Eastman,  18  Minn.  324  ; 
10  Am.  Rep.  184 ;  Sutton  ■».  Clark,  6 
Taunt.  44,  opinion  of  Gibbs,  C.  J. ; 
Hay  v,  Cohoes  Co.,  2  N.  Y.  159 ;  Tre- 
main  v.  Cohoes  Co.,  id.  161 ;  Smith  v. 
Fletcher,  Exchq.,  June,  1872;  Mc- 
Keon  v.  See,  51  N.  T.  511 ;  Bagnall  v. 
London  &  N.  W.  Railway,  7  H.  &  N. 
423 ;  Williams  v.  Graucott,  4  B.  &  S. 
195.  In  Fletcher  v.  Rylands,  on  appeal 
in  the  house  of  lords,  3  L.  R.  (H.  L. 
Cas.)  330,  Ceajtwosth,  J.,  said:  "In 
considering  whether  a  defendant  is 
liable  for  damages,  which  the  plain- 
tiff may  have  sustained,  the  question 
in  general  is  not  whether  the  defend- 
ant has  acted  with  due  care,  but  whether 
his  acts  have  occasioned  the  damage," 
and  he  refers  to  the  case  of  Lambert 
v.  Bessey,  Ld.Raym.  432,  and  says: 
"This  doctrine  is  founded  in  good 
sense.  For  when  one,  in  managing 
his  own  affairs,  causes,  however  inno- 
cently, damage  to  another,  it  is  obvi- 
ously only  just  that  he  should  be  the 
party  to  suffer.  He  is  bound  sic  utere  tuo 
ut  alienum  non  laedas.  This  is  the  prin- 
ciple of  law  applicable  to  cases  like  the 
present,  and  I  do  not  discover  in  the  au- 
thorities that  were  cited  any  thing  con- 
flicting with  it."  In  Smith  v.  Fletcher, 
Bramwell,  B.,  in  discussing  the  ques- 
tion of  care  or  want  of  care,  in  an  ac- 
tion for  a  nuisance,  says:  "It  is  said 
that  the  defendant  did  not  bring  the 
water  there,  as  in  Fletcher  v.  Rylands. 
Nor  did  they  in  one  sense ;  but  in  an- 
other they  did.  They  so  dealt  with 
the  soil,  that  if  a  flood  came,  the  water, 


instead  of  spreading  itself  over  the 
surface  and  getting  away  innocuously 
to  the  proper  water-courses,  collected 
and  stopped  in  the  hollow  which  they 
had  made,  with  no  outlet  but  the  fis- 
sures or  cracks.  Suppose  the  rain, 
without  a  flood  falling  in  this  hollow, 
had  made,  as  it  will,  pools  in  the 
lower  part,  and  the  water  so  collected 
had  gone  through  the  fissures  and 
cracks  into  the  mine,  instead  of  being 
left  on  the  surface,  to  evaporate  and 
percolate  naturally,  and  that  the  dam- 
age to  the  plaintiff  had  been  sensible, 
could  the  defendants  say  that  they  were 
not  liable  because  they  did  not  cause 
the  rain  to  fall  ?  Nor  can  they  say  they 
did  not  cause  this  flood  water  to  collect 
where  it  did,  with  no  outlet  but  to  the 
mines,  because  it  came  there  by  the 
attraction  of  gravitation  1  It  is  said 
that  the  flood  was  extraordinary  and 
that  they  could  not  foresee  it.  I  re- 
peat, that  this  may  take  away  the 
moral  blame  from  them,  but  how  does 
it  affect  their  legal  responsibility  1  If 
for  their  own  purposes,  they  had  di- 
verted this  flood  into  the  hollow  where 
it  came,  though  not  knowing  what  would 
liappen,  yet  it  is  clear  they  would  be 
liable  :  why  are  they  not,  if  it  comes, 
because  it  must  come,  from  natural 
causes?"  This  case  is  »  strong  au- 
thority upon  the  doctrine  announced 
in  the  text,  because  it  was  admitted 
upon  the  trial  that  there  was  no  neg- 
ligence on  the  part  of  the  defendants, 
and  evidence  that  they  had  made  due 
provision  for  ordinary  rain  falls,  was 
rejected  as  immaterial. 
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TALLOW  FACTOBIES  AND  MELTING-HOUSES 

Seo.  515.  Tallow  factories  and  melting-houses  are  regarded  as 
prima  facie  nuisances,  when  located  in  public  places  or  near 
human  habitations.  In  Morley  v.  Pragnall,  Cro.  Car.  510,  the 
plaintiff  was  the  owner  of  an  inn  in  Eaglestock,  and  the  defendant 
erected  a  chandler's  shop  near  the  inn  and  carried  on  there  the 
business  of  making  candles.  The  fumes  and  stenches  arising  from 
the  works,  in  the  process  of  melting  the  tallow,  entered  into  the 
plaintiff's  inn,  and  created  such  an  annoyance  that  his  guests  left 
the  inn.  The  defendant  insisted  upon  the  authority  of  Ran- 
keifs  Case,  Pasch.  3  Jac.  B.  E.,  that,  his  business  being  a  need- 
ful one,  no  recovery  could  be  had.  But  the  court  said :  "  Every 
man  is  bound  to  use  his  own  property  so  as  not  to  injure  another, 
and  when  he  does  that  which  makes  a  man's  inn  unhealthful,. 
and  drives  away  his  guests,  he  shall  be  answerable." 

It  is  observable,  in  this  case,  that  the  court  seemed  to  regard 
it  as  essential  to  a  recovery,  that  the  smell  proceeding  from  works 
in  order  to  be  a  nuisance,  must  be  unhealthful,  and  such,  formerly, 
was  regarded  as  the  law ;  but  in  Hex  v.  White,  1  Burr.  333, 
Lord  Mansfield  laid  down  the  broad  rule,  that  hwrtfuVness  is 
not  the  gist  of  an  action  for  a  nuisance  arising  from  a  corruption 
of  the  air,  but  that  it  is  sufficient,  if  they  render  the  enjoyment 
of  life  uncomfortable,  and  such  is  now  the  settled  law  of  all  the 
courts,  both  in  this  country  and  England,  as  well  in  actions  for 
damages,  as  indictments  for  the  public  offense.1 

1  Rex  v.  White,  1  Bur.  333  ;  Walter  v.  Weekly  Rep.  358 ;  Hart  v.  Taylor,  4 

Selfe,  4  Eng.  Law  &Eq. 20;  Robertas.  Mur.  313;  Hackneys.  State,  8  Ind.; 

Clarke,  17  L.  T.  (N.  S.)  384  ;  Luscombe  Smith,  v.  McConathy,  11  Miss.    517 ; 

e.  Steere,  17  id.  256 ;  Catlin  ®.  Valen-  People  ®.  Taylor,  6  Park.  Cr.  (N.  T.) 

tine,  9  Paige's  Ch.  (N.  T.)  575  ;  Brady  347 ;    Prescott's    Case,   2    City    Hall 

v.  Weeks,  3  Barb.  (N.  T.  S.  C.)  156 ;  Recorder  (N.  T.),    161 ;   Kirkman   v. 

Peck  «.  Elder,  3  Sandf.  (N.  T.  S.  C)  Hardy,  11  Humph.  (Tenn.)  ;  Thiebault 

126;  Ross  B.Butler,  4  C.  E.  Green  (N.  v.  Conover,  11  Pla.  143;  Galbraith  c. 

J.),  294;  Wolcott  r>.  Mellick,  3  Stockt.  Oliver,  3  Pittsburgh  Rep.  79  ;  Hutch- 

(N.  J.)  204;    Cleveland    «.    Citizens*  ins  v.  Smith,  63  Barb.  (N.Y.S.  C.)  252; 

Gas-Light  Co.,  5  C.  E.  Green  (N.  J.),  Cartwright    u.    Gray,  12   Grant's  Ch. 

201 ;  Attorney-General  s.  Steward,  id.  (Ont.)  400  ;  Barlow  v.  Kinnear,  2  Kerr 

415 ;  Duncan  v.  Hayes,  22  N.  J.  26 ;  (N.  B.),  94 ;  Wesson  v.  Washburn  Iron 

Rhodes  v.  Dunbar,  58  Penn.   St.  273  ;  Works,  13  Allen  (Mass.),  95 ;  Donald  v. 

Sparhawk  v.  Union  Passenger  R.  R.  Humphrey,  14  P.  C.  (Sc.)  1206 ;  Otta- 

Co.,  54  id.  154 ;  Pusileer  v.  Spauld-  wa  Gas  Co.  v.  Thompson,  39  111.  598 

ing,  2  La.  An.  273;  Bishop  «.  Banks,  Watson  v.  Gas-Light  Co.,  2  U.  C.  262 

33  Conn.  118 ;  Whitney  «.  Bartholomew,  Smith  u.  Humbert,  2  Kerr  (N.  B.),  602 

21  id.  213;    Gullick  o.  Tremlett,  20  Ellis  v.  State,  7  Black.  (Ind.)  534 ;  Com.' 
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Sec.  516.  Formerly  all  establishments  for  the  melting  of 
fat,  -were  regarded  as  nuisances  per  se,  and  in  actions  for  their 
abatement,  no  ill  effects  need  be  shown,  as  it  was  presumed  if 
they  were  located  in  public  places,  or  near  the  habitations  of  men, 
that  ill  results  would  ensue.  Thus  in  Downie  v.  Oliphant,  17 
F.  C.  (Sc.)  491,  the  defendant  was  interdicted  from  erecting  an 
establishment  for  boiling  whale  blubber  at  the  end  of  the  town, 
which  was  already  given  up  to  such  nuisances  as  tanneries,  dung- 
hills, distilleries,  etc.,  upon  the  ground  that  the  effluvia  arising 
therefrom  would  increase  the  nuisance,  to  the  damage  of  the 
inhabitants.  But  latterly,  it  is  the  practice  in  the  Scotch  courts, 
to  cause  an  examination  to  be  made  to  ascertain  whether  or  not 
the  business  can  be  carried  on  without  creating  a  nuisance,  and  in 
this  country  and  England,  in  actions  at  law,  the  ill  effects  must 
always  be  shown,  and  in  proceedings  in  equity  to  restrain  the 
erection  of  works  that  may  become  nuisances,  such  facts  must  be 
stated  in  the  complaint  as  clearly  show  that  a  nuisance  will  be 
created  by  the  works.1 

Sec.  517.  In  Peck  v.  Elder,  3  Sandf.  (N.  Y.  S.  0.)  126,  a  bill 
in  equity  was  brought  to  restrain  the  defendants  from  erecting 
and  putting  in  operation  a  large  fat-melting  establishment  at  the 
corner  of  First  street  and  Fourth  avenue,  New  York.  The 
plaintiffs  were  the  owners  of  tenements  in  the  vicinity,  and 
alleged  that  their  premises  would  be  injuriously  affected  thereby. 
The  plaintiff  Peck  owned  five  houses  on  Second  avenue,  within 
six  hundred  feet  of  the  works.  J.  C.  Merritt  owned  three  houses 
and  lots  in  Fourth  street,  adjoining  the  works.  E.  W.  Martin 
owned  a  valuable  three-story  building  opposite  Merritt's.  A.  Gr. 
Phelps  owned  twelve  dwelling-houses  on  Second  avenue,  six  on 

e    Eeed  34    Penn.  St.  275 ;    State  v.  J.)  186 ;  Babcock  v.  N.  J.  Stock  Yard 

Wilson, '43  N.  H.  415 ;  State  v.  Shelby-  Co.,  20  N.  J.  296. 

ville   4  Sneed  (Tenn.),  176 ;  Richard's  '  Ross  0.  Butler,  4  C.  E.   Green  (N. 

Case,  6  City  Hall  Recorder  (N.  T.),  61 ;  J.),  294 ;  Wolcott  «.  Mellick,  3  Stock- 

Prou't's  Case,  4  id.  87 ;  Columbus  Gas  ton  (N.  J.),  204 ;  Rhodes  v.  Dunbar,  58 

Co    v    Freeland,   12    Ohio    St.    392 ;  Penn.  St.  273 ;   Tipping  0.   St.  Helen 

Dargan  v.  Waddell,  9    Ired.    (N.  C.)  Smelting  Co.,  118  E.  C.  L.  608  ;  Salvin 

244  j  Ashbrook  v.  Com.,  4  Bush.  (Ky.)  ;  v.  North  Brancepeth  Coal  Co.,  31  L.  T. 

Cok'er  v.  Birge,  10  Ga.  336;  Rex  v.  (N.S.)  154;  Dubois®.  Budlong,  15  Abb. 

Niel,  2  C.  &  P.  485 ;  Rex  v.  Cross,  id.  Pr.    (N.    Y.) ;    Davidson  «.    Isham,  1 

484  -'Davidson  t.  Isham,  1  Stockt.  (N.  Stockt.  (N.  J.)  186;  Thiebault  v.  Cono- 

ver,  11  Fla.  143. 
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Fourth  street  and  eight  on  Fifth  street,  besides  several  vacant 
lots,  and  all  within  from  six  to  eight  hundred  feet  of  the  melting- 
house,  and  K.  A.  Reading  owned  and  occupied  a  dwelling-house 
on  First  avenue  within  six  hundred  feet  of  the  works.  All  the 
last-named  persons  were  joined  with  Peck  as  plaintiffs  in  'Jie 
bill.  ' 

The  plaintiffs  alleged  that  Elder  was  the  president  and  the 
other  defendants  were,  with  him,  trustees  of  the  Butchers'  Melt- 
ing Association,  organized  for  the  purpose  of  conducting,  on  a 
large  scale,  the  melting  of  the  fat  and  tallow  from  animals 
slaughtered  by  the  butchers  of  the  city  generally  ;  that  a  melting- 
house  in  a  city  is  an  intolerable  nuisance,  eminently  offensive  to 
the  neighboring  population ;  that  it  is  accompanied  by  noisome, 
noxious  and  offensive  stenches  and  smells.  The  stench  from  the 
smoke  and  vapors  being  a  source  of  serious  annoyance  and  dis- 
comfort for  a  distance  of  more  than  half  a  mile  from  the  trying 
vats  or  kettles.  A  temporary  injunction  was  granted,  but  the 
defendants  having  filed  their  answer  denying  that  a  melting- 
house  or  establishment  for  the  melting  and  trying  of  tallow  and 
the  fat  of  animals  in  a  city  is  a  nuisance,  and  alleging  that  they 
intended  to  so  conduct  the  business  that  it  would  not  prove  offen- 
sive or  annoying  to  the  neighborhood,  and  that  the  locality  was,  in 
a  great  degree,  unimproved,  and  that  a  large  number  of  slaughter- 
houses are,  and  for  a  long  time  have  been,  in  operation  there, 
besides  various  other  establishments  claimed  to  be  offensive, 
the  injunction  was  dissolved  upon  this  answer  denying  the 
nuisance,  and  the  plaintiffs  appealed  to  the  Chancellor.  During 
the  pendency  of  the  appeal  and  before  the  hearing  thereon,  the 
defendants  completed  their  building  and  commenced  operations. 
The  defendants  were  thereupon  indicted  for  the  nuisance,  and 
convicted  and  fined.  When  the  case  was  heard  before  Chancellor 
"Walwobth  upon  appeal,  the  injunction  was  restored,  the  Chan- 
cellor saying :  "  It  is  of  no  consequence  whether  the  plaintiffs 
reside  on  their  property  or  not.  It  is  sufficient  that  the  nuisance 
is  calculated  directly  to  diminish  its  value,  by  preventing  its 
being  occupied  by  the  plaintiffs,  or  by  good  tenants,  who  are 
willing  and  able  to  pay  the  rents,  or  to  destroy  the  value  of  the 
property  as  building  lots.    The  answer  denies  that  the  melting- 
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house  is  a  nuisance ;  but  it  does  n.ot,  as  it  could  not,  deny  the 
fact  that  the  melting  of  animal  fat  in  such  a  place,  and  in  such 
quantities,  must  be  offensive  to  the  senses  of  the  masses  of  the 
community,  though  persons,  by  long  use,  may  become  so  accus- 
tomed to  an  offensive  smell,  as  to  prevent  its  making  them 
actually  sick."  For  cases  in  which  tallow-factories  and  melting- 
hovises  have  been  held  nuisances,  see  the  cases  cited  below.1 

HOG-STYES   AND   CATTLE-YARDS. 

Sec.  518.  The  keeping  of  hogs  in  pens,  in  a  city  or  town,  or 
near  highways  or  dwellings,  in  such  a  location  and  condition  as 
to  annoy  the  public,  or  impair  the  comfortable  enjoyment  of 
property,  by  reason  of  the  noxious  smells  emitted  therefrom,  is 
regarded  as  a  nuisance,  even  though  it  is  one  of  the  ordinary  uses 
of  property.  Indeed,  the  keeping  of  hogs  in  pens  in  such  situa- 
tion is  regarded  as  prima  facie  a  nuisance,  and  both  as  an  action- 
able and  indictable  offense.'  But  it  is  evident,  from  the  cases, 
that  the  nuisance  arises  from  the  neglect  of  the  owner  to  keep 
the  pens  in  a  clean  condition ;  and  when  the  pens  are  kept  clean, 
so  as  to  prevent  the  liberation  of  noisome  smells,  they  are  not 
nuisances,  unless  they  become  so  from  the  fact  that  the  hogs  are 
too  noisy ;  any  more  than  a  cow-yard  or  any  other  ordinary  use  of 
property. 

In  Wanstead  Local  Board  v.  Rill,  13  0.  B.  (N.  S.)  479,  in  a 
case  arising  under  a  statute  authorizing  boroughs  to  make  regula- 
tions for  the  suppression  and  prohibition  of  nuisances,  it  was  held 
that  the  power  only  extended  to  such  acts  as  must  necessarily 
become  nuisances,  and  that  a  by-law  imposing  a  fine  upon  every 

1  Allen  <o.  State,  34  Tex.  230 ;  Du-  Commonwealth  v.  Van  Sickle,  4  Penn. 

bois  v.  Bndlong,  15  Abb.  Pr.  (N.  Y.)  L.  J.  164;  Smith  v.  McConathy,  11  Mo. 

126  ;   Toyhale's   Case,  Cro.   Car.  510 ;  517.    In  Smith  <o.  Payson,  37  Me.  361,  a 

Kadenhurst  v.   Coate,   6  Grant's  Ch.  pig-pen  near  a  highway,  which  emit- 

(Ont.)  140 ;  Arnot  v.  Brown,  1  Stuart  ted  noisome  smells,  to  the  annoyance 

(Sc),  694 ;    2  Rolle's  Abr.   140,  141 ;  of  travelers,  was  held  a  common  nui- 

Cropsey  r>.  Murphy,  1  Hilt.  (N.  Y.  C.  P.)  sance.    McCreadie  v.  McBrau,  32  Jur. 

126  ;  Downie  v.  Oliphant,  17  F.  C.  (Sc.)  184 ;   Aldred's  Case,  5  Coke,  59  ;  Bex 

491;  Peck  o.  Elder,  3  Sandf.(N.Y.S.C.)  v.   White,    1    Burr.  333;    Everett  v. 

126  ;  Morley  v.  Pragnall,  Cro.  Car.  510 ;  Grapes,  3  L.  T.  (N.  S.)  Q.  B.  669 ;  Chel- 

1  Hawk.  P.  C.  323  ;  Trotter  v.  Farnie,  sea  Vestry  v.  King,  34  L.  J.  (M.  C.)  9  ; 

5  W.  S.  (Sc.)  649 ;  Bliss  v.  Hall,  5  Scott,  1  Rolle's  Abr.  88;  3  Stephen's  N.  P. 

500 ;  Blunt  v.  Hay,  4  Sandf.  Ch.  (N.  Y.)  2362 ;  R.  R.-Co.  «.  Grabel,  50  111.  241 ; 

933.  Bishop  i).  Banks,  33  Conn.  34 ;  State  v. 

»  Kegina  v.  Wigg,  3  Ld.  Raym.  1163;  Koster,  35  Iowa,  221. 
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person  who  should  "  keep,  or  suffer  to  be  kept,  any  swine  in  the 
borough,  between  the  1st  day  of  May  and  the  1st  day  of  Octo- 
ber, was  wholly  invalid,  '  as  the  keeping  of  swine  does  not 
necessarily  create  a  nuisance.'"  In  reference  to  swine  styes,  the 
same  rule  prevails  as  in  reference  to  any  other  use  of  property. 
If  they  are  in  a  location  whero  the  noxious  smells  actually 
emitted  therefrom  impair  the  comfortable  enjoyment  of  property, 
or  annoy  the  public,  they  are  nuisances,  otherwise  not. 

Seo.  519.  Cattle-yards  and  pens  when  suffered  to  remain  in 
an  unclean  or  filthy  condition  have  been  held  to  be  nuisances, 
when  they  impair  the  comfortable  enjoyment  of  property  by  the 
stenches  emanating  therefrom,  or  when,  by  reason  of  excessive 
noise,  they  disturb  the  quiet  of  the  neighborhood.1 

TANNERIES. 

Seo.  520.  Tanneries  are  regarded  as  among  the  class  of  trades 
that  are  prima facie  nuisances,  because  of  their  liability  to  emit 
noxious  smells.  In  Bex  v.  Pappineau,  1  Stra.  686,  the  defend- 
ant was  indicted  for  carrying  on  the  business  of  a  tanner  near  a 
public  highway,  and  his  works  were  abated  as  a  common  nuisance. 

In  a  recent  case  in  New  Jersey,'  it  was  held  that  a  tannery  is 
not  per  se  a  nuisance,  so  as  to  warrant  its  abatement  as  such  by 
the  street  commissioners  or  board  of  health,  until  it  is  adjudged 
to  be  inimical  to  health. 

An  interesting  case  recently  came  before  the  court  of  appeals 
in  New  York,8  in  which  the  question  of  nuisance  resulting  from 
the  operations  of  a  tannery  were  considered.  In  that  case  the 
plaintiff  was  the  owner  of  a  lot  in  the  city  of  Buffalo  with  two 
houses  thereon.  Upon  a  lot  about  seventy-five  feet  from  the 
plaintiff's  premises  the  defendant  had  a  tannery,  wherein  he 
carried  on  the  business  of  tanning  hides.  It  appeared  that  in 
the  operations  of  the  business,  offensive  stenches  were  liberated 
to  such  extent  as  to  impair  the  comfortable  enjoyment  of  the 
plaintiff's  houses  to  such  an  extent  as  nearly  to  render  them 

l.  Bishop  D.Banks,  83  Conn.  35;  Illinois  stenches,  is  a  public  nuisance,  although 

Central  Railroad  Co.  v.  Grabel,  50  111.  241 ;  kept  as  clean  as  possible.    State  v.  Ball, 

Babcock  I).  New  Jersey  Stock  Yard  Co.,  59  Mo.  321 

20  N.  J.  296;  Ohio,  etc.,R.  R.  Co.  v.  Simon,       2.  State  Marshal  v.  Street  Commissioners 

40  Ind.  27.    So  the  keeping  of  a  dairy  in  of  Trenton,  36  N.  J.  283. 
a   public   place,   that  creates    offensive      3.  Francis  v.  Scnoellkoppf,  53  N.  Y.  153. 
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uninhabitable,  and  that,  in  consequence  of  the  nuisance,  she 
was  unable  for  a  part  of  the  time  to  rent  the  premises  at  all,  and 
when  she  did  rent  them,  that  she  realized  much  less  rent  there- 
for than  she  would  have  received  if  the  nuisance  had  not  existed. 

The  court  held  that  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  rental  value  with  the  nuisance  there,  and 
v\  hat  she  could  obtain  if  they  were  free  from  it.  It  also  appeared 
that  offensive  matter  from  the  tannery  was  placed  upon  a  vacant 
lot  adjoining  the  defendant's  works,  which  increased  the  nui- 
sance, but  there  was  no  evidence  that  the  defendant  placed 
it  there.  Upon  this  point  Gbover,  J.,  said:  "True,  it  was 
not  directly  proved  that  this  was  placed  there  by  the  defend- 
ant. But  it  was  proved  that  it  came  from  his  tannery, 
where  it  was  in  his  possession  and  control ;  and  in  the  absence 
of  proof  as  to  how  it  came  there,  the  presumption  is,  that  it 
was  placed  there  by  him."  Upon  the  trial  of  the  case  in  the 
lower  court,  the  defendant  offered  to  show  that  since  his  tannery 
had  been  operated,  it  had  contributed  to  enhance  the  value  of  the 
plaintiff's  premises,  and  their  rental  value.  This  evidence  was 
rejected,  and  in  referring  to  this  question  the  court  say :  "  I  do 
not  understand  by  this  that  it  was  intended  to  show  that  the 
stench  was  not  produced  as  was  claimed  by  the  plaintiff,  but  that 
n  consequence  of  the  number  of  persons  employed  by  the  defend- 
ant in  the  business,  the  demand  for  dwellings  in  the  vicinity  was 
increased,  thereby  increasing  the  commercial  and  rental  value  of 
such  property  in  the  vicinity.  So  understood,  the  rejection  was 
proper." 

For  instances  in  which  tanneries  have  been  held  nuisances,  see 
the  cases  cited  in  the  following  note.1 

SOAP    AND   BONE   BOILEEIES. 

Seo.  521.  Soap  boileries,  or  establishments  where  soap  is 
manufactured  from  the  bones  and  fat  of  animals  by  the  process 
of  boiling,  are  regarded  as  prima  facie  nuisances,  and  we  find  a 

Ellis  v.  State,  7  Black.  (Ind.)  534 ;  15  P.  C.  535  ;  Thomas  v.  Brackney,  17 

Bex  v  Pappineau,  1  Stra.  686 ;  Fran-  Barb.  (N.  Y.  S.  C.)  654 ;  3  Blacks.  217  ; 

cis  v  Sehoellkoppf ,  53  N.T.  152 ;  Fisher  3  Steph.  N.  P.  2362;  Pinckney  v.  Ewens, 

«.  Clark,  41  Barb.  (N.  T.)  332  ;  Jones  3  L.  T.  (N.  S.)  781. 
v.  Powell,    Hntt.  136 ;  Scott  v.  Cox, 


566  .NOISOME   SMELLS. 

case  as  early  as  1691,1  in  which  it  was  held  that  such  an  estal> 
lishment  in  Wood  street,  in  London,  was  a  common  nuisance. 
It  was  urged  as  a  defense  in  that  case,  that  the  trade  was  lawful 
and  necessary,  and  Jeffries,  0.  J.,  said :  "  Though  such  a  trade 
is  honest  and  may  be  lawfully  used,  yet,  if  by  its  stench  it  be 
offensive  to  the  neighbors,  it  is  a  nuisance."  The  reporter  says 
that  the  court  referred  to  a  ease  where  a  calendarman,  in  London, 
in  Broad  street,  was  convicted  before  Lord  Hale,  for  that  the 
noise  of  his  business  disturbed  the  neighbors,  and  shook  adjacent 
houses.  Also  the  case  of  Hex  v.  Jordan,  in  which  a  brew-house 
on  Ludgate  hill  was  held  a  nuisance,  and  the  defendant  compelled 
to  prostrate  it  or  convert  it  to  other  purposes,  for  that  such  trades 
ought  not  to  be  carried  on  in  the  city,  but  in  the  outskirts 
thereof. 

Seo.  522.  In  Howard  v.  Lee*  the  plaintiff  was  the  proprietor 
of  a  hotel  on  Broadway  in  the  city  of  JSTew  York,  called  the 
Irving  House.  The  defendant  had  for  many  years,  and  long 
before  the  Irving  House  was  erected,  carried  on  the  business  of 
making  soap  on  Reade  street,  within  less  than  a  hundred  feet 
of  the  plaintiff's  hotel.  His  establishment  had,  for  several 
years,  been  a  subject  of  complaint  in  the  neighborhood,  which . 
was  closely  built  up  and  densely  populated,  but  no  legal  proceed- 
ings had  ever  been  commenced  against  the  defendant  therefor. 
During  the  prevalence  of  the  cholera  in  1849  the  works  had  been 
very  offensive  to  the  plaintiff's  guests,  and  many  left  his  house 
in  consequence.  Oaklet,  C.  J.,  in  delivering  the  opinion  of  the 
court  on  a  motion  to  dissolve  the  temporary  injunction,  said : 
"  The  court  can  prohibit  trades  of  this  character  from  being  car- 
ried on  in  a  great  city,  or  in  a  dense  population,  on  the  broad 
principle  that  all  trades  that  render  the  enjoyment  of  life  and 
property  uncomfortable  must  recede  with  the  advance  of  popula- 
tion, and  be  conducted  in  the  outskirts  of  the  city  or  in  the 
country.  This  is  on  the  principle  that  every  man  must  so  use 
his  property  as  not  to  injure  the  rights  of  his  neighbor.  *  *  * 
It  is  well  settled  in  cases  of  this  kind,  that  it  is  not  necessary  that 

1  Bex  o.Pierce,  2  Shower,  327 ;  Atty.-       "Howard  ■».  Lee,  3  Sandf.  (N.  T. 
General  v.  Cleaver,  18  Vesey,  211.  S.  0.)  281 ;  Dana  v.  Valentine,  5  Mete. 

(Mass.)  8. 
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a  trade  should  be  injurious  to  health,  to  constitute  a  public  nui- 
sance, in  order  to  have  it  restrained. 

Sbo.  523.  In  Ballamy  v.  Comb l  it  was  held  that  an  establish- 
ment near  dwellings,  for  the  roasting  the  black  ashes  of  soap, 
emitting  noxious  and  offensive  smokes,  was  a  nuisance. 

In  Meigs  v.  Lester  *  it  was  held  that  a  bone-boiling,  establish- 
ment, the  vapors  and  stenches  from  which  were  annoying  to  the 
neighborhood,  was  a  nuisance. 

Sec  524. •  In  Radenhurst  v.  Coates*  the  defendant  carried  on 
the  business  of  a  soap  and  candle  manufacturer  upon  premises 
situated  upon  the  north  side  of  King  street,  in  the  eastern  part  of 
the  city  of  Toronto.  The  plaintiff  was  the  owner  and  occupier  of 
two  pieces  of  ground  in  the  neighborhood,  one  of  them  used  as  a 
vegetable  and  pleasure  garden  adjoining  the  premises  of  the 
defendant.  On  the  other  was  situated  the  plaintiff's  dwelling- 
house,  which  is  situated  from  150  to  160  feet  from  the  factory  of 
the  defendant.  The  bill  alleged  that  noxious  and  offensive  vapors 
and  smoke  were  emitted  from  the  defendant's  factory  during  the 
process  of  his  manufacture,  and  were  carried  to  the  plaintiff's 
premises.  The  defendant  denied  that  noxious  and  offensive  vapors 
from  his  factory  were  carried  to  the  plaintiff's  premises,  at  least 
to  the  extent  charged,  and  attributed  much  of  the  annoyance  felt 
by  the  plaintiff  to  other  manufactories  of  various  kinds  in  the 
neighborhood,  though  at  a  greater  distance  from  the  plaintiffs 
premises,  and  insisted  upon  the  acquiescence  of  the  plaintiff  and 
of  her  late  husband  as  disentitling  her  to  an  injunction. 

Spbacte,  V.  C,  in  disposing  of  the  case,  said :  "  There  is  a 
good  deal  of  evidence  upon  both  sides,  but  upon  the  whole  we 
think  it  is  established  that  the  vapors  arising  from  the  business 
carried  on  by  the  defendant  are  so  offensive  in  degree,  in  fre- 
quency and  in  duration  as  to  impair  materially  the  ordinary 
comfort  ol  life.  Upon  this  point  we  have  the  evidence  not  only 
of  the  plaintiff  herself  and  of  her  son-in-law,  Mr.  Grant,  but  of 
other  persons  of  different  classes  of  life  in  the  neighborhood, 

i  Ballamy  *>.  Comb,  17  P.  C.  (So.)        8  Radenhurst  v.  Coates,  6  Grant's  Ch 
159.  (Ont.)140. 

3  Meigs  v.  Lester,  23  N.  J.  199. 
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some  of  them  living  at  a  greater  distance  from  the  defendant's 
premises  than  the  plaintiff,  and  who  describe  the  vapors  from  the 
defendant's  factory  in  various  terms,  bnt  generally  as  causing  a 
stench  of  a  very  noisome  and  sickening  description.  There  is 
some  evidence  against  this,  but  upon  the  whole  we  think  the 
fact  proved,  and  to  such  an  extent  as  to  amount  not  only  techni- 
cally to  a  nuisance,  but  such  as  seriously  to  affect  the  comfort,  if 
not  the  health  of  those  residing  in  the  immediate  neighborhood 
and  among  them  of  the  plaintiff.  Indeed,  one  fact  relied  upon  by 
the  defendant,  his  having  erected  a  very  high  chimney,  and  a  vent 
or  air  hole  to  carry  off  the  smoke  and  vapor  from  his  factory, 
implies  a  consciousness  that  such  smoke  and  vapor  could  taint 
and  pollute  the  air  unless  so  carried  off.  Upon  the  first  point, 
therefore,  our  opinion  is  against  the  defendant. 

Part  of  the  plaintiff's  case  is  to  the  effect  that  the  business  car 
ried  on  by  the  defendant  is  so  offensive  as  to  make  the  plaintiff's 
premises  a  most  undesirable  residence,  so  much  so  that  persons 
of  a  class  who  would  ordinarily  inhabit  such  premises  would  not 
occupy  them,  even  if  they  could  be  had  rent  free.  The  defend- 
ant's counsel  seems  to  have  understood  the  plaintiff  as  using  this 
evidence  to  show  that  the  acts  complained  of  diminished  the 
value  of  her  premises,  and  to  have  made  that  circumstance  a 
ground  for  objecting  to  the  defendant's  business  as  a  nuisance, 
and  he  objects  that  it  cannot  so  be  used.  If  offered  in  this  view 
he  is  probably  right,  but  in  another  view  it  is  important  —  that 
is,  as  a  matter  of  evidence,  tending  to  show  how  great  is  the 
inconvenience  caused  to  those  residing  in  the  plaintiff's  house, 
which,  though  otherwise  a  very  desirable  residence,  is  rendered 
almost  worthless  as  a  residence  by  the  acfs  complained  of. 

"With  regard  to  the  acquiescence  alleged,  the  defendant  states 
that  he  is  corroborated  by  the  affidavit  of  his  father ;  that  he  com- 
menced his  present  business  on  the  premises  in  question  in  Octo- 
ber, 1848,  and  has  carried  it  on  there  ever  since ;  that  he  at  first 
leased  the  premises  for  one  year,  and  afterward  for  a  term  of  five 
or  seven  years  at  his  option ;  that  he  has  from  time  to  time  since 
the  commencement  of  his  occupation  expended  large  sums  of 
money  in  the  building  and  erection  of  the  boilers,  furnaces,  vats, 
receivers,  etc. ;  and  in  the  summer  of  1849  erected  a  very  high 
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chimney  —  higher,  as  he  believes,  than  any  other  manufactory  of 
the  same  kind  hath  in  the  city — for  the  purpose  of  more  readily 
carrying  off  the  smoke  from  his  premises ;  that  the  improvements 
he  has  made  have  had  the  effect  of  diminishing  the  smells  which 
will  at  times  issue  or  arise  from  the  main  factory,  and  which  he 
says  have  been  less  this  year  than  formerly,  but  he  does  not 
admit  that  they  ever  caused  inconvenience  to  the  plaintiff.  He 
states  that  the  late  Mr.  Radenhurst  saw  his  improvements  in  pro- 
gress without  any  remonstrance  or  objection,  and  frequently  used 
some  of  the  refuse  from  the  factory  for  manure. 

I  observe  that  in  stating  the  improvements,  the  last  stated 
is  the  building  of  the  high  chimney  in  1849,  when  he  was, 
as  I  understand  from  his  statement,  a  tenant,  under  a  lease 
for  one  year  only.  "What  portion  of  the  expense  was  incurred 
in  the  setting  up  of  trade  fixtures,  and  what  otherwise  is  not 
very  material,  for  it  is  not  made  to  appear  that  Mr.  Kaden- 
hurst  knew  that  such  a  manufactory  would  emit  noxious  and 
offensive  vapors,  and  looking  at  the  defendant's  present  account 
of  it,  it  is  most  improbable  that  any  inquiry  of  him  upon  that 
point  would  have  produced  any  such  information.  But  apart 
from  that,  we  are  not  of  opinion  that  where  there  is  no  conceal- 
ment of  any  fact  by  the  party  afterward  objecting  and  especially 
when,  as  in  the  present  case,  the  nature  of  the  business  to  be 
carried  on  is  best  known  to  the  party  incurring  the  expense,  the 
mere  forbearance  to  warn  him  that  his  proceedings  will  be  objected 
to  will  disentitle  a  party  injuriously  affected  to  relief. 

The  omission  to  warn  the  defendant,  and  the  subsequent  for- 
bearance to  take  any  proceedings  against  him,  are  relied  upon  as 
disentitling  the  plaintiff  to  relief.  We  do  not  think  it  is  shown 
by  the  evidence  that  there  was  any  encouragement  on  the  part  of 
Mr.  Kadenhurst,  or  that  the  defendant  took  any  step  or  incurred 
any  expense  upon  the  faith  of  any  thing  said  or  done  by  Mr. 
Eadenhurst,  or  that  Mr.  Eadenhurst's  conduct  had  any  influence 
in  determining  the  defendant  to  do  any  thing  in  regard  to  his 
factory.  Putting  it  most  strongly  for  the  defendant  that  the  evi- 
dence will  warrant,  there  was  an  acquiescence  of  several  years  in 
the  defendant's  carrying  on  his  business  as  he  did  carry  it  on,  but 
nothing  more. 
72 
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It  is  a  plain  common-law  right  to  have  the  free  use  of  the  ai. 
in  its  natural  unpolluted  state,  aud  an  acquiescence  in  its  being 
polluted  for  any  period  short  of  twenty  years  will  not  bar  that 
right.  To  bar  that  right  within  a  shorter  period,  there  must  be 
such  encouragement  or  other  act  by  the  party  afterward  complain- 
ing as  to  make  it  a  fraud  in  him  to  object. 

"With  regard  to  the  point  that  the  plaintiff  should  have  estab- 
lished her  legal  right  by  action  at  law  before  coming  to  this  court, 
it  dees  not  seem  to  be  now  since  the  passing  of  the  general  order 
upon  this  subject,  that  it  can  be  taken  as  an  objection.  It  is  only 
a  matter  for  the  discretion  of  the  court,  and  we  do  not  think  it 
necessary  to  put  the  plaintiff  to  her  action  at  law,  and  the  less  so 
as  the  fact  of  public  nuisance  has  been  established  against  the 
defendant ;  first,  upon  summary  proceedings  before  a  magistrate, 
and  afterward  by  the  verdict  of  a  jury." 

Sec.  525.  Any  business  in  which  animal  matter  is  used  in  such 
a  way  as  to  emit  noxious  vapors  or  offensive  stenches  and  smells 
to  the  annoyance  of  others,  is  regarded  as  a  nuisance. 

In  Jamieson  v.  HUlcote?  an  interdict  was  issued  against  an 
establishment  carried  on  within  300  yards  of  Portobello,  and 
adjacent  to  the  road  to  Edinburgh,  in  which  the  blood  of  animals 
was  prepared,  as  an  ingredient  of  Prussian  blue. 

In  Charity  v.  Middle?  it  was  held  that  an  establishment  for 
the  manufacture  of  glue  from  animal  matter,  in  Glasgow,  which 
produced  offensive  and  stinking  vapors,  was  a  nuisance,  and  the 
defendant  having  gained  a  prescriptive  right  to  exercise  his  trade 
there,  by  long  user,  was,  nevertheless,  restrained  from  enlarging 
his  works  so  as  to  increase  the  nuisance,  or  from  changing  their 
location,  so  as  to  bring  them  nearer  to  dwellings  or  streets. 

In  Farquhar  v.  Watson'  an  establishment  for  the  preparation 
of  tripe  for  market,  by  reason  of  the  offensive  vapors  emitted 
therefrom,  was  held  a  nuisance. 

LTVEET   STABLES. 

Seo.  526.  Livery  stables  may  be  so  located  as  to  become  nui- 

'  Jamieson  v.  Hillcote,  12  F.  C.  (So.)  »  Farquhar  v.  Watson,  17  F.  C.  (Sc.) 

434.  692 ;  Glasgow    "Water    Wcrks  Co.  « 

«  Charity  r>.  Riddle,  14  F.  C.  (Sc.)  237;  Aird,  18  id.  450. 
Colville  v.  Middletown,  19  id.  839. 
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sances,1  and  indeed  when  located  near  dwellings  in  large  cities  or 
towns,  they  may  as  fairly  be  regarded  as  prima  facie  nuisances 
as  any  of  the  noxious  trades  previously  enumerated.'  In  recog- 
nition of  this  fact,  a  livery  stable  located  near  a  hotel  has  been 
held  a  nuisance  when  by  reason  of  the  stencbes  arising  therefrom 
it  became  offensive,3  or  wben  located  near  dwellings  so  that  the 
noise  of  the  horses  disturbed  the  inmates  and  broke  their  rest,4 
and  when  it  was  so  negligently  and  improperly  conducted  as  to 
disturb  the  comfortable  enjoyment  of  life  and  property  in  its 
vicinity." 

Sec.  527.  In  actions  for  injuries  resulting  from  a  livery  stable, 
as  a  nuisance,  it  is  sufficient  to  establish  the  injury,  either  from 
offensive  smells,  noise,  or  the  unwarrantable  collection  of  flies ; ' 
and  it  is  no  defense  for  the  defendant  that  his  stable  is  well  and 
properly  built,  is  located  in  as  unobjectionable  a  locality  as  any  in 
the  city,  and  is  properly  kept  and  managed.  Neither  is  it  com- 
petent for  him  to  show  that  other  stables  similarly  situated  do 
not  create  serious  annoyance  to  neighboring  dwellings.  If,  ii^ 
point  of  fact,  injury  results  to  others,  that  is  clearly  traceable  to 
the  stable  as  the  promoting  cause,  it  is  a  nuisance,  even  though 
no  other  stable  ever  produced  such  results.' 

Seo.  528.  In  Dargan  v.  Waddell*  which  was  an  action  for 
injuries  resulting  to  the  plaintiff  by  reason  of  the  noise  and 
offensive  stenches  arising  from  the  defendant's  livery  stable,  the 
court  said,  "  A  Hvery  stable  is  not  per  se  a  nuisance,  but  if  so 
built,  so  kept  and  so  used  as  to  destroy  the  comfort  of  persons 
occupying  adjoining  premises,  and  impair  their  value  as  places 
of  habitation ;  or  if  the  adjacent  proprietors  are  annoyed  by  it 
in  any  way  that  could  be  avoided,  it  becomes  an  actionable 


1  Burdett  <o.  Swenson,  17  Texas,  489;        *  Dargan  v.  Waddell,  9  Ired.  (N.  C.) 
Dargan  v.  Waddell,  9  Ired.  (ST.  C.)  244.    244. 

*  Kirkrnan   ■».    Handy,    11    Humph.        6  Morris  v.  Brower,  Anthon's  N.  P. 
(Tenn.)  406  ;  Coker  v.  Birge,  9  Ga.  425;    (N.  T.)  368. 

Harrison  <o.  Brooks,  20  id.  537  ;  Morris        *  Kirkrnan    v.  Handy,    11    Humph, 
o.  Brower,  Anthon's  N.  P.  (N.  Y.)  368;    (Tenn.)  406;  Aldrich  v.  Howard,  8  R. 
Aldrich  v.  Howard,  4  Ames  (B.  I.),  94;    I.  246. 
Aldrich  v.  Howard,  8  R.  I.  246.  *  Aldrich  v.  Howard,  8  R.  I.  246. 

3  Aldrich  *>.  Howard,  8  R.  I.  246.  8  Dargan  v.  Waddell,  9  Ired.  (X.  C) 

244. 
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Sec.  529.  Not  only  may  a  livery  stable  become  a'  nuisance  by 
improper  location  and  offensive  or  annoying  results,  but  it  is 
held  that  any  private  stable  or  barn  may  be  so  located  with 
reference  to  the  dwellings  or  places  of  business  of  others,  ai.d  be 
so  improperly  kept  and  conducted,  as  to  become  an  actionable 
nuisance.1  Even  in  the  ordinary  uses  of  property,  in  its  use  for 
purposes  that  are  regarded  as  incident  thereto,  a  person  is  bound 
to  prevent  such  use  from  becoming  a  nuisance  to  others,  if  pos- 
sible. A  man  has  no  right  to  erect  a  barn  for  the  keeping  of 
horses  or  cattle  so  near  to  his  neighbor's  dwelling  as  to  disturb 
the  rest  of  those  residing  there,  by  the  noises  produced  by  the 
animals  kept  there  at  night,"  or  to  manage  it  in  such  a  way  as  to 
permit  offensive  stenches  to  emanate  therefrom  and  float  over  his 
neighbor's  premises,  to  his  serious  annoyance  and  discomfort. 
At  his  peril  he  is  bound  to  guard  against  these  results,  except 
such  as  are  accidental,  and  do  not  arise  from  any  fault  or  neglect 
on  his  part."  The  rule,  as  laid  down  in  the  case  cited  below,  is 
that  "if  the  defendant  so  constructed  and  adapted  the  barn  that 
fh  its  ordinary  use  it  would  be  injurious  and  offensive  to  the 
plaintiff,  and  cast  unwholesome  odors  into  his  house,  he  is  liable 
for  the  nuisance,  although  the  premises  upon  which  the  barn 
stood,  were  in  the  possession  of  a  tenant." 

Seo.  530.  There  are  a  multitude  of  trades  and  uses  of  property 
that  have  been  held  nuisances,  by  reason  of  the  corruption  of  the 
atmosphere  thereby  with  noisome  and  offensive  smells,  such  as 
breweries,4  bone  mills,'  gas  works,"  mill  dams,'  distilleries,8  black- 
smith shops,"  dwelling-houses  carelessly  and  negligently  kept  and 

1  Pickard  «.  Collins,  23  Barb.  (N.  Y.  De  G.  M.  &  G.  436 ;  Watson  v.  Gas  Co., 
S.  C.)  444;  see  Curtis  v.  Winslow,  36    6  Upper  Canada  Rep.  262. 

Vt.  690.  '  Townsend  v.  People,  3  Hill  (N.  T.), 

2  Pickard  v.  Collins,  23  Barb  (N.  T.  479 ;  Rogers  v.  Barker,  31  Barb.  (N.  T. 
S.  0.)  444;  Draper  v.  Sperry,  4  L.  T.  S.C)  347;  Spencer  v.  Com,  2  Leigh 
(N.  S.)  365.  (Va.),  759;  Munson  v.  People,  5  Parker's 

» Id.  Cr.  (N.  T.)  16 ;  Rooker  v.  Perkins,  14 

4  Jones  D.  Powell,  Palm.  587  ;  Rex  v.  Wis.  79. 

Morris,  Ventris,  26 ;  Viner's  Abr.,  16th  »  Smith  o.  McConathy,  11  Miss.  517 ; 

vol.,  p.  27.  Richards'  Case,  6  City  Hall  Rec.  (N.  Y.) 

6  Anderson  o.  Burnett,  22  Jur.  5.  61. 

•  Broadbent  t>.  Imperial  Gas  Co.,  7  '  Whitney  «.  Bartholomew,  21  Conn. 

81. 
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allowed  to  become  filthy  in  populous  localities,1  chemical  works," 
petroleum  refineries,'  poudrette  works,*  works  for  deodorizing 
night,  soil,*  depositing  manure  near  a  dwelling,'  boiling  horse 
flesh  or  carrion  near  one's  dwelling,'  the  use  of  fuel  producing 
stinking  smoke ; '  veterinary  stables  where  horses'  hoofs  are 
burned; "  ditch,  where  water  is  collected  and  allowed  to  become 
stagnant ;  "  depositing  decayed  vegetable  matter  near  dwellings 
or  in  public  places ; "  a  dye  house ; "  or  any  use  of  property  by 
a  trade  or  otherwise  that  impairs  the  comfortable  enjoyment  of 
life,  by  sending  offensive  smells  over  the  premises  of  another." 


1  Ferguson  o.  Selma,  43  Ala.  388  ; 
State  v.  Purse,  4  McCord  (S.  C),  472  ; 
Meeker  v.  Van  Rensselaer,  15  Wend. 
(N.  Y.)  337;  19  Viner's  Abr.  23;  2 
Hawkins'  P.  C.  199;  Rex  v.  Brown, 
Pasch.  26  ;  10  Car.  B.  B. 

5  Commonwealth  v.  Bumford  Chemi- 
cal Works,  14  Gray  (Mass.),  231 ;  Bex 
v.  White,  1  Burr.  333;  Fletcher  v. 
Eylands,  1  L.  B.  (Bxch.)  284. 

3  Commonwealth  o.  Kidder,  107 
Mass.  188. 

4  Poudrette  Co.  v.  Van  Keuren,  23 

jr    t  055 

5  Knight  u.  Gardner,  19  L.T.  (N.  S.) 
773. 

6  Savage  v.  Board  of  Health,  12 
Barb.  (N.  T.  S.  C.)  559. 

I  Grindley  t.  Booth,  12  L.  T.  (N.  S.) 
469. 

8  James  v.  Powell,  Hutt,  136. 

•Gullick  v.  Trunlett,  30  Weekly 
Bep.  358. 

m  Shaw  v.  Cumiskey,  7  Pick.  (Mass.) 
76. 

II  Bochester  v.  Collins,  1 2  Barb.  (N.T. 
S.  C.)  559. 

"  Aldred's  Case,  5  Coke,  59  ;  19 
Viner's  Abr.  27. 

"  Knight  d.  Gardner,  19  L.  T.  (N.  8.) 
673,  deodorizing  night  soil ;  Bex  v. 
Kiel,  2  C.  &  P.  485,  varnish  works ; 
Rex  «.  Cross,  2  C.  &  P.  488,  slaughter- 
house;  Rex  «.  Watts,  C.  &  P.,  slaughter- 
house; Catlin  B.Valentine,  9  Paige's  Ch. 
(N  Y.)  574  slaughter-house;  Peck  v. 
Elder,  3  Sandf.  (N.  Y.  S.  C.)  126,  fat 
boiling ;  Howard  v.  Lee,  3  id.  281,  soap 
boiling ;  Dubois  v.  Budlong,  15  Abb.Pr. 
(N.  Y.)  445,  fat  boiling ;  Blunt  v.  Hay, 
4  Sandf.  Ch.  (N.  Y.)  soap  boiling; 
Prescott's  Case,  2  City  Hall  Becorder 
<N.  Y.  C.  P.),  161 ;  Richards'  Case,  6  id. 
61;   Cropsey  o.  Murphy,  1  Hilt.  (N. 


Y.  C.  P.)  126,  fat  boiling ;  Morris  v. 
Brower,  Anthon's  N.  P.  (N.  Y.)  368 ; 
Pottstown  Gas  Co.  v  Murphy,  39  Penn. 
St.  257,  gas  works ;  Columbus  Gas  Co. 
<o.  Freeiand,  12  Ohio  St.  392,  gas  works  ; 
Bogers  v.  Parker,  31  Barb.  (N.  Y.  S.C.) 
347 ;  Hackney  v.  State,  8"  Ind.  494, 
slaughter-house  ;  Kirkman  v.  Handy, 
11  Humph.  (Tenn.)  406,  livery  stable ; 
Burdett  v.  Sweenson,  17  Texas,  489, 
livery  stable  ;  Douglass  «.  State,  4  Wis. 
387,  stagnant  water;  Commonwealth 
v.  Gallagher,  1  Allen  (Mass.),  592 ; 
Ashbrook  ».  Commonwealth,  1  Bush 
(Ky.)  139,  slaughter-house;  Common- 
wealth v.  Brown,  13  Met.  (Mass.)  365, 
neat's  foot  oil ;  Ellis  v.  State,  7  Black- 
ford (Ind.),  534,  slaughter-house  ;  Beed 
v.  People,  1  Parker's  Cr.  (N.  Y.)  481, 
privy ;  Coker  D.  Birge,  10  Ga.  336, 
livery  stable ;  Story  v.  Hammond,  4 
Ohio  St.  376;  Taylor  v.  People,  6 
Parker's  Cr.  (N.  Y.)  347,  slaughter, 
house;  Munson  v.  People,  5  id.  16, 
mill  dam ;  State  v.  Payson,  37  Me.  361, 
pig-sty;  People  v.  Gas  Co.,  64  Barb. 
(N.  Y.  S.  C.)  gas  works;  Begina  «. 
Wigg  2  Ld.  Baym.  1163,  pig-sty; 
Morley  v.  Pragnall,  Cro.  Car.  510, 
tallow  chandler;  Allen  v.  State,  34 
Texas,  230,  tallow  factory;  Francis 
•».  Schoellkoppf,  53  N.  Y.  152,  tan- 
nery ;  Bex  0.  Pierce,  2  Shower,  327, 
soap  boiling ;  Meigs  v.  Lester,  23  N.  J. 
194,  bone  boiling  ;  Fay  v.  Whitman, 
100  Mass.  597,  slaughter-bouse  ;  Com- 
monwealth v.  Kidder,  107  Mass.  188, 
petroleum  refinery ;  Brady  v.  Weeks, 
3  Barb.  (N.  Y.  S.  C.)  157,  slaughter- 
house ;  Dargan  v.  Waddell,  9  Ired.  (N. 
C.)  244,  livery  stable  ;  Shaw  v.  Cumis- 
key, 7  Pick.  (Mass.)  76,  stagnant  water 
in  ditch ;  Rex  r>.  Pappineau,  2  Strange 
686,  tannery ;    Rex  v.  White,  1  Bus- 
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Sec.  531.  Without  stopping  to  enumerate  farther  in  detail  the 
particular  trades,  or  uses  of  ^property,  which  have  been  held  nui- 
sances upon  a  special  state  of  facts,  I  will  state  here,  that  any 
use  of  property,  or  any  trade,  that  corrupts  the  atmosphere  with 


rows,  333,  chemical  works ;  Broadbent 
v.  Imperial  Gas  Co.,  7  De  G.  &  G.  436, 

g&s  works  ;  Watson  v.  Gas  Co.,  Upper 
anada  Rep.  263,  gas  works;  Regina 
v.  Bruce,  13  Lower  Canada,  313 ; 
Regina  «.  Micklin,  6  W.W.  A.  B.  L.  68 
(Victoria),  bone  mill ;  Smith  v.  Hum- 
bert, 2  Kerr  (N.  B.),  602,  privy ;  Mc- 
Cready  v.  McBran,  32  Jur.  184,  pig- 
sty ;  Portland  v.  Henderson,  27  id. 
241,  slaughter-house ;  Commonwealth 
v.  Upton,  14  Gray  (Mass.),  231,  slaugh- 
ter-house ;  Swinton  v.  Pedie,  McL.  & 
R.  1018,  slaughter-house;  Trotter  v. 
Parnie,  5  W.  S.  (Sc.)  649,  whale  blubber; 
Rooker  v.  Perkins,  14  Wis.  79,  stag- 
nant water ;  Commonwealth  v.  Webb, 
6  Rand  (Va.),  726,  stagnant  water; 
Spencer  ^Commonwealth  2  Leigh  (Va.) 
759,  stagnant  water ;  Com.  v.  Van 
Sickle,  4  Penn.  L.  J.  164,  pig-sty; 
Miller  v.  Trueheart,  4  Leigh  (Va.),  , 
stagnant  water ;  Green  r>.  Savannah,  6 
Ga.  1,  stagnant  water;  Norwood  v. 
Dickey,  18  Ga.  528 ;  Coker  v.  Birge,  9 
Ga.  425,  livery  stable ;  Harrison  v . 
Brooks,  20  Ga.  537,  livery  stable; 
Bishop  0.  Banks,  33  Conn.  121,  slaugh- 
ter-house ;  Whitney  «.  Bartholomew, 
21  Conn.  218,  blacksmith  shop  ;  Smith 
v.  McConathy,  9  Miss.  517,  distillery ; 
Neal®.  Henry,  Meigs  (Tenn.),  17,  stag- 
nant water ;  Attorney-General  v.  Stew- 
ard, 5  N.  J.  415,  slaughter-house ; 
Cleaveland  v.  Citizens'  Gas-light  Co., 
20  N.J.  201,  gas  works ;  Poudrette  Co.  v. 
Van  Keuren,  23  N.  J.  255  ;  Poudrette 
works;  Flight  v.  Thomas,  10  Ad.  & 
EL,  manufacture  of  mixen ;  Rex  v. 
Pedley,  1  Ad.  &  El.  822,  privy ;  Dana 
v.  Valentine,  5  Met.  (Mass.)  8,  soap 
and  candle  manufactory ;  Roberts  v. 
Clarke,  17  L.  T.  (N.  S.)  384,  brick 
kiln  burned  with  coal  mixed  with 
animal  matter ;  Grindley  v.  Booth,  12 
L.  T.  (N.  S.)  469,  boiling  horse  flesh 
and  carrion ;  Pinckney  v.  Ewens,  3  L. 
T.  (N.  S.)  741,  tannery  ;  Manhattan  Gas 
Co.  v.  Barker,  36  How.  Pr.  (N.  Y.)  238, 
gas  works ;  Rhodes  v.  Whitehead,  37 
Texas,  304,  stagnant  water ;  Stynan  v. 
Hutchinson,  2  Selwyn,  1047,  tobacco 
mill ;  Aldred'a  Case,  5  Coke,  59,  pig- 
sty,  dye-house,    Walter  v.  Selfe,   4 


Eng.  Law  &  Eq.  20,  vapors  from  brick 
kiln;  R.  R.  Co.  v,  Grabel,  50  111.  241 
cattle  pens  ;  Morley  n.  Pragnall,  Cro. 
Car.  510,  tallow  furnace  ;  Rex  r>.  Mor- 
ris, Ventris,  26,  brewery ;  Kennedy  v. 
Phelps,  10  La.  An.  227,  place  for  cur 
ing  hides ;  Com.  v.  Rumford  Chemical 
Works,  14  Gray  (Mass.),  231 ;  Attor- 
ney-General d.  Steward,  20  N.  J.  415, 
slaughter-house,  blood  from  which 
enters  stream ;  Rex  v.  Pedley,  1  Ad. 
&  El.  822,  privy;  Scott  v.  Leith 
Commissioners  of  Police,  4  P.  1068 ; 
Hart  v.  Taylor;  4  Mur.  (Sc)  313  ;  Glas- 
gow Water-works  Co.  v.  Ward,  18  F. 
C.  (Sc.)  450,  gltie  works ;  Colville  v. 
Middletown,19  id.(Sc)  339,glue  works  ; 
Ballamy  v.  Comb,  17  id.  (Sc.)  159, 
burning  black  ashes  of  soap;  Gullick 
®.  Tremlett,  20  W.  R.  358,  burning 
horses'  hoofs ;  Knight  j>.  Gardner,  19  L. 
T.  (N.S.)  673,  deodorizing  night  soil ; 
Kelt  a.  Lindsay,  17  F.  C.  (Sc.)  677, 
slaughter-house;  Arnot  v.  Brown,  1 
Stuart  (Sc.)  694,  candle  factory ;  Far- 
quhar  v.  Watson,  17  F.  C.  (Sc.)  692, 
preparing  tripe  ;  Charity  v.  Riddle,  14 
id.  (Sc.)  237,  glue  works ;  Jamieson  t>, 
Hillcote,  12  id.  (Sc.)  424,  preparing 
blood  for  Prussian  blue ;  Common- 
wealth v.  Reed,  34  Penn.  St.  275,  stag- 
nant water ;  Harris  v.  Thompson,  9 
Barb.  (N.T.  S.  C.)  350,  stagnant  water ; 
Piekard  ■».  Collins,  23  id.  444,  offensive 
smells  from  barn  ;  Townsend  <o.  Peo- 
ple, 3  Hill  (N.  T.)  479,  stagnant  water  ; 
State  «.  Stoughton,  5  Wis.  291,  stag- 
nant water;  Schuster  r>.  Board  of 
Health,  49  Barb.  (N.  T.  S.  C.)  450, 
slaughter  house ;  Savage  v.  Board  of 
Health,  33  id.  344,  depositing  manure ; 
Rochester  v.  Collins,  12  id.  559,  decay- 
ed vegetables  near  dwellings ;  Howell 
•o.  McCoy,  3  Rawle  (Pa.),  376,  pollution 
of  water  and  offensive  smell  from  tan- 
nery ;  Beach  v.  People,  11  Mich.  106,  stag- 
nant water ;  Woloott  v.  Mellick,  3  Stockt. 
(N.J.)  204;  State  v.  Wilson,  48  N.  H.  415, 
slaughter  house;  State  v.  Shelbyville,  4 
Sneed  (Tenn.),  176,  slaughter  house ;  Day 
V.  State,  4  Wis.  124  ;  Babcock  v.  N.  J.  Stock 
Yard  Co.,  20  N.  J.  296 ;  a  warehouse  for 
storing  guano,  Ruff  v.  Phillips,  50  Ga.  130 ; 
a  privy  that  corrupts  the  water  of  a  well, 
Wahle  u.Eeinbach,  76  111.  332;  lime  kiln. 
Slight  v.  Gutzlaff,  35  Wis.  675. 
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smoke,  noxious  vapors,  noisome  smells,  dust  or  other  substances, 
or  gases  producing  injury  to  property  or  to  health,  or  impairing 
the  comfortable  enjoyment  of  property,  is  a  nuisance,  and  it  is  a 
matter  of  small  consequence  at  law,  whether  it  has  ever  been  held 
a  nuisance  before  or  not ;  if  it  amounts  to  an  actual  invasion  of 
another's  right,  it  is  actionable,  even  if  it  has  never  previously 
been  the  subject-matter  of  an  action.  At  law,  every  case  stands 
or  falls  upon  its  own  merits,  and,  if  the  special  facts  establish  the 
nuisance,  it  will  be  so  held,  although  never  so  held  before ;  and 
if  they  do  not  clearly  establish  the  nuisance,  the  action  must  fail, 
although  that  particular  use  of  property  has  been  held  a  nuisance 
in  a  thousand  instances. 

Sec.  532.  It  is  not  every  trifling  impregnation  of  the  atmos- 
phere that  creates  a  nuisance.  There  are  many  uses  of  property, 
for  the  ordinary  purposes  of  life,  that  produce  more  or  less  of 
discomfort,  and  where  these  are  necessary  incidents  of  the  ordin- 
ary use  of  property,  and  are  only  occasional,  and  produce  no  real 
or  substantial  damage,  they  must  be  borne  with  as  results  that 
cannot  reasonably  be  avoided.  But  where,  even  in  the  use  of 
property  for  ordinary  purposes,  the  ill  results  are  of  a  permanent 
or  frequent,  rather  than  of  an  occasional,  character ;  or  where  the 
ordinary  use  is  unreasonable,  in  view  of  the  location  and  the 
rights  of  others,  the  use  is  a  nuisance.1  So,  too,  the  damage  must 
be  real,  not  fanciful,  not  a  mere  annoyance  to  a  person  of  fas- 
tidious tastes  and  habits,  but  such  sensible  and  reab  damage  as  a 
sensible  person,  if  subjected  to  it,  would  find  injurious  to  him.a 

Sec.  533.  It  is  a  mere  question  of  injury  to  a  right.  If  a  sub- 
stantial right  is  invaded,  time  is  not  an  element  to  be  considered, 
so  far  as  the  right  of  recovery  is  concerned,  but  is  of  importance 
upon  the  question  of  damages."  In  Boss  v.  Butler,  4  C.  E.  Green 
(N.  J.),  294,  it  was  held,  that  works  emitting  dense  volumes  of 
smoke,  laden  with  cinders,  in  a  populous  locality,  where  the  smoke 
and  cinders  fell  upon  adjoining  dwellings  and  penetrated  them, 

1  Fay  «.   Whitman,  100  Mass.  76 ;  Cleaveland  v.  Citizens'  Gas-light  Co., 

Pickard  v.  Collins,  23  Barb.  (NT.)  444;  20  N.  J.  201 ;  Rex  v.  Tindall,  4  Ad.  & 

Robinson  v.  Baugh,  31  Mich  290.  El.  143.                              «,,„„„ 

*  Scott  «.  Firth,  10  L.'T.  (N.  S.)  240  8  Attorney-General  t>.  Sheffield  Gas 

Walter  v.  Suite,  4  Eng.  L.  &  Eq.  20.  Co.,  22  Eng.  L.  &  Eq.  200. 
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producing  material  annoyance  and  discomfort,  were  a  nuisance, 
and  should  be  restrained  as  such,  even  though  they  were  thus 
used  only  two  or  three  times  a  month,  and  then  only  for  an  hour 
or  two  each  time.1 

In  Attorney- General  v.  Sheffield  Gas  Co.,  19  Eng.  L.  &  Eq. 
639,  a  bill  was  brought  by  the  attorney-general,  to  restrain  the 
defendants  from  taking  up  the  pavements  in  Sheffield,  and  dig- 
ging trenches  therein,  for  the  purpose  of  laying  down  gas-pipes, 
for  the  purpose  of  supplying  the  town  with  gas.  It  appeared 
that  the  defendants  contemplated  laying  down  about  seventy  miles 
of  pipe,  which  would  necessitate  the  digging  of  trenches  in  nearly 
all  the  streets  in  the  town.  It  was  claimed,  by  the  defendants, 
that  they  would  not  have  any  part  of  one  street  open  over  two 
days  at  a  time,  and,  usually,  not  over  two  hours,  and  that  the 
inconvenience  would  thus  be  small  and  trifling. 

Sir  G.  J.  Tuenee,  L.  J.,  in  delivering  an  opinion  denying  the 
injunction,  among  other  reasons  for  denying  the  relief  prayed 
for  in  the  bill,  said,  "As  to  laying  down  the  pipes,  that  is  a  case 
of  mere  temporary  inconvenience,  for  when  the  pipes  are  laid 
down  the  work  which  has  been  done  is  entirely  completed,  it  is 
done  once  for  all.  *  *  *  The  inconvenience  will  be  tem- 
porary, applying  only  to  a  particular  part  of  the  town,  not  affect- 
ing the  general  body  of  the  inhabitants  to  any  extent  that  will 
render  it  inconvenient."  Thus  it  will  be  seen  that  the  court  in 
this  case  proceeded  upon  the  ground  that  time  is  to  be  considered 
upon  the  question  of  granting  an  injunction  to  restrain  a  nui- 
sance, and  that,  indeed,  it  is  a  question  to  be  considered  in  deter- 
mining whether  any  nuisance  has  been  created.  Knight  Bruce, 
L.  J.,  combatted  this  position  of  a  majority  of  the  court  in  an 
able  opinion,  in  which  he  laid  down  the  doctrine  that  time  is  not 
an  element  in  determining  the  question,  but  that  the  real  ques- 
tion to  be  considered  is,  whether  the  rights  of  individuals  or  the 
public  have  been  violated.  This  case  was  heard  in  February, 
1853,  and  the  defendants  having  commenced  operations,  an  indict- 
ment was  obtained  against  them  for  creating  a  public  nuisance 
by  obstructing  the  public  streets,  and  a  verdict  of  guilty  was 

1  In  Commonwealth  v.  Gallagher,  1    the  maintenance  of  a  nuisance  for  only 
Allen  (Mass.),  592,  it  was  held,  that    two  hours  is  actionable. 
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rendered  against  them.  Upon  appeal  the  question  was  heard  in 
Queen's  Bench  in  June,  1853,  and  the  verdict  was  sustained,  the 
court  holding  that  even  a  temporary  obstruction  of  the  streets 
for  purposes  not  incident  to  their  use,  is  an  indictable  nuisance. 

Seo.  534.  In  the  case  of  nuisances  created  by  trades  or  uses  of 
property  that  create  a  nuisance  by  the  production  of  smoke, 
noxious  vapors  or  noisome  smells,  which  are  sent  over  public 
streets  as  well  as  the  premises  of  private  individuals,  or  that  affect 
the  premises  of  a  large  number  of  individuals  injuriously,  and 
thus  become  a  public  nuisance,  the  question  has  been  much 
mooted  whether  private  actions,  for  injuries  resulting  from  the 
works,  can  be  maintained.  It  is  now  well  settled  by  the  courts, 
both  in  this  country  and  England,  that  private  injuries  resulting 
from  smoke,  noxious  vapors,  noisome  smells,  noise,  or  any  other 
cause  creating  a  public  nuisance,  are  a  proper  ground  for  private 
actions,  and  that  an  interference  with  the  comfortable  enjoyment 
of  property  within  the  sphere  of  the  nuisance,  is  a  sufficient 
special  and  particular  damage,  to  uphold  individual  actions  for 
damages. 

Seo.  535.  In  Francis  v.  Schodlkqppf,  53  N".  T.  152,  Gboveb, 
J.,  in  language  at  once  characteristic,  and  pregnant  with  that 
vigorous  common  sense  that  is  evinced  in  all  of  his  opinions, 
thus  disposes  of  this  fallacy  :  "  The  idea  that  if,  by  a  wrongful 
act,  a  serious  injury  is  inflicted  upon  a  single  individual,  a  recovery 
may  be  had  therefor  against  the  wrong-doer,  and  that  if,  by  the 
same  act,  numbers  are  so  injured,  no  recovery  can  be  had  by  any 
one,  is  absurd.  This,  stripped  of  its  verbiage,  is  the  ground  of 
the  motion.  It  is  said  that  holding  the  defendant  liable  to  respond 
in  damages  to  each  one  injured,  will  lead  to  a  multiplicity  of  suits. 
This  is  true,  but  it  is  no  defense  to  a  wrong-doer  when  called 
upon  to  compensate  for  the  damages  sustained  by  his  wrongful 
act,  to  show  that  he,  by  the  same  act,  inflicted  a  like  injury  upon 
a  large  number  of  persons.  The  position  is  not  sustained  by  any 
authority.  *  *  *  The  rule  is  that  one  erecting  or  maintain- 
ing a  common  nuisance  is  not  liable  to  an  action  at  the  suit  of 
one  who  has  sustained  no  damage  therefrom,  except  such  as  is 
73 
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common  to  the  entire  community,  yet  he  is  liable  at  the  suit  of 
one  who  has  sustained  damage  peculiar  to  himself,  no  matter  how 
numerous  the  persons  may  be  who  have  sustained  this  peculiar 
damage,  each  is  entitled  to  compensation  for  his  injury."  The 
action  in  this  case  was  for  injuries  arising  from  noxious  smells 
emitted  from  the  defendant's  tannery.1 

In  Ottawa  Gas  Co.  v.  Thompson,  39  111.  598,  the  action  was 
brought  to  recover  for  damages  sustained  by  the  plaintiff  in  con- 
sequence of  the  discomfort  produced  in  the  occupancy  of  his 
premises  by  reason  of  the  npxious  smells  arising  from  the  defend- 
ant's gas  works.  It  was  shown  that  the  works  were  a  public 
nuisance,  and  it  was  objected  to  a  recovery  that  an  action  for  pri- 
vate damages  could  not  be  maintained,  in  that,  discomfort  pro- 
duced in  the  occupancy  of  the  premises  was  not  such  special 
damages  as  entitled  a  private  person  to  maintain  an  action.  But 
the  court  held  that  the  action  could  be  maintained,  and  that  the 
rendering  of  one's  dwelling  uncomfortable,  by  sending  into  it 
noxious  smells  from  a  public  nuisance,  is  a  special  injury  such  as 
is  not  common  to  all  the  public. 

In  Wesson  v.  Washburn  Iron  Co.,  13  Allen  (Mass.),  95,  the 
same  question  arose  in  an  action  for  an  injury  to  the  enjoyment 
of  an  inn,  by  sending  into  it  smoke  and  dust  from  the  defendants' 
iron  works.  It  was  shown  that  the  works  were  a  common  nui- 
sance, and  it  was  insisted  that  no  recovery  could  be  had  for  pri- 
vate damages  sustained  by  the  plaintiff  therefrom  in  the  manner 
charged  in  the  declaration.  But  the  court  held  that  the  action 
was  maintainable,  and  in  a  very  able  and  exhaustive  opinion  laid 
down  the  doctrine,  that  injuries  to  the  comfortable  enjoyment  of 
real  property  from  a  public  nuisance  created  by  smoke,  noxious 
vapors  or  noisome  smells,  raised  such  special  and  particular  inju- 
ries as  would  sustain  a  private  action.' 

1  The    opinion    of    Lord    Ellen-  v.  Hall,  9  Wend.  (N.  T.)  318,  where 

borough  in  the  case  of  Rex  o.  Dews-  the  very  ground  upon  which  the  ac- 

nap,  16  East,  196,  exhibits  equal  sever-  tion  was  upheld,  was  that  the  nuisance 

ity  in  disposing  of  a  similar  question,  was  public,  so  that  the  doctrine  of 

See  infra,  sec.  538.  prescription    would    not   apply.      In 

*  In  Catlin  v.  Valentine,  9  Paige  (N.  Sampson  v.  Smith,  8  Sim.  272,  a  pri- 

T.),  574,  a  private  action  was  sustained  vate  action  for  inj  uries  arising  from 

for  injuries  from  a  public  nuisance,  smoke,  -which  was  a  public  nuisance, 

after  the  defendant  had  been  indicted  was  sustained,  and  Mr.  Knight  Brtjck, 

therofor.    See  3  Johns.  Cas.  91.    Mills  afterward  vice-chancellor,  in  his  argu- 
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In  Peck  v.  Elder,  3  Sandf.  (K  T.)  126,  an  action  for  an 
injunction  at  the  suit  of  private  persons  was  maintained,  and  a 
perpetual  injunction  granted,  even  though  the  nuisance  was  pub- 
lic, and  even  though  the  defendant  was  indicted  and  fined  there- 
for, after  the  bringing  of  the  bill,  and  before  the  final  hearing. 

Sec.  536.  In  Soltau  v.  DeHeld,  9  Eng.  L.  &  Eq.  104,  the  question 
of  the  right  of  an  individual  to  maintain  an  action  for  private 
damages,  resulting  to  him  from  a  public  nuisance,  was  thoroughly 
discussed  by  Ejndersley,  Y.  C,  and,  after  an  exhaustive  review 
of  all  the  English  authorities,  he  lays  down  the  doctrine  that, 
where  a  person  sustains  a  special  damage  from  a  public  nuisance, 
whether  by  noise  (as  in  the  case  he  had  in  hand)  or  smoke, 
noxious  vapors  or  noisome  smells,  or  any  other  cause,  he  may 
maintain  an  action  therefor,  no  matter  how  many  may  have  sus- 
tained a  like  injury. 

Sec.  537.  This  doctrine  is  not  at  all  in  conflict  with  the  rule 
that  "  no  man  can  have  a  private  action  for  an  injury  that  is 
common  to  all  the  public ; "  for,  in  such  cases,  the  injury  is  not 
common,  and  cannot,  by  any  process  of  reasoning,  be  said  to  be. 
A  person  residing,  or  having  a  place  of  business,  within  the 
immediate  sphere  of  such  a  nuisance  sustains  injuries  which  the 
rest  of  the  public,  who  merely  suffer  an  annoyance  when  casually 
coming  in  contact  with  it,  do  not  sustain.  Persons  owning  prop- 
erty within  the  sphere  of  the  nuisance  sustain  that  damage  which 
is  incident  to  the  deterioration  of  property  in  such  localities  and 
from  6uch  causes,  and  those  residing  or  doing  business  there  are 
subjected  to  a  degree  of  annoyance  and  personal  discomfort 
which  is  far  in  excess  of  that  sustained  by  other  members  of  the 
public.  To  them,  and  each  of  them,  no  matter  how  numerous, 
the  nuisance  is  private  as  well  as  public.     It  inflicts  upon  them, 

ment,  laid  down  the  doctrine  which  a  public  nuisance,  it  is  a  private  nui- 

has  been  adopted  by  the  courts  ever  sance  also,  and  we  do  not  apply  for  relief 

since,  as  controlling  this  question.  He  in  respect  of  the  public  nuisance.  *  *  * 

said,  "  Every  individual  may  maintain  Every  individual  who  sustains  an  in- 

an  action,  or  file  a  bill  in  respect  of  a  jury  from  a  public  nuisance  may  sue 

public  nuisance,  provided  he  sustains  in  respect  of  it,  but  when  the  subject 

any  particular  damage.    The  public  of    the  complaint  is  merely  a  public 

and  the  private  right  have  nothing  to  wrong,  an  information  must  be  filed 

do  with  each  other.     Supposing  the  by  the  attorney-general." 
nuisance  complained  of  in  this  bill  is 
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in  all  respects,  all  the  injury  requisite  to  enable  them  to  maintain 
an  action ;  and  the  fact  that  many  more  persons  are  similarly 
situated  in  reference  to  the  same  nuisance,  in  no  measure  operates 
to  deprive  them  of  their  remedy.  If  they  sit  idly  by,  and  allow 
the  injury  to  go  on,  to  be  continued  for  a  period  of  twenty  years, 
their  estates  have  become  burdened  with  a  servitude  in  favor  of 
the  wrong-doer,  who,  by  reason  of  having  injured  a  multitude  of 
persons,  has,  if  the  contrary  doctrine  was  to  be  held,  tied  the 
hands  of  each  and  all  of  them,  and  compelled  them  to  allow  their 
estates  to  be  burdened  with  an  easement  in  his  favor.  Such  is 
not,  and  never  has  been,  the  law.  All  the  cases,  from  Morley  v. 
Pragnall,  Cro.  Car.  510,  down  to  the  present  time,  have  pro- 
ceeded upon  the  ground,  that  a  person  owning  property,  or  resid- 
ing or  having  a  place  of  business,  within  the  sphere  of  a  public 
nuisance,  arising  from  smoke,  noxious  vapors  or  noisome  smells, 
thereby  sustained  a  special  and  particular  damage,  apart  from  the 
rest  of  the  public,  that  would  uphold  an  action  for  private  dam- 
ages. In  Morley  v.  Pragnall,  the  tallow  factory,  from  which  the 
injury  proceeded,  was  situated  upon  a  public  street  in  London, 
and  was  clearly  a  public  and  indictable  nuisance ;  yet  an  action 
was  upheld  for  the  private  injury  sustained  by  the  plaintiff  in  the 
loss  of  his  guests,  and  no  question  was  raised  as  to  his  right  of 
recovery,  because  the  injury  arose  from  a  public  nuisance. 

Seo.  538.  In  the  case  of  The  King  v.  Pewsnap,  16  East,  196, 
which  was  an  indictment  for  maintaining  a  steam-engine  with 
a  furnace  for  burning  coal,  whereby  the  air  was  charged  with 
smoke  and  noxious  smells,  to  the  serious  annoyance  of  the  inhabit- 
ants, on  a  motion  to  set  aside  a  rule  for  the  taxation  of  costs  in 
favor  of  the  parties  aggrieved  by  the  nuisance,  it  was  insisted 
that,  this  being  a  public  nuisance,  no  one  could  be  said  to  be 
specially  grieved  thereby.  In  disposing  of  this  question,  Lord 
Ellenbobough  said :  "  I  did  not  expect  that  it  would  have  been 
disputed  at  this  day,  though  a  nuisance  may  be  public,  yet  that 
there  may  be  a  special  grievance  arising  out  of  the  common  cause 
of  injury,  which  presses  more  upon  particular  individuals  than 
upon  otherB  not  so  immediately  within  the  influences  of  it. 
In  the  case  of  stopping  a  common  highway,  which  may  affect  all 
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the  subjects,  yet,  if  any  person  sustains  a  special  injury  from  it, 
he  has  an  action.  This  must  necessarily  be  a  special  grievance 
to  those  who  live  within  the  direct  influence  of  the  nuisance,  and 
are,  therefore,  parties  aggrieved  within  the  statute  allowing  such 
parties  costs." 

Sbo.  539.  In  Bobbin's  Case,  16  Viner's  Abr.  27,  the  injury  to 
his  goods  was  sustained  by  the  maintenance  by  the  defendant,  of 
a  brewery  upon  a  public  street  in  London,  which  was  clearly  a 
public  nuisance ;  and  yet  no  question  was  raised,  in  that  case,  as  to 
the  defendant's  right  of  recovery,  because  many  other  traders 
might  have  sustained  a  similar  injury,  and  that  thus  a  multi- 
plicity of  actions  would  be  encouraged.  The  plaintiff,  in  that 
case,  had  a  verdict  for  £60,  and  the  nuisance  was  upon  Jfedford 
street,  which  was  full  of  traders. 

Sec.  540.  But  without  stopping  to  review  the  cases,  it  is  now 
well  settled  in  the  courts  of  this  country  and  England,  that  actions 
may  be  sustained  for  private  damages  resulting  to  individuals  from 
public  nuisances  of  smoke,  vapors,  noxious  smells,  noise  or  other 
cause,  where,  by  reason  of  residence  or  ownership  of  property 
within  the  sphere  of  the  nuisance,  they  are  subjected  to  a  greater 
damage  than  the  rest  of  the  public.1 

Sec.  541.  Indictments  may  be  maintained  for  a  nuisance  to  the 
public,  by  smoke,  noxious  vapors,  noisome  smells  or  noise,  where 
the  trade  or  use  of  property  producing  it  is  located  in  a  public 
place  or  near  a  public  street  or  highway  so  as  to  prove  offensive 
to  the  public  in  the  exercise  of  their  common  rights.     It  is  not 

1  Walter  v.  Self e,  4  Eng.  Law  &  Eq.  In  Powers  v.  Irish,  23  Mich.  439,  the 
20 ;  Soltau  v.  De  Held,  9  id.  104 ;  Gas  plaintiff  in  passing  over  a  navigable 
Co.  «.  Thompson,  39  111.  168  ;  Francis  stream  with  rafts  of  lumber,  was  de- 
ll. Schoellioppf,  53  N.  T.  156 ;  Wesson  tained  by  the  defendant's  dam,  so  that 
©.Washburn  Iron  Co.,13  Allen  (Mass.),  he  lost  the  sale  of  his  lumber  at  such 
95  ;  Brown  v.  Watrous,  47  Me.  161,  in  prices  as  he  otherwise,  would  have 
which  it  was  held  that  a  person  return-  obtained .  He  recovered  a  verdict  of 
inghome  over  a  highway  which  has  $4,000,  the  court  holding  that  although 
been  obstructed  by  another,  whereby  the  nuisance  was  public,  yet  the  de- 
he  is  compelled  to  take  a  more  circuit-  tention  of  a  person  passing  over  it 
ous  route,  is  entitled  to  recover  the  with  his  property,  was  such  special 
damage  thus  sustained,  and  the  fact  damage  as  would  uphold  an  action.  , 
that  the  road  led  to  his  home  sustains 
the  special  claim  for  damages. 
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necessary  that  the  nuisance  should  be  injurious  to  health,  it  is 
sufficient  if  it  is  offensive  to  the  senses,  and  of  such  a  character 
as,  if  applicable  to  an  individual  only,  would  uphold  a  private 
action  for  damages.1 
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Sec.  542.  Noise  alone  may  creat  a  nuisance. 

543.  Trifling  noises  arising  from  lawful  trades,  exceptional. 

544.  Noises  from  trades  carried  on  at  unreasonable  times. 

545.  Noise  from  livery  stable. 

546.  Prom  cattle  pens.  # 

547.  From  the  ringing  of  bells. 

548.  Test  of  nuisance  from  noise. 

549.  Distinction  between  noises  arising  from  lawful  trades  and  noises 

created  from  mischievous  or  malicious  motives. 

550.  Noisy  trades  a  nuisance  near  dwellings,  when  ? 

551.  Blacksmith  shop  near  dwellings. 

552.  Jarring,  varying  or  agitating  noises. 

553.  Noises  from  rolling  mill. 

554  Noisy  trade  in  part  of  a  dwelling-house. 

555.  Noise  and  vibration  of  a  printing  press  in  dwelling. 

556.  Same  continned. 

557.  Establishment  where  iron  or  steel  is  hammered. 

558.  Forge  in  part  of  a  dwelling-house. 

559.  Trip  hammer. 

560.  Trip  hammer  near  church  and  school. 

561.  Noise  and  vibration  from  railroad  trains. 

562.  Noise  from  musical  instruments. 

563.  Music  and  crowds  near  dwelling. 

564.  Rule  in  Walker  ».  Brewster. 

1  Bex  v.  Niel,  2  C.  &  P.  485 ;  Rex  v.  Com.  v.  Wilson,  43  N.  H.  140 ;  Town 

Cross,  id.  483 ;  Rex  v.  White,  1  Bur.  send  v.  People,  3  Hill  (N.T.),  479;  Mun 

333;  People  v.  Taylor,  6  Park.  Qr.  (N.  son  v.  People,  5  Park.  Cr.  (N.  T.)  16  ■ 

Y.)  347  ;  Prescott's  Case,  2  City  Hall  Smiths.  McConathy,ll  Mo. 517;  State 

Recorder  (N.T.),  161 ;  Richard's  Case,  v.  Payson,  37  Me.  361 ;  Com.  v.  Reed, 

6id.61;  States.  Stoughtpn,  5  Wis. 291;  34Penn.  St.  275;  Com.  n.  Kidder,  107 

Ashbrook  v.  State,  1  Bush.  (Ky.)  139 ;  Mass.  188 ;  Com.  v.  Chemical  Works, 

Com.  ■».  Upton,  6  Gray  (Mass.),  476 ;  14  Gray  (Mass.),  231. 


Com.  ®.  Van  Sickle,  4  Penn.  L.  J.  164; 
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Bbc.  565.  Dwellings  must  not  be  devoted  to  use  for  noisy  trades,  when  near 
others. 
566.  Use  of  part  of  dwelling  for  stable,  noise  from  when  a  nuisance. 
567   Noise  in  dwellings  when  a  nuisance. 

568.  Injury  must  be  established. 

569.  Presence  of  other  nuisances  no  excuse,  but  locality  and  its  uses  may 

be  shown. 

570.  Mere  diminution  of  value  of  property,  unless  occasioned  by  unlaw- 

ful uses  of  adjoining  property,  does  not  establish  nuisance. 

571.  School-house  near  dwellings  not  necessarily  a  nuisance. 

572.  Rule  in  McKeon  v.  See. 

573.  Injuries  to  churches  and  other  public  buildings  from  noise,  when 

actionable. 

574.  Persons  disturbed  sustaining  no  particular  injury,  cannot  maintain 

an  action. 

Sec.  542.  It  is  now  well  settled  that  noise  alone,  unaccom- 
panied with  smoke,  noxious  vapors  or  noisome  smells,  may  create 
a  nuisance  and  be  the  subject  of  au  action  at  law  for  damages, 
in  equity  for  an  injunction,  or  of  an  indictment  as  a  public 
offense.1 

In  Crump  v.  Lambert?  that  eminent  English  jurist,  Lord 
Romilly,  said :  "  With  respect  to  the  question  of  law,  I  consider 
it  to  be  established  by  numerous  decisions  that  smoke,  unac- 
companied with  noise  or  noxious  vapor,  that  noise  alone,  that 
offensive  vapors  alone,  although  not  injurious  to  health,  may 
seyerally  constitute  a  nuisance  to  the  owner  of  neighboring  or 
adjoining  property.  That  if  they  do  so,  substantial  damages 
may  be  recovered  at  law,  and  that  this  court,  if  applied  to,  will 
restrain  the  continuance  of  the  nuisance  by  injunction  in  all 
cases  where  substantial  damages  could  be  recovered  at  law." ' 
In  this  case,  the  injury  resulted  from  a  combination  of  smoke, 
noxious  vapors  and  noise,  which  proceeded  from  the  defendant's 
premises,  adjoining  the  plaintiff's,  at  Walsall,  in  Staffordshire, 
where  he  carried  on  the  business  of  manufacturing  iron  bedsteads. 
The  doctrine,  and  indeed  the  language  of  this  case  upon  this 

1  Crunrp  v.  Lambert,  3  L.  R.  (Eq.  '  Crump  •».  Lambert,  3  L.  R.  (Eq. 

Cas.")  409 ;  Davidson  «.  Isham,  1  Stockt.  Cas.)  409. 

(N.  J.)  186;    Rhodes  v.  Dunbar,  58  8  Elliotson«.Feetham,2  Bing.(N.  C.) 

Penn.  St.  274;  Soltau  v.  De  Held,  9  134;  Soltau  v.  De  Held,  2  Sim.  (N.  S.) 

Eng.  Law  &  Eq.  104;  Roskell «.  Whit-  133. 
worth,  19  Weekly  Rep.  804 
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point,  has  been  adopted  by  several  American  cases,'  and  the 
principle  that  underlies  the  doctrine  has  long  been  recognized 
and  acted  on  by  the  court.3 

Sec.  543.  It  is  not  every  trifling  or  occasional  noise,  such  as  is 
incident  to  an  ordinary  use  of  property,  that  creates  a  nuisance. 
A  carpenter  may  pursue  his  trade  at  reasonable  hours  in  any 
locality,  and,  in  the  reasonable  exercise  of  his  trade,  in  the  erec- 
tion of  buildings,  the  noise  usually  incident  thereto  *does  not 
create  an  actionable  nuisance,  because  people  must  yield  some- 
what of  their  rights  that  houses  may  be  built,'  and  some  of  their 
quiet  and  repose,  so  desirable  in  dwellings,  must  be  given  up,  if 
they  live  in  towns  or  in  public  places,  that  business  may  go  on." 
But  he  may  not  establish  a  shop  for  the  prosecution  of  his  trade 
in  the  vicinity  of  dwellings,  so  as  to  seriously  disturb  the  quiet 
and  repose  of  those  residing  or  doing  business  in  the  vicinity. 

So  when  a  lawful  trade,  productive  of  noise,  that  is  not  a 
nuisance,  if  confined  to  proper  hours  of  the  day,  is  exercised  so 
near  to  dwellings,  and  at  such  unusual  and  unreasonable  hours  as 
to  disturb  the  rest  of  those  dwelling  there,  it  is  a' nuisance,  and 
as  destructive  to  the  comfort  and  health  of  a  neighborhood  as 
the  most  destructive  vapors  or  smells.4 

Sec.  544.  In  Dennis  v.  JSokhardt,  3  Grant  (Penn.  St.),  390, 
which  was  an  application  to  restrain  a  tinman  from  exercising  his 
trade  in  a  building  adjoining  the  plaintiff's  house,  because  of  the 
intense  noise  made  thereby,  and  because  the  trade  was  exercised 
at  unreasonable  hours,  Thompson,  J.,  said :  "  The  case  in  hand  is 

1  Davidson  v.  Isham,  1  Stockt.  (N.  J.)  ford  v.  Wolverhampton,  etc.,  1  H.  &  H. 

186;  Ross  v.  Butler,  4  C.  E.  Green,  34;  Davidson  v.  Isham,  1  Stockt.  (N.  J.) 

274.  186 ;  Fish  v.  Dodge,  4  Denio  (N.  T.), 

«  Bradley  u.  Gill,  Lutwytch,  69;  Sty-  311;  Dargan  v.  Waddell,  9  Ired.  (N. 

nan  v.  Hutchinson,  2  Selwyn's  N.  P.  C.)  244 ;  Martin  <o.  Nutken,  2  P.  Wms. 

1129;  Rex  v.  Pierce,  2  Shower;  Daw-  266;  Roskell  v.  Whit  worth,  17  W.  R. 

son  v.  Moore,  6  C.  &  P.  23;  Fish  v.  804;  White  v.  Cohen,  19  Eng.  Law  & 

Dodge,  4  Denio  (N.  T.),  311;  Rex  o.  Eq.  146;  Burdett  v.  Sweenson,  17  Tex. 

Smith,  1  Strange,  704;  Com.  v.  Tay-  489;   Baptist  Church  «.  R.  R.  Co.,  5 

lor,  4  Binn.  (Penn.)  277 ;  Davidson  v.  Barb.  (N.  T.  S.  C.)  79  ;  Baptist  Church 

Isham,  1  Stockt.  (N.  J.)  186.  o.  R.  R.  Co.,  6  id.  313  ;  Soltau  n.  De 

'Duncan®.  Hayes,  22  N.J.  26;  Gaunt  Held,  9  Eng.  Law  &  Eq.  104;  Spar- 

v.  Finney,  8    L.  R.   Ch.  App.  8 ;   4  hawk  v.  Union  R.  R.,  Phila.  Leg.  In. 

Moak's  Eng.  Rep.  718.  (Penn.)  Nov.  22,  1867;  54  Penn,  St. 

4  Bradley  v.  Gill,  Lutwytch,  69;  Mum-  401. 
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the  shop  of  a  tinsmith  and  sheet-iron  worker,  who,  it  seems,  has 
erected  his  shop,  a  very  loose,  thin  building,  made  of  boards,  some 
eight  feet  from  the  back  building  and  sleeping  rooms  of  the  com- 
plainant, and  there  carries  on  work,  generally  beginning  in  the 
morning  before  or  by  daylight,  and  resuming  it  again  in  the  even- 
ing at  or  about  8  o'clock  and  keeping  it  up  till  11  o'clock  at 
night,  having,  generally,  employment  elsewhere  during  the  day. 
The  noise  of  hammering  and  pounding  in  such  an  establishment, 
we  well  know,  is  usually  very  great,  and  the  affidavits  describe  it 
as  intolerable  in  this  instance ;  so  much  so,  that  the  complain- 
ant and  his  family  can  hardly  hear  each  other  converse ;  have 
been  compelled  to  abandon  their  chambers  next  to  the  shop,  and 
are  every  night  and  morning  deprived  of  their  rest  by  the  per- 
sistent hammering  of  the  defendant.  *  *  *  I  have  no 
doubt  that  these  noises  are  a  nuisance,  if  a  nuisance  can  be 
created  by  such  means.  *  *  *  We  have  many  cases  in  the 
books,  English  and  American,  of  recoveries  against  lawful  estab- 
lishments, manufactories  and  the  like,  on  account  of  annoyances 
from  noise.     Such  recovery  could  only  be  had  on  the  ground  of 


Seo.  545.  In  Bwrgwn,  v.  WaddeU,1  an  action  was  brought  \ 
against  the  defendant  for  injuries  resulting  to  the  plaintiff  from 
the  noise  made  by  the  defendant's  horses  by  stamping  at  night 
in  his  livery  stable,  situated  near  the  plaintiff's  dwelling.  A 
verdict  was  rendered  for  the  plaintiff,  which  was  upheld  by  the 
court  on  appeal. 

Seo.  546.  In  Bishop  v.  Bwriks,  33  Conn.  121,  the  plaintiff 
brought  an  action  for  damages,  among  other  causes,  arising  from 
the  noise  made  by  the  bleating  of  calves  and  other  animals  at 
night  in  the  cattle-pen  of  the  defendant,  near  the  plaintiff's 
dwelling,  by  reason  of  which  his  family  was  disturbed  and  broken 
of  its  rest.     The  court  held  that  this  was  an  actionable  nuisance. 

Seo.  547.  In  Soltom  v.  Be  Held,  9  Eng.  L.  &  Eq.  104,  which 
is  justly  regarded  as  a  leading  case  upon  the  law  of  nuisances  as 

1  Dargan  v.  Waddell,  9  Ired.  (N.  C.)  244. 
74 
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applicable  to  noise,  the  defendant  was  restrained  from  ringing 
the  bells  of  a  church  in  a  building  adjoining  the  plaintiff's 
dwelling-house,  upon  the  ground  that  the  noise  of  the  bells  was 
a  nuisance  to  the  plaintiff  and  his  family.  The  facts  of  the  case 
were  briefly  as  follows :  The  plaintiff  was  the  tenant  for  an 
unexpired  term  of  a  part  of  a  mansion-house,  which  was  divided 
into  two  dwellings,  with  no  party-wall  between  them.  That,  in 
1848,  the  other  dwelling-house  was  purchased  and  converted 
into  a  church,  called  the  "  St.  Mary's  Catholic  Chapel."  A 
wooden  frame  was  erected  on  the  roof  of  the  house,  and  a  bell 
was  placed  therein,  which  was  rung  five  days  in  the  week,  five 
times  each  day,  and  continued  for  about  ten  minutes  at  each 
ringing,  and  commencing,  usually,  as  early  as  five  o'clock  in  the 
morning.  In  May,  1851,  a  church,  capable  of  holding  400  per- 
sons, was  erected  on  the  ground  attached  to  the  premises  so  used 
as  a  chapel,  with  a  steeple  100  feet  high,  in  which  six  bells  were 
^placed,  and,  on  occasions  when  the  church  was  open,  wereTtrag 
nearly  the  whole  day.  In  June,  1851,  the  plaintiff  brought  a  suit  at 
law  against  the  defendant  for  the  nuisance,  and  recovered  a  verdict 
of  40s.  damages.  Upon  this  state  of  facts,  Kindebsley,  V.  C, 
granted  an  injunction,  restraining  the  defendant,  who  was  the 
superintendent  of  the  religious  ceremonies  carried  on "  in  the 
church,  from  ringing  the  bells  so  as  to  occasion  any  nuisance, 
annoyance  or  disturbance  to  the  plaintiff's  family  residing  in  the 
dwelling-house  mentioned  in  the  bill.  In  commenting  upon  the 
annoyance  arising  from  the  ringing  of  bells  in  a  building  located 
with  reference  to  a  dwelling,  as  the  dwelling  in  this  case,  was  to 
the  church  in  which  the  bells  complained  of  were  rung,  he  said : 
"  Now,  a  chime  of  bells  may  be,  and  no  doubt  is,  an  extreme 
nuisance,'  and,  perhaps,  an  intolerable  nuisance  to  a  person  who 
lives  within  a  very  few  feet  or  yards  of  those  bells ;  but  to  a  person 
who  lives  at  a  distance  from  them,  although  he  is  within  reach  of 
the  sound,  though  he  is  within  the  sphere  of  their  operations, 
within  the  influence  of  their  effect,  so  far  from  its  being  a  nui- 
sance, an  inconvenience,  it  may  be  a  positive  pleasure."  * 

Sec.  548.  The  real  test  as  to  whether  a  noisy  trade  is  a  nui- 
sance in  a  particular  locality,  and  to  a  particular  person  in  the 

1.  A  similar  rule  was  adopted  In  a  case     rison  v.  St.  Mark's  Church.    Not  yet  re- 
recently  heard  In  the  Court  of  Common     ported. 
Pleas  In  Philadelphia,  in  Feb.,  1877.    Har- 
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enjoyment  of  his  property,  is,  whether  it  is  of  such  a  character 
as  would  be  likely  to  be  physically  annoying  to  a  person  of 
ordinary  sensibilities,1  or  whether  it  is  carried  on  at  such  unreason- 
able hours  as  to  disturb  the  repose  of  people  dwelling  within  its 
sphere.  In  determining  this  question,  regard  is  not  always  to  be 
had  so  much  to  the  quantity,  as  to  the  quality  of  the  noise.  A 
noise  may  be  comparatively  slight,  such  as  arises  from  the  filing 
of  some  classes  of  metals  or  substances,  and  yet  so  affect  the  ner- 
vous system  as  to  produce  absolute  physical  pain  in  persons  of 
ordinary  sensibilities,  while  the  heavy  blows  of  a  ponderous  trip- 
hammer might  produce  no  unpleasant  sensations  whatever." 
Therefore,  regard  is  always  to  be  had  to  the  character  or  quality 
(so  to  speak)  of  the  noise,  as  well  as  the  quantity  and  the  time 
during  which  it  exists.3 

The  matter  is  to  be  looked  at  reasonably,  and,  in  view  of  the 
location,  and  all  the  surrounding  circumstances,  the  jury  are 
to  say  whether  the  noise  complained  of  amounts  to  a  nuisance ; 
to  such  an  injury  as  a  reasonable  person,  under  all  the  circum- 
stances, ought  not  reasonably  be  subjected  to. 

Sec.  549.  A  distinction  is  also  made  between  noises  arising 
from  a  rawf ul  trade,  and  those  arising  from  malicious  or  mischievous 
motives,  or  such  as  are  produced  for  no  useful  purpose.*  The 
music  of  a  hand-organ  or  a  brass  band  may,  for  a  short  time,  be 
pleasant  to  the  ear ;  but,  if  kept  up  for  undue  periods  of  time,  it 
becomes  a  serious  annoyance,  productive  of  absolute  physical  dis- 
comfort and  an  intolerable  nuisance,  and  would  be  actionable  as 
such.  In  Bex  v.  Smith*  the  defendant  was  indicted  for  a  nui- 
sance, by  making  a  loud  noise  with  a  speaking-trumpet  in  the 
night-time,  whereby  the  neighborhood  was  disturbed,  and  the 
indictment  was  sustained,  and  the  conviction  upheld.  In  Common- 
wealth v.  Taylor,  5  Binn.  (Penn.)  277,  the  defendant  broke  into 

1  Davidson  v.  Isham,  1  Stoekt.  (N.  J.)       4  Lord    Cranworth,   in    Attorney- 

186.  General  v.  Sheffield  Gas  Co.,  19  Eng. 

*  Dargan  v.  Waddell,  9  Ired.  (N.  C.)  L.  &  Eq.  639  ;  Walker  «.  Brewster,  5 
244 ;  Dennis  v.  Eckhard,  3  Grant  L.  R.  (Eq.  Cas.)  31 ;  Soltau  v.  De  Held, 
(Penn.  St.),  390;  Bishop  v.  Banks,  33  9  Eng.  L.  &  Eq.  104;  Inchbald  v.  Bar- 
Conn.  121.  rington,  4  L.  R.  (Ch.  App.)  488. 

3  Dennis  •B.Eckhardt,  3  Grant  (Penn.),        e  Rex  e.  Smith,  1  Stra.  704;  Backus 

390  ;  Dargan  v.  Waddell,  9  Ired.  (N.  n.  State,  4  Ind.  114 ;  Commonwealth  v. 

C.)  244.  Taylor,  5  Binn.  (Penn.)  277. 
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a  house  and  made  a  great  noise,  frightening  the  inmates  so  that 
/  the  wife  of  one  of  the  residents  there  miscarried.  He  was 
'  indicted  for  a  nuisance,  and,  being  convicted,  the  conviction  was 
sustained.  It  would  hardly  be  advisable,  however,  to  hazard  the 
experiment  of  seeking  a  conviction  under  similar  circumstances 
at  the  present  day,  as  by  no  possible  process  of  reasoning  can 
such  an  offense  be  construed  as  a  public  nuisance.  If  the  noise 
had  been  made  in  the  public  street,  so  as  to  be  a  public  annoy- 
ance, the  conviction  might  properly  have  been  upheld ;  but,  being 
confined  to  a  single  dwelling-house,  it  was  in  no  sense,  within  the 
rule,  applicable  to  this  class  of  offenses. 

In  Carrington  v.  Tylor,  11  East,  571,  the  plaintiff  brought  an 
action  on  the  case  against  the  defendant  for  willfully  making 
loud  noises,  by  discharging  guns,  whereby  he  was  disturbed  in 
the  exercise  of  his  right  in  taking  wild  ducks,  by  his  decoys 
being  frightened  away.  The  court  held  that,  although  the  plain- 
tiff was  engaged  in  taking  wild  fowl  upon  a  public  stream,  yet, 
that,  as  he  had  a  right  to  hunt  there,  the  defendant  had  no  right 
willfully  to  disturb  him  in  the  exercise  of  this  right,  and  the 
plaintiff  had  a  verdict  for  £2  damages,  which  was  sustained  on 
appeal. 

In  Keeble  v.  HeckervngiU,  11  East,1 547,  a  similar  action  was 
brought,  except  that  in  this  instance  the  plaintiff  was  disturbed 
in  the  taking  of  wild  fowl  in  a  decoy  pond  upon  his  own  premises, 
and  the  noises  made  by  the  defendant  were  also  made  upon  his 
own  premises,  but  with  the  view  and  purpose  of  frightening  away 
the  ducks  from  the  plaintiff's  pond.  Lord  Holt,  C.  J.,  in  noting 
the  distinction  between  a  disturbance  arising  from  malicious  and 
lawful  acts,  said,  "  Suppose  the  defendant  had  shot  in  his  own 
ground ;  if  he  had  occasion  to  shoot,  it  would  have  been  one 
thing ;  but  to  shoot  on  purpose  to  damage  the  plaintiff,  is  another 
thing,  and  a  wrong."  Thus  it  will  be  seen  that  an  accidental 
noise,  or  one  that  arises  from  the  lawful  exercise  of  a  right,  may 
not  be  an  actionable  nuisance,  even  though  specially  injurious  to 
others,  but,  if  it  is  made  with  the  view  and  purpose  of  creating 
a  special  injury,  it  will  be  actionable,  although  it  only  becomes  so 
by  the  presence  of  improper  motives. 
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Sec.  550.  A  trade  cannot  be  carried  on  in  a  locality  where,  by 
reason  of  the  noise  incident  to  the  business,  it  produces  damage 
to  others,  and  the  diminution  of  the  comfortable  enjoyment  of 
life  or  property  is  regarded  as  a  sufficient  damage  to  uphold  an 
action. 

In  Fish  v.  Dodge,  4  Denio  (N.  T.),  311,  the  plaintiff  was  the 
owner  and  occupant  of  a  dwelling-house,  on  Beaver  street,  in  the 
city  of  Albany,  and  the  defendant  was  the  owner  of  a  lot  with 
buildings  thereon  adjoining  the  plaintiff's  lot.  In  May,  1845, 
the  defendant  rented  the  east  end  of  his  building  to  certain  parties 
to  be  used  for  the  finishing  of  steam  boilers.  The  defendant 
occupied  the  west  end  of  the  building  as  a  blacksmith  shop,  and 
there  was  no  partition  dividing  the  building.  In  the  prosecution 
of  the  business,  in  the  language  of  the  case,  "  there  was  a  tre- 
mendous noise  and  pounding,  commencing  at  about  6  o'clock 
in  the  morning  and  continuing  until  sundown.  Immense  quan- 
tities of  dust  arose  from  the  work  in  the  shop,  which  penetrated 
the  plaintiff's  house,  settled  upon  the  curtains  and  furniture  and 
filled  the  air  of  the  house,  making  it  difficult  to  breathe.  It  pre- 
vented the  plaintiff  from  opening  her  windows  and  deprived  her 
of  the  use  of  her  yard  for  drying  clothes."  The  court  charged 
the  jury  that,  although  the  business  of  the  defendant  was  lawful, 
and  in  no  wise  a  nuisance,  that  it  might  become  so,  either  by 
the  manner  of  conducting  it,  or  by  locating  it  in  the  immediate 
vicinity  of  a  dwelling-house,  whether  in  the  heart  of  a  city  or 
elsewhere,  and  that  what  was  done  in  this  case  to  the  annoyance 
of  the  plaintiff,  was  a  nuisance.  The  plaintiff  had  a  verdict  for 
$150  and  costs ;  and  upon  appeal,  the  ruling  of  the  court  upon 
this  point  was  sustained,  but  the  judgment  was  reversed  because 
the  recovery  was  in  excess  of  the  ad  dam/rwm  laid  in  the  writ. 

Sec.  551.  In  Bradley  v.  OiU,  Lutwytch,  69,  the  defendant  con- 
verted a  dwelling-house,  adjoining  the  plaintiff's  house,  into  a 
smith's  forge,  and  the  noise  from  hammering  upon  the  anvils 
was  a  serious  annoyance  to  the  plaintiffs  family,  and  was  held  a 
nuisance. 

Seo.  552.  The  fact  that  the  business  cannot  be  conducted  with- 
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out  creating  great  noise,  and  that  it  is  a  useful  and  lawful  busi- 
ness, is  no  defense,  but  is  rather  a  circumstance  tending  to 
establish  it  a  prima  facie  nuisance. 

In  EUAotson  v.  JFeetham,  2  Bing.  QS.  C.)  134,  the  defendants 
erected  a  manufactory  for  the  working  of  iron  and  steel,  near  the 
dwelling-house  of  the  plaintiff,  and  in  the  prosecution  of  their 
business  caused  loud,  heavy,  jarring,  varying  or  agitating  hammer- 
ing or  battering  sounds  or  noises,  so  that  the  comfortable  enjoy- 
ment of  the  plaintiff's  property,  and  even  the  property  itself  was 
greatly  impaired.  The  defendants  insisted  that  they  could  not  be 
charged  with  the  -damages  resulting  from  their  works  to  the  plain- 
tiff, because  their  works  were  erected  ten  years  before  the  plain- 
tiff's  dwelling  was  erected,  and  that  their  trade  was  a  lawful  one 
and  could  not  be  conducted  without  producing  the  results  named. 
But  the  court  held  that  they  were  liable,  and  that  the  fact  that 
their  business  was  established  before  the  plaintiff  came  to  the 
neighborhood,  and  that  the  trade  was  lawful  and  the  ill-results 
necessarily  incident  thereto,  was  no  defense. 

Sec.  553.  In  Scott  v.  Mr th,  10  L.  T.  (K  S.)  241,  the  defendant 
erected  a  rolling-mill,  with  heavy  hammers  used  also  for  hammer- 
ing iron,  near  the  plaintiff's  dwelling-house,  and  the  noise  arising 
from  the  business  in  the  process  of  rolling  and  hammering  iron 
was  annoying  and  productive  of  great  discomfort  to  the  plaintiff 
and  his  family.  It  also  appeared  that  the  business  was  produc- 
tive of  vibratory  and  jarring  motions,  which  shook  the  plaintiff's 
building  and  cracked  the  walls.  The  court  held  that  this  was  i. 
nuisance,  and  that  the  fact  that  the  trade  was  a  lawful  and  useful 
one,  did  not  justify  its  prosecution  in  a  locality  where  it  was  pro- 
ductive of  injury  and  damage  to  others.  That,  for  injuries 
resulting  unavoidably  from  the  ordinary  use  of  property,  no 
nuisance  could  be  charged ;  but  that  a  rolling  mill,  or  a  trade 
productive  of  excessive  noise  or  vibration,  is  not  an  ordinary 
use. 

Sec.  554.  In  OuUich  v.  Tremlett,  20  "Weekly  Eep.  318,  the 
plaintiff  was  an  artist,  following  his  business  upon  the  upper 
floor  of  No.  39  Old  Bond  street,  in  London,  and  of  the  first  and 
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second  floors  of  No.  39£.  He  had  converted  the  building  No. 
39f  into  a  picture  gallery,  and  this  gallery  was  situated  in  the 
rear  of  No.  39.  The  defendant  was  a  veterinary  surgeon,  follow- 
ing his  business  upon  the  first  floor  of  No.  39,  and,  among  other 
appliances,  had  there  an  anvil  used  for  hammering  iron  in  shoe- 
ing horses,  etc.  The  plaintiff  alleged,  among  other  grounds  of 
complaint,  that  the  vibration  and  jarring,  induced  by  the  ham- 
mering of  iron  upon  the  anvil,  had  shaken  the  walls  and  ceiling 
of  his  picture  gallery  and  destroyed  his  colors.  The  defendant 
was  enjoined  from  following  his  trade  there  in  such  a*  way  as  to 
create  a  nuisance  to  the  plaintiff,  either  by  noise  or  vibration  or 
the  production  of  noxious  smells  or  gases. 

Sec.  555.  In  Robertson  v.  Campbell,  13  F.  C.  (Sc.)  61,  the 
defendant  was  a  printer,  in  Edinburgh,  and  had  his  printing 
office,  in  which  was  a  heavy  printing  press  in  the  vicinity  of  the 
plaintiff's  dwelling.  In  the  prosecution  of  his  business,  the 
noise  of  his  press  was  annoying  to  the  plaintiff's  family,  and  the 
press,  when  in  use,  produced  vibratory  and  jarring  sounds 
and  motions  which  shook  and  injured  the  building.  The  court 
held  that  the  business  in  that  locality,  producing  those  results, 
was  a  nuisance. 

Sec.  556.  In  Johnson  v.  Constable,  3  D.(Sc)  1263,  the  defend- 
ant was  the  owner  of  a  building,  the  second  floor  of  which  he 
rented  to  the  plaintiff.  The  defendant  put  a  steam-engine  into 
the  lower  part  of  the  building  to  furnish  the  motive  power  for  the 
running  of  a  printing-press.  The  noise,  vibration  and  jarring 
produced  thereby  proved  a  serious  annoyance  to  the  plaintiff, 
and  an  interdict  was  granted  restraining  the  use  of  the  steam- 
engine  for  that  purpose  until  an  examination  could  be  made  under 
judicial  inspection,  to  ascertain  whether  there  was  any  mode  by 
which  it  could  be  used  without  injury. 

Sec.  557.  In  Cooper  v.  North  British  B.  E.  Co.,  35  Jur.  295 ; 
1  Macph.  499,  the  defendant,  a  railroad  corporation,  had  been 
duly  authorized  to  erect  buildings,  machinery  and  apparatus 
necessary  for  the  purposes  of  its  building,  and  in  pursuance  of  its 
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own  convenience,  and  claiming  the  legal  right  under  its  general 
powers,  it  erected  works  for  hardening  rails  to  be  used  in  the  con- 
struction, maintenance  and  repair  of  its  road,  in  the  vicinity  of 
the  plaintiff's  premises.  The  noise  produced  thereby  was  annoy- 
ing to  the  plaintiff  and  seriously  impaired  the  comfortable  enjoy- 
ment of  his  property.  The  court  held  that  the  works  were  a 
nuisance,  and  that  the  fact  that  the  legislature  had  authorized 
the  construction  of  such  works  by  them,  did  not  justify  them  in 
erecting  them  in  a  locality  where  they  would  prove  a  nuisance. 

Seo.  558.  In  KMoch  v.  Robertson,  Keames'  Select  Decisions, 
175,  the  defendant  was  a  tenant  in  the  occupancy  of  the  upper 
floor  of  an  urban  tenement,  and  the  plaintiff  occupied  the  lower 
floor  of  the  same  building.  The  defendant  erected  a  forge  in  his 
part  of  the  tenement,  and  the  noise  and  vibration  produced  by 
the  blows  struck  on  the  anvil,  proved  seriously  annoying  and 
injurious  to  the  plaintiff.  The  court  held  that  the  business  there 
conducted  was  a  nuisance  and  that  the  pursuit  of  any  trade  or 
business  in  a  dwelling  or  place  adjoining,  to  the  annoyance  and 
discomfort  of  others,  is  actionable. 

Seo.  559.  In  Eaden  v.  Firth,  1  Macph.  (Sc.)  573,  the  defend- 
ant was  a  manufacturer  of  steel  at  Sheffield,  and  having  placed  in 
their  manufactory  an  enormous  hammer,  operated  by  steam, 
which  disturbed  the  enjoyment  of  the  plaintiff's  dwelling  adjoin- 
ing the  works,  by  disturbing  their  rest  at  night  by  the  noise  and 
rocking  produced  in  working  the  hammer,  and  depriving  them 
of  sleep,  the  plaintiff  brought  his  bill  for  an  injunction,  and  the 
court,  holding  that  the  works  so  located  and  producing  such 
results  were  a  nuisance,  ordered  an  issue  to  be  made  to  determine 
whether  the  injury  could  be  avoided. 

Seo.  560.  In  RoskeU  v.  Whitworth,  19  W.  K.  804,  the  defend- 
ants were  the  proprietors  of  an  iron  manufactory  in  a  populous 
part  of  Manchester,  and  had  a  heavy  steam  hammer  therein. 
Adjoining  their  works  was  a  Catholic  church,  over  which  the 
plaintiff  presided,  and  a  dwelling-house  in  which  he  lived,  and  a 
school  connected  with  the  church,  having  about  400  pupils.    The 
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noise  of  the  steam  hammer  disturbed  the  worship  at  the  church, 
interfered  seriously  with  the  comfortable  enjoyment  of  the  dwell- 
ing by  its  noise  and  vibratory  sounds,  and  also  interfered  seri- 
ously with  the  operations  of  the  school.    Held  a  nuisance. 

Sec.  561.  In  Brand  v.  Hammersmith  R.  B.  Co.,  2  Q.  B.  223, 
the  defendants,  under  powers  conferred  by  the  legislature,  con- 
structed a  railroad  near  the  plaintiffs  house,  but  over  no  part  of  his 
premises,  and  for  which  no  compensation  had  been  paid,  and  rented 
it  to  another  railroad  company.  It  was  alleged,  that  in  the  run- 
ning of  trains  over  the  defendant's  road  it  always  had  and  always 
would  occasion  vibration,  noise  and  smoke,  and  that  in  conse- 
quence thereof,  a  permanent  injury  was  done  to  the  premises,  and 
that  the  value  of  the  premises  had  been  greatly  depreciated 
thereby,  and  would  never  be  as  valuable  as  before,  so  long  as  the 
railroad  was  operated  in  its  present  location.  Bramwell,  B.,  in 
delivering  the  judgment  of  the  court,  said :  "  It  is  said  that  the 
railway  and  the  working  of  it  are  for  the  benefit  of  the  public 
and  that  therefore  the  damage  must  be  done  and  be  uncompensated. 
Admitting  that  damage  must  be  done  for  the  public  benefit,  that 
is  no  reason  why  no  compensation-  should  be  given.  *  *  * 
Either  the  railroad  ought  not  to  be  made  or  the  damage  ought  to 
be  compensated  for."  Yet,  while  the  court  held  that  the  opera- 
tion of  the  road  producing  those  results  was  a  nuisance,  they  felt 
compelled  to  hold  that  the  plaintiff  could  not  recover  in  an  action 
on  the  case,  as  the  damage  must  be  treated  as  not  being  within 
the  statute.  Channel,  B.,  however,  felt  constrained  to  dissent 
from  the  views  of  a  majority  of  the  court,  and  delivered  an  able 
opinion,  in  which  he  maintained  the  right  of  the  plaintiff  to  a 
recovery. 

Sec.  562.  The  noise  of  musical  instruments  kept  up  for  such 
periods  of  time,  and  at  such  hours  of  the  day  or  night  as  to  be 
really  annoying  to  persons  of  ordinary  sensibilities,  or  that  pro- 
duce other  actual  ill-results,  is  a  nuisance,  and  any  noise  whether 
of  musical  instruments,  the  human  voice,  discharge  of  guns,  or 
however  produced,  that  draws  together  in  the  vicinity  of  a  per- 
son's residence  or  place  of  business,  large  crowds  of  noisy  and  dis- 
75 
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orderly  people,  is  a  nuisance,1  and  it  is  held  that  the  unreasonable 
performances  of  bands  of  music  and  the  discharge  of  fireworks 
in  the  vicinity  of  populous  towns,  will  naturally  produoe  that 
result,  and  are  therefore  regarded  as  prima  facie  nuisances.' 

Seo.  563.  In  Inchbald  v.  Barrington,  4  L.  R.  Ch.  App.  383, 
the  question  as  to  whether  the  noise  of  music  in  the  vicinity  of  a 
dwelling  kept  up  at  regular  intervals  for  several  hours  each  day 
for  several  successive  days,  and  often  until  11  o'clock  at  night, 
is  a  nuisance. 

In  that  case  the  defendant  had  erected  a  circus  on  Fair  Field, 
situated  in  front  of  Park  Terrace,  at  a  distance  of  about  115 
yards  from  the  plaintiff's  house,  with  a  view  of  keeping  it  in 
operation  for  the  period  of  eight  weeks.  On  the  18th  of  Sep- 
tember, 1867,  the  circus  was  erected  and  the  performance  com- 
menced at  about  half-past  seven  o'clock  in  the  evening.  On  the 
23d  of  the  same  month,  the  plaintiff  filed  his  bill  for  an  injunc- 
tion, alleging  that  on  the  18th  of  September,  the  performance 
commenced  at  half-past  seven  o'clock  in  the  evening  and  lasted 
until  about  eleven  o'clock,  and  that  a  great  number  of  people 
attended  the  performance.  That  throughout  the  performance 
there  was  music,  including  a  trombone  and  other  wind  instru- 
ments, and  a  violoncello,  and  great  noise  with  shouting  and  crack- 
ing of  whips.  That  the  noise  occasioned  very  great  disturbance 
to  the  plaintiff  and  his  family  and  to  other  occupiers  of  houses 
in  Park  Terrace,  and  that  the  performance  attracted  vendors  of 
walnuts,  and  other  noisy  persons,  in  great  numbers,  who  loitered 
about  the  terrace  in  great  numbers  all  day.  '$he  bill  also  alleged 
a  repetition  of  the  performance  the  two  succeeding  days,  and  that 
by  reason  of  the  noise  and  crowds,  the  performance  was  an 
intolerable  nuisance  to  himself  and  family,  and  if  continued, 
would  greatly  diminish  the  value  of  the  plaintiff's  dwelling  as  a 
residence ;  an  injunction  was  granted,  and  on  appeal  the  injunction 
was  sustained  upon  the  ground  that  the  noise  of  the  music  and 
of  the  crowd  as  set  forth  in  the  bill  and  proved,  was  a  nuisance. 

1  Lord  Crakworth in  Attorney-Gen-    R.  Ch.  App.  488;  Walker  v.  Brews- 
eral  v.  Sheffield  Gas  Co.,  19  E.  L.  &    ter,5  L.  R.  Bq.  Ca.  81. 
Eq.  639 ;  Inchbald  v.  Barrington,  4  L.       *  Walker  v.  Brewster,  5  L.  R.  Eq. 

Ca.  81 ;  Inchbald  v.  Barrington,  ante 
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Sir  G-.  M.  Gifford,  L.  J.,  in  disposing  of  this  branch  of  the  case, 
said :  "  It  is  clear  from  the  evidence  before  us  that  the  music  and 
noises  in  the  circus  were  distinctly  heard  all  over  the  plaintiff's 
house  for  several  hours  every  night.  This  was  something  materi- 
ally interfering  with  the  comfort  of  the  inhabitants  according  to 
the  ordinary  habits  of  life,  and  I  am  of  opinion  that  the  injunc- 
tion was  rightly  granted." 

Seo.  564.  In  Walker  v.  Brewster,  5  L.  E.  (Eq.  Cas.)  25,  a 
similar  question  to  that  in  Inchbald  v.  Barrmgton  arose,  upon  an 
application  to  restrain  the  defendant,  who  was  the  lessee  of  Mol- 
ineaux  Souse  and  grounds  at  Wol/verharrvpton,  from  holding 
fetes  upon  those  grounds  for  displays  of  fireworks,  or  for  public 
music  or  dancing,  or  for  any  other  public  entertainment  whereby 
large  numbers  of  idle  persons  might  be  drawn  to  the  neighbor- 
hood. 

The  plaintiff  was  the  owner  of  premises  adjoining  those  occu- 
pied by  the  defendant,  and  only  seperated  by  a  narrow  footway, 
which  he  occupied  for  a  residence.  The  defendant  was  the  pro- 
prietor of  a  music  hall  in  Wolverhampton,  and  on  the  10th  of 
June,  previous  to  the  bringing  of  the  plaintiffs  bill,  he  had  held 
a  monster  fete  on  the  grounds,  and  this  was  followed  by  fetes 
every  Monday  and  Friday  evening,  with  music,  dancing  and  fire- 
works (except  that  on  Fridays,  no  fireworks  were  discharged). 
The  fetes  brought  together  great  crowds  of  idle  and  dissolute  per- 
sons, to  the  great  annoyance  of  the  plaintiff  and  his  family,  and 
the  bands  of  music  played  from  nine  to  ten  hours  on  each  occa- 
sion without  cessation,  and  the  noise  from  the  fireworks  were 
frequent  and  very  annoying  and  often  frightened  the  plaintiff's 
horses,  so  that  they  broke  loose  from  their  fastenings,  and  the 
noise  of  the  crowd  was  loud  and  continuous.  The  plaintiff 
alleged  that  if  the  fetes  were  allowed  to  continue,  the  value  of 
his  residence  would  be  depreciated,  as  a  gentleman's  residence, 
from  £1,000  to  £2,000. 

Sir  W.  Page  Wood,  V.  O.,  in  disposing  of  the  question  of 
nuisance,  said :  "  It  seems  to  me  that  a  clear  case  of  nuisance  has 
been  made  out  in  the  collection  of  the  crowd  alone.  Having 
regard  to  the  fact  that  this  court  has  restrained  the  ringing  of 
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bells,1 1  confess  I  have  a  strong  opinion  that  a  powerful  brass 
band,  which  plays  twice  a  week  for  several  hours  in  the  imme- 
diate vicinity  of  a  gentleman's  residence,  is  a  nuisance  which  this 
court  would  restrain.  I  still  have  a  clearer  opinion  that  the  noise 
of  fireworks,  as  contrasted  with  the  ringing  of  bells,  to  say 
nothing  of  the  damage  that  may  be  occasioned  by  the  falling 
rocket  sticks,  is  a  serious  nuisance.  But  that  the  collection  of 
crowds  is  a  nuisance  has  been  fully  established;  and,  in  the 
neighborhood  of  a  populous  town,  the  letting  off  of  fireworks  and 
the  performance  of  powerful  bands,  will  collect  together  crowds 
as  a  necessary  and  not  a  merely  probable  consequence." 

Sec.  565.  A  person  has  no  right  to  devote  his  residence,  or 
any  part  of  it,  to  an  unusual  use,  when  such  unusual  use  is,  or  will 
be  productive  of  injury  or  damage  to  his  neighbor,  in  the  enjoy- 
ment of  his  dwelling,  or  place  of  business."  Thus  a  man  may  not 
convert  a  part  of  his  house  into  a  smith's  forge,  and  thus,  by  the 
noise  or  vibration  arising  from  striking  on  the  anvil,  or  the  smoke 
or  offensive  odors  arising  from  the  exercise  of  the  trade,  impair 
the  comfortable  enjoyment  of  another's  premises ; "  neither  may 
he  establish  a  printing  press  therein,  the  noise  and  vibration 
from  which  is  productive  of  serious  annoyance  to  the  owner  of 
adjoining  property,'  nor  exercise  any  noisy  or  offensive  trade 
therein,  unless  he  can  confine  all  the  ill-effects  to  his  own 
premises.* 

Sec.  566.  In  Ball  v.  Bay,  ante,  the  defendant  was  the  occu- 
pant of  a  house  No.  19  Grosvenor  square,  London,  the  basement 
of  which  had,  for  more  than  fifty  years,  been  used  as  a  stable  and 
sometimes  as  a  coach-house.  The  defendant  went  into  possession 
in  1871,  and  made  some  changes  and  alterations  in  the  stable 
which  greatly  increased  the  noise  arising  from  the  stable  and  in- 
creased the  number  of  horses  kept  therein.  There  had  previ- 
ously never  been  more  than  one  horse  kept  in  the  stable. 

1  Soltau  v.  De  Held,  2  Sim.  (N.  S.)  Keames'  Sel.  Decisions,  175 ;  Bradley  v. 

133.  Gill,  Lutwytch,  69. 

»  Ball  v.  Ray,  8  L.  R.  (Ch.  App.)  467 ;  *  Roberts  «.  Campbell,  13  F.  C.  (Sc.) 

Dawson  v.  Moore,  8  C.  &  P.  48 ;  Dennia  61 ;  Johnson  ®.  Constable,  3  D.  (Sc.) 

e.  Eckhardt,  3  Grant  (Perm.),  390.  1263 ;   Duke    of   Northumberland   a. 

»  Gullick   v.  Tremlett,  20  Weekly  Clowes,  C.  P.  at  Westminster  cited  by 

Bep.    358;    Kinloch    e.    Robertson,  Chltty. 
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The  plaintiff  was  the  occupant  of  house  No.  18,  which  he  had 
rented  for  a  term  of  sixteen  years,  at  a  rental  of  £130,  and  had 
fitted  up  as  a  private  hotel.  The  nuisance  alleged  by  the 
plaintiff  was,  that  on  the  ground  floor  of  the  street  front  of 
the  defendant's  house  on  Green  street,  which  was  next  door  to  the 
plaintiff '8  house,  the  defendant  had  constructed,  or  re-constructed, 
a  stable  with  iron  mangers  fastened  against  the  party  wall 
which  divides  that  house  from  the  best  living  rooms  of  the 
plaintiff's  house ;  the  horses'  heads  being  turned  in  their  stalls 
toward  that  party  wall,  and  the  chains  by  which  they  were  held 
in  their  stalls,  being  iron  chains,  fixed  either  to  the  wall  or  to  the 
iron  mangers  attached  to  the  wall,  and,  in  other  respects,  it 
appeared  that  a  new  state  of  things  had  been  created  in  the  stable 
by  the  defendant.  The  plaintiff  in  consequence  of  the  noise 
made  by  the  horses  in  the  stable  by  the  rattling  of  the  chains 
and  stamping  upon  the  floor  was  seriously  annoyed  in  the  enjoy- 
ment of  his  hotel,  and  many  of  his  boarders  left  in  consequence. 

Sir  Gr.  Mellish,  L.  J.,  in  commenting  upon  this  branch  of  the 
case,  said :  "  In  my  opinion,  and  indeed  it  is  hardly  seriously 
denied  by  the  defendant's  counsel,  the  defendant  has  committed 
an  actionable  nuisance.  I  entirely  agree  with  what  has  been  said 
by  the  lord  chancellor,  that  when  in  a  street  like  Green  street,  the 
ground  floor  of  a  neighboring  house  is  turned  into  a  stable,  we 
are  not  to  consider  the  noise  of  horses  from  that  stable  like  the 
noise  of  a  piano  forte  from  a  neighbor's  house,  or  the  noise  of  a 
neighbor's  children  in  their  nursery,  which  are  noises  we  must 
necessarily  expect  and,  to  a  certain  extent,  must  put  up  with.  A. 
noise  of  this  kind,  if  it  materially  disturbs  the  comfort  of  the 
plaintiff's  dwelling-house  and  prevents  people  from  sleeping  at 
night,  and  still  more,  if  it  does  really  and  seriously  interfere  with 
the  plaintiff's  trade  as  a  lodging-house  keeper,  it,  beyond  all  ques- 
tion, constitutes  an  actionable  nuisance." 

Lord  Selbobne,  L.  C,  said :  "  With  regard  to  the  question  of 
law  in  this  case,  I  shall  say  very  little,  because  these  questions  are 
eminently  questions  of  fact,  rather  than  law ;  but  I  desire  to  say 
as  much  as  this ;  in  making  out  a  case  of  nuisance  of  this  character, 
there  are  always  two  things  to  be  considered ;  the  right  of  the 

>  Dargan  e.  Waddell,  9  Ired.  (N.  C.)  344 ;  Burdett  v.  Swenson,  17  Tex.  489. 
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plaintiff  and  the  right  of  the  defendant.  If  the  houses  adjoining 
each  other  are  so  built  that  from  the  commencement  of  their 
existence  it  is  manifest  that  each  adjoining  inhabitant  intended 
to  enjoy  his  own  property  for  the  ordinary  purposes  for  which  it 
and  all  the  different  parts  of  it  were  constructed,  so  long  as  the 
honse  is  so  used,  there  is  nothing  that  can  be  regarded  in  law  as 
a  nuisance  which  the  other  party  has  a  right  to  prevent.  But 
on  the  other  hand,  if  either  party  turns  his  house  or  any  portion 
of  it  to  unusual  purposes  in  such  a  manner  as  to  produce  sub- 
stantial injury  to  his  neighbor,  it  appears  to  me  that  that  is  not 
according  to  principle  or  authority,  a  reasonable  use  of  his  own 
property,  and  his  neighbor,  showing  substantial  injury,  is  entitled 
to  protection.  I  do  not  regard  it  as  a  usual  or  as  a  reasonable 
manner  of  using  the  front  portion  of  a  dwelling-house  in  such  a 
street  as  Green  street  that  it  should  be  turned  into  stables  for 
horses,  and  if  it  is  so  used,  then  the  proprietor  is  bound  to  take 
care  that  it  is  so  used  as  not  to  be  a  substantial  annoyance  detri- 
mental to  the  comfort  and  the  value  of  the  neighbor's  property." 

Sec.  567.  In  Dawson  v.  Moore,  8  Oarr.  &  Payne,  25,  the  plain- 
tiff brought  an  action  on  the  case  against  the  defendant  for  a 
nuisance  arising  from  a  noise  of  Kam/mervng  in  the  adjoining 
house.  As  to  whether  the  defendant  was  exercising  a  trade  there, 
or  how  long  the  hammering  continued,  the  case  is  silent,  as  well 
also  as  to  the  special  injury  produced ;  the  only  question  in  the 
case  being  as  to  whether  proof  of  the  fact  that  the  defendant  was. 
the  occupant  of  the  house  was  sufficient  to  charge  him  with  the 
nuisance.  However,  the  plaintiff  had  a  verdict,  and  it  is  reason- 
able to  presume  that  the  hammering  arose  from  a  use  of  the  house 
in  an  unusual  manner,  and  that  the  noise  was  productive  of 
damage. 

Sec.  568.  In  determining  the  question  of  nuisance  from  noise 
or  vibration  reference  is  always  to  be  had  to  the  locality,'  the 
nature  of  the  trade  or  use  of  property  producing  it,'  the  time 
during  which  it  exists,"  the  intensity  of  the  noise,*  and  the  effects 

1  Cleaveland  v.   Citizens'    Gas-light  s  Inchbald  a.  Barrington,  4  L.  R.  Oh 
Co.,  20  N.  J.  201.  App.  388 ;  Ross  v.  Butler,  19  N.  J.  294. 

2  Dennis ».  Eckhardt,  3  Grant's  Cas.  4  Dennis     v.    Eckhardt,    3     Grant 
(Penn.),  390.  (Penn.),  390. 
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produced  thereby.1  No  definite  rule  can  be  given  that  is  appli- 
cable to  every  given  case,  as  eacb  case  must  necessarily  stand  by 
itself,  and  be  determined  by  a  jury  with  reference  to  the  circum- 
stances peculiar  to  itself."  Where  the  injury  is  to  the  comfort- 
able enjoyment  of  property,  it  must  be  shown  to  be  so  exten- 
sive as  to  produce  actual  pecuniary  loss,3  or  as  to  produce  such 
a  condition  of  things  as  in  the  judgment  of  the  jury  would  be 
productive  of  actual  physical  discomfort  to  persons  of  ordinary 
sensibilities,  and  of  ordinary  tastes  and  habits,  and,  as,  in  view  of 
the  circumstances  of  the  case,  is  unreasonable  and  in  derogation 
of  the  plaintiff's  rights.* 

Sec.  569.  "While  on  the  one  hand  the  presence  of  other  nui- 
sances will  not  excuse  this  one,"  yet,  in  determining  this  question, 
the  locality  is  always  to  be  considered,  as  well  as  the  occupancy 
of  the  property  upon  which  it  is  claimed  that  the  injury  is 
inflicted/  If  the  nuisance  exists  in  a  locality  that  is  built  up  with 
elegant  residences,  and  that  is  well  adapted  for  that  purpose, 
it  is  a  circumstance  to  be  taken  into  account,  for  there  is  less 
excuse  for  a  man  to  set  up  a  trade  that  may  become  productive 
of  ill-results  to  others  in  such  a  locality,  than  in  one  that  is  less 
eligible  as  a  place  for  dwellings,  or  that  has  already  been  in  part 
given  up  to  trades  of  different  kinds.7 

Sec.  570.  The  fact  that  a  trade,  whether  a  noisy  trade  or  one 
that  liberates  smoke,  noxious  vapors  or  noisome  smells,  or  any 
use  of  property,  however  improper  on  the  part  of  the  person 
devoting  his  property  to  such  use,  impairs  the  value  of  adjoining 
property,  does  not  thereby  create  a  nuisance,  unless  the  ill-results 
from  the  trade  produce  actual  physical  discomfort  or  a  tangible, 
visible  injury  to  the  property  itself.  Mere  diminution  of  the 
value  of  the  property,  in  consequence  of  the  use  to  which  adjoin- 
ing premises  are  devoted,  unaccompanied  with  other  ill-results, 

1  Davidson  v.  Isham,  11  N.  J.  186.  Lunatic  Asylum,  4  L.  R.  Ch.  App.  279; 

1  Dennis  v.  Eckhardt,  3  Grant's   Cas.  McKeon  v.  See,  51  N.  T.  574 

(Penn.)  390.  '  Doellner  v.  Tynan,  36  How.   Pr. 

*  Ball  v.  Ray,  8  h.  R.  Ch.  App.  467.  (N.  T.)  124 ;  Showerman  <o.  Gilbert,  24 

*  Duncan  v.  Hayes,  22  N.  J.  26.  Mich.  448. 

*  Attorney-General  v.  Colney  Hatch  '  Ross  t.  Butler,  19  N.  J.  294. 
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is  "  damnum  absque  vnjit/ria." 1  But  where  the  use  of  adjoining 
property  produces  actual  physical  discomfort,  or  materially  im- 
pairs its  value  as  a  residence  or  place  of  business,  or  produces  a 
tangible,  visible  injury  to  the  property  itself,  the  use  is  a  nui- 
sance, and  the  diminution  in  the  value  of  the  premises  affected 
by  the  nuisance,  is  an  important  element  of  damage.' 

Sec.  571.  In  Harrison  v.  Good,  11  L.  E.  (Eq.  Cas.)  338,  the 
plaintiffs  and  defendant  were  in  possession  of  parcels  of  an  estate 
formerly  belonging  to  one  person.  The  defendant's  grantee, 
upon  receiving  the  conveyance  of  his  parcel,  covenanted  not  to 
devote  the  premises  to  any  purpose  which  should  be  a  nuisance 
to  the  adjoining  parcel.  The  defendants  were  about  to  erect  a 
school  building  upon  the  premises,  when  the  plaintiffs  brought 
their  bill  for  an  injunction,  upon  the  ground  that  the  school  would 
be  a  nuisance  to  their  premises  by  calling  together  a  large  crowd 
of  children,  who  would  make  a  great  noise  and  disturbance  and 
dirt,  and  conducting  themselves  indecently  and  offensively,  tft  the 
serious  annoyance  and  disturbance  of  the  plaintiff,  and  would 
greatly  depreciate  the  value  of  their  property. 

The  defendants  adopted  a  number  of  rules  for  the  conduct  and 
^management  of  the  schools;  among  which  was  one  that  the 
schools  were  under  the  superintendence  and  management  of  the 
clergy  and  a  committee  of  gentlemen  in  the  neighborhood. 
Another,  that  the  children  were  to  be  in  the  school  every  morn- 
ing at  9  a.  m.,  with  clean  hands  and  face,  their  hair  neat,  etc. 
The  boys'  school  was  to  close  at  12  m.  and  the  girls'  at  12.15 
p.  m.  Both  schools  to  open  in  the  afternoon  at  2  p.  m.  and  to 
close,  the  girls'  at  4.15  p.  m.  and  the  boys'  at  4.30  p.  m.  There 
was  also  another  rule,  which  -provided  that  every  effort  was  to  be 
made,  and  precaution  taken,  to  insure  quiet  and  orderly  entrance 
into,  and  departure  from,  the  school  premises.  The  scholars,  on 
leaving,  were  to  be  sent  in  order  out  of  Abbey  Place,  under  the 
charge  of  the  pupil  teachers ;  and  children  who  are  guilty  of 
noisy  or  refractory  behavior  in  coming  to  or  returning  from  the 

1  Harrison  v.  Good,  11  L.  R.  (Eq.  11  H.  L.   Cas.  648  ;  Salvin  «.  North 

Cas.)  338;  Ross  fl.  Butler,  19  N.  J.  Brancepeth  Coal  Co.,  31  L.  T.  (N.  S.) 

294.  151 ;  Gauntlett  c.  Whitworth,  2  C.  & 

•  Tipping  v.  St.  Helen  Smelting  Co.,  K.  720. 
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echool  were  to  be  immediately  punished,  and  on  a  repetition  of 
the  offense,  were  liable  to  expulsion  from  the  school. 

The  plaintiff  produced  evidence  to  show  that  property  in  the 
neighborhood  of  such  schools  was  thereby  depreciated  in  valut 

Sir  Jambs  Bacon,  V.  C,  in  denying  the  application  for  an 
injunction,  thus  comments  upon  the  idea  that  mere  diminution 
of  the  value  of  property,  by  the  use  of  adjoining  property,  will 
create  a  nuisance.  "  I  have  no  doubt  that  the  value  of  this  prop  • 
erty  will  be  depreciated.  But  the  case  referred  to  *  is  by  no  means 
an  authority  for  the  proposition  that,  because  a  depreciation  in 
value  would  take  place,  the  owners  of  adjoining  property  suffer- 
ing depreciation  have  therefore  a  right  to  call  that  a  nuisance, 
which  they  fail  to  prove  otherwise  to  be  a  nuisance.  The  law 
upon  that  subject  I  take  to  be  clear  and  plain.  I  am  obliged, 
therefore,  to  come  to  the  conclusion  that  no  legal  nuisance  will 
be  committed ;  and  I  will  go  a  little  farther  and  say  I  do  not 
believe  there  could  by  possibility  happen,  any  thing  which  can 
properly  be  called  a  nuisance,  although  it  may  be  an  inconveni- 
ence or  a  disadvantage." 

Seo.  572.  In  McKeon  v.  See,  4  Eobt.  (NY.  S.  C. )  449,  affirmed, 
Ct.  of  App.,  51  N.Y.  300,  the  defendant  was  the  owner  of  premises 
on  Bleecker  street,  in  New  York  city,  adjoining  premises  of  the 
plaintiff  upon  which  were  two  dwelling-houses.  The  defendant 
occupied  the  building  upon  his  premises  as  a  marble  mill  for  the 
sawing  of  marble,  and  the  motion  of  the  machinery  ja/rred  and 
shook  the  plaintiff's  buildings  to  such  an  extent  as  to  injure  them 
materially.  The  court  held  that  this  constituted  a  nuisance,  that 
entitled  the  plaintiff  to  an  injunction  to  restrain  the  defendant 
from  the  use  of  his  building  for  the  purpose  of  sawing  of  marble. 
And  it  was  also  held  that  the  fact  that  the  business  had  been 
carried  on  there  for  nine  years  without  objection  on  her  part,  did 
not  operate  to  deprive  her  of  the  remedy  by  injunction.  In 
cases  of  this  character,  the  gist  of  the  action  is  injury  and  dam- 
age. When  those  exist  as  the  natural  and  probable  result  of  a 
use  of  property  by  others,  such  use  creates  an  actionable  nuisance.* 

1  Gauntlett  «.  Whitworth,  2  C.  &  K.        9  Farmers  of    Hempstead,  12   Mod. 
720.  519. 
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But  where  there  is  damage  without  injury  to  the  comfortable 
enjoyment  of  property,  or  a  visible,  tangible  injury  to  property 
itself,  no  nuisance  exists.1 

The  motive  with  which  an  act  is  done,  if  the  act  is  strictly 
legal,  cannot  have  the  effect  to  make  that  a  nuisance,  which 
would  not  be  so,  in  the  absence  of  malice  or  bad  motive,,'  There 
are  cases  in  which  a  different  doctrine  is  held,  but  the  general 
tendency  of  the  courts  is  now  toward  the  more  sensible  rule, 
that  so  long  as  a  man  confines  himself  in  the  use  of  his  property 
within  the  scope  of  his  legal  rights,  no  action  lies  against  him 
for  injuries  arising  therefrom,  whatever  may  have  been  the 
motive  with  which  the  act  was  done.' 

Sec.  573.  In  a  case  heard  before  the  "Washington  General 
Term  in  New  York,  in  May,  1848,  and  reported  in  the  6th  of 
Barbour's  Beports,  313,  The  Trustees  of  the  First  Baptist 
Church  in  the  City  of  /Schenectady  v.  The  Utica  and  Schenectady 
R.  R.  Co.,  the  plaintiffs  brought  an  action,  as  trustees  of  the 
church  and  society,  against  the  defendant,  for  injury  sustained 
by  the  society,  by  reason  of  being  disturbed  in  devotional  exer- 
cises on  the  Sabbath,  by  the  running  of  the  engines  and  cars  of 
the  defendant  over  their  railroad  in  the  vicinity  of  the  church, 
the  noise  of  which,  by  the  running  of  the  cars,  blowing  of  the 
whistle,  ringing  of  the  bell,  and  letting  off  of  steam,  it  was 
claimed  seriously  impaired  the  value  of  their  property  for  church 
purposes.  The  court  held  that  the  action  could  not  be  main- 
tained. That,  while  it  is  true  that  noise  may  create  a  nuisance, 
yet,  that  it  must  be  a  very  special  case  in  which  real  estate  could 
be  injured  by  a  mere  noise,  and  that,  if  an  action  could  be  upheld, 
it  could  not  be  upheld  in  behalf  of  the  plaintiffs,  as  the  injury, 
if  any,  was  sustained  by  the  attendants  upon  worship  there,  and 
not  by  the  society  because  of  the  deterioration  in  the  value  of 
their  property  for  church  purposes.  It  is  proper  to  say  that  the 
doctrine  of  this  case  was  directly  overruled  at  the  Rensselaer 
General  Term,  in  November,  1848,  in  an  action  in  favor  of  the 

1  Boss  v.  Butler,  19  N.  J.  294.  People  v.  Albany  &  Susquehanna  R 

»  Chatfield   <a.  Wilson,   28   Vt.  49  ;  B.  Co.,  57  id.  204. 

Harwood  v.  Benton,  33  id.  724 ;  Mahan  '  See  State  v.  Linkinshaw,  69  N.  0 

«.  Brown,  18  Wend.  (N.  T.)148 ;  Pick-  214;  12  Am.  Bep.  545. 
aid  v.  Collins,  23  Barb.  (N.Y.S.C.)  444 ; 
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same  plaintiff  against  the  Schenectady  and  Troy  R.  E.  Co.,  and 
reported  in  the  5th  of  Barbour,  79.  The  chronological  order  of 
reporting  cases,  would  legitimately  place  the  first  case  referred  to 
in  the  5th  of  Barbour  instead  of  the  6th,  but  through  inadvert- 
ence on  the  part  of  the  reporter,  the  case  first  decided  is  made 
apparently  to  overrule  the  one  last  decided.  In  the  latter  case,  the 
court  upheld  the  action,  upon  the  ground  that  the  deterioration 
of  the  value  of  property,  by  a  nuisance  which  affects  property  in 
any  of  the  ways  recognized  as  coming  within  the  idea  of  a  nui- 
sance, is  the  proper  subject  of  an  action,  and  in  this  position 
there  is  no  question  but  that  the  court  are  abundantly  sustained 
by  authority.  The  statement  of  Haito,  J.,  that  that  must  be  a 
very  special  case  in  which  real  estate  can  be  injuriously  affected 
by  a  mere  noise,  is  far  from  being  sustained,  either  by  experience 
or  authority.  The  learned  judge  did  not  intend  probably  to  be 
understood  as  holding  that  the  deterioration  in  the  value  of  real 
property  by  a  nuisance  created  by  noise,  is  not  as  much  the  sub- 
ject of  an  action  as  a  deterioration  in  its  value  by  any  other 
species  of  nuisance,  but  that,  in  the  case  in  hand,  the  nuisance 
and  damage  had  not  been  established.  No  person  can  doubt  that 
if,  by  reason  of  the  noise  arising  from  an  unlawful  use  of  the 
defendant's  road,  the  plaintiff's  church  was  rendered  less  valuable 
for  church  purposes,  that  an  action  would  lie  therefor,  as  well  as 
it  would  for  a  similar  injury  to  a  dwelling-house,  or  place  of 
business.  The  fact  that  the  property  might  be  more  valuable  by 
reason  of  the  existence  of  the  nuisance,  for  some  other  purpose, 
is  of  no  account,  as  the  owners  of  real  estate  have  a  right  to  con- 
sult their  own  tastes  and  interests  in  its  use,  without  reference  to 
the  tastes  or  interests  of  others,  so  long  as  no  ill  results  within 
the  idea  of  a  nuisance  ensue  to  others  therefrom.1 

Seo.  574.  No  action  can  be  maintained  by  persons  in  attend- 
ance upon  divine  service,  against  one  who  interferes  with  his 
enjoyment  thereof  by  reason  of  noise  or  otherwise,  as  such  inter- 
ference produces  no  injury  or  damage,  except  such  as  is  common 
to  all,  therefore  if  it  is  a  nuisance  it  is  a  public  nuisance,  and 

1  Barnes  v.  Hathorn,  54   Me.  247 ;    Wesson  v.  Washburne  Iron  Co.,  IS 
Roberts  v.  Clarke,  17  L.  T.  (N.  S.)  384 ;    Allen  (Mass.),  95. 
Francis  v  Schoellkoppf,  53  N,  T.  154 ; 
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punishable  only  by  indictment.  The  individuals  who  are  dis- 
turbed in  their  religious  meditations  have  no  such  interest  in  the 
building  that  they  can  be  said  to  be  specially  injured  in  their 
property,  or  in  any  respect  in  any  other  or  different  manner  than 
all  others  are  injured  who  are  thus  disturbed,  and,  therefore,  can- 
not maintain  a  private  action  therefor.1 
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1  In  Owens  «.  Henman,  1  W.  &  S.  Siderfin,  84 ;  Oorven's  Case,  12  Coke, 

(Penn.)  548 ;  Trustees,  etc.,  v.  R.  R.  Co.,  105 ;  Langley  v.  Chute,    T.  Rayd.  246; 

5  Barb.  (N.  Y.)  313 ;  Comyn's  Digest,  In   Sparhawk  «.  Union,  etc.,  R.  R. 

180,  the  ownership  of    a  pew  in   a  Co.,Phila   Leg.  Int.  (Penn.),  Nov.  22, 

church  makes  nothing  in  support  of  1867;  54  Penn.  St.  401,  Thompson,  J., 

the    action.     Mainwaring  v.  Giles,  5  in  passing  upon  the  right  of  a  person 

B.  &  Aid.  356 ;  Griffith  v.  Matthews,  5  to  maintain  an  action  for  an  injury 

T.  R.  296  ;  Stocks  v.  Booth,  1  id.  428.  arising  from  a  disturbance  of  religious 

In  Williams'  Case,  5  Coke,  73,  which  devotions  in  a  church  upon  a  Sabbath, 
was  an  action  against  a  person  bound  by  noise,  etc.,  says :  "  The  plaintiff 
to  celebrate  divine  service  in  a  particu-  claims  no  right  in  the  church  which 
lar  church,  for  refusing  to  do  so,  it  has  been  invaded.  There  is  no  dam- 
was  held  that  the  action  would  not  lie,  age  to  his  property,  health,  reputation 
as,  in  order  to  maintain  an  action  for  or  person.  He  is  disturbed  in  listening 
a  nuisance,  the  party  bringing  the  to  a  sermon  by  noises.  The  injury  is 
action  must  have  sustained  some  not  of  a  temporal,  but  of  a  spiritual 
special  or  particular  damage,  not  com-  nature,  for  which  no  action  lies."  See 
mon  to  all.  Jones  v.  Stone,  1  Ld.  State  v.  Linkinshaw,  69  N.  C.  214 ;  12 
Raym.  579 ;    Clonell    v.    Cardinall,    1  Am.  Rep.  645. 
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614.  Right  of  riparian  owner  who  owns  ad  medium  filium  aqua. 

615.  Owner  is  vested  with  natural  franchise. 

616.  Doctrine  of  Delaware  and  Hudson  Canal  Co.  v.  Lawrence. 

617.  Question  of  nuisance  questio  facti. 

Sec.  575.  By  the  common  law,  all  thope  streams  in  which  the 
tide  ebbs  and  flows  are  navigable,  to  the  uttermost  limit  of  the 
flow  and  reflow  of  the  tide,'  and  all  others  are  unnavigable, 

1  Hale's  De  Jure  Maris,  Part  1,  Ch.  Royal   Fishery  in  the  River   Banne, 

2 ;  Rex  v.  Smith,  2  Doug.  441 ;  Atty.-  Davy's  Rep.  149 ;  Blundell  «.  Catteral, 

Gen.  *>.  Wood,  108  Mass.  436 ;  11  Am.  5  B.  &  A.  256;  Attorney-General  v.  Earl 

Rep.  380 ;  Peyroux  «.  Howard,  7  Pet.  of  Lonsdale,  7   L.    R.  Eq.  Ca.   388 ; 

(TJ.  S.  S.  C.)  324 ;  Ball  v.  Herbert,  3  Bickette. Morris, L.R.I  So.  Appeal, 47; 

T.  R.  253;  Lapish  v.  Bangor  Bank,  8  Williams  s.  Wilcox,  8  Ad.  &  El.  814; 

Greenl.  (Me.)  85;  Comyn's  Dig.  Navi-  Attorney-General  D.Johnson,  2  Wils. 

nation   B;  Carter  «.  Murcott,  4  Bur.  87;   Brown  v.  Chadborn,  81   Me.  9; 

2162 ;  Spring  e.  Russell,  7  Me.  273;  Regina  o.  Betts,  16  Q.  B.  1022;  Stout 


606 


NAVIGABLE  STREAMS. 


unless  they  have  become  so  by  prescription'  or  act  of  parlia- 
ment.' 


Sec.  576.  But,  while  the  common  law  only  regarded  those 
streams  in  which  the  tide  ebbed  and  flowed  to  the  extent  of  such 
flow  and  reflow  as  navigable,  yet,  there  was  another  class  of  streams 
called  fresh-water  streams,  which,  if  susceptible  of  navigation  by 
"  boats  and  lighters,"  or,  as  it  would  seem,  for  any  beneficial  public 
purpose,  and  were  navigable  in  fact,  were  regarded  as  highways 
over  which  the  public  had  free  access,  for  the  purposes  of  trade 
and  commerce.  The  only  real  distinction  between  the  two 
classes  of  streams  arose  from  the  distinction  as  to  the  ownership 
of  the  al/oeus  of  the  stream,  and  the  rights  of  riparian  owners 
therein.  In  all  salt-water  streams,  subjected  to  the  action  of  the 
tides,  the  king  not  only  owned  the  aVoeus,  but  had  exclusive 
title  in,  and  jurisdiction  over  the  streams  for  all  purposes  not 
inconsistent  with  navigation,  while  in  fresh-water  streams,  the 


e.  Millbridge  Co.,  45  Me.  76;  Mor- 
gan v.  King,  35  N.  T.  454;  Ex  parte 
Jennings,  6  Cow.  518,  and  Hale's  De 
JuTe  Maris  published  therein ;  Lans- 
ing «.  Smith,  4  Wend.  (N.  T.)  9; 
Constable's  Case,  5  Coke,  106 ;  Rex  «. 
Eussell,  6  B.  &  C.  566  ;  Berryl  v.  Carl, 
3  Me.  369;  Com.  v.  Chapin,  5  Pick. 
(Mass.)  199;  Knox®.  Chaloner,  43  Me. 
150 ;  Palmer  v.  Mulligan,  3  Caines  (N. 
T.),  307,  Kent,  J.;  Ward  v.  Creswell, 

3  Wills,  265  ;  Scott  e.  Wilson,  3  N.  H. 
321.  There  are  cases  in  which  it  is  said 
that  the  flow  and  reflow  of  the  tide,  is 
only  prima  facie  evidence  of  public 
navigability.  In  The  Mayor  of  Lynn 
s.  Turner,  Camp.  86,  the  court  say  that 
the  flow  and  reflow  of  the  tide  does 
not  necessarily  constitute  the  test  of  its 
navigability.    In  Blundell  <o.  Catterall, 

4  B.  &  C.  602,  Best,  J.,  also  denied  that 
the  fact  that  the  tide  ebbed  and  flowed 
in  a  stream,  established  it  as  a  public 
navigable  river.  He  said  "The  strength 
of  the  prima  facie  evidence  arising 
from  the  flux  and  reflux  of  the  tide, 
must  depend  upon  the  situation  and 
nature  of  the  channel."  But  this  is 
predicated  upon  the  theory,  that  the 
public  rights  originally  attaching  to  the 
stream,  have  been  lost  by  non-user  by 
the  public,  and  adverse  user  by  the 
riparian  owner,  rather  than  from  an 
idea  that  navigability  in,  fact  in  a  tidal 


stream  is  in  the  first  instance,  in  any 
measure  the  real  test.  Indeed  this  is 
evident  from  the  language  of  Gtbbs, 
L.  C.  J.,  in  Miles  o.  Rose,  5  Taunton,  705, 
as  well  as  from  the  language  of  the 
court  in  Home  v.  McKenzie,  6  CI.  &  Fin. 
628 .  In  the  last-named  case,  the  ques- 
tion arose  as  to  whether  the  defendant 
had  used  his  stake  nets  for  the  taking 
of  salmon  illegally.  The  Teal  question 
was,  whether  the  nets  had  been  set  in 
navigable  waters  of  the  sea,  and  the 
court  having  instructed  the  jury  that 
the  prevalence  or  absence  of  the  fresh 
water  was  the  point  to  be  looked  at, 
the  instructions  were  held  to  be  erro- 
neous. It  was  held  that  the  real  ques- 
tion was,  whether  the  place  where  the 
nets  were  set  was  in  fact  a  part  of  the 
sea,  and  that  the  fact  that  the  water 
was  salt,  did  not  render  it  less  a  part 
of  the  river.  Gunter  v.  Geary,  1  Cal. 
462. 

1  Holt,  C.  J.,  in  Warrens.  Pride aux, 
1  Mod.  105  ;  Woolrych  on  Waters,  pp. 
41,  42. 

s  Wilson,  Sergt.,  in  Ball  v.  Herbert, 
3  T.  R.  254,  in  which  he  stated  that  ex- 
cept the  Thames  and  Severn,  few  of 
the  rivers  of  England,  had  become 
navigable  for  the  public,  except  by  ex 
press  acts  of  parliament.  See  excellent 
article  on  "  Riparian  Rights,"  voi  7 
page  707  (O.  S.),  Am.  Law  Reg. 
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riparian  owner  had  certain  special  privileges  of  which  the  king 
could  not  deprive  him.  He  had  the  exclusive  right  of  fishery,1 
the  benefit  of  alluvial  deposits  or  accretion,'  the  right  to  erect 
wharves  which  did  not  impede  navigation  and  to  take  tolls 
for  the  use  of  them,'  and,  in  fact,  a  right  to  make  any  use  of 
the  water  or  the  bed  of  the  stream  that  his  tastes  or  interests 
dictated,  that  did  not  interfere  with  the  public  right  of  passage.4 
Therefore,  when  it  is  said  that  by  the  common  law  no  stream  is 
regarded  as  namigable  except  those  in  which  the  tide  ebbs  and 
flows,  it  is  not  meant  that  no  other  streams  are  burdened  with  a 
public  easement  of  passage,  but  that  in  law,  and  irrespective  of 


1  Carter  v.  Murcott,  4  Burr.  2163 ; 
De  Jure  Maris,  18  ;  Mayor  v.  Richard- 
son, 4  T.  B.  437;  Weld  v.  Hornby,  -7 
East,  195 ;  Rogers  v.  Allen,  1  Camp. 
307;  Bract.  B.  4,  chap.  45,  §  4;  Schultes 
45  to  85,  also  101 ;  Child  v.  Greenhill, 
Cro.  Car.  554 ;  Upton  <o.  Dawkin,  3 
Mod.  97  ;  Coke's  Litt.  122,  n.  7 ;  Chitty 
on  Fisheries,  295  ;  Alderman  De  Lon- 
dres  v.  Hasting,  2  Sid.  8  ;  Ashford  v. 
Crispin,  1  Vent.  122  ;  Gray's  Case, 
Ow.  20 ;  Reeve  v.  Digby,  Cro.  Car.  495 ; 
Hulford  D.  Pritchard,  3  Exch.  793; 
Vivian  «.  Blake,  11  East,  263  ;  Rogers 
v.  Allen,  1  Camp.  509;  Seymour  v. 
Courtenay,  5  Burr.  2816 ;  Smith  r>. 
Kemp,  2  Salk.  637 ;  Gibb  v.  Wallis- 
cott,  3  Salk.  291. 

s  Beaufort  v.  Swansea,  3  Exch.  433  ; 
Schultes,  122 ;  Fleta,  B.  3,  chap.  2,  § 
2,  where  it  is  said  that  "  this  increase 
is  so  subtle  as  to  make  it  impossible 
to  determine  when  it  was  made,  or 
where,"  and  that  "  if  the  increase  is 
such  as  that  no  one  can  perceive  it  as 
it  advances  by  degrees  after  many 
years,  and  not  in  one  day,  nor  even  in 
a  year,  it  belongs  to  him  to  whose  soil 
it  has  attached  itself;  but  if  it  hap- 
pened suddenly,  by  the  force  of  an 
inundation,  so  as  to  deprive  the  oppo- 
site lord,  whose  the  water  was  not,  of 
part  of  his  soil  —  as,  for  instance,  if 
part  of  the  opposite  shore  were  divided 
impetuously  and  forced  upon  the  land 
of  the  other  lordship,  in  this  case  the 
soil  thus  formed  should  not  be  di- 
vested out  of  its  original  proprietor." 

In  Attorney-General  v.  Richards,  2 
Anstr.  614,  McDonald,  C.  B.,  said,  "  It 
is  clear  that  the  right  to  the  soil 
between  high  and  low- water  mark  is 


prima  facie  in  the  crown.  The  onus  of 
proving  an  adverse  title  is  upon  those 
setting  it  up."  Toppesham's  Case,  16 
Vin.  Abr.  574 ;  Carbish  v.  Stepkins,  2 
Keble,  759.  The  soil  between  high  and 
low-water  mark  may  be  parcel  of  a 
manor  where  it  has  so  been  used  time 
out  of  mind.  Sir  Henry  Constable's 
Case,  5  Coke,  107  ;  Digg^  Case,  Bracton, 
9.  As  to  the  extent  of  the  king's  title 
it  was  held  in  corporation  of  Rumney's 
Case,  4  Bac.  Abr.  153,  that  "  the  king 
shall  have  all  lands  left  by,  or  acquired 
from  the  sea.  If  the  sea  marks  are 
gone,  so  that  it  cannot  be  known  if  ever 
there  was  land  there,  the  land  gained 
from  the  sea  belongs  to  the  king.  But 
if  the  sea  cover  the  land  at  flux  of  the 
sea,  and  retreat  at  the  reflux,  so  that 
the  sea  marks.are  known,  if  such  land 
be  gained  from  the  sea,  it  belongs  to 
the  owner  of  the  banks."  See  3  Dyer, 
326,  n.  a. 

The  king  may  convey  his  title, 
Schultes,  110,  but  the  soil  must  have 
become  convertible  and  derelict.  4 
Bac.  Abr.  154.  Much  confusion  exists 
in  the  early  cases,  as  to  the  rights  of 
the  king,  and  the  rights  of  riparian 
owners,  which  is  perhaps  nowhere 
better  illustrated  than  in  Johnson  v. 
Barrett,  Alleyn,  10,  where  Rolls  and 
Hale  differed  upon  the  question  of  the 
ownership  of  a  quay  between  high  and 
low- water  mark. 

8  Rex  v.  Grosvenor,  2  Stark.  511. 
The  question  is  whether  the  wharf  is 
a  nuisance  to  navigation,  not  whether 
it  is  a  benefit  thereto.  Rex  v.  Randall 
2  Car.  &  M.  496. 

4  Jaxon  v.  Thornhill,  Cro.  Car.  133. 
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the  question  of  fact,  all  such  streams  are  navigable',  whether  they 
are  so  in  fact  or  not,  and  that  the  title  thereto,  with  all  privileges, 
vests  in  the  king ;  and  that  all  other  streams,  navigable  im,  fact, 
are  highways  for  the  passage  of  boats,  but  the  title  to  which,  with 
all  special  privileges,  outside  of  the  public  easement,  vests  in  the 
owner  of  the  banks. 

Sec.  577.  Lord  Hale,  in  that  most  excellent  treatise,  which  is 
generally  conceded  to  be  fall  authority  upon  the  law  of  navigable 
streams,  and  which  has  been,  and  still  is,  quoted  by  all  the  courts 
of  this  country  and  England  with  approval,  De  Jure  Maris, 
ch.  3,  says :  "  There  be  some  streams  or  rivers  that  are  pri- 
vate, not  only  in  propriety  or  ownership,  but  in  use,  as  little 
streams  and  rivers  that  are  not  of  common  passage  for  the  king's 
subjects.  Again,  there  be  other  rivers,  as  w^A  fresh  as  salt,  that 
are  of  common  or  public  use  for  the  carriage  of  boats  and  lighters, 
and  these,  whether  fresh  or  salt,  whether  they  flow  and  reflow  or 
not,  are  prima  facie,  publici  jv/ris,  common  highways  for  man 
or  goods,  or  both,  from  one  inland  town  to  another."  And,  in 
support  of  his  proposition,  he  instances  the  case  of  the  Wey,  the 
Severn  and  the  Thames  as  rivers  of  that  description.1  Thus,  it 
will  be  seen  that,  while  at  the  common  law  those  rivers  were  only 
regarded  as  navigable  in  which  the  tide  ebbed  and  flowed,  yet 
all  other  rivers  navigable  in  fact  were  regarded  as  highways,  and 
were  open  to  use  by  the  public  for  the  ordinary  purposes  of  navi- 
gation, without  compensation  to  the  owner  of  the  banks.  But, 
it  is  believed,  that,  while  generally  before  such  streams  were 
regarded  as  public,  they  had  become  so  by  immemorial  user,  or 
by  express  act  of  parliament ;  yet,  that  this  was  not  indispensa- 
ble, but  that,  if  such  streams  were  im,  fact  navigable,  they  were 
highways  open  to  all  the  king's  subjects,  whether  they  had  pre- 
viously ever  been  so  used  or  not,  or  whether  they  had  been  so 
declared  by  act  of  parliament.  Wooletch,  who  is  regarded  as 
good  authority,  and  who  certainly  has  exhibited  great  diligence 
and  industry  in  endeavoring  to  get  at  the  real  legal  status  of  such 
streams,  and  the  relative  rights  of  the  public  and  of  riparian  own- 
ers therein,  says :  "  A  public  navigable  river  frequently  owes  its 
1  Ball  v.  Herbert,  3  T.  E.  254. 
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title  to  be  considered  such,  from  time  immemorial,  by  reason  of  its 
having  been  an  ancient  stream ;  but  very  many  acts  of  parliament 
have  been  passed  to  make  those  navigable,  which  were  not  so 
before."  *  Thus,  it  will  be  seen  that  even  in  England,  according 
to  "Woolbych,  by  the  common  law,  all  streams  which,  in  their 
natural  state,  were  susceptible  of  valuable  use  for  the  purpose  of 
navigation  by  "  boats  and  lighters," '  were  regarded  as  pubUci 
juris,  and  the  mere  fact  that  they  were  susceptible  of  such  use  was 
sufficient  to  justify  their  use  as  such,  even  though  they  had  not,  by 
prescription  or  statute,  previously  been  elevated  Jo  such  use.  Bj 
magna  charta,  as  well  as  by  other  statutes,  it  was  provided  that 
all  persons  should  have  liberty  to  go  and  come  upon  the  sea  with- 
out impediment.'  But  while  this  provision  of  magna  charta 
only  extended  to  the  waters  of  the  sea,  and  the  branches  thereof, 
and  did  not  include  that  class  of  fresh-water  streams  which, 
although  in  fact  navigable  by  "boats  and  lighters,"  were  the 
private  property  of  the  riparian  owners  ;  yet,  the  fact  that  fresh- 
water streams  were  not  included,  by  no  means  affords  any  argu- 
ment for  the  idea  that  the  right  of  passage  over  them  was  not  a 
recognized  legal  right.  The  purpose  of  magna  cha/rta  was  to 
prevent  the  king,  because  of  his  ownership  of  the  bed  of  the  sea 
within  certain  limits,  and  of  the  branches  of  the  sea,  from  impos- 
ing unreasonable  restrictions  upon  its  use  by  the  people.  In 
fresh- water  streams,  the  king  was  not  the  owner  of  the  alveus  of 
the  stream,  and  could  not  impose  restrictions  which  the  courts 
could  not  control,  therefore  no  necessity  existed  for  any  provision 
in  reference  thereto. 

Sec.  578.  All  such  streams  were  regarded  as  private  property 
for  all  purposes,  except  as  highways  for  commerce,  and  the  burden 
of  establishing  this  right  seems  to  have  been  upon  those  who 
claimed  to  exercise  it.'  And  while  there  are  no  cases  in  which 
such  streams  seem  to  have  been  held  subject  to  this  public  ease- 

1  Woolrych  on  Waters,  40,  41.  land.    Lord  Hale  in  disposing  of  the 

8  Hale's  De  J  ure  Maris,  ante.  case  held  that  this  was  prima  facie  a  pri- 

3  Warren  v.  Prideaux,  1  Mod.  105.  vate  river,  and  the  property  of  the  plain- 

4  In  Fitzwalter's  Case,  1  Mod.  106,  the  tiff,  although  navigable,  and  that  if  the 
plaintiff,  who  was  lord  of  a  manor  upon  defendant  claimed  a  free  fishery  there- 
a  navigable  stream  above  the  ebb  and  in  because  it  was  a  branch  of  the  sea 
flow  of  the  tide,  claimed  the  exclusive  or  upon  any  ground,  he  must  establish 
right  to  fish  in  the  stream  adjoining  his  it  by  proof. 

77 
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meat,  unless  they  had  become  so  by  immemorial  user  or  by  express 
statute,  yet  the  reason  is  to  be  found  in  the  fact  that  all  that 
were  capable  of  that  use,  had  been  so  used  by  common  consent, 
and  not  because  the  principles  of  the  common  law  were  not  broad 
enough  to  cover  them.1  In  all  fresh-water  streams  of  navigable 
capacity,  according  to  Lord  Hale,  the  "  King  had,  by  an  ancient 
right  of  prerogative,  a  certain  interest,"  and  he  defines  this 
interest  of  the  crown  as  follows :  "First  "  he  says  "  a  right  of 
franchise  or  privilege,  that  no  man  may  set  up  a  common  ferry 
for  all  passengers,  without  a  prescription  time  out  of  mind,  or  a 
charter  from  the  king.' ' 

"  Secondly,  An  interest,  as  I  may  call  it,  of  pleasure  or  recrea- 
tion" but  it  is  proper  to  say  that  he  afterward  refers  to  this  inter- 
est as  being  obsolete,  in  England,  in  fresh- water  streams. 

"Third,  An  interest  of  jurisdiction,  viz.:  in  reference  to  common 
nuisances  in  or  by  rivers,  as,  where  the  sewers  were  not  kept, 
which  gave  rise  to  the  commission  of  sewers,  as  Well  for  fresh 
rivers  as  for  salt."  These  interests  are  interests  of  the  king  as 
well  in  waters  which  are  strictly  private,  as  in  those  subject  to  the 
public  easement  of  navigation.  In  those  streams  which  were 
regarded  as  navigable  by  reason  of  their  having  been  declared  so 
by  statute,  or  because  of  their  use  in  that  way,  for  an  immemo- 
rial period,  the  king  not  only  had  all  the  interests  previously 
named,  but  also,  in  the  language  of  the  learned  author,  "juris- 
diction to  reform  and  punish  nuisances  in  all  rivers,  whether  fresh 
or  salt,  that  are  a  common  passage,  not  only  for  ships  and  greater 
vessels,  but  also  for  smaller,  as  barges  or  boats.  To  reform  the 
obstruction  or  annoyances  that  are  therein,  to  such  common  pas- 
sage ;  for,"  he  adds,  "  as  the  common  highways  on  the  land  are 
for  the  common  land  passage,  so  these  kind  of  rivers,  whether 
fresh  or  salt,  that  bear  boats  or  barges,  are  highways  by  water ; 
and,  as  the  highways  by  land  are  called  '  altae  viae  regiae,'  so 
those  public  rivers,  for  public  passage,  are  called  'fluvii  regales ' 

1  In  the  argument  of  Ball  v.  Herbert,  accepted  as  correct.    But,  even  if  this 

3  T.  E.  254,  Wilson,  Sergt.,  made  the  statement  is  to  be  taken  in  its  broadest 

broad  statement,  that  except  the  River  sense,  it  does  not  exclude  but  rather 

Severn  and  Thames,  there  were  few  includes  the  idea  that,  other  streams, 

if  any  rivers  in  the  kingdom  that  were  navigable  in  fact,  were  subject  to  the 

regarded  as  navigable,  except  where  easement  of  passage,  even  though  they 

they  had  been  made  so  by  statute,  and  had  not  become  so  by  prescription  or 

this  statement' seems  to   have  been  act  of  parliament. 
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and  { haul  streames  le  Soy,'  not  in  reference  to  the  propriety  of 
the  river,  but  to  the  public  use ;  all  things  of  public  safety  and 
convenience  being  in  a  special  manner  under  the  king's  care, 
supervision  and  protection.  And  therefore  the  report  in  Sir 
John  Davy's  Reports  of  the  piscary  of  the  River  Banne  mistakes 
the  reason  of  those  books  that  call  these  '  streames  le  Roy]  as  if 
they  were  so  called  in  respect  of  propriety,  as  19  Ass.,  6  Dy.  For 
they  are  called  so,  because  they  are  of  public  use  and  under  the 
king's  special  care  and  protection,  whether  the  soil  be  his  or  not." 
I  have  given  these  extracts,  at  length,  from  Lord  Hale's  work, 
because  it  is  regarded  as  the  clearest  and  most  reliable  statement 
of  the  common  law  as  applicable  to  streams  of  the  character 
referred  to,  and  has  been  frequently  pronounced  as  authorita- 
tive by  the  courts  both  of  this  country  and  England.1 

Sec.  579.  In  this  country,    so  vast  in  its  extent  and  almost 

boundless  in  its  resources,  with  myriads  of  inland  rivers  capable 

of  being  turned  to  profitable  account,  not  only  as  avenues  of 

commercial  intercourse  between  the  several  States,  but  often  with 

all  the  countries  of  the  globe,  the  rules  of  the  common  law  were 

found  to  be  too  limited,  too  narrow,  to  be  applied  to  them,  so 

that,  while  adopting  all  the  common  law  that  was  applicable 

thereto,  yet  the  courts  have  greatly  enlarged  and  extended  the 

law,  and  the  real  test  of  navigability,  is  made  to  depend  upon  the 

capacity  of  the  stream  in  its  natural  state  to  subserve  the  ends  of 

commerce  or  trade,  without  any  reference  to  the  ebb  and  flow  of 

the  tide,  or  as  to  whether  it  has  become  so  by  long  usage  or  by 

express  statute,  or  to  its  capacity  to  afford  passage  for  boats  or 

lighters.     All  streams  are  regarded  as  publioi  juris  to  the  extent 

that  they  may  be  used  by  the  public  for  the  purposes  of  passage 

when  in  their  natural  state  they  are  capable  of  serving  a  useful 

purpose  in  developing  the  resources  of  the  country,  and  bearing 

its  products,  either  in  a  rough  or  manufactured  state,  to  mills  or 

markets." 

1  Arnold  v.  Mundy,  1  Halst.  (N.  J.)  which  the  first  four  chapters  of  De 

1 ;  People  n.  Piatt,  17  Johns.  (N.  T.)  Jure  Maris  are  published. 
195;  People  v.  Vanderbilt,  26  N.  T.        !  Shrunk  v.  Schuylkill  Nav.  Co.,  14 

154;   Morgan   v.    King,  35    id.    354;  S.  &  R.  (Penn.)  71 ;  Collins  v.  Binbury, 

Adams  v.  Pease,  2  Conn.  481 ;  Clare-  3  Ired.  (N.  C.)  30 ;  Bullock  v.  Wilson, 

mont  v.  Carleton,  2  N.  H.  367 ;  Ex  2  Port.  (Ala.)  456 ;  Cates  v.  Wadding- 

parte  Jennings,  6  Cow.  (N.  T.)  518,  in  ton,  1  McCord  (S.  C),  580  ;  Com'rs  «. 
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Sec.  580.  The  test  by  which  to  determine  the  navigability  of 
our  rivers  and  streams  is  to  be  found  in,  and  determined  by  their 
actual  navigable  capacity  for  any  useful  purpose,  and  those  rivers 
that  are  navigable  m  fact  for  useful  purposes,  and  serve  as  a 
means  of  commercial  intercourse  either  between  points  in  the 
same  State,  or  between  States,  are  regarded  as  navigable,  and  are 
subject  to  that  servitude  irrespective  of  prescriptive  use  or  statu- 
tory enactment.1  This  is  a  part  of  our  common  law,  created  by 
necessity,  and  applied  by  common  consent,  and,  while  there  is 
some  conflict  in  the  cases,  as  to  the  relative  rights  of  the  public 
and  of  riparian  owners,  in  this  class  of  streams,  yet  in  the  main, 
I  think  our  courts  have  exhibited  less  conflict  upon  this  sub- 
ject, and  much  more  consistency  than  might  have  been  expected 
to  result  from  such  a  variety  of  questions  as  arise,  and  the  varied 
conditions  under  which  they  are  presented. 

Sec.  581.  There  is  yet  another  class  of  streams  which,  although 
not  navigable  by  "  boats  or  lighters,"  are  yet  susceptible  of  valu- 
able use  for  the  purpose  of  floating  logs  and  other  products  of 
the  country  along  its  banks  to  market  or  to  mills,  and  which  are 
floatable  in  fact,  and  regarded  as  quasi  navigable.* 

Seo.  582.  In  most  of  the  States  while  the  test  of  navigability 
is  made  to  depend  upon  the  capacity  of  the  stream  for  that  pur- 
pose, even  though  it  be  a  fresh- water  stream,  yet  all  streams  in 

HempMU,  26  Wend.  (N.  T.)  404 ;  Mor-  C.)  557 ;  The  Montebello,  11  id.  411 ; 

gan  v.  King,  35  N.  T.  454 ;  Weise  v.  Chicago  v.  McGinn,  51  111.  269. 
Smith,  3  Or.  445.    See  Folger  u.  Pear-       *  Morgan  v.  King,  35  N.T.  454 ;  Lan- 

son,  3  id.  455  ;  Tomlin  v.  Railroad  Co.,  ey  8.  Clifford,  54  Me.  491 ;  Brown  s. 

32  Iowa,  106;  The  Daniel  Ball,  10  Wal.  Chadborne,  31  id.  9  ;  People  v.  Canal 

(U.  S.  8.  C.)  557;  The  Montebello,  11  Appraisers.  33  N.  T.  472  ;  "Weise  v. 

id.  411;  Chicago  v.  SflbGinn,  51  111.  266;  Smith,  3  Or.  445  ;  Palmer  v.  Mulligan,  • 

Volk  v.  Eldred,  23  Wis.  410 ;  Scott  v.  3  Caines'  Rep.  (N.  Y.)  307 ;  Lorman  «. 

Wilson,  3N.H.  321 ;  Georgetown  v.  Benson,  8  Mich.  18 ;  Middleton  d.  Flat 

Alexandria  Canal  Co.,  12  Pet.  (U.  SJ  River  Booming  Co.,27  Mich.  533;  Davis 

91 ;  Varick  *>.  Smith,  9  Paige's  Ch.  (N.  «.  Winslow,  51  Me.  264 ;  Veazie  v. 

T.)  278  ;  Wadsworth  v  Smith,  2  Fair.  Dwinel,  50  id.  474 ;  Magnolia  v.  Mar- 

(Me.)  278  ;  Veazie  v.  Dwinel,  50  Me.  496;  shall,  39  Miss.  126  ;  Com.  ■».  Chapin,  5 

Knox  v.  Chaloner,  42  id.  150;  McManus  Pick.  (Mass.)  199  ;  Volk  v.  Eldred,  23 

v.  Carmichael,  3   Iowa,  1 ;  People  v.  Wis.  410 ;   Stuart  v.  Clark,  2    Swan. 

Tibbits,  19  N.T.  523 ;  Hooker  ®.  Cum-  (Tenn.)  9 ;  Rhodes  v.  Otis,  33  Ala.  578; 

mings,  20  Johns.  (N.T.)  90;  Palmer  e.  Nearderhauser  v.  State,  28  Ind.  270; 

Mulligan,  3  Caines  (N.  T),  307.  Moore  t>.  Sanborne,  2  Mich.  523 ;  Ellis 

,    »  The  Daniel  Ball,  10  Wal.  (U.  S.  S.  e.  Carey,  30  Ala,  725 ;  Hubbard  o.  Bell, 

64  111.  112. 
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which  the  tide  ebbs  and  flows  are  regarded  as  navigable  in  law, 
and  the  rnles  of  the  common  law  applicable  thereto,  so  far  as  the 
rights  of  the  State  and  riparian  owners  are  concerned,  are  adopted.' 
In  all  the  cases  referred  to  in  the  previous  note,  it  is  held  that, 
while  other  streams  than  those  in  which  the  tide  ebbs  and  flows 
to  the  point  where  the  tide  ceases  to  affect  them,  are  navigable, 
yet  the  public  do  not  have  the  same  right  of  property  in  the 
aJ/oens  of  fresh  water,  as  in  tide- water  streams,  and  that  on  all 
fresh-water  streams  the  owner  of  the  banks  also  owns  the  bed  of 
the  stream  to  the  "  medium  filium  aquae"  while  in  those  affected 
by  the  ebb  and  flow  of  the  tides,  the  title  to  the  bed  of  the  stream 
is  in  the  State,  and  the  titles  of  the  riparian  owners  are  restricted 
to  high-water  mark." 

1  In  Avery  t>.  Fox,  1  Abb.  Ch.  Rep.  (U. 
S.)  246,  it  was  held  that  the  owner  of 
land  bordering  upon  a  stream,  though 
navigable,  in  which  the  tide  does  not 
ebb  and  flow,  is  presumed  to  be  the 
owner  of  the  bed  of  the  stre  am  to  the 
center  thereof.  Com'rs  v.  People,  5 
"Wend.  (N.Y.)  355  ;  Shaw  v.  Crawford, 
10  Johns.  (N.  T.)  236 ;  People  v.  Tib- 
betts,  19  N.  Y.  523 ;  Com'rs  v.  Hemp- 
hill, 26  "Wend.  (N.  Y.)  404.  See  Mor- 
gan v.  King,  35  NY.  454 ;  Gray  v.  Bur- 
dick,  20  Pick.  (Mass.)  186  ;  Trustees  v. 
Dickinson,  9  Cush.  (Mass.)  544 ;  Com. 
v.  Chapin,  5  id.  190 ;  Scott  v.  Wilson, 
3  N.  H.  321 ;  Middleton  v.  Page,  8 
Conn.  221 ;  Chapman  <t>.  Kimball,  9  id. 
38  ;  Spring  v.  Seavey,  8  Me.  138 ;  Berry 
e.  Carly,  3  Greenl.  (Me.)  269 ;  Brown 
v.  Kennedy,  5  H.  &  Johns.  (Md.)  195  ; 
Hays  v.  Bowman,  1  Rand.  (Va.)  417 ; 
Lamb  v.  Ricketts,  11  Ohio,  311;  Gavit 
v.  Chambers,  3  Ham.  Rep.  (Ohio)  495 ; 
Cates  v.  Waddlington,  1  McCord  (S.C.), 
580 ;  McCullough  v.  Wall,  4  Rich.  (S. 
C.)  68;  Stuart  v.  Clark,  2  Swan  (Tenn.), 
9 ;  Magnolia  v.  Marshall,  39  Miss.  109; 
Com'rs  v.  "Withers,  29  id.  21 ;  Morgan 
e  Reading,  3  S.  &  M.  (Miss.)  366  ;  Mar- 
iner v.  Schultz,  13  Wis.  692  ;  Walker 
v.  Shepardson,  4  id.  486 ;  Schurmiur  v. 
Railroad  Co.,  10  Minn.  82 ;  Lonnan  v. 
Benson,  8  Mich.  18;  Middleton  v. 
Pritchard,  3  Scam.  (111.)  500;  Cox  v. 
The  State,  3  Black.  (Lad.)  193 ;  Hub- 
bard v.  Bell,  54  111.  110 ;  Warren  v. 
Chambers,  25  Ark.  120;  State  of  Penn. 
e.  The  Wheeling  Bridge  Co.,  18  How. 
(IJ.  S.)  421. 

*  Hale's  De  Jure  Maris ;  Trustees  v. 


Bootle-cum-Linacre,  L.  R.  2  Q.  B.  4. 
In  Rex  v.  Smith,  2  Doug.  441,  it  was 
held  that  the  soil  of  a  navigable 
stream  is  not,  by  presumption  of  law, 
in  the  owner  of  the  banks,  but  in  the 
king  ;  but  that  the  title  of  the  soil  in 
all  streams  in  which  the  tide  does  not 
ebb  and  flow  is  in  the  riparian  owner. 
In  that  case  a  nice  question  arose  as  to 
what  point  in  a  stream  in  which  the 
tide  ebbs  and  flows  the  navigability  of 
the  stream  ends.  The  city  of  London 
under  certain  supposed  powers,  dele- 
gated to  it  by  act  of  parliament,  erect- 
ed piles  on  the  bed  of  the  river  Thames 
near  Richmond,  within  the  high-water 
mark,  some  30  feet  from  the  shore,  for 
the  purpose  of  making  a  towing-path 
for  horses,  adjoining  and  contiguous  to 
a  wharf  in  the  possession  of  the  defend- 
ants. The  defendants  believing  the 
towing-path  and  piles  to  be  in  viola- 
tion of  their  rights,  and  a  nuisance,  cut 
away  one  of  the  piles,  for  which  they 
were  indicted.  The  defendants  insist- 
ed that  the  tidejgbl  not  ebb  and  flow 
in  the  Thames  Bp^e  London  bridge, 
and  that  above  tnat  point  it  was  kept 
navigable  by  artificial  means,  and  that 
the  tide  above  that  point  was  occasioned 
by  the  pressure  and  accumulation  back- 
ward, of  the  rimer  water,  and  that,  there- 
fore, the  soil  did  not  belong  to  the 
crown.  Lord  Manbfibld  said  :  "The 
distinction  between  rivers,  navigable 
and  not  navigable,  and  those  where 
the  sea  does  not  ebb  or  flow,  is  very 
ancient;  but  the  point  contended 
for,  a  distinction  between  the  case  of 
the  tide  occasioned  by  the  flux  of  the 
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Seo.  583.  In  New  York  it  is  held  that  on  all  the  larger  navi- 
gable rivers  of  the  State  above  the  ebb  and  flow  of  the  tide, 
which  are  boundaries  between  States,  or  which  are  highways  for 
commerce  between  States,  the  title  of  riparian  owners  is  restricted 
to  high-water  mark,  as  also  upon  all  streams  navigable  in  their 
natural  state,  which  have  been  declared  navigable  by  statute.'  It 
also  seems  to  be  the  doctrine  of  the  courts  of  that  State,  and 
indeed  the  doctrine  of  all  the  courts,  that  the  waters  of  a  stream 
in  their  natural  condition,  susceptible  of  beneficial  use  for  the 
purposes  of  navigation  and  commerce,  are  pubUci  juris,  and  may 
be  declared  navigable  by  the  legislature,  and  become  subject  to 
all  the  restrictions  of  navigable  streams,  without  compensation  to 
riparian  owners  for  injuries  sustained.  But  that  the  legislature 
has  not  the  constitutional  power  to  declare  a  stream  navigable 
that  is  not  so  in  fact,  and  which  can  only  be  made  navigable  by 
artificial  means,  without  proper  compensation  to  riparian  owners 


sea  water,  or  by  the  pressure  backward 
of  the  fresh  water  of  a  river  seems 
to  be  entirely  new,  but  there  were 
no  facts  set  forth  in  the  case,  which 
let  in  the  consideration  of  that  distinc- 
tion. The  case  does  not  state  whether 
the  water,  when  the  tide  rises  at  Rich- 
mond, was  fresh  or  salt,  but  it  rather 
seems  to  be  taken  for  granted  that 
it  was  salt."  A  verdict  was  rendered 
against  the  defendants,  which  was 
sustained  in  the  king's  bench. 

In  Attorney-General  d.  Wood,  108 
Mass.  36  ;  11  Am.  Rep.  380,  a  similar 
question  arose  in  reference  to  the 
rights  of  the  public  ar.,1  riparian 
owners  upon  the  Mystic  river  above 
the  point  of  navigability  in  fact,  ex- 
cept for  skiffs  and  small  pleasure 
boats,  but  within  the  ebb  and  flow  of 
the  tide.  It  appeaAL  that  the  tide 
rose  and  fell  at  the  Vint  in  question 
about  two  feet,  and  mat  the  ordinary 
depth  of  the  channel  was  about  the 
same.  The  defendant  erected  a  dam 
at  the  point  in  question,  in  1851,  and 
maintained  it  there  until  1870,  when  it 
was  destroyed.  The  river  is  a  small 
stream  flowing  into  Boston  harbor, 
and  the  defendant  denied  that  it  was 
navigable  in  fact ;  and  it  did  not  ap- 
pear that  it  was,  except  for  small  pleas- 
ure boats.  He  also  denied  that  it  was 
navigable  in  law,  and  insisted  that 
although  the  rise  and  fall  of  the  water 


there,  was  two  feet,  that  it  was  occa- 
sioned by  the  meeting  of  the  salt-water 
of  the  tide  with  the  fresh  water  of  the 
stream  on  its  downward  passage.  But 
upon  this  point  the  court  said :  "  The 
law  on  this  point  is  well  settled,  It  is 
the  rise  and  fall  of  the  water,  and  not 
the  proportion  of  salt  water  to  fresh, 
that  determines  whether  a  particular 
portion  of  a  stream  is  within  tide 
water,"  and  the  court  cited  Rex  v. 
Smith,  ante;  Peyroux  n.  Howard,  7 
Pet.  (U.  S.  S.  C.)  324,  and  Lapish  v. 
Bangor  Bank,  8  Me .  85,  in  support  of 
its  position. 

In  reference  to  the  actual  naviga- 
bility of  the  stream,  except  for  pleas- 
ure craft,  the  court  said :  "  Navigable 
streams  are  highways,  and  a  traveler 
for  pleasure  is  as  fully  entitled  to  pro- 
tection in  using  a  public  way,  whether 
by  land  or  water,  as  a  traveler  for  busi- 
ness. *  *  *  If  water  is  navigable 
for  pleasure  boating,  it  must  be  re- 
garded as  navigable  water,  though  no 
craft  has  ever  been  upon  it  for  the 
purposes  of  trade  or  agriculture,"  thus 
overruling  the  doctrine  of  Rowe  n. 
Granite  Bridge  Co.,  21  Pick.  (Mass.) 
344 ;  Charlestown  v.  County  Com're,  3 
Metc.(Mass.)  202,  and  Murdock  v.  Stick- 
ney,  8  Cush.  (Mass.)  113. 

1  The  People  v.  Canal  Appraisers,  33 
NT.  461.  • 
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for  the  damages  inflicted  upon  them  in  depriving  them  of  the  use 
of  the  streams  for  ordinary  purposes.1 

Sec.  584.  In  several  of  the  States  no  distinction  is  made 
between  the  rights  of  riparian  owners  upon  fresh  water  streams, 
navigable  in  fact,  and  those  streams  affected  by  the  ebb  and  flow 
of  the  tide.  But  the  same  rule  prevails  as  to  all,  and  the  bed  of 
all  navigable  streams  is  held  to  be  vested  in  the  State." 

Sec.  585.  In  several  of  the  States  where  it  is  held  that  the 
title  to  the  beds  of  the  streams  are  in  the  State,  the  titles  of  ripa- 
rian owners  are  extended  to  low-water  mark,  thus  vesting  in  them 
the  power  and  the  right  to  erect  and  maintain  wharves  in  front  of 
their  property,  where  it  can  be  done  without  actual  impediment 
to  navigation." 

Seo.  586.  Thus  it  will  be  seen  that,  in  this  country,  there  are 
three  classes  of  navigable  streams : 

1st.  Tidal  streams  that  are  navigable  in  law.* 

2d.  Those  that,  although  non-tidal,  are  yet  navigable  in  fact 
for  "boats  or  lighters"  and  susceptible  of  valuable  use  for  com- 
mercial purposes ;  °  and 

3d.  Those  which  are  floatable,  or  capable  of  valuable  use  in 
bearing  the  products  of  the  mines,  forests,  and  tillage  of  the  coun- 
try it  traverses  to  mills,  or  markets.' 

1  Morgan  v.  King,  35  N.  T.  454  ;  ter,  11  Ohio,  138.  But  later,  that  the 
Walker  v.  The  Board  of  Public  Works,  title  of  riparian  owners  covers  the  bed 
16  Ohio,  540.  of  the  stream  if  he  owns  on  both  sides. 

2  Shrunk  v.  Schuylkill  Co.,  14  S.  &  R.  Walker  v.  Board  of  Public  Works,  3 
(Penn.)  71 ;  Bridge  Co.  v.  Kirk,  46  Hammond  (Ohio),  495 ;  Howard  v.  In- 
Penn.  112  ;  Ellis  v.  Carey,  30  Ala.  725 ;  gersoll,  17  Ala.  780  ;  Rhodes  v.  Otis, 
Bullock  a.  Wilson,  2  Porter  (Ala.),  436;  33  id.  33;  Ellis  v.  Cary,  30  id.  725; 
Ingraham  v.  Threadgill,  3  Dev.  (N.  C.)  Flanagan  v.  Philadelphia,  42  Penn.  St. 
59;  Collins  v.  Benbury,  3  Ired.  (N.  C.)  219;  Bridge  Co.>.  Kirk,  46  id.  112; 
277 ;  Stuart  t>.  Clark,  2  Swan  (Tenn.),  9 ;  East  Haven  v.  Hemmingway,  7  Conn. 
Elder  v.  Burns,  6  Humph.  (Tenn*.)  358 ;  186. 

Haight  v.  Keokuk,  4  Iowa,  199;  Mc-  *  The  Royal   Fishers  of  the  River 

Manus  v.  Carmichael,  3  Clarke  (Iowa),  Banne,  Davy's  Rep.  143. 

1  •  Tomlin  v.  Dubuque,  33  Iowa,  106;  6  The  Daniel  Bell,  10  Wall.  (U.  S.) 
Attorney  General  v.  Wood,  108  Mass.  555 ;  The  Montebello,  11  id.  411 ;  Chi- 
36.  cago  v.  McGinn,  51  111.  269. 

3  Qualifiedly  in  McManus  v.  Car-  •  Rhodes  v.  Otis,  33  Ala.  578 ;  Weise 
michael,  3  Iowa  1.  But  contra  Haight  v.  Smith,  3  Oregon,  445 ;  Morgan  o. 
c.  Keokuk,  4  id.  199 ;  Tomlin  v.  Du-  King,  30  Barb.  (N.  Y.  S.  C.)  9;  affirmed 
buque,  32  id.  106  ;  Elder  r>.  Burns,  6  Ct.  of  Appeals,  35  N.  T.  454  ;  McManua 
Humph.  (Tenn.)  358  ;  Stuart  v.  Clark,  v.  Carmichael,  3  Iowa,    1 ;   Veazie  v. 

2  Swan  (Tenn.),  9  ;  Blanchard  v.  Por-    Dwinnell,  54  Me.  160  ;  Lorman  v.  Ben- 
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Seo.  587.  It  should  be  understood  that,  except  in  salt-water 
streams,  so  far  as  the  tide  ebbs  and  flows,  the  question  of  navi- 
gability is  one  of  fact,  and  must  be  established  by  those  who  seek 
to  use  it  as  such ;  *  and  also,  that  the  stream  must  be  navigable 
in  its  natural  state,  unaided  by  artificial  means  or  devices."  If 
a  stream  is  not  susceptible  of  valuable  use  to  the  public  as  a 
navigable  or  floatable  stream,  without  the  erection  of  dams,  it 
is  not  a  navigable  stream,  even  though  it  might  be  applied 
to  that  use  after  dams  are  erected.  So,  too,  it  must  be  susceptible 
of  use  for  a  considerable  portion  of  the  year,3  although  the  fact 
that  it  is  dry  at  some  seasons  of  the  year,  if  for  a  considerable 
time  at  other  seasons  it  is  really  floatable,  will  not  destroy  the 
public  right  of  navigation.3  So,  too,  in  order  to  make  a  stream 
legally  floatable,  and  thus  a  public  highway,  it  must  be  in  such  a 
condition  that  it  will  float  logs  or  other  productions  of  the  coun- 
try without  artificial  aid.  Thus,  in  one  case,  it  was  held  that  a 
stream  that  would  not  float  logs,  without  the  aid  of  a  person  in  a 
canoe  or  of  people  on  the  banks  to  push  them  along,  and  when 
the  logs  were  frequently  injured  by  the  difficulty  in  passing  them 
through,  the  stream  was  not  navigable  in  any  sense.4 

The  stream  must  be  of  such  a  character  and  capacity  that  it 
can  be  profitably  and  advantageously  used  daring  certain  seasons 
of  the  year  in  its  natural  state,  for  the  passage  of  the  products  of 
the  country  through  which  it  passes ;  but,  while  a  stream  that 
cannot  at  any  season  of  the  year  be  turned  to  profitable  account 
for  this  purpose  is  not  floatable  in  the  legal  sense,  yet,  if  in  its 

son,  8  Mich.  18 ;  State  v.  Canterbury,  Chadbourne,  56  Me.  157 ;  Hooper  v. 

28  N.  H.  195,   navigable  by  usage;  Hobson,  57  id.  273 ;  Folger  «.  Pearson! 

Scott  v.  Wilson,  2  N.  H.  321.    (Con-  3  Oregon,  455 ;  Valk  v.  Eldred,  23  Wis. 

necticut  river  above  the  ebb  and  flow  410;  Munson  v.  Hungerford,  6  Barb! 

of  the  tide  held  to  be  navigable  for  (N.  Y.)  265;  Varicko.  Smith,  5  Paige 

rafts  and  logs  by  long  user.)    See  also  (N.  Y.),  148 ;  Dwinell  v.  Veazie,  44  Me. 

Shaw  t,  Crawford,  10  Johns.  (N.  Y.)  167.    . 

236 ;  Pitkin  0.  Olmstead.l  Root  (Conn.),  »  McManus  v.  Carmichael,  3  Iowa, 

217,  in  which  it  is  held  that  Connecti-  1 ;  Rhodes  o.  Otis,  33  Ala.  578 ;  Mor- 

cut  river  above  the  tide  is  common  to  gan  t>.  King,  35  N.  T.  454. 

all.    Bullock  u.  Wilson,  2  Port.  (Ala.)  'Morgan  v.   King;  35  N.  T.  454- 

436;  Martin  v.  Bliss,  5  Blackf.  (Ind.)  Beryl  v.  Carl,  3  Me.  209 ;  Wadswortb! 

35 ;  Depew  v.   Canal  Co.,  5  Ind.   8 ;  v.  Smith,  2  Pair.  (Me.)  276. 

Young  v.  Harrison,  6  Ga.  130 ;  Jones  u.  8  People  <o.  Tibbetts,  19  N.  Y.  523 ; 

Water  Lot  Co.,  18  id.  539 ;  Harrington  Reynolds  <o.  McArthur,  2  Peters  (U  S )' 

v.  Edwards,  17  Miss.  586  ;  Dalrymple  417. 

e.  Mead,  1  Grant's  Cases  (Penn.),  197;  *  Morgan  v.  Kin?  35  N  Y  454 

Hubbard  v.  Bell,  54111. 110;  Lincoln  v.  '    '       ' 
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natural  state,  it  is  susceptible  of  profitable  use  for  such  purposes 
at  some  seasons  of  the  year,  the  fact  that  dams  are  erected,  aud 
that  by  the  aid  of  those  dams  alone  it  is  susceptible  of  such  use 
at  other  seasons  of  the  year,  than  those  in  which  it  would  other- 
wise be  used,  does  not  prevent  its  use  for  such  purposes  at  any 
season  when,  by  the  aid  of  such  dams,  it  can  be  used.1 


Sec.  588.  $o  definite  legal  test,  by  which  to  determine  the 
question  of  navigability  for  the  purposes  of  floatage,  can  be  given. 
It  is  purely  a  question  of  fact,  dependent  upon  the  capacity  of 
the  stream,  the  products  of  the  country,  and  the  profitableness  or 
unprofitableness  of  its  use  in  that  manner."  If,  in  its  natural 
state,  it  is  capable  of  floating  vessels,  rafts,  logs  or  other  products 
of  the  country  to  market  or  to  mills,  and  in  that  respect  is  fairly 
susceptible  of  beneficial  use  to  the  public,  for  any  considerable 
portion  of  the  time,  then  it  may  be  used  by  the  public  for  that 
purpose,  but  the  owner  of  the  al/oeus  of  the  stream  is  not  thereby 


1  Vdlk  «.  Eldred,  23  Wis.  410 ;  Moore 
*>.  Sanborne,  2  Mich.  423  ;  Wadsworth 
e.  Smith,  11  Me.  278 ;  Naederhouser  v. 
State,  28  Ind.  270;  Veazie  v.  Dwinel, 
50  Me.  479. 

8  Morgan  v.  King,  35  N.  T.  454.  The 
natural  capacity  of  the  stream  must 
be  each  as  to  make  it  serve  a  useful 
purpose  to  the  public,  as  a  means  of 
floating  the  products  of  the  country 
to  mills  and  markets.  Hence  if  it  can 
be  used  only  by  a  few  individuals,  and 
only  for  a  few  weeks  in  each  year,  it 
is  not  regarded  as  a  public  stream. 
Munson  v.  Hungerford,  6  Barb.  (N.  Y.) 
265 ;  Burrows  v.  Gallup,  32  Conn.  501. 
Nor  unless  it  is  capable  of  use  with- 
out deepening  or  widening,  or  other 
artificial  means,  as  by  a  dam.  Volk  v. 
Eldred,  ante,  or  digging  out  the  chan- 
nel or  widening  the  stream.  Wads- 
worth  v.  Smith,  11  Me.  278 ;  Veazie  v. 
Dwinnel,  50  id.  479 ;  People  v.  Piatt, 
17  Johns.  (N.  T.)  195.  It  must  serve  a 
useful  public  purpose,  so  as  fairly  to 
be  said  to  be  of  a  public  character, 
and  beneficial  as  a  public  highway  for 
the  outlet  of  the  products  of  the  coun- 
try it  traverses.  Curtis  «.  Keeler,  15 
Barb.  (N.  Y.)  511 ;  Hubbard  v.  Bell,  54 
111.  112;  Treat  v.  Lord,  42  Me.  552; 
Brown  v.  Chadbourne,  31  id.  9 ;  Morgan 
v.  King,  18  Barb.  (N.  Y.)  277 ;  35  NT  Y. 

78 


(Ct.  of  Appeals)  454 ;  Walker  ».  Shep- 
ardson,  4  Wis.  486 ;  Stuart  v.  Clark, 
2  Swan  (Tenn.)  9 ;  Moore  v.  Sanborne, 
2  Mich.  253 ;  Weise  v.  Smith,  3  Oregon, 
445;  Falyer  v.  Robinson,  id.  458; 
Naederhouser  v.  State,  28  Ind.  270 ; 
Rhodes  v.  Otis,  33  Ala.  578  ;  Laney  v. 
Clifford,  54  Me.  489.  In  such  streams 
it  is  not  necessary  that  they  should  be 
susceptible  of  navigation  against  the 
current.  Morgan  v.  King,  ante  ;  Lor- 
man  v.  Benson,  8  Mich.  18.  But,  upon 
the  authority  of  all  the  cases,  it  must 
be  susceptible  of  bearing  the  products 
of  the  country  in  a  state  fit  for  market, 
so  as  really  to  serve  a  valuable  and 
beneficial  public  purpose.  Whether  it 
is  navigable  for  such  purpose  is  a  ques- 
tion of  fact,  and  must  be  established 
by  those  asserting  the  right  to  use  it 
for  that  purpose.  Rhodes  v.  Otis,  ante. 
In  determining  the  question  of  naviga- 
bility, it  is  the  valuable  more  than  the 
continual  capacity  that  is  to  be  consid- 
ered. The  real  question  is,  can  it  be 
made  a  valuable  and  beneficial  aid  to 
the  public  in  getting  the  products  of 
the  country  to  market.  Lorman  v. 
Benson,  ante ;  Rice  v.  Ruddington,  19 
Mich.  125 ;  Drawbridge  Co. ».  Halliday, 
4  Ind.  36 ;  Martin  a.  Bliss,  5  Blackf. 
(Ind.)  135 ;  Depew®.  Canal  Co.,  5  Ind.  8; 
Moore  v.  Sanborne,  2  Mich.  518 
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prevented  from  using  the  stream  in  all  ways  and  for  all  purposes 
not  inconsistent  with  its  use  by  the  public.1 

The  riparian  owner  may  apply  the  water  to  use  for  the  pro- 
pulsion of  machinery,  and  for  that  purpose  may  erect  a  dam 
across  the  stream  where  the  stream  is  simply  floatable,  leaving 
suitable  ways  for  the  passage  of  logs  and  other  products."  The 
right  of  the  public  for  passage  with  logs,  etc.,  is  superior  to 
the  right  of  the  riparian  owner,  and  if  he  erects  obstructions  in  the 
stream  which  prevents,  endangers  or  materially  hinders  the  pas- 
sage of  rafts  or  logs,  whether  such  obstruction  is  in  the  form  of  a 
dam  or  otherwise,  such  obstruction  is  a  nuisance  and  subjects  the 
person  making  it,  not  only  to  an  action  for  the  damages  sustained 
by  the  owners  of  rafts  or  logs  obstructed  by  it,  but  also  to  indict- 
ment as  for  a  public  nuisance,  and  the  person  so  injured  by  the 
obstruction  may  abate  so  much  of  the  same  as  is  necessary  to 
secure  the  proper  exercise  of  his  right.' 

Sec.  589.  But,  while  the  right  of  passage  for  the  public  must 
on  the  one  hand  be  respected  by  the  riparian  owner,  so  on  the 
other  hand  must  the  rights  of  the  riparian  owner  be  respected  by 
the  public,  and  where  a  river  is  merely  floatable  the  public  have 
no  right  to  so  use  it  as  to  destroy  its  beneficial  use  for  manufac- 
turing purposes.*  Thus  it  has  been  held  that  persons  using  a 
floatable  stream  have  no  right  to  erect  dams  thereon,  and  thereby 
detain  and  hold  the  water  to  be  let  off  in  such  a  manner  as  to 
aid  in  the  floating  of  logs,  when,  by  such  dams,  the  water  is  with- 
held from  mill-owners  below  to  their  injury,  even  though  except 
for  such  dams  the  stream  could  not  be  used  for  floatage  at  cer- 
tain seasons  of  the  year.* 

Seo.  590.  In  Rhodes  v.   Otis,  33  Ala.  578,  the  court  says : 

1  Lorman  <o.  Benson,  8   Mich.   18 ;  575 ;  Memphis  R.  B.  Co.  v.  Hicks,  5 

Lancy  v.  Clifford,  54  Me.  491 ;  Morgan  Sund.  (Tenn.)  427 ;  Barnes  o.  Racine, 

e.  King,  18  Barb.  (N.  Y.)  277 ;  Scofield  4  Wis.  454 ;  Barrows  e.  Pixley,  1  Root 

v.  Lansing,  17  Mich.  437.    See  note  in  (Conn.),  363 ;   Brown  v.  Watrous,  47 

Washington  on  Easements,  p.   507;  Me.  161 ;  Gerrish  v.  Brown,  51  id.  256; 

Avery  v.  Fox,  1  Abb.  (U.  S.  C.  C.)  246 ;  Veazie  o.  Dwinel,  50  id.  479  ;  Knox  v. 

Yates  n.  Milwaukie,  10  Wal.  (N.  S.)  Chaloner,  42  id.  156;    State  r>.  Free- 

497.  port,  43  id.  198 ;  Powers  o.  Irish,  23 

s  Scofield  v.  Lansing,  17  Mich.  437 ;  Mich.     . 

Thurman  v.  Morrison,  8  B.  Munr.  (Ky.)  4  Scofield  v.  Lansing,  17  Mich.  437. 

867 ;  Douglass  v.  State,  4  Wis.  387.  6  Middleton  v.  Flat  River  Booming 

*  Renwick  v.  Morris,  7  Hill  (N.  Y.),  Co.,  27  Mich.  533. 
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"  The  question  is,  whether  the  stream  is  fit  for  valuable  float- 
age ;  whether  the  public  generally  are  interested  in  transportation 
on  it ;  whether  its  capacity  continues  long  enough  to  make  it 
beneficially  useful  to  the  public,  and  to  important  public  inter- 
ests ;  whether  it  has  been  generally  used  for  important  floatage ; 
and  whether  it  will  be  useful  for  future  public  use  ?  These  are 
questions  of  fact  which  must  be  established  by  the  party  seeking 
to  enforce  the  right."  And  the  court  adds,  "  Whether  a  stream 
is  navigable,  is  a  question  of  law,  after  the  facts  as  to  the  above 
points  have  been  ascertained."  Thus  placing  the  whole  matter 
in  its  true  position  as  a  mixed  question  of  law  and  fact.1 

In  California,  floatability  is  not  regarded  as  rendering  a  stream 
navigable  in  any  sense.  In  Water  Co.  v.  Amsden,  6  Cal.  443, 
the  court  say :  "  A  river  above  the  ebb  and  flow  of  the  tide  may 
be  navigable  when  it  has  sufficient  depth  of  water,  and  width, 
to  float  a  vessel  used  in  the  transportation  of  freight  and  pas- 
sengers, and  this  has  been  extended  to  its  capacity  to  float  rafts 
of  lumber.  To  go  beyond  this,  and  declare  a  stream  navigable 
which  can  float  a  log,  would  be  to  turn  a  rule,  intended  for  the 
benefit  of  the  public,  into  an  instrument  of  serious  detriment  to 
individuals,  if  not  of  actual  private  oppression.  The  only  itner 
instance  in  which  a  stream  is  navigable,  is  where  it  is  so  declared 
by  statute." 

Seo.  591.  In  reference  to  non-tidal  navigable  streams,  which 
includes  all  the  large  rivers  of  the  country  devoted  to  the  pur- 
poses of  commercial  intercourse  between  States,  as  well  as  internal 
streams  capable  of  being  navigated  by  vessels  from  one  point  to 
another  in  the  same  State,  as  also  all  tidal  streams  beyond  the 
point  where  they  are  affected  by  the  flow  and  reflow  of  the  tides, 
it  may  be  said  that  they  are  not  only  regarded  as  highways  for 
commerce,  but  also  as  navigable  streams  within  the  strict  appli- 
cation of  the  term,  except  so  far  as  the  rights  of  riparian  owners 
are  concerned. 

The  principal  distinction  between  rivers  navigable  in  law  and 

1  In   Wethersfield  v.  Lawrence,  20  public  pass  and  repass  with  vessels  or 

Conn.  218,  the  court  say :  "  Navigation,  boats,  in  the  prosecution  of  commerce 

the  obstruction  of  which  is  a  public  that  is  essentially  valuable." 
nuisance,  is  on  waters  on  which  the 
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rivers  navigable  m  foot,  arises  from  the  difference  in  the  rights 
of  riparian  owners.  As  has  been  before  stated,  riparian  owners 
upon  salt-water  streams  or  arms  of  the  sea,  or  upon  the  sea 
itself,  have  no  title  in  any  portion  of  the  land  which  is  covered 
or  washed  by  the  waters  of  the  stream  or  of  the  sea,  at  ordinary 
spring-tide.  But  lands  adjoining  the  sea,  or  salt-water  streams 
that  are  usually  dry,  and  are  only  covered  with,  or  washed  by  the 
waters  of  the  sea  at  extraordinary  spring-tide,  belong  prima 
facie  to  the  owner  of  the  adjacent  property,  although  it  is  cov- 
ered with  beach  and  sea- weed.1  They  are  not  only  restricted  in 
their  title  to  the  high- water  mark,  which  is  the  outer  limit  of 
terra  firma  upon  which  the  waters  ordinarily  go,  but  they  are 
also  precluded  from  making  any  use  of  the  land  so  embraced 
between  high  and  low-water  mark,  except  for  the  purpose  of 
approaching  the  stream  or  the  sea,  arid  it  seems  that  this  right  is 
not  of  such  an  absolnte  character  that  they  may  not  be  wholly 
deprived  of  it  by  the  State,  or  those  acting  under  authority  con- 
ferred by  the  State,  without  compensation  for  the  injuries  result- 
ing to  them. 

Seo.  592.  Mr.  Angell,  in  his  work  upon  Tidewaters,  p.  171, 
lays  down  the  doctrine  broadly,  that  it  is  well  settled  that  riparian 
proprietors  cannot  be  cut  off  from  the  water  against  their  consent, 
by  any  extraneous  addition  to  their  upland,  and  he  cites  a  case 
in  Pennsylvania'  and  one  in  New  York*  in  support  of  this 
doctrine. 

But  this  doctrine  has  no  foundation,  either  in  principle  or  upon 
authority,  so  far  as  tidal  streams  are  concerned,  or  fresh-water 
streams,  placed  upon  the  same  footing.  The  State  is  the  owner 
absolutely  of  the  al/oeus  of  the  stream  to  high-water  mark,  and  as 
such  owner,  may  devote  the  stream,  or  any  part  thereof,  to  such 
purposes  as  it  sees  fit,  so  long  as  it  does  not  materially  obstruct 
navigation.  Riparian  owners  as  such,  upon  this  class  of  streams, 
have  no  more  rights  than  any  other  member  of  the  public,  either 
in  the  stream,  or  any  of  the  lands  covered  thereby.     They  can- 

'  Hale's  De  Jure  Maris,  eh.  4,  p.  12 ;  55 ;  Pollard's  Lessees  v.  Hagan,  3  How. 
Lowe  v.  Gavett,  3  B.  &  Ad.  869,  as  to    (TT.  8.  S.  C.)  242. 

land  reclaimed  from  the  sea,  see  *  Ball  v.  Slack,  2  Whart.  (Penn.)  538. 
Attorney-General  v.  Bees,  4  De  G.  &  J.        *  Cortelyou  n.  Van  Brandt,  2  Johns. 

(N.T.)857. 
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not  erect  a  wharf  thereon,  or  use  any  portion  of  the  alveus  of 
the  stream  for  any  purpose  whatever,  except  in  the  exercise  of 
the  common  right  of  navigation.  They  may  cross  and  recross  the 
same  for  the  purpose  of  approaching  the  sea,  and  so  may  any 
other  member  of  the  public.  They  may  use  the  waters  of  the 
stream  for  ordinary  domestic  purposes,  and  so  may  any  one 
else.  The  owner  of  the  bank  has  no  jus  privatum  or  special 
usufructuary  interfist  in  the  water.  He  does  not,  from  the  mere 
circumstance  that  he  is  the  owner  of  the  bank,  acquire  aDy  special 
or  particular  interest  in  the  stream,  over  any  other  member  of 
the  public,  except  that  by  his  proximity  thereto,  he  enjoys  greater 
conveniences  than  the  public  generally.  To  him,  riparian  owner- 
ship brings  no  greater  rights  than  those  incident  to  all  the  public, 
except  that  he  can  approach  the  water  more  readily,  and  over 
lands  which  the  general  public  have  no  right  to  use  for  that  pur- 
pose. But  this  is  a  mere  convenience,  arising  from  his  owner- 
ship of  the  lands  adjacent  to  the  ordinary  high-water  mark,  and 
does  not  prevent  the  State  from  depriving  him  entirely  of  this 
convenience,  by  itself  making  erections  upon  the  shore,  or  author- 
izing the  use  of  the  shore  by  others,  in  such  a  way  as  to  deprive 
him  of  this  convenience  altogether,  and  the  injury  resulting  to 
him  therefrom,  although  greater  than  that  sustained  by  the  rest 
of  the  public,  is  "  damnum  absque  injuria."  Thus  the  State 
may  authorize  the  erection  of  wharves,1  or  the  construction  of 
embankments  for  railroads  on  the  shore  of  tidal  streams,  or  its 
use  in  any  way  that  does  not  directly  trench  on  the  land 
itself  of    the  riparian    owner.'     Lord  Hale,   in   his  treatise, 

1  Hale's  De  Jure  Maria,  chap.  6,  p.  ing,  wharf  or  pier  for  his  own  use  or 
73  ;  Blundell  v.  Catterall,  5  B.  &  Aid.  that  of  the  public.  But  it  will  be  seen 
268,  opinion  of  Best,  J.  by  an  examination  of  .that  case  that 

2  Gould  t.  Hudson  River  R.  R.  Co.,  this  was  mere  dicta,  and  not  involved 
6  N.  Y.  522  ;  Tomlin  v.  Dubuque,  32  in  the  actual  decision  of  the  case.  By 
Iowa,  106;  McManus  v.  Carmichael,  3  the  decision  of  the  courts  in  Wisconsin 
id.  1 ;  Railroad  Co.  v.  Stevens,  34  N.  J.  riparian  owners,  on  the  banks  of  navi- 
532;  Lansing  v.  Smith,  8  Co w.  (N. Y.)  146.  gable  streams,  own  to  the  center  there- 
in Re  Water  Com'rs,  3  Edw.  Ch.  (N.Y.)  of,  and  this  ownership  carries  with  it, 
306.  In  Yates  v.  Milwankie,  10  Wall,  by  necessary  implication,  Jhe  exclusive 
(IT.  S.)  497,  the  court  say  that  a  ripa-  right,  as  against  the  State  or  individ- 
rian  owner  has  certain  rights  as  in-  uals,  to  erect  piers,  wharves,  etc.,  upon 
cident  to  his  ownership  of  the  banks,  the  shores  of  the  stream  to  low-water 
whether  he  owns  to  the  center  of  the  mark,  taking  care  not  to  obstruct  navi- 
atream  or  not,  and  that  among  these  gation  thereby.  This  is  a  right  that  is 
are  free  access  to  the  navigable  part  incident  to  the  land,  as  well  as  to  the 
of  the  stream,  and  of  erecting  a  land-  right  to  the  flow  of  the  stream  in  its 
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De  Jwe  Maris,  part  1,  chap.  8,  p.  11,  says :  *  "  The  king's 
right  of  property  or  ownership  in  the  sea  and  soil  thereof,  is 
evidenced  principally  in  these  things  that  follow  :  first,  the  right 
of  fishing  in  the  sea,  and  the  creeks  and  arms  thereof,  is  origin- 
ally lodged  in  the  crown."     In  chap.   6,  page   73,  he 

usual  quantity,  quality  and  volume,and 
therefore  the  State  has  not  the  power 
to  deprive  him  of  that,  right  without 
compensation,  much  less  has  a  muni- 
cipal corporation,  deriving  its  powers 
from  the  State,  the  power  to  disturb 
the  exercise  of  that  right,  by  declaring 
it  a  public  nuisance,  as  was  attempted 
in  this  case.  The  courts  have  uni- 
formly held  that  a  municipal  corpora 
tion  cannot,  by  ordinance,  make  that  a 
nuisance,  which  is  not  in  fact  a  nui- 
sance, either  at  common  law  or  by  stat- 
ute, and  it  is  undoubtedly  true,  also, 
that  a  city  cannot  abate  a  nuisance  any 
more  than  an  individual,  unless  it  is 
specialy  injured  thereby,  or  unless  it 
is  specially  empowered  to  do  so  by 
statute.  Miller  v.  Burch,  32  Tex.  208 ; 
Welch  v.  Stowell,  2  Doug.  (Mich.) 
323.  And  then  it  could  only  do  so 
when  the  thing  abated  was  in  fact  a 
nuisance.  The  broad  statement  of  the 
court  that,  whether  the  title  of  the 
riparian  owner  extended  to  the  center 
of  the  stream  or  not,  that  the  riparian 
owner  had  a  right  of  free  access  to  the 
navigable  part  of  the  stream,  and  the 
right  to  erect  wharves  or  piers  for  his 
own  use  or  that  of  the  public,  is 
wholly  unsustained  by  authority. 
When  the  riparian  owner  is  restricted 
in  his  title  to  high-water  mark,  the  erec- 
tion of  a  pier,  wharf  or  quay,  without 
authority  from  the  State,  is  a  purpres- 
ture,  and  if  it  in  any  measure  abridges 
or  obstructs  the  navigation  of  the 
stream,  it  is  also  a  public  nuisance, 
and  its  destruction  by  the  State  or  by 
any  one  specially  injured  thereby,  is 
not  a  taking  of  the  property  of  another 
without  compensation,  within  the 
meaning  of  the  constitution.  But 
when  the  title  of  the  riparian  owner 
extends  to  low-water  mark,  or  to  the 
center  of  the  stream,  then  he  may 
erect  wharves  or  piers  to  the  limit  of 
his  boundary,  if  he  does  not  thereby 
impede  or  obstruct  navigation,  because 
he  then  has  a  right  of  property  in  the 
stream  itself,  and  to  the  extent  of  that 


right,  is  entitled  to  its  undisturbed  en- 
joyment, subject,  however,  to  the  right 
of  eminent  domain  in  the  State,  upon 
proper  compensation. 

The  case  of  Buccleugh  v.  Metropol- 
itan Board  of  Works,  5  H.  L.  418,  is 
sometimes  cited  as  holding  a  different 
doctrine ;  but  an  examination  of  that 
case  will  show  that  it  is  not  at  all  in  con- 
flict with  the  doctrine  of  the  text.  In 
that  case  the  plaintiff  was  the  owner  of 
a  manor,  called  the  Montague  Souse, 
upon  the  bank  of  the  river  Thames. 
He  had  constructed  a  jetty  on  the  shore, 
with  steps  leading  to  the  landing, 
which  was  used  by  him  for  the  con- 
venience of  his  estate.  The  defend- 
ants, under  the  provisions  of  the  27th 
section  of  the  Thames  Embankment 
Act,  laid  out  a  highway  on  the  shore 
of  the  river,  running  the  whole  length 
of  the  plaintiff's  estate  arid  destroyed 
his  jetty,  cut  off  his  approach  to  the 
river,  and  deprived  his  estate  of  the 
washings  of  the  river.  The  plaintiff 
brought  his  action  for  the  injury  re- 
sulting to  him,  and  the  question  arose, 
not  upon  the  rights  of  the  plaintiff  at 
common  law,  but  under  the  statute  in 
question.  By  the  statute,  express  pro- 
vision was  made  for  compensation  for 
injury  to  river  frontage,  and  also  for  in- 
juries to  all  easements,  interests, 
rights  and  privileges  in  or  over  lands. 
Here  was  an  express  recognition  of 
easements,  etc.,  by  the  legislature  in 
the  shore  of  the  river,  and  provision  for 
compensation  for  inj  uries  thereto.  The 
court  held  that,  under  this  statute,  the 
easement  held  by  the  plaintiff  in  the 
water-front  was  an  interest  in  lands, 
which  entitled  him  to  compensation 
for  all  injuries  resulting  therefrom. 
Again,  the  plaintiff  held  his  estate  as 
tenant  for  a  term  under  a  lease,  and 
two  agreements  from  the  crown,  which, 
in  the  absence  of  reservation,  carried 
his  right  of  occupancy,  not  merely  to 
the  snore,  but  to  low-water  mark  in 
the  stream.  The  court  expressly  dis- 
claimed any  intention  to  disturb  the 
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"  Before  any  port  is  legally  settled,  although  the  propriety  of  the 
soil  of  a  creek  or  harbor  may  belong  to  a  subject,  or  private  per- 
son, yet  tlie  king  has  his  jus  regium  in  that  creek  or  harbor ;  and 
there  is  also  a  common  liberty  for  any  one  to  come  thither  with 
boats  or  vessels,  as  against  all  but  the  king.     And  upon  this 


doctrine  of  Brand  o.  Hammersmith  R. 
R.  Co.,  4  H.  L.  Cas.  171,  or  Glasgow 
R.  R.  Co.  «.  Hunter,  2  H.  L.  (Sc.)  78,  in 
which  it  was  held  that  consequential 
damages  could  not  be  recovered  of  a 
railroad  company  by  a  land  owner 
■when  they  did  not  amount  to  a  taking  of 
land.  But  Lord  Chelmsford  expressly 
based  the  decision  upon  the  ground 
that  land  was  taken  within  the  mean- 
ing of  the  act.  But  Lord  Westbtjby 
dissented  from  the  judgment,  on  the 
ground  that  under  the  statute  the 
plaintiff  was  not  entitled  to  a  recovery. 
The  real  test  of  the  right  of  a  riparian 
owner  to  recover  for  injuries  resulting 
to  his  estate  from  the  taking  of  the  soil 
between  high  and  low-water  mark,  is, 
whether  he  has  any  property  or  inter- 
est in  the  land  taken.  If  he  has,  then 
all  the  authorities  concur  in  holding 
that  he  may  recover ;  but  if  he  has  not, 
there  is  no  well-considered  case  in 
which  a  recovery  is  upheld.  The  same 
doctrine  that  would  give  to  a  riparian 
owner,  whose  land  is  not  taken,  con- 
sequential damages  resulting  from  a 
use  of  the  shores  that  diminishes  his 
convenience  or  the  value  of  his  estate, 
would  operate  to  entirely  destroy  the 
dominion,  that  one  has  over  his  estate, 
and  would  subject  land  owners  in  the 
use  of  their  property  to  the  dictation 
and  tastes  of  adjoining  owners.  A 
man,  upon  the  same  principle,  would 
be  compelled  to  erect  buildings  upon 
bis  land  adapted  to  the  style  and  char- 
acter of  his  neighbor's  building ;  lest 
the  value  of  his  neighbor's  building 
should  be  diminished,  and  a  lot  owner 
in  the  vicinity  of  elegant  residences 
would  be  prevented  from  setting  up  a 
grocery  store,  or  other  lawful  trade, 
upon  his  land,  because  it  would  dimin- 
ish the  value  of  his  neighbor's  prem- 
ises, by  rendering  it  less  desirable  as 
a  residence.  But  no  such  doctrine  pre- 
vails, and  no  such  restrictions  upon  the 
rights  of  the  State  or  of  individuals 
is  recognized  by  the  law. 

In  Stevens  v.  Patterson,  34  N.  J.  532, 
Beasley,  Ch.  J.,  in  passing  upon  the 
rights  of  the  legislature  to  authorize 


the  construction  of  a  railroad  between 
high  and  low-water  mark  on  the  shore 
of  a  tidal  stream,  said :  "The  man  who 
owns  the  land  next  to  navigable  water, 
is  more  conveniently  situated  for  the 
enjoyment  of  the  public  easement,  than 
the  rest  of  the  community.  *  *  *  But 
such  owner  has,  in  the  jus  publicum, 
by  the  common  law,  no  more  or  higher 
rights  than  others." 

In  Gould  b.  Hudson  River  R.  R.  Co., 
6  N.  T.  522  Watson,  J.,  said,  quoting 
from  and  adopting  the  opinion  of  the 
chancellor  in  Lansing  v.  Smith,  8  Cow. 
(N.Y.)  146:  "  The  banks  of  the  Hud- 
son, between  high  and  low- water  mark, 
belong  to  the  people,  and  the  riparian 
proprietor  has  no  better  right  to  the 
use  of  it  than  any  other  person.  If  he 
built  on  it  or  erected  a  wharf  there,  it 
would  be  a  purpresture  which  the  leg- 
islature might  direct  to  be  removed  or 
to  be  seized  for  the  use  of  the  public. 
Harg  Law  Tr.  85.  Or  the  legislature 
may  authorize  erections  in  front  there- 
of, as  in  case  of  Smith's  wharf  on  the 
Thames." 

In  Rex  v.  Smith,  2  Doug.  425,  cited 
ante  in  note  to  sec.  585,  the  defendant 
was  indicted  for  removing  an  erection 
made  upon  piles  for  a  towing-path  in 
front  of  his  wharf  on  the  river  Thames. 
He  made  the  removal  on  the  ground 
that  the  towing-path  was  a  nuisance 
to  his  rights.  The  court  held  that  the 
king  might  authorize  the  construction 
of  a  towing-path  upon  any  portion  of 
the  river  between  high  and  low-water 
mark,  even  though,  by  so  doing,  the 
defendant  was  cut  off  from  the  use  of 
his  wharf. 

In  Tomlin  v.  Dubuque,  32  Iowa,  106, 
Day,  Ch.  J.,  says :  "  The  doctrine  ad- 
duced from  adjudged  cases  is,  that  by 
the  rules  of  the  common  law  the  owner 
of  land  along  the  shore  of  a  navigatle 
river,  is  entitled  to  no  rights,  either  in 
its  shores  or  waters,  as  an  incident  of 
his  ownership,  except  the  contingent 
ones,  of  alluvium  and  dereliction" 
Smart  v.  Dundee,  8  Brown,  119. 

In  Chapman  n.  Oshkosh  R.  R.  Co., 
33  Wis.  629,  the  court   say  that  the 
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account,  though  A  may  have  the  propriety  of  a  creek  or  harhor 
or  navigable  river,  yet  the  king  may  grant  there  the  liberty  of  a 
port  to  JB,  and  bo  the  interest  of  propriety  and  the  interest  of 
franchise  be  several  and  divided.  And  in  this  no  vnjwy  is  at 
all  done  to  A,  for  he  hath  what  he  had  before."  He  adds,  "  But 
if  A  hath  the  ripa,  or  bank  of  the  port,  the  king  may  not  grant 
the  liberty  to  v/nlade  on  that  bank  or  ripa  without  his  consent, 
unless  custom  hath  made  the  liberty  thereof  free  to  all,  as  in 
many  places  it  is  ;  for  that  would  be  a  prejudice  to  the  private 
interest  of  A,  which  may  not  be  taken  from  him  without  such 


doctrine  of  Gould  o.  Hudson  River  R. 
R.  Co.,  and  the  other  cases  cited  ante, 
are  unsound,  and  that  a  riparian  owner 
is  entitled  to  compensation  when  he  is 
cut  off  from  his  water  front  on  a  navi- 
gable stream  by  the  State  or  those  act- 
ing under  authority  vested  by  the 
State,  and  the  court  cites  the  doctrine 
laid  down  by  McLean,  J.,  in  Bowman 
v.  Wathen,  2  McLean  (U.  S.),  376,  with 
approbation.  But  the  court  lost  sight 
of  the  fact  that  the  dicta  of  McLean, 
J.,  quoted  and  approved  by  the  court, 
is  not,  and  never  was  regarded  as  law, 
either  in  this  country  or  England,  and 
that  it  is  mere  dicta  and  no  part  of  the 
actual  decision  of  the  court  in  the  case 
referred  to.  Neither  do  I  apprehend 
that  McLean,  J.,  intended  to  be  under- 
stood as  meaning  that  the  right  to  set 
up  a  ferry  vested  in  a  riparian  owner, 
but  rather  that,  except  under  peculiar 
circumstances,  he  could  prevent  the 
exercise  of  such  a  franchise,  unless  his 
land  was  taken  and  paid  for,  because 
no  one  could  land  upon  his  estate 
without  his  consent.  He  did  not  in- 
tend to  hold,  as  the  case  shows,  that 
the  right  to.  maintain  a  ferry  was  inci- 
dent to  riparian  ownership,  and  if  he 
did,  there  is  not  another  case,  ancient 
or  modern,  in  which  such  a  doctrine  is 
held.  (See  cases  cited  in  note  to  Sec. 
596,  p.  628. )  Again,  really  the  case  of 
Chapman  v.  R.  R.  Co.,  supra,  was  de- 
cided correctly,  and  does  not  at  all 
militate  against  the  doctrine  of  the 
text.  In  Wisconsin,  it  is  held  that  a 
riparian  owner  upon  the  banks  of  a 
non-tidal  stream,  takes  to  the  center  of 
the  stream.  Walker  v.  Shepardson,  4 
Wis.  486,  and  are  presumed  to  own  to 
the  middle  of  the  channel  (Mariner  v. 
Shultz,  13  Wis.  692),  unless  restricted 
by  the  language  of  the  grant  express- 


ed so  as  to  show  a  clear  intention  to 
limit  the  grant  to  the  shore.  Yates  v. 
Judd,  18  Wis.  118.  It  is  also  held 
that  such  owners  may  build  wharves 
so  as  not  to  obstruct  navigation  (Yates 
v.  Judd,  ante),  and  this  right  in  the 
soil  is  of  such  a  character  that  it  may 
be  used  for  any  purpose  that  does  not 
interfere  with  the  public  easement 
therein,  and  the  establishment  of  dock 
lines,  without  compensation  to  the 
owner  of  the  soil,  is  unconstitutional: 
Walker  v.  Shepardson,  4  Wis.  486. 
Now,  this  being  the  recognized  right 
of  the  plaintiff  Chapman,  as  a  riparian 
owner  on  Fox  river,  his  right  to  recover 
for  the  damage  resulting  to  him  from 
being  cut  off  from  these  rights  by  the 
actual  taking  of  his  land,  is  clear  and 
unequivocal,  and  in  no  wise  inconsist- 
ent with  the  doctrine  of  Gould  v.  Rail- 
road Co. ;  Stevens  v.  Railroad  Co.,  or 
Tomlin  v.  Railroad  Co.,  ante. 

There  are  cases  which  seem  to  be  in 
conflict  with  this  doctrine,  but  it  will 
be  found  upon  an  examination  of  those 
cases,  that  they  arise  in  reference  to 
the  rights  of  owners  upon  fresh-water 
streams  where  the  courts  have  under- 
taken to  restrict  the  riparian  owners 
to  high-water  mark,  and  the  reasoning 
of  the  courts  is  predicated  upon  a  false 
basis,  and  therefore  leads  to  false  con- 
clusions. Thus  in  Bowman  v.  Wathen, 
2  McLean  (H.  S.),  376,  McLean,  J.,  in 
speaking  of  riparian  rights,  says: 
"  The  riparian  owner  has  the  right  of 
fishery,  of  ferry,  and  every  other  right 
which  is  properly  appendant  to  the  soU, 
etc."  Now  what  rights  in  the  stream, 
with  the  owner  restricted  to  high- 
water  mark,  has  he,  greater  than  the 
rest  of  the  public  ?  What  rights  has 
he  in  the  stream  appendant  to  the 
land  i    He  has  not  the  right  of  ferry 
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consent."  Here  Lord  Hale  clearly  indicates  that  the  only 
restraint  of  the  king  in  his  control  over,  or  power  of  granting 
special  franchises  in  a  navigable  stream,  as  against  riparian  own- 
ers, is  in  the  taking  or  nsing  of  the  hanks  themselves.  All  other 
uses  are,  according  to  him,  and  according  to  the  law  of  every 
well-considered  case  in  this  country  or  England,  damnum  absque 
injuria.  The  only  prejudice  to  the  private  interest  of  the  owner 
of  the  bank,  is  in  the  bank  itself,  and,  so  long  as  that  is  not  dis- 
turbed, he  is  not  deprived  of  a  single  right  which  is  not  equally 
possessed  by  every  other  member  of  the  public. 

Seo.  593.  But  this  must  be  understood  as  only  applicable  to 
cases  where  riparian  ownership  does  not  exist,  in  a  legal  sense,  for 
the  riparian  owner  may,  by  grant  from  the  State,  be  clothed  with 


aa  of  common  right,  as  will  be  seen 
hereafter,  and  he  has  not  the  right  of 
fishery,  except  in  common  with  all  the 
public,  unless  the  right  has  been  con- 
ferred upon  him  by  the  State. 

He  cannot  build  a  wharf  or  in  any 
way  appropriate  any  portion  of  the 
shore  to  his  use  ;  if  he  does,  the  State 
may  proceed  against  him  for  a  pur- 
presture,  if  not  for  a  public  nuisance. 
He  can  do  no  act  upon  that  part  of 
the  stream  that  is  not  equally  the 
privilege  of  every  other  citizen.  He 
has  no  special  rights  in  the  shore,  for 
that  is  of  common  right,  and  free  to 
all  the  king's  subjects.  Callis  on 
Sewers,  55 ;  Somerset  t>.  Fagwell,  5  B. 
&  C.  883 ;  Rex  v.  Smith,  2  Doug.  441 ; 
Comyn's  Dig.,  tit.  Navigation,  102 ; 
Stratton  v.  Brown,  4  B.  &  C.  485 ;  Fitz- 
walter's  Case,  1  Mod.  105 ;  Constable's 
Case,  5  Coke,  107. 

He  has  no  rights  in  the  stream  of 
any  kind  or  description  that  are  appen- 
dant to  his  land,  unless  they  have 
been  specially  conferred  by  statute. 
The  State  owns  the  stream  and  the 
land  covered  by  it  to  high- water  mark, 
and  it  may  use  the  stream  and  the  land 
it  covers  as  it  will.  The  State  holds 
this  title  in  trust  for  all  the  people, 
and  as  the  representative  of  the  whole 
public.  Therefore  it  is  that  all  the 
people  have  a  common  and  equal  right 
therein,  to  the  full  and  entire  extent 
of  the  title  of  the  State,  unless  they 
are  abridged  by  statute,  custom,  or 
prescription,  and  no  one  has  any 
special   or    peculiar  advantage  over 
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another  thereon,  except  by  license  or 
grant  from  the  State.  The  necessity 
for  this  rule  is  obvious,  and  needs  no 
support.  There  are  cases,  but  they 
are  rare,  where  courts  have  attempted 
to  apply  the  law  applicable  to  high- 
ways to  tidal  navigable  streams.  In 
Clement  b.  Barnes,  43  N.  H.  607,  the 
court  upheld  an  action  of  trespass 
qua/re  clausum  fregit  in  favor  of  the 
owner  of  the  banks  against  one  who 
entered  upon  the  shore  and  dug  up 
and  carried  away  a  portion  of  the  soil. 
But  the  doctrine  of  this  case  is  not 
only  extraordinary,  but  wholly  unsup- 
ported by  authority.  It  will  be  seen 
upon  an  examination  of  it  that  it 
bases  its  doctrine  updn,  and  cites  in 
support  of  it,  cases  applicable  only  to 
fresh-water  streams.  In  McManus  t>. 
Carmichael,  3  Iowa,  1,  which  is  a  well- 
considered  case,  and  entitled  to  weight 
as  an  authority,  it  was  held  that  a 
riparian  owner  on  the  banks  of  the 
Mississippi  river  had  no  such  interest 
in  the  soil  between  high  and  low- water 
mark  as  would  enable  him  to  maintain 
trespass  against  one  who  removes  sand 
from  the  shore.  It  is  somewhat  diffi- 
cult to  understand  how  quare  clausum 
fregit  will  lie  at  the  suit  of  one  who 
has  no  interest  in  the  soil  invaded. 
In  Mather  v.  Chapman,  40  Conn.  382, 
it  was  held  that  sea-weed  deposited 
upon  the  shore  between  high  and  low- 
water  mark  belongs  to  the  first  appro- 
priator,  and  that  the  owner  of  adjacent 
land  could  not  maintain  trespass  there 
for. 
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a  special  interest  or  property  in  the  sea  or  stream,  which  endows 
him  with  rights  such  as  are  not  possessed  by  the  public  generally, 
and  which  estop  the  State  from  a  special,  or  any  use  of  the  stream 
or  the  aVoeus  thereof,  to  his  injury  or  prejudice,  without  proper 
compensation  therefor.  If  a  special  right  exists  in  the  shore 
owner,  by  virtue  of  a  grant  from  the  State,  and  which  is  made 
appendant  to  his  land,  this  special  right  cannot  be  destroyed 
without  proper  recompense,  for  its  destruction  or  injury  is  the 
taking  of  private  property,  within  the  meaning  of  the  constitu- 
tion. Thus  the  State  may  by  patent  convey  the  land  on  the  shore 
of  the  stream  to  low-water  mark,1  or  it  may  autho'rize  the  con- 
struction of  wharves,  piers,  quays  and  docks,"  or  it  may  grant  the 
right  of  ferriage  between  opposite  shores,'  or  the  right  of  fishing 
opposite  the  banks,*  and  other  uses  which  it  is  not  necessary  to 
enumerate;  and  when  such  rights  have  been  legally  conferred 
upon  the  riparian  owner  (and  they  are  never  incident  to  the 
land),  they  cannot  be  interfered  with  by  the  State  or  those  acting 
under  authority  given  by  the  State,  without  compensation  for 
the  injury  resulting  therefrom.6 


1  Del.  &  Hud.  Canal  Co.  v.  Lawrence, 
9  N.  Y.  Sup  Ct.  60 ;  Attorney-General 
v.  Boston  Wharf  Co.,  12  Gray  (Mass.), 
583 ;  Winnisimmet  Co.  v.  Wyman,  11 
Allen  (Mass.),  432 ;  Nichols  v.  Boston, 
98  Mass.  39 ;  Morgan  e.  King,  35  N.  T. 
454. 

*  Hale's  de  Jure  Maris,  chap.  6,  p.  73. 

3  The  right  to  set  up  a  ferry  is  a 
franchise  which  no  one  can  exercise 
without  a  license  from  the  State 
(Blissett  v.  Hart,  Willes,  512,  n),  or  by 
prescription.  2  Rolle's  Abr.  140 ;  Lan- 
sing t.  Smith,  4  Wend.  (N.  Y.)  21 ; 
Benson  r>.  Majorie,  10  Barb.  (N.  Y.) 
223;  Young  v.  Harrison,  6  Ga.  139; 
Dyer  n.  Bridge  Co.,  2  Porter  (Ala.), 
296;  Stark.®.  McGowen,  1 N.  &  McC.  (S. 
C.)  387  ;  Nashville  v.  Shelby,  10  Yer- 
ger  (Tenn.),  280 ;  Somerville  0.  Warn- 
Dish,  7  Gratt.  (Va.)  205.  A  riparian 
owner  may  set  up  a  ferry  for  his  own 
use,  but  not  for  the  use  of  others. 
Young  v.  Harrison,  ante ;  People  ®. 
Mayor,  etc.,  32  Barb.  (N.  Y.)  102; 
Norris  t.  Farmers'  Co.,  6  Cal.  690 ; 
Johnson  v.  Erskine,  9  Tex.  1 ;  Sparks 
v.  White,  7  Humph.  (Tenn.)  86 ;  De 
Jure  Maris,  73 ;  Milton  v.  Haddon,  32 
Ala.  30 ;  Tayler  e.  R.  R.  Co.,  4  Jones 
(N.  C),  277 ;  Mills  v.  St.  Clair  Co.,  2 


Gilman  (HI.),  177 ;  Cooper  n.  Smith,  9 
S.  &R.  (Penn.)  26 ;  Trustees  v.  Talman 
13  HI.  27 ;  Murray  v.  Murf  ee,  30  Ark. 
560.  A  ferry  franchise  is  not  an  inci- 
dent of  riparian  ownership.  Patrick 
■B.  Ruffners,  2  Rob.  (Va.)  209  ;  Young 
v.  Harrison,  6  Ga.  130 ;  Stanford  v. 
Mangin,  30  id.  475.  All  unlicensed 
ferries  are  nuisances.  3  Kent's  Com. 
458,  459;  3  Blackstone's  Com.  219. 
But  the  State  may  license  as  many 
ferries  to  and  from  the  same  point  as 
it  chooses.  Dyer  v.  Tuscaloosa  Bridge 
Co.,  2  Porter  (Ala.),  296;  R.  R.  «. 
Douglass,  9  N.  Y.  444 ;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Peters 
(U.  S.),  420;  Bridge  Co.  v.  R.  R.  Co., 
17  Conn.  454 ;  Thompson  ■o.  R.  R.  Co., 
2  Sandf .  Ch.  (N.  Y.)  625 ;  Bridge  Co.  v. 
Fish,  1  Barbour's  Ch.  (N.  Y.)  547; 
Toledo  Bank  v.  Bard,  10  Ohio  (N.  S.), 
622 ;  Canal  Co.  t.  R.  R.  Co.,  11  Leigh 
(Va.),  42 ;  Benson  v.  Mayor,  etc.,  10 
Barb.  (N.  Y.)  223;  R.  R.  Co.  <o.  R.  R. 
Co.,  2  Gray  (Mass.),  5 ;  Eas_t  Hartford 
v.  Bridge  Co.,  13  How.  (U.  S.)  71 ; 
Shorter  v.  Smith,  9  Ga.  517. 

4  Hale's  de  Jure  Maris,  chap.  6,  page 
73  (Hargrave's  Tracts). 

s  Bowman  v.  Wathen.  2  McLean  (IT 
S.).376. 
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Seo.  594.  It  might  with  as  much  propriety  be  claimed  that  an 
owner  of  land  adjoining  my  land  had  an  interest  therein  because 
it  adjoins  my  land,  which  prevents  me  from  making  a  lawful  use 
of  my  land  without  his  consent  or  approbation,  as  to  hold  that, 
when  the  title  of  the  bed  of  a  stream,  as  well  as  to  the  stream 
itself,  is  in  the  State,  it  has  not  the  power  to  authorize  its  use  for 
any  purpose,  without  making  compensation  to  contiguous  owners 
for  all  consequential  injuries.  Interfering  with  the  convenience  of 
others;  without  taking  their  property,  is  never  the  subject  of  com- 
pensation when  occasioned  by  those  acting  under  the  authority  of 
the  State.  This  has  been  decided  in  numerous  instances  by  the 
courts,  both  of  this  country  and  of  England.1  Therefore  where, 
as  in  Iowa*  and  in  New  York,  upon  certain  of  its  navigable 
streams  the  title  of  riparian  owners  is  restricted  to  high-water 
mark,  they  can  be  said  to  have  no  property  or  interest  in  the 
stream  or  its  shore,  more  than  any  other  member  of  the  public, 
and  as  their  property  is  not  taken  by  the  power  of  the  State,  their 
injuries,  if  any,  are  "  damnum  absque  injuria."  ' 

Seo.  595.  But  it  should  not  be  understood  by  this,  that  conse- 
quential damages  can  never  be  recovered  when  they  result  from 
acts  done  under  legislative  authority.  There  may  be  a  taking  of 
property  within  the  spirit  as  well  as  within  the  strict  letter  of  the 
constitution,  where  the  injury  is  a  mere  result  of  the  use  of  other 
property  under  a  legislative  grant.  But  I  understand  the  rule 
to  be,  that  when,  by  the  use  of  adjoining  property,  for  the  pur- 

1  Canal  Co.  v.  R.  R.  Co.,  9  Paige  (N.  Taffe  Vale  R.  R.  Co.,  5  H.  N.  679; 
T.),  323 ;  Fletcher  v.  R.  R.  Co.,  25  Hinchman  v.  R.  R.  Co.,  2  C.  E.  Green 
Wend.  (N.  Y.)  462 ;  R.  R.  v.  Applegate,  (N.  JJ,  75 ;  Wilson  e.  Mayor,  1  Den. 
8  Dana  (Ky.),  289  ;  Arnold  v.  R.  R.  Co.,  (N.  Y.)  595  ;  Blyth  e.  Birmingham,  11 
49  Barb.  (N.  T.)  108 ;  Smith  t>.  Boston,  Exchq.  785  ;  Macy  v.  Indianapolis,  17 
7  Cush.  (Mass.)  234 ;  Hamilton  v.  R.  R.  Ind.  267 ;  Graves  «.  Otis,  2  Hill  (N.  Y), 
Co.,  9  Paige  (N.  Y.)  171 ;  Rex  v.  Morris,  466 ;  Brand  V.  Hammersmith  R.  R.,  1  L. 
IB  &  Ad.  441;  Lansing®.  Smith,  8Cow.  R.  Ex.  130 ;  Turner  v.  R.  R.  Co.,  16  Barb. 
(TS.  T.)  146;  Steele  v.  Inland  Locks  (N.  Y.)  100;  Abrahams  ».  R.  R.  Co,,  16  Q. 
Nav.  Co.,  2  Johns.  283;  Harris  v.  B.  384 ;  Williams  v.  Wilcox,  8  Ad.  &  El. 
Thompson,  9  Barb.  (N.  Y.)  350;  Wil-  314;  Attorney-Generals.  Southampton 
liams  v.  R.  R.  Co.,  18  ST.  Y.  222 ;  First  R.  R.,  8  Sim.  78 ;  Proprietors  v.  New- 
Baptist  Church  v.  R.  R.  Co.,  6  Barb,  comb,  7  Mete.  (Mass.)  276;  Caster®. 
(N.  Y.)  313 ;  Cochran  v.  Van  Surley,  20  Mayor,  43  N .  Y .  399  ;  Wilson  e .  Black 
Wend  365 ;  Drake  v.  R.  R.  Co.,  7  Barb.  Creek  Marsh  Co.,  2  Peters  (U .  S . ),  245 ; 
(N.  Y.)  508 ;  Flint  v.  Toledo  R.  R.  Co.,  Vassar  v.  R.  R.  Co.,  42  Ga.  631. 
49  I1L  184 ;  R.  R.  Co.  «.  Kerr,  62  Penn.  s  Haight  v.  Keokuk,  4  Iowa,  199. 
St.  353: 1  Am.  Rep.  471 ;  Ely  v.  Roches-  8  The  People  <o.  Canal  Appraisers, 
ter,  26  Barb.  (N.  Y.)  138;  Vaughn  v.  33  N.  Y.  461. 
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poses  contemplated  by  the  grant,  the  property  of  others  is  directly 
invaded  by  some  physical  agency  that  produces  an  actual  physical 
invasion  of  the  property  over  which  it  passes,  or  is  sent,  and 
thereby  impairs  the  use  of  the  property,  that  this  is  a  taking  of 
property  which  entitles  the  owner  of  the  property  injured  to 
compensation,  even  though  the  invasion  and  damage  is  only  occa- 
sional. But  where  the  injury  is  a  remote  consequence  of  an  act, 
and  not  a  direct  or  necessary  result,  and  does  not  operate  as  a 
physical  interference  with  property,  or  impose  upon  it  an  onerous 
servitude,  and  only  occurs  at  intervals,  it  is  strictly  consequential 
damage,  that  cannot  be  the  subject  of  an  action.1 


Sec.  596.  In  this  country  each  State  has  exclusive  jurisdiction 
and  control  over  its  inland  streams  that  are  not  avenues  of  com- 
mercial intercourse  with  other  States,  and  may  deal  with  them  as 
it  pleases.     It  may  authorize  the  erection  of  wharves,  piers,  docks 


i  People  v.  Kerr,  37  Barb.  (N.  T.) 
357;  Pumpelly  v.  Green  Bay  Co.,  15 
Wall.  (U.  S.)  166 ;  Rickett  v.  R.  K.  Co., 
2  H.  L.  Cas.  175 ;  Brand  v.  Hammer- 
smith R.  R.  Co.,  L.  R.,  2  Q.  B.  223; 
Alexander  ».  Milwaukie,  16  Wis.  247 ; 
In  Bamford  t>.  Turnley,  6  L.  T.  (N.  S.) 
721,  the  court  says :  "  That  law  is  a  bad 
one,  which,  for  public  benefit,  inflicts 
injury  and  loss  upon  a  citizen  without 
compensation." 

In  Eaton  ®.  Boston,  Concord  &  Mon- 
treal R.  R.,  51  N.  H.  504 ;  12  Am.  Rep. 
147,  this  question  is  very  fully  and 
ably  discussed  by  Smith,  J.  "If," 
says  he,  "  property  in  land  consists  in 
certain  essential  rights,  and  a  physical 
interference  with  the  land  subverts 
one  of  those  rights,  such  interference 
■  takes,'  pro  tanto  the  owner's  property. 
The  right  of  indefinite  user  is  an  es- 
sential quality  or  attribute  of  absolute 
property,  without  which,  absolute 
property  can  have  no  legal  existence. 
Use  is  the  real  side  of  property." 
Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
(U.S.)  166;  People  v.  Nearing,  27  N. 
Y.  306;  Lancaster  v.  Richardson,  4 
Lans.  (N.  Y.)  136 ;  Morse  v.  Stocker,  1 
Allen  (Mass.),  150 ;  Tates  v.  Milwaukie, 
10  Wall.  (U.  S.)  497 ;  Yates  v.  Judd,  18 
Wis.  274 ;  Lee  v.  Pembroke  Iron  Co., 
57  Me.  481 ;  R.  R.  Co.  v.  R.  R.  Co.,  20  N. 
J.  61 ;  Alexander  v.  Milwaukie,  16  Wis. 


247;  Thurston  v.  St.  Joseph,  51  Mo. 
510 ;  11  Am.  Rep.  463 ;  Lackland  v.  R.R. 
Co.,  31  Mo.  180.  In  this  case  Naptoit, 
J.,  in  discussing  the  right  of  the  plain- 
tiff to  recover  for  being  cut  off  from 
the  beneficial  use  of  the  street  in  front 
of  his  premises,  by  the  erection  of  a 
railroad  thereon,  said,  "  As  to  the 
ownership  of  the  soil  of  the  street,  the 
question  is  of  no  practical  importance. 
The  right  of  an  owner  of  a  lot  in  a 
town  to  the  use  of  the  adjoining  street, 
is  as  much  property,  as  the  lot  itself, 
and  the  legislature  can  no  more  deprive 
a  man  of  one,  than  the  other,  without 
compensation."  See  Atkinson  v.  Phila. 
&  Trenton  R.  R.  Co.,  14  Haz.  Pa.  Reg. 
(U.  S.  C.  C.)  10,  where  an  injunction 
was  refused  to  restrain  the  laying  of  a 
railroad  track  along  a  highway,  unless 
it  was  established  that  the  plaintiff's 
property  was  to  be  affected  thereby  and 
some  private  right  invaded.  Cincin- 
nati College  t>.  Nesmith,  2  Cin.  (Ohio) 
24;  Stale  t>.  Lanerack,  34  N.  J.  201  ; 
Richardson  v.  Vt.  Central  R.  B.  Co.,  25 
Vt.  465.  In  People  v.  Manhattan  Gas 
Light  Co.,  64  Barb.  (N.  Y.)  55,  it  was 
held  that  while  the  legislature  might 
license  a  public  nuisance,  it  could  not 
authorize  a  use  of  property  that  worked 
a  violation  of  private  rights,  without 
compensation.  See  Adams  v.  R.R.Co., 
18  Minn.  263 
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or  dams,  thereon,  or  the  erection  of  bridges  over  them,  or 
even  divert  the  water  thereof,  and  entirely  destroy  their  naviga- 
bility ;  and  upon  such  streams,  whatever  is  done  by  individuals 
strictly  within  the  scope  of  the  power  given,  is  lawful,  and  can- 
not be  regarded  either  as  a  public  or  private  nuisance.1 

1  In  Bailey  v.  Philadelphia  R.  R.  Co., 

4  Harrington  (Del.),  489,  it  was  held 

that  the  State  has  the  right  of  a  pro- 
prietor over  navigable  streams  entirely 

within  its  borders,  and  may  obstruct, 

or  entirely  close  up  such  streams  at  its 

pleasure.      In    Glover    v.   Powell,    2 

Stockt.  (N.  J.)  211,  it  was  held  that  as 

to  small  arms  of  the  sea  stretching 

back  into  the  country,  the  legislature 

is  the  judge  of  their  navigability  for 

useful  purposes,  and  may  keep  them 

open  for  that  purpose,  or  deal  with 

them  at  its  pleasure.     Crittenden  a. 

Wilson,  5  Cow.  (N.  T.)  165  ;  Bridge 

Co.  e.  R.    R.    Co.,   5   Paige    (N.    Y.), 

554;    Ren  wick  v.  Morris,  7    Hill  (N. 

T.),  575  ;  Gibbons  ■«.  Ogden,  9  Wheat. 

(U.     S.)    1;    The    Daniel    Bell,     10 

Wall.  (U.  &)  557 ;  The  Montebello,  11 

id.  411 ;  The  Wharf  Case,  3  Bland's  Ch. 

(Va.)    383;    Grai.t   v.   Davenport,    18 

Iowa,  79 ;  Duttou  v.  Strong,  1  Black 

(IT.  S.),  1.    But  it  must  be  understood 

that  neither  the  state  or  general  gov- 
ernment   can    do    any    act  that  will 

entirely  destroy  the  navigability  of  an 

arm  of  the  sea,  or  an  inter-State  stream. 

Cox  d.  The  State,  3  Black  (Ind.),  193 ; 

Bennett  v.  Baggs,  1  Bald.  (U.-  S.  C.  C.) 

60 ;  Cornfield  a.  Caryell,  4  Wash.  (U.S. 

C.C.)  371 ;  Pollard's  Lesee  v.  Hagan,  3 

How.  (U.S.)  229.     The  States  have  the 

right  to  legislate  upon  all  subjects  af- 
fecting the  police  regulations  of  the 

stream.      Cornfield   v.  Caryell,    ante. 

In  Wilson  v.  Black  Bird  Creek  Marsh 

Co.,  2  Peters  (IT.  S.),  245,  the  legislature 
of  Delaware  authorized  the  Marsh  Com- 
pany to  erect  a  dam  across  a  small  salt- 
water creek,  an  arm  of  the  Delaware 
river.  The  defendants,  Wilson  et  al., 
who  were  the  owners  of  a  sloop  duly 
licensed  and  enrolled  by  the  govern- 
ment, broke  and  in j  ured  the  dam.  The 
plaintiffs  had  a  judgment  in  the  State 
courts,  and  upon  appeal  to  the  United  ' 
States  court,  the  judgment  was  sus- 
tained, upon  the  ground  that  no  essen- 
tial right  of  navigation  was  abridged, 
and,  as  the  dam  had  the  effect  of  en- 
hancing the  value  of  property,  and 
really  wrought  a  public  benefit,  and  as 


the  State  law  authorizing  the  dam,  con 
flicted  with  no  law  of  the  general  gov- 
ernment, it  could  not  be  held  invalid  as 
being  repugnant  to  the  power  to  regu- 
late commerce.  See,  also,  State  ». 
Wilson,  3  N.  H.  321.  But  if  the  gen- 
eral government  should  see  fit  to  assert 
its  jurisdiction  over  such  streams,  there 
can  be  no  question  that  all  State  laws 
affecting  the  same  would  have  to  yield 
to  the  superior  jurisdiction.  Devoe  v. 
Penrose  Perry  Bridge  Co.,  3  Am.  Law 
Reg.  (U.  S.)  79 ;  Works  v.  Junction  R. 
R.  Co.,  5  McLean  (U.  S.),  425 ;  The 
Passaic  Bridges,  3  Wall.  (U.  S.)  782. 

The  right  of  the  State  government 
to  partially  obstruct  the  navigation  of 
its  tide  waters  has  repeatedly  been 
recognized  by  the  federal  courts,  by 
authorizing  the  erection  of  bridges. 
United  States  v.  Bedford  Bridge  Co.,  1 
W.  &  M.  (U.  S.)  302 ;  Silliman  v.  Hudson 
River  Bridge  Co.,  2  Wall.  (U.  S.)  403  ; 
Works  v.  Junction  R.  R.  Co.,  5  McLean 
(U.  S.),  425 ;  Columbus  Ins.  Co.?;.  Peoria 
Bridge  Ass.,  6  id.  60 ;  Jolly  v.  Terre 
Haute  Drawbridge  Co.,  id.  137.  But 
this  is  subject  to  the  control  of  federal 
courts.  Devoe  u.  Penrose  Perry  Co., 
3  Am.  Law  Reg.  .79.  And  that  it 
shall  interfere  as  little  as  possible  with 
navigation.  Columbus  Ins.  Co.  v.  Peoria 
Bridge  Ass.,  ante.  And  to  the  further 
qualification  that  it  cannot  authorize 
any  material  obstruction  to  be  placed 
in  or  over  even  a  tributary  of  an  inter- 
State  or  tidal  stream.  Columbus  Ins. 
Co.  v.  Curtenas,  6  McLean  (U.  S.),209; 
Jolly  v.  Terre  Haute,  etc.,  ante.  In 
furtherance  of  public  improvement  it 
may  authorize  a  partial  diversion  of  the 
surplus  water.  Woodman  v.  Kilburn 
Manufacturing  Co.,  15  Am.  Law  Reg. 
238.  But  the  public  use  must  not  be 
thereby  impaired,  or  private  rights  in- 
jured. Lonsdale  Co.  v.  Moies,  21  L.  R. 
(U.  S.)  648.  And  all  erections  in  or  over 
such  streams  must  be  of  the  most  ap- 
proved description,  and  supplied  with 
the  best  appliances  to  prevent  obstruc- 
tion. Packet  Co.  v.  The  Peoria  Bridge 
Ass.,  38  HI.  467  ;  United  States  v.  The 
R.  R.  Bridge  Co.,  6  McLean  (U.  S.),  517. 
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But  if  the  powers  of  the  act  are  exceeded,  or  are  exercised  in 
a  manner  different  from  that  provided  in  the  grant  of  authority, 
or  if  the  act  can  be  done  so  as  not  to  be  a  nuisance,  and  the  crea- 
tion of  a  nuisance  by  the  exercise  of  the  power  given  is  not 
fairly  the  result  of  the  exercise  of  the  power  conferred,  the  grant 
will  be  no  proctition,  and  the  party  doing  the  acts  will  be  charge- 
able for  a  nuisance  either  by  indictment  or  at  the  suit  of  persons 
injured  thereby,  the  same  as  though  there  had  been  no  color  of 
authority  given  for  their  exercise.1 

Sec.  597.  But  over  tidal  streams,  and  in  fresh-water  navigable 
streams,  that  are  avenues  of  commercial  intercourse  with  other 
States,  the  States  through  which  they  pass  have  only  a  limited 
jurisdiction.  The  general  government,  under  the  power  dele- 
gated to  it  to  regulate  commerce  between  the  States,  has  the  ulti- 
mate and  superior  jurisdiction  over  such  streams,  and  the  State 
cannot  authorize  any  act  to  be  done  thereon  that  will  materially 
interfere  with  their  navigability.  The  strict  doctrine  that  no 
obstruction  can  be  made  therein  under  State  authority  that  in 
any  measure  interferes  with  navigation,  is  not  observed,  because 
the  State  is  treated  as  having  a  quasi  jurisdiction  over  the  streams.' 

1  Com.  c  B.  B.  Co.,  2  Gray  (Mass.),  54;  risks.    If  it  meets  the  requirements 

Com.  v.  New  Bedford  B.  B.  Co.,  id.  339;  of  the  act  of  incorporation,  and  is  not 

Com.  d.  Vt.  &  Mass.  R.  B.  Co.,  4  id.  22;  such  a  one,  the  charter  is  violated.     If 

Benwick  v.  Morris,  7  Hill  (N.  Y.),  575  ;  it  meets  the  act  of  incorporation  and 

Lawrence  v.  B.  R.  Co.,  16  Ad.  &  El.  643 ;  is  yet  a  material  obstruction  to  naviga- 

Brown®.  Cayuga  R.B.  Co.,  12  N.T.  487;  tion,  the  act  is  a  nullity  for  want  of 

Navigation  Co.  v.  Boon,  6  Barr.  (Penn.)  power  in  the  State  to  authorize  it." 

379 ;  Harris  v.  Thompson,  9  Barb.  (N.  In  Columbus  Ins.  Co.  n.  Peoria  Bridge 

T.)350;  Clark  e.  Syracuse,  13  id.  32;  Association,  6  McLean  (U.S.),  70,  the 

Hopkins  v.  Birmingham  &  Staffordshire  court  said :  "  The  State  may  authorize 

B.  R.  Co.,  1  L.  T.  (N.  S.)  308  ;  Attorney-  an  erection  that  does  not  materially 

General  v.  Bradford  Canal,  etc.,  Co.,  15  obstruct   navigation.      Every    bridge 

id.  9  ;  Davis  v.  Mayor,  etc.,  14  N.  T.  526 ;  may  in  a  certain  sense  be  said  to  be 

Bex  v.  Pease,  4  B.  &  Ad.  301.  an  obstruction,  but  that  delay  and  risk 

s  In  Jolly  v.  Terre  Haute  Draw  Bridge  which  is  inseparable  from  the  thing 

Co.,  6  McLean  (U.  S.),  the  defendants  which  the  State  has  the  power  to  create, 

erected  a  bridge  under  authority  given  does  not  make  it  a  nuisance." 

by  the  legislature  of  Indiana.      The  In  Columbus  Ins.  Co.  v.  Curtenas,  6 

act  provided  that  the  bridge  should  be  McLean  (U.  S.),  209,  it  was  held  that  a 

provided  with  a  "  convenient  draw."  State  cannot  authorize  a  material  ob- 

The  complaint  was  that  it  was  not  pro-  struction  to   navigation    in  a  stream 

vided  with    such  a  draw,  in  conse-  over  which  the  general  government 

quence  of  which  the  plaintiff's  boat  has  jurisdiction.    But  that  a  plea  in 

was  injured.    Dummond,  J.,  upon  this  bar  of  an  action  for  damages  arising 

point,  said:    "  The  language  ' conven-  from  injuries  received  from  such  an 

ient  draw,'  imports  a  draw  which  can  obstruction,  that  merely  alleges  that 

be  passed  without  vexation,  delay  or  the   obstruction    was    erected    under 


NAVIGABLE  STREAMS.  631 

Hence  when  an  act  is  done  therein  under  State  authority,  as  the 
erection  of  a  bridge,  dam  or  other  erection  in  or  over  the  stream, 
although  operating  as  a  slight  obstruction  to  navigation,  it  will  not 
be  regarded  as  a  nuisance  if  the  public  benefit  therefrom  is  equal  to 
the  inconvenience  created  thereby  to  navigation.1  The  common- 
law  rule  is  not  observed  by  the  United  States  courts  in  dealing 
with  obstructions  to  navigation  created  under  State  authority,  for 
the  reason  that  such  acts  are  regarded  as  having  been  done  under 
quasi  authority,"  and  if  they  are  really  of  public  benefit,  and  aids 
to  commerce,  they  will  not  be  regarded  as  nuisances  unless  the 
public  injury  overbalances  the  public  benefit.'  But  this  is  sub- 
ject to  the  restriction  that  the  State  may  not  authorize  a  material 
obstruction  to  navigation.*  And  when  such  an  obstruction,  that 
materially  interferes  with  the  use  of  the  stream  for  the  purposes 
of  public  passage,  is  erected,  even  under  authority  from  the 
State,  it  is  a  nuisance,  and  the  party  erecting  it  is  liable  for  all 
damages  resulting  therefrom  to  individuals,  and  to  indictment  in 
behalf  of  the  public,  and  the  authority  conferred  by  the  State  is  no 
protection  or  defense."  Neither  is  it  any  defense  that  the  struc- 
ture is  useful  to  the  public,  and  an  essential  aid  to  commerce  as  a 
bridge,  a  wharf,  or  other  encroachment  in  or  over  the  stream.' 

Sec.  598.  The  State  occupies  to  such  streams  the  same  relation 

State  authority,  is  bad.    It  should  also  v.  Junction  E.  R.  Co.,  5  McL.  (IT.  S.) 

allege  that  the  erection  is  not  a  mate-  425 ;  Jolly  v.  Terre  Haute  Bridge  Co., 

rial  obstruction.     The  fact  that  the  6  id.  237;  Atkinson  v.  Phila.,  etc.,  R. 

obstruction  will  result  in  real  advan-  R.  Co.,  4  Haz.  Pa.  Reg.  10;  Woodman 

tage  to  the  public  does  not  rob  it  of  v.  Kilboum  Mf'g  Co.,  15  Am.  Law 

the  character  of  a  nuisance,  if  it  really  Reg.  288 ;  Penn.  v.  Wheeling  Bridge 

obstructs  navigation.    Works  v.  June-  Co.,  13  How.  (U.  S.)  519. 

tion  R.  R.  Co.,  5  McLean  (TJ.  S.),  424.  !  Griffing  v.  Gibb,  ante. 

Advantages  and  disadvantages  cannot  *  Columbus  Ins.  Co.  v.  Curtenas,  6 

be  balanced  in  such  a  case.     Pennsyl-  McL.  (TJ.  S.)  207 ;  Jolly  «.  Terre  Haute 

vania  v.  Wheeling  Bridge  Co.,  9  West.  Bridge  Co.,  id.  237 ;  Columbus  Ins.  Co. 

Law  Jour.  535;  13  How.  (TJ.  S.)  519  ;  v.  Peoria  Bridge  Co.,  id.  70. 

Butter  v.  King,  6  Ind.  165.    A  wharf  is  4  Pennsylvania  v.  Bridge  Co.,  13  How. 

not  necessarily  a  nuisance,  whether  it  (TJ.  S.)  519. 

is  a  question  of   fact.      Laughlin  v.  'Id.;  R.  R.  Co.  0.  Ward,  2  Black  (TJ. 

Lamasco,  6  Ind.  223.  S.),  485 ;  Works  v.  Junction  R.  R.  Co., 

1  Devoe  v.  Penrose  Perry  Bridge  Co.,  6  McLean  (U.  S.),  428 ;  Georgetown  v. 

3  Am.  L.  R.  79 ;  Griffing  v.  Gibb,  1  Canal  Co.,  12  Peters  (TT.  S.),  91. 

McA  (TJ.  S.)  212 ;  Columbus  Ins.  Co.  v.  •  Pennsylvania   v.   Bridge    Co.,    13 

Peoria  Co.,  McLean  (TJ.  S.),  70 ;  United  How.  (TJ.  S.)  519  ;  The  Passaic  Bridges, 

States  v.  Bedford  Bridge  Co.,  1  W.  &  3  Wall.  (TJ.  S.)  782 ;   Baird  v.  Shore 

M  (TJ.  S.)  402 ;  Silliman  v.  Hudson  R.  Line  Railroad  Co.,  6  Blatch.  (C.  C.  O. 

R.'  R.  Co.,  4  Bl.  (TJ.  S.)  66, 395 ;  Works  S.)  276. 
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that  a  riparian  owner  on  a  fresh- water  stream,  whose  title  extends 
to  the  center  thereof,  occupies  to  it.  It  may  make  or  authorize 
any  use  of  the  stream  that  does  not  essentially  interfere  with  its 
proper  and  free  use  for  the  purposes  of  navigation,  but  beyond 
that  it  cannot  go,  or  authorize  others  to  go,  and  any  wharf, 
bridge,  dam  or  other  erection  made  under  State  authority, 
that  is  in  any  essential  degree  an  interference  with  the  free  navi- 
gation of  the  stream,  is  a  nuisance,  and  liable  to  be  redressed 
as  such  in  the  federal  courts.1 

Sec.  599.  Therefore  it  will  be  seen  that  the  decisions  of  the 
United  States  court,  involving  questions  of  nuisance,  by  obstruc- 
tions erected  under  State  authority,  are  not  authorities  upon  the 
question  of  unauthorized  obstructions.  As  to  those,  the  United 
States  courts  follow  the  common-law  rule,  and  hold  such  obstruc- 
tions unlawful  and  a  nuisance,  irrespective  of  the  question  of 
benefits,  public  or  private,  resulting  therefrom.  But  encroach- 
ments upon  the  sea  that  do  not  amount  to  an  appropriation  of  it, 
or  an  obstruction  to  navigation,  or  an  injury  to  a  port,  are  not 
treated  as  nuisances,  and  being  purprestures  merely,  are  tolerated 
where  individual  convenience  demands  it,  and  no  public  incon- 
venience or  injury  results  therefrom.* 

Sec.  600.  The  State  may  authorize  improvements  to  be  made 
in  any  navigable  stream,  tidal  or  non-tidal,  by  clearing  out  its 
bed,  deepening  its  channel,  or  otherwise,  but  these  changes  must 
be  improvements,  or  at  least  must  not  operate  to  impair  naviga- 
tion.' So  too,  it  may  authorize  the  erection  of  wharves  below 
low- water  mark  to  render  access  to  the  port  more  easy  and  con- 
venient, and  authorize  the  erection  of  piers,  slips  and  docks,  in  a 
reasonable  manner,  and,  being  in  aAd  of  navigation  and  commerce 

1  Packet  Co.  v.  Atlee,  7  Am.  L.  R.  752.  tection.    Gibbons  v.  Ogden,  9  Wheat. 

Reversed  by  the   United   States  Su-  (IT.  S.)  1 ;  Works  v.  Junction  R.  R.  Co., 

preme    Court   March   4,    1875.      See  5  McLean  (XJ.  S.),  425 ;  Columbus  Ins. 

Albany  Law  Journal  of   March  5th.  Co.  s.    Curtenas,  6  id.  209;  Jolly  o. 

Woodman  v.  Kilborn  Manufacturing  Terre  Haute  Drawbridge  Co.,  id.  518. 
Co.,  1  Abb.  (U.  S.  C.  C.)  158 ;  Oilman  v.        »  Avery  v.  Pox,  1  Abb.  (U.  S.  C.  C.) 

Philadelphia,  3  Wall.  (U.  S.)  703.  246 ;  Oilman  v.  Philadelphia,  3  Wall. 

s  Wilson  v.  Blackbird  Creek  Marsh  (U.  S.)  713  ;  Palmer  v.  Cuyahoga  Co., 

Co.,  2  Peters  (U.  S.),  245.    But,  when  3  McLean  (U.  S.),  226  ;  Williams  <o. 

a  real  obstruction  to  navigation  results,  Beardsley,  2  Carter  (Ind.),  391 ;  Spoonei 

the  authority  of  the  State  is  no  pro-  «.  McConnell,  5  McLean  (U.  S.),  337. 
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by  furnishing  facilities  for  the  approach  and  safety  of  vessels,  and 
for  lading  and  unlading  them,  these  erections  will  not  be  regarded 
as  nuisances,  unless  they  materially  interfere  with  free  navigation 
to  the  stream  or  port.1  But  all  such  erections  below  low -water 
mark  are  made  at  the  peril  of  having  them  declared  nuisances  by 
the  federal  courts,  if  they  unreasonably  or  essentially  impair  the 
convenience  or  safety  of  navigation,  unless  congress  has  conferred 
the  power  upon  the  State  or  corporation  to  make  the  erections," 
or  unless  the  title  to  the  bed  of  the  sea,  bay  or  stream  below  low- 
water  mark,  is  vested  in  the  corporation  erecting  them  or  author- 
izing their  erection,  by  grant,  prior  to  the  revolution,  with 
authority  to  erect  wharves,  piers,  etc.8 

Seo.  601.  The  State  being  the  owner  of  the  shore  of  tidal 
streams,  that  is,  of  the  space  between  high  and  low- water  mark, 
may  grant  the  same  to  individuals  or  corporations,  and  such  grant 
vests  in  the  grantee  a  quasi  franchise,  for  the  use  of  the  portion 
of  the  stream  so  conveyed  in  any  way  that  the  State  could  use  it. 
The  title  being  derived  from,  the  State,  carries  with  it  all  the 
rights  incident  to  the  property  in  the  State.  If  the  State  had 
the  right  to  erect  a  wharf  on  the  portion  of  the  stream  covered 
by  the  grant,  the  grantee  takes  the  same  right  as  incident  to  the 
estate  granted,  and  the  State  is  estopped  from  pursuing  him  for 
a  purpresi/ure,  unless  he  extends  his  erections  beyond  the  limits 
of  his  grant,  and  can  only  pursue  him  for  a  nuisance  when  his 
erections  amount  to  an  actual  material  obstruction  to  navigation.* 

Sec.  602.  Any  unauthorized  obstruction  of  a  navigable  stream, 

5  Devoe  v.  Penrose  Ferry  Co.,  3  Am.  Dickinson  v.  Codman,  1  Sandf.  Ch.  (N. 

Law  Bep.  (U.  8.)  79.  Y.)  214 ;  Verplanck  v.  New  York,  2 

8  Pennsylvania  v.  Wheeling  Bridge  Edw.  Ch.  (N.  T.)  220 ;  Mayor,  etc.,  v. 

Co.,  13  How.  (U.  S.)  578.  Scott,  1  Caines  (N.  Y.),  543  ;  Killinag- 

*  In  New  York  city,  tha  corporation  smith  v.  Ground,  5  Whart.  (Penn.)  459; 
under  their  original  charter  on  Man-  Com.  v.  Shaw,  14  S.  &  R.  (Penn.)  13  ; 
hattan  island  owns  the  lands  under  Ball  «.  Slack,  2  Whart.  (Penn.)  530. 
the  East  river  to  a  point  400  feet  be-  4  Delaware  &  Hudson  Canal  Co.  v. 
yond  low- water  mark.  The  ownership  Lawrence,  9  N.  Y.  Sup.  Ct.  163;  Wil- 
of  the  land  between  high  and  low-  liams  u.  Wilcox,  8  Ad.  &  El.  314 ; 
•  water  mark  is  regarded  as  vesting  a  Abraham  et  al.  v.  The  Great  Western 
franchise  in  the  owner  which  author-  Bailroad  Co.,  16  Q.  B.  584  ;  Attorney- 
izes  the  erection  of  public  or  private  General  v.  Southampton  Railroad  Co., 
wharves,  not  impeding  navigation,  and  9  8imons,  78.  See  Lord  Darcy  u.  Ask- 
to  charge  tolls  for  the  use  of  the  same,  with,  Hobart,  234. 

80 
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whether  an  actual  hindrance  to  navigation  or  not  is  a  nuisance, 
and  is  indictable  as  such  even  though  it  is  really  of  public  advant- 
age and  a  great  convenience  to  those  navigating  the  stream.  In 
Rex  v.  Ward,  4  Ad.  &  El.  384,  the  defendant  was  indicted  for 
erecting  a  causeway  and  wharf  projecting  into  the  harbor,  and 
raised  on  a  kind  of  platform.  The  causeway  was  originally  of 
gravel,  shingle  and  stone,  called  a  hard,  and  sloping  into  the  water. 
Subsequently  the  wharf  was  considerably  lengthened,  extending 
up  the  harbor.  It  was  then  raised  on  piles  and  considerably 
heightened,  and  instead  of  sloping  down  into  the  water  as  it  had 
formerly  done  at  the  extremity,  it  was  five  feet  and  four  inches 
higher  than  the  shore.  It  appeared  that  small  vessels  were* 
obstructed  in  their  tacking,  by  the  causeway,  when  pursuing  their 
way  up  the  harbor  with  the  tide ;  also  that  square  rigged  vessels, 
lightermen  and  row  boats  were  exposed  to  some  inconvenience 
thereby,  both  as  to  navigation  and  landing.  On  the  other  hand, 
it  appeared  that  the  causeway  and  wharf  were  a  great  public 
benefit  in  launching  and  landing  boats  more  readily,  and  that 
steamboats  and  other  vessels  could  approach  that  wharf  when 
they  could  not  at  others,  and  that  vessels  obtained  shelter  from 
the  quay.  The  jury  found  that  an  impediment  had  been  created 
by  the  causeway  and  wharf,  but  that  the  inconvenience  was  coun- 
terbalanced by  the  public  benefit.  Upon  this  verdict  the  court 
held  that  the  defendants  were  guilty  of  a  nuisance,  and  directly, 
and  in  terms  overruled  the  doctrine  of  Rex  v.  Russell,  6  B.  &  C. 
566,  in  which  it  was  held  that  if  the  public  benefit  arising  from 
an  obstruction  is  equal  to  the  public  inconvenience,  no  nuisance 
could  be  predicated  of  it. 

Lord  Denman  said :  "  I  must  say  that  if  the  violation  of  rights 
which  belong  to  any  part  of  the  public  is  to  be  vindicated  by  the 
benefit  which  is  to  arise  in  another  part  of  the  public  elsewhere, 
we  are  introducing  inquiries  of  a  most  vague  and  unsatisfactory 
nature,  and  entering  into  speculations  upon  which  no  judge  can 
be  expected  to  decide."  ' 

1  In  People  v.  St.  Louis,  5  Oilman  an  individual  as  amounts  to  a  nuisance, 

(01.),  351,  it  was  said :    "  While  the  though  sufficient  room  for  passage  is  * 

State  may  partially  obstruct  naviga-  left,  the  fact  that  the  public  is  really 

ble  streams  for  the  public  benefit,  yet,  benefited  by  the  obstruction,  will  not 

individuals  have  no  such  right,  and  be  considered."    Dobson  v.  Blackmore, 

where  such  an  obstruction  is  made  by  9  Ad.  &  EL  (Q.  B.)  991 ;   a  floating- 
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Sec.  603.  In  Rex  v.  Oroavenor,  2  Starkie,  511,  the  defendants 
were  indicted  for  erecting  a  wharf  on  the  river  Thames,  to  the 
injury  of  the  navigation  of  the  river.  It  appeared  that  the  wharf 
was  erected  between  high  and  low-water  mark,  and  extended  for 
a  considerable  distance  along  the  river ;  and  that  before  the  wharf 
was  erected  the  recess  afforded  a  place  of  refuge  in  time  of  storm> 
and  that  the  eddy  water  which  it  had  used,  afforded  greater  con- 
venience for  the  passage  of  watermen.  It  appeared  on  the  part 
of  the  defendants  that  they  had  rented  the  portion  of  the  river 
occupied  by  their  wharf  from  the  corporation  of  London,  who 
were  the  conservators  of  the  river,  and  had  a  right  to  make  or 
authorize  such  erections,  between  high  and  low- water  mark,  and 
that  their  wharf  was  a  public  benefit ;  that  the  projection  which 
had  existed  previously  had  occasioned  an  eddy  which  had 
caused  a  deposit  of  mud,  in  the  river,  and  a  diversion  of  the 
stream,  and  that  the  embankment  would  tend  to  remove  it,  and 
thereby  be  of  material  benefit  to  the  navigation  by  removing  any 
collection  of  mud. 


dock  cutting  off  access  from  the  river. 
Rose  v.  Groves,  5  M.  &  G.  613 ;  placing 
timbers  in  the  river  so  as  to  prevent 
approach  to  plaintiff's  premises.  Bex 
«.  Ward,  4  Ad.  &  El.  384 ;  an  embank- 
ment extending  into  a  navigable  river, 
although  of  great  advantage  to  navi- 
gation, was  held  a  nuisance,  because  it 
actually  obstructed  navigation.  Anony- 
mous, Buss.  Cr.  379 ;  a  floating-dock 
■was  held  a  nuisance,  although  bene- 
ficial for  repairing  ships.  To  the  same 
effect,  Hecker.  n.  N.  T.  Balance  Co.,  13 
How.  Pr.  (N.  Y.)  549 ;  Penniman  v. 
Same,  id.  40;  Hawkins'  P.  C,  chap. 
75,  §  11 ;  Bose  v.  Miles,  4  M.  &  G.  101. 
Barges  moored  across  a  public  river, 
in  a  manner  to  obstruct  navigation  or 
prevent  access  to  the  shore.  The  C. 
D.,  Jr.,  Newb.  Admr.  501 ;  King  v. 
Sanders,  2  Brevard  (S.  C),  111.  See, 
also,  Hart  c.  Mayor  of  Albany,  3  Paige 
(N.  T.),  213 ;  throwing  ballast  into  the 
sea  in  a  port.  Bucklesbank  v.  Smith, 
2  Burr.  656  ;  Begina  v.  Stephens,  1 L.  B. 
(Q.  B.)  701 ;  throwing  rubbish  from 
quarry  into  river.  Gerrish  v.  Brown, 
51  Me.  255 ;  Davis  v.  Winslow,  51  id. 
289  ;  throwing  edgings  from  logs  and 
boards  into  public  river.  Manhattan 
Gas  Co.  v.  Barker,  7  Bobt.  (N.  T.)  523 ; 
H.  E.  K.  Co.  v.  Loeb,  id.  412 ;  Mayor, 


etc.,  t>.  Baumberger,  id.  218 ;  refuse 
from  breweries  discharged  into  stream 
or  any  refuse  calculated  to  fill  up 
the  stream  or  impede  navigation  or 
render  the  port  unpleasant.  Bex  v. 
Medley,  6  C.  &  P.  292 ;  refuse  from 
gasworks.  Attorney-General  v.  Brit- 
tain,  0  B.  &  C.  579,  cited  as  MS.  case  ; 
a  quay  in  river  that  impedes  or  ob- 
structs navigation  of  small  craft.  Bex 
v.  Grosvenor,  2  Starkie,  511 ;  Altee  v. 
Packet  Co.,  decided  in  U.  S.  Sup.  Ct. 
Mar.  4, 1875,  not  yet  reported ;  wharves 
below  low- water  mark  impeding  navi- 
gation. Com.  v.  Crowningshield,  2 
Dane's  Abr.  297;  Com.  v.  Wright, 
Thac.  Cr.  Ca.  115  ;  Com.  ■».  John,  3  id. 
190 ;  Gray  v.  Bartlett,  20  Pick.  (Mass.) 
186.  Piles  driven  in  channel  of  river. 
Jones  v.  Pettibone,  2  Wis.  308.  Walker 
v.  Shepardson,  4  id.  384 ;  pier  in  tidal 
stream.  People  r>.  Vanderbilt,  26  N. 
T.  287 ;  Attorney-General  v.  Richards, 
2  Anstr.  603;  Attorney  General  r>. 
Burridge,  10  Price,  107 ;  Newcastle  ■». 
Johnson  2  Anstr.  505  ;  houses  erected 
so  as  to  straighten  river.  Rex  v.  Tin- 
dall  etal.,6  Ad.  &  El.  143;  obstruc- 
tion only  created  by  erection  in  extreme 
and  exceptional  cases  will  not  be  re- 
garded as  a  nuisance.  See  Nichols  v. 
Boston,  98  Mass.  39,  where  a  wharf 
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Abbott,  Ld.  C.  J.,  held  that  the  city  of  London  could  not 
authorize  a  nuisance  in  the  river,  and  in  passing  upon  the  main 
question  in  the  ease,  he  said :  "  The  question  here  is,  whether  a 
public  right  has  been  infringed.  An  embankment  of  consider- 
able extent  has  been  constructed  for  the  purpose  of  building  a 
wharf;  much  evidence  has  been  adduced  on  the  part  of  the 
defendant  for  the  purpose  of  showing  that  the  alteration  affords 
greater  facilities  and  conveniences  for  loading  and  unloading; 
but  the  question  is  not  whether  any  private  advantage  has 
resulted  from  the  alteration  to  any  particular  individuals,  but 
whether  the  convenience  of  the  public  at  large,  or  of  that  por- 
tion of  it  which  is  interested  in  the  navigation  of  the  river 
Thames,  has  been  affected  or  diminished  by  the  alteration.  *  * 
The  question  is,  whether  if  this  wharf  be  suffered  to  remain,  the 
public  convenience  will  suffer  ? "  Lord  Geosvenoe  was  acquitted 
and  the  rest  of  the  defendants  were  convicted. 

In  an  early  case  in  the  United  States  courts  *  the  defendant 
was  indicted  for  erecting  a  wharf  upon  public  property  in  Phila- 


below  low-water  mark  was  held  not 
necessarily  a  nuisance.  See  Wetmore 
t>.  Atlantic  White  Lead  Co.,  37  Barb. 
(N.  T.)  70,  where  it  was  held  that 
whether  a  building  below  low-water 
mark  is  a  nuisance,  is  a  question 
of  fact,  and  though  prima  facie  a  nui- 
sance, is  not  in  fact  so,  unless  it  ob- 
structs navigation  or  injures  the  port. 
See  Nagles  v.  Ingersoll,  7  Barr  (Penn.), 
185,  where  it  was  held  that  a  wharf 
below  low- water  mark  was  a  nuisance. 
Rochester  v.  Erricson,  46  Barb.  (N.  T.) 
92,  an  erection  on  the  banks  of  a 
river  flawing  through  a  populous  city, 
that  sets  back  the  water  in  an  appre- 
ciable degree,  so  as  to  contribute  to 
the  overflow  of  its  banks,  is  a  nui- 
sance; Ren  wick  v.  Morris,  7  Hill  (N. 
T.),  575,  a  dam  erected  on  navigable 
stream  or  a  bridge  over  it,  under  au- 
thority of  the  legislature,  is  a  nuisance, 
if  the  power  is  exceeded ;  see  Clark  v. 
Syracuse,  13  Barb.  (N.  T.)  32;  Crit- 
tenden v.  Wilson,  5  Cow.  (N.  T.)  165 ; 
Packet  Co.  v.  Bridge  Ass.,  36  111.  467; 
United  States  v.  R.  R.  Bridge  Co.,  6 
McLean  (U.  S.),  517 ;  Garvey  «.  Ellis, 
1  Cush.  (Mass.)  306,  a  wharf  extend- 
ing below  low-water  mark  and  beyond 
dock  lines  is  a  nuisance,  even  though 


erected  before  the  dock  lines  were 
established ;  Com.  v.  New  Bedford 
Bridge  Co.,  2  Gray  (Mass.),  339,  a 
bridge  erected  so  as  to  obstruct  navi- 
gation, authority  to  do  an  act  which 
may  or  may  not  be  a  nuisance,  does 
not  authorize  it  to  be  done  so  as  to  be 
a  nuisance ;  Com.  v.  Charlestown,  1 
Pick.  (Mass.)  185;  a  highway  cannot 
be  laid  out  in  or  over  a  navigable 
stream  without  legislative  authority ; 
Arundel  i>.  McCulloch,  10  Mass.  70, 
nor  a  bridge,  Kear  v.  Stetson,  5  Pick. 
(Mass.)  492 ;  Barnes  v.  Racine.  4  Wis. 
454,  nor  between  high  and  low- 
water  mark;  Com.  v.  Chapin,  5  id. 
199;  Cox  v.  State,  3  Black  (Ind.),  193; 
Bainbridge  <o.  Sherlock,  29  Ind.  364; 
Morton  v.  Bliss,  5  Black  (Ind.),  35 ; 
Depewu.  Canal  Co.,  5Ind.  8;  Harbor  Co. 
V.  City  of  Monroe,  Mich.  215  ;  Drawbridge 

00.  v.  Halliday,  A  Ind.  36:  Rice  v.  Ruddi- 
man,  10  Mich.  135.  Divertingthewaierof 
a  stream  navigable  in  fact.  Y'llo  v  Sac- 
ramento, 3t>  Cal.  193;  Gunter  v.  Gearey,  1 
ld.  4(K;  ttegiua  a.  Butts.  22  Eng.  Law  &  Eq. 
240.  Driving  piles  in  a  navigable  river, 
without  lawful  authority,  is  a  public  nui- 
sance. Potter  B.  Manasha,  30  Wis.  492.  So 
a  dam  sending  water  back  on  person's 
lands,  and  the  owner  of  the  lauds  may 
sue  for  damages,  or  proceed  for  an  abate- 
ment of  the  nuisance.    Newell  ?>   Smith. 

1.  Eespublicat).  Cauldwell.l  Dallas (N.S.), 
150,  decided  iu  1783. 
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delphia,  and  upon  the  trial  the  defendant  offered  to  prove  that 
the  wharf  was  a  public  benefit,  and  furnished  conveniences  indis- 
pensable to  commerce,  for  the  easy  lading  and  unlading  of  vessels, 
and  therefore  was  not  a  nuisance  ;  but  the  court  held  that  public 
benefits  were  no  defense  against  a  nuisance  in  a  navigable  stream. 

Sec.  604.  And  this  may  be  regarded  as  the  rule  in  all  cases  of 
unauthorized  obstructions  or  encroachments  upon  navigable 
streams,  and  the  reason  is  apparent  as  well  as  the  principle  upon 
which  the  rule  is  predicated.  No  person  is  bound  to  be  benefited 
against  his  will ;  and,  while  this  is  true  as  to  individuals,  it  is 
equally  true  as  to  the  public.  No  man  has  a  right  to  enter  upon 
my  land  and  dig  a  trench  there,  without  my  consent,  and  he  cannot 
defend  against  an  action  brought  therefor,  upon  the  ground  that 
my  land  was  thereby  drained  and  rendered  more  valuable.  He 
has  violated  my  right  to  the  exclusive  enjoyment  and  manage- 
ment of  my  estate,  and  it  would  be  contrary  to  all  reason  and 
authority  to  allow  him  to  excuse  his  trespass  by  showing  that  he 
rendered  my  land  more  valuable  to  me  thereby.  The  same 
principle  holds  good  in  reference  to  public  property  and  public 
rights.  Any  encroachment,  however  slight,  upon  public  prop- 
erty, whether  in  highways,  navigable  streams  or  streets,  is  a,pur- 
presture,  which  is  in  the  nature  of  a  trespass  upon  public  prop- 
erty by  an  individual,  and  which  is  always  open  to  redress  by 
the  government  upon  information.1  But  when  the  use  of  public 
property  goes  beyond  a  mere  encroachment  thereon,  which  affects 
the  rights  of  the  public  in  its  aggregate  capacity,  and  in  any 
measure  interferes  with  the  free  use  thereof  for  the  purposes  for 
which  it  was  designed,  by  individual  members  of  the  public,  in 
the  exercise  of  a  positive  right,  the  encroachment  becomes  a 
pv/rpresbwre  and  a  nuisance,  however  beneficial  it  may  be  in  aid 
of  the  exercise  of  those  individual  rights  generally. 

It  has  sometimes  been  said  by  courts,  under  a  mistaken  idea  of 
the  real  distinction,  that  a  purpresture  is  per  se  a  nuisance. 

1.  Hale's  De  Jure  Maria  (Harg.  Tr.)  88;  B.  Co.,  id.  554;   Trustees  u.  Cowen,  4  id. 

Eden  on  Injunctions,  260;  Attorney-Gen-  510;   People  v.  Vanderbilt,  26  N.  Y.  287. 

eral  v.  Johnson,  2  Wlls.  101;  Attorney-  Slight  obstructions  of  a  highway  or  navi- 

General  v.  Richards.  2  Anstr.  606 ;  Attor-  gable  stream,  which   are  temporary  arid 

ney-General    v.  Burridge,    10  Price,  350;  reasonable,  do  not  necessarily  constitute 

Attorney-General    v.  Parmeter.   id.  878,  a  nuisance,  if  their  advantage  overcomes 

Attorney-General  v.  Forbes.  2  Mylne  &  C.  the  detriment.   People  v.  Horton,  64  N.Y. 

133;    Attorney-General  v.  Conoes  Co.,  6  610. 
Paige's  Ch.  (H.  Y.)  133;  Bridge  Co.  v.  K. 
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Nothing  can  be  more  absurd  or  erroneous.  Such  a  definition  of 
the  term  at  once  strikes  down  the  broad  distinction  between 
these  two  classes  of  wrongs,  and  at  once  destroys  not  only  the 
reason,  but  the  necessity  therefor.  Lord  Hale,  in  his  most  valu- 
able treatise  {Be  Jure  Maris),  in  unmistakable  language, 
defines  the  distinction  between  a  purpresture  and  a  nuisance,  as 
well  as  the  necessity  therefor.  He  says :  "  It  is  not  every  build- 
ing below  the  high- water  mark,  nor  every  building  below  the 
Zcw-water  mark,  that  is  ipso  facto  in  law  a  nuisance.  For  that 
would  destroy  all  the  keys  that  are  in  all  the  ports  of  England, 
for  they  are  all  built  below  the  high-water  m,ark,  for,  otherwise, 
vessels  could  not  come  to  them  to  unlade,  and  none  of  them  are 
built  below  the  low-water  mark.  And  it  would  be  impossible 
for  the  king  to  license  the  building  of  a  new  wharf  or  key, 
whereof  there  are  a  thousand  instances,  if  ipso  facto  a  nuisance, 
because  it  straitens  the  port,  for  the  king  cannot  license  a  com- 
mon nuisance.  Indeed,  when  the  soil  is  the  king's,  the  building 
below  the  high-water  mark  is  a  purpresture,  an  encroachment  and 
intrusion  upon  the  king's  soil,  which  he  may  either  demolish  or 
seise  or  arrent  at  his  pleasure.1  But  it  is  not  ipso  facto  a  nui- 
sance, unless  in  fact  it  be  a  damage  to  the  port  or  navigation. 
In  case,  therefore,"  adds  the  learned  author,  "  of  building  within 
the  extent  of  a  port,  in  or  near  the  water,  whether  it  be  a  nui- 
sance or  not,  is  questio  facti,  and  to  be  determined  by  a  jury 
upon  evidence,  and  not  questio  juris."  If  the  distinction  given 
by  this  distinguished  jurist,  whose  statements  are  regarded  as 
the  highest  authority  upon  all  questions  pertaining  to  the  com- 
mon law,  both  in  this  country  and  England,  are  not  sufficient  to 
sustain  the  position  that  a  purpresture  is  not  per  se  a  nuisance ;  the 
authorities  to  that  effect  are  numerous. 

In  SpeVrrHs  Glossary,  title  Purprestwre,  he  says :  "  Where  any 
invasion  of  the  jus  privatum  of  the  crown  in  arms  of  the  sea,  or 
ports,  takes  place  by  encroachment  on  the  soil,  it  is  purpresture." 
"  Where  the  jus  publicum  is  violated,  it  is  a  nuisance ;  and  it 
frequently  happens  that  a  nuisance  in  a  port,  is  accompanied 
with  a  purpresture  or  encroachment  on  the  soil  of  the  crown," 
says  Sir  Alexander  Campbell,  in  Attorney-General  v.  Richards, 

1  Del.  and  Had.  Canal  Co.  v.  Lawrence,  9  Sap.  Ct.  Rep.  K.  Y.  (Han)  163. 


NAVIGABLE  STREAMS.  639 

2  Ansth.  606,  in  defining  the  distinction  between  the  two  classes 
of  wrongs.  In  Attorney- General  v.  Philpot,  cited  in  id.  607, 
there  was  no  pretense  that  the  wharf  erected  by  the  defendants 
was  any  impediment  to  navigation,  and  the  erection  was  made 
by  the  permission  of  the  High  Admiral.  But  no  authority  from 
the  crown  was  shown,  and  the  court  said  that  purprestures  on 
navigable  rivers  ought  to  be  abated.  They  accordingly  ordered 
inquiry  to  be  made,  whether  the  erection  was  a  purpresture, 
and  it  was  afterward  so  found  to  be,  and  abated.  It  is  the  exclu- 
sive privilege  of  the  State  to  establish  and  regulate  ports,  and  to 
erect  wharves  between  high  and  low-water  mark,  and  it  is  the 
infringement  of  that  right,  together  with  the  encroachment  upon 
the  soil  of  the  stream,  whether  injurious  to  navigation  or  not, 
that  creates  a  purpresture.  If  it  produces  an  injury  to  the  port, 
even  though  it  in  nowise  impedes  navigation,  it  is  both  a  pur- 
presture and  a,  nuisance.1  The  reason  is,  that  the  public  has  the 
exclusive  right  in  and  over  the  property  invaded,  and  has  the 
right  to  regulate  and  control  the  use  of  the  same,  and  public 
policy  and  the  proper  protection  of  the  rights  of  individuals  alike 
require,  that  no  unlicensed  or  unauthorized  interferences  there- 
with should  be  permitted.  A  contrary  doctrine  would  be  fruit- 
ful of  most  pernicious  results,  and  would  be  destructive  of  the  best 
interests  of  the  public ;  leaving  important  interests  to  the  mercy 
of  individual  caprice,  without  system,  and  without  legal  restraint 
or  accountability.  "Where  the  interests  of  the  public  generally 
are  concerned,  it  is  never  politic  or  safe  to  leave  their  regulation 
or  control  to  individual  action,  with  all  its  diversity  of  interests 
and  selfishness  of  purpose.    Public  interests  can  only  be  safely 

'The  City  of  Bristol  B.Morgan,  cited  laid  down  by  Lord  Halb,  a  question 

in  Hale's  De  Jure  Maris,  p.  12 ;  Attor-  of  fact  and  not  of  law.     That  may  be, 

ney-General  v.  Johnson,  2  Wils.  Bep.  where  the  question  is  of  nuisance  only 

101.    In  Attorney-General  v.  Richards,  and  the  evidence  doubtful.     But  the 

2  Ansth.  616,  McDonald,  J.,  in  noting  cases    cited,  and   those   which   Lord 

the  distinction  between  purprestures  Hale  has  given  us  in  the  Be  Portibus 

and  nuisances,  says :  "  But  it  is  argued  Maris,  clearly  prove  that,  where  the 

that  the  prayer  of  the  bill  being  to  king  claims  and  proves  a  right  to  the 

abate  the  erections  .as  a  nuisance,  the  soil,  where  a  purpresture  and  nuisance 

court  can  only  consider  that  question,  have  been  committed,  he  may  have  a 

as  alone  supporting  the  relief  prayed,  decree  to  abate  it."  '  And  in  this  case, 

And  it  is  contended  that  the  court  can-  upon  the  ground  of  purpresture,  the 

not  give  such  a  decree,  or  at  least,  not  court,  as  a  matter  of  law,  the  soil  being 

without  the  intervention  of  a  jury,  the  king's,  issued  a  decree  abating  the 

the  question   of  nuisance   being,  as  structures  complained  of. 
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protected  through  the  machinery  of  government,  which  acts  as 
one  mind,  and  with  resolute  purpose,  and  can  hold  all  conflicting 
interests  in  check,  and  regulate  and  harmonize  them,  where, 
otherwise,  there  would  be  the  wildest  discord  and  chaos. 

Sec.  605.  A  vessel,  although  not  permanently  located  in  the 
channel  of  a  stream,  if  allowed  to  remain  there  for  an  unreason- 
able period,  is  regarded  as  a  nuisance,  for  all  navigable  rivers  are 
highways  for  commerce,  and  are  subject  to  about  the  same  rules 
as  highways  upon  land  in  this  respect.  Every  person  may  use 
them  for  the  purpose  of  navigation ;  but  their  use  must  be  reason- 
able, and  such  as  not  to  conflict  with  a  like  reasonable  use  of  them 
by  others.1  A  vessel  disabled  or  sunk  in  a  navigable  channel  by 
accident  is  not  regarded  as  a  nuisance.' 

Seo.  606.  Floating  docks*  and  floating  store-houses*  are  public 
nuisances,  although  the  one  may  be  useful  in  lifting -and  repairing 
vessels  ,and  the  other  in  aiding  the  lading  and  unlading  of  vessels. 
But  it  is  the  special  province  of  the  State  to  regulate  the  place 
where  such  facilities  shall  be  located,  and  their  unauthorized  erec- 
tion and  maintenance  in  a  port  or  navigable  stream,  is  both  a  pur- 
presture  and  a  nuisance.6  It  is  an  usurpation  of  a  public  right ; 
it  is  the  exercise  of  a  franchise  in  a  port  without  authority  of  law, 
which  is  always  a  nuisance.' 

But,  while  a  wharf,  floating  dock,  or  a  vessel  unreasonably  sta- 
tioned in  a  navigable  stream,  may  be  public  nuisances,  yet,  if 
sufficient  passage  is  left  for  vessels,  no  person  has  a  right  to 
remove  or  injure  them.  But  if  a  sufficient  passage  is  not  left, 
then  those  specially  injured  thereby  may  abate  the  nuisance, 
although  it  will  require  very  clear  proof  of  special  imgwry  to  jus- 

1  Hart  n.  Mayor,  3  Paige  (N.  T.),  213 ;  Pr.  (N.  T.)  549 ;  Neal  v.  Henry,  Meigs 

Bose  v.  Miles,  4  M.  &  S.  101 ;  Beach  o.  (Tenn.),  17 ;  Bigelow  v.  Newell,  10  Pick. 

Schoff,  28  Penn.  St.  195.    Bat  they  (Mass.)  348. 

must  be  more  than  interruptions  to  *  Wetmore  v.  Atlantic  White  Lead 

navigation.      They  must  obstruct  it.  Co.,  37  Barb.  (N.  Y.)  70. 

State  v.  Babcock,  1  Vroom  (N.  J.),  29  ;  *  Hecker  v.  New  York  Balance  Co., 

The  C.  D.,  Jr.,  Newb.  Admr.  501  j  King  13  How.  Pr.  (N.  Y.)  549  ;  Penniman  i. 

«.  Sanders,  2  BrevardJS.  C),  111.  New  York  Balance  Co.,  id.  40 ;  2  Haw- 

8  Rex  u.  Watts,  2  Esp.  675 ;  Brown  kins'  P.  C,  chap.  75,  §  11 ;  Anonymous, 

v.  Mallett,  5  C.  B.  599 ;  Cummins  n.  1  Buss.  Cr.  &  M.  379. 

Spruance,  4  Har.  (Del.)  815.  '  Corning  v.  Lowerre,  6  Johns.  Co. 

»  2  Hawkins'  P.  C,  chap.  7,  §11 ;  (N.  Y.-)  439. 
Hecker  v.  N.  Y.  Balance  Co.,  13  How. 
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tify  the  act,  and  injury  such  as  is  not  in  any  wise  attributable  to 
the  wrongful  or  negligent  conduct  of  the  person  abating  it.' 

Sec.  607.  An  obstruction  of  a  navigable  stream  placed  over, 
under,  or  in  it,  is  a  nuisance.  Thus  a  bridge  erected  without 
competent  authority,  across  a  navigable  stream,  whether  it  oper- 
ates as  an  actual  obstruction  to  navigation  or  not,  is  a  nuisance," 
and  when  erected  by  authority,  it  must  be  so  erected,  and  with 
all  such  modern  appliances  of  draws  and  machinery  as  will  make 
it  as  slight  an  obstruction  as  possible,  or  the  authority  given  will 
not  afford  protection  for  its  maintenance.3  Telegraph  wires,  gas 
pipes  or  any  thing  else  placed  in  the  bed  of  a  tidal  or  inter-State 
stream,  even  by  authority  of  the  State,  will  be  a  nuisance  if  they 
in  any  measure  interfere  with  prudent  navigation.* 


1  Bainbridge  v.  Sherlock,  29  Ind.  364  ; 
Dimes  v.  Petley,  15  Ad.  &  El.  (TJ.  S.)  274; 
Harrington  B.Edwards,  17  Wis.  386. 

*  Com.  •».  New  Bedford  Bridge  Co., 
2  Gray  (Mass.),  339  ;  Barnes  v.  Racine, 
4  Wis,  454 ;  Armsdel  v.  McCullough, 
10  Mass.  70;  Com.  v.  Charlestown,  1 
Pick.  (Mass.)  185. 

8  Gilman  n.  Philadelphia,  3  Wall.  (U. 
S.)  713  ;  Jollife  v.  Wallasley,  29  L.  T. 
(N.  S.)  592  ;  Memphis  &  0.  K.  R.  Co.  v. 
Hicks,  5  Sneed  (Tenn.),  427 ;  State  v. 
Freeport,  43  Me.  198  ;  State  u.  Dibble, 
4  Jones  (N.  C.),107;  Columbus  Ins. Co. 
v.  Peoria  Bridge  Association,  6  McLean 
(U.  S.),  70 ;  Jolly  v.  Terre  Haute  Bridge 
Co.,  id.  237 ;  Devoe  i).  Penrose  Ferry 
Bridge  Co.,  3  Am.  Law  Reg.  (U.  S.) 
79 ;  Works  v.  Junction  R.  R.  Co.,  5 
McLean  (U.  S.),  425. 

4  Milwaukie  Gas-light  Co.  ■».  The 
Schooner  Gamecock,  23  Wis.  144.  In 
Blanchard  s.  W.  U.  Tel.  Co.,  3  N.  Y.Sup. 
Ct.  775  (Pars,  ed.),  it  was  held  by  a  ma- 
jority of  the  court  that  a  telegraph  wire 
laid  across  a  navigable  stream,  so  as  not 
generally  to  interfere  with  navigation, 
is  not  a  nuisance,  even  although  in 
special  instances  it  might  obstruct  or 
injure  vessels  navigating  the  stream. 
The  reasons  upon  which  the  court  pre- 
dicated its  opinion  are  not  given,  and 
it  is  a  matter  of  no  surprise  that  they 
are  not,  for  such  a  doctrine  finds  no 
authority  from  any  of  the  cases,  and 
would,  if  carried  out,  operate  destruc- 
tively to  the  interests  of  navigation. 
Whether  the  telegraph  wires  were  laid 
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under  the  authority  of  the  State  or  not 
could  not  operate  as  a  protection  to  the 
defendant,  for  the  Hudson  river  is  an 
inter-State  navigable  stream,  and  the 
State  has  no  authority  to  permit  a  use 
of  it,  that  operates  as  an  obstruction 
or  injury  to  navigation.  But  if  the 
laying  of  the  wire  was  by  authority, 
and  that  authority  could,  in  any  wise, 
operate  as  a  protection,  the  question  is, 
did  the  legislature  contemplate  or 
authorize  the  obstruction  1  Could  the 
wires  lume  been  so  laid  as  not  to  be  an 
obstruction?  If  so,  it  must  be  taken 
that  the  legislature  only  authorized 
such  a  use  of  the  bed  of  the  stream  as 
would  be  no  hindrance  or  injury  to 
navigation.  The  fact  that  but  one  ves- 
sel was  inj  ured,  makes  no  difference. 
The  wires  should  have  been  so  laid 
that  710  vessel  should  be  impeded  or 
injured  by  them.  Bockbs,  J.,  dissent- 
ed from  the  majority  of  the  court,  and 
upon  principle  and  authority,  his  dis- 
sent was  well  taken.  But  this  case 
was  reversed  bv  the  Court  of  Appeals, 
60  N.  Y.  510,  and  the  cable  held  to  be 
a  nuisance.  In  Milwaukee  Gas  Co. 
v.  Steamer  Gamecock,  23  Wis.  144, 
the  plaintiffs  brought  an  action  against 
the  defendant  for  injuries  done  to  its  gas 
pipes  in  the  bed  of  the  Menominee  river, 
across  which  was  laid,  for  the  purpose 
of  supplying  the  city  with  gas,  under  the 
provisions  of  the  charter.  The  injury 
complained  of  was  occasioned  by  an  an- 
chor dragged  by  a  boat  which  the  defend- 
ant steamer  was  towing  down  the  river. 
An  ordinance  of  the  city  prohibited  the 
towing  of  any  vessel  within  limits  of  the 
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Sec.  608.  Driving  piles  in  the  channel  of  a  navigable  river,  so 
as  to  impede  navigation,  or  as  to  produce  actual  injury  to  indi- 
vidual interests  in  the  stream  or  on  the  shore,  is  a  nuisance.1  So 
is  the  erection  of  a  jetty,  so  as  to  narrow  the  channel  of  the  stream, 
or  throw  the  water  upon  the  opposite  banks ; *  or  the  abstraction 
or  diversion  of  the  water  of  the  stream,  so  as  to  interfere  wtih 
its  navigability ;  *  or  the  depositing  of  stone  or  any  thing  in  the 
stream  that  chokes  it,  or  in  any  manner  impairs  its  usefulness.* 
The  erection  of  a  dam,"  the  building  of  a  highway  between  high 
and  low -water  mark,"  or  any  permanent  erection  of  any  kind  in, 
over  or  upon  a  navigable  stream,  without  authority  of  law,  is  a 
common  nuisance.7 

Seo.  609.  In  Collins  v.  The  €ity  of  Philadelphia,  68  Penn. 
St.  106,  the  rights  of  navigation,  and  the  right  of  the  public  to 
use  the  water  for  any  other  purpose,  that  in  any  essential  degree 
conflicts  with  the  right  of  passage  was  ably  discussed  and  deter- 
mined. In  that  case,  the  plaintiff  was  the  owner  of  a  canal  boat, 
with  which  he  started,  on  the  31st  of  July,  1869,  from  Port  Car- 
bon with  a  load  of  coal  for  New  York.  A  severe  drought  was 
prevailing,  and  it  was  with  great  difficulty  that  a  supply  of  water 
could  be  obtained  for  the  defendant  city.  The  defendant  took 
water  from  the  Schuylkill  river  for  the  use  of  the  city,  and,  as  a 
necessary  precaution  against  the  calamity  of  an  insufficient  supply, 
made  arrangements  with  the  Schuylkill  Navigation  Company, 

city,  by  any  tug  or  vessel  propelled  by  8  Attorney-General  v.  Lonsdale,  7  L. 

Bteam,  wholly  or  in  part,  with  the  an-  R.  (Eq.  Cas.)  377 ;  Attorney-General  o. 

chors  of  any  such  vessels  being  towed,  Pagham  Com'rs  of  Sewers,  8  B.  &  C. 

dragging  on  the  bottom  of  the  river.  355. 

There  was  no  evidence  of  negligence  a  Philadelphia  u.  Collins,  68  Penn. 

on  the  part  of  the  defendant,  or  that  St.  106 ;  City  of  Philadelphia  v.  Gil- 

the  dragging  of  the  anchor  was  not  a  martin,  71  id.  140.   In  Attorney-General 

proper  act  of  navigation.    The  court  v.  Great  Eastern  Railroad,  6  L.  R.  (Ch. 

held  that  there  could  be  no  recovery.  App.)  572,  the    defendants   were  re- 

That  neither  a  municipal  corporation  strained  from  taking  water  from  the 

or  the  State  legislature  could  prevent  stream  to  supply  their  station.    Med- 

by  ordinances  or  laws,  the  proper  nav-  way  Co.  v.  Romney,  9  C.  B.  (N .  S.)  575. 

igation  of  the  river  or  the  use  of  such  4  Regina  a.  Stephens,  1  L.  R.,  Q.  B. 

precautions  as  proper  navigation  ren-  701 ;  Regina  <o.  Betts,  16  Q.  B.  1022. 

aered  necessary  or  advisable.     In  a  *  Dunbar  <o.  Vinal,  2  Dana's  Abr.  695. 

word,  the  virtual  doctrine  of  the  case  8  Kear  ®.   Stetson,  5  Pick.  (Mass.) 

is,  that  the  rights  of  navigation  are  492 ;  Charlestown  v.  Middlesex,  3  Mete, 

superior  to  any  other  uses  of  the  stream  (Mass.)  202. 

and  that  all  other  uses  must  be  subor-  '  Wetmore  t>.  The  Atlantic  White 

dinate  to  and  not  an  interference  with  it.  LeadCo.,37  Barb.  (N.  T.)  70 ;  Attorney- 

1  Walker  v.  Shepardson,  2  Wis.  384.  General  v.  Terry,  9  L.  R.  Ch.  App.  423. 
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which  controlled  the  canal,  to  draw  the  water  down  and  give  the 
defendants  a  supply,  even  at  the  expense  of  navigation.  This 
was  done,  and,  as  a  result,  the  water  was  left  so  low  that  the 
plaintiff  could  not  pass  with  his  boat  from  Manayunk,  from  the 
10th  of  August  until  the  7th  of  September.  For  the  damage 
resulting  from  this  detention  this  action  was  brought.  The  court 
very  properly  held,  and,  indeed,  it  was  conceded  upon  the  trial, 
that  the  city  might  lawfully  take  water  from  the  river  necessary 
for  domestic  use  by  its  citizens,  but  could  not  lawfully  take  water 
therefrom  to  propel  machinery  for  the  purpose  of  forcing  the 
water  of  the  river  into  their  reservoir,  which,  in  this  instance, 
was  done,  and  which  took  thirteen  and  a  half  times  more  water 
than  for  the  reservoir,  and  which  was  shown  to  be  at  least  eight 
times  the  quantity  required  to  pass  forty  boats  a  day  through 
Fairmount  locks.  Thompson,  C.  J.,  said :  "  If  it  was  a  supply  of 
water  for  domestic  purposes  only,  which  occasioned  the  insuffi- 
ciency for  navigation,  then  the  law  of  paramount  necessity  would 
have  existed,  and  brought  into  play  the  doctrine  of  riparian  rights, 
and  justified  the  taking." 

Thus,  clearly  recognizing  the  superiority  of  the  rights  of  riparian 
owners  upon  a  fresh-water  navigable  stream  to  the  necessary 
primary  use  of  water,  even  as  against  the  right  of  passage  ;  but 
it  must  be  remembered,  that  this  right  attaches  only  where  the 
owners  of  the  banks  are  riparian  owners,  and  does  not  exist,  as 
against  one  acting  under  competent  authority  from  the  State, 
where  the  State  owns  the  bed  and  shore  of  the  stream. 

Neither  does  such  a  right  exist  for  any  except  the  primary  use 
of  the  water.  If  water  is  diverted  even  for  necessary,  but  not 
domestic,  uses,  the  diversion  is  wrongful  and  a  public  nuisance, 
even  though  the  uses  to  which  it  is  applied  are  essential  and 
highly  beneficial  to  the  public.  This  was  directly  held  in  the  case 
of  The  City  of  PhildeVphia  v.  Qilmartin,  71  Penn.  St.  160,  which 
was  an  action  for  damages  growing  out  of  the  same  use  of  the 
water  of  the  Schuylkill  river  as  in  the  previous  case,  except  that, 
in  this  case,  it  was  proved  that  the  water  was  not  used  entirely 
for  domestic  purposes,  but  that  the  larger  proportion  of  it  was 
used  for  baths,  cleaning  the  city,  and  for  mechanical  purposes. 
The  opinion  of  Agkbw,  J.,  is  a  masterly  production,  and  the 
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manner  in  which  he  disposes  of  the  intricate  questions  involved, 
and  the  nicety  with  which  he  draws  the  lines  between  the  con- 
flicting rights,  and  the  even-handed  and  exact  measure  of  -justice 
which  he  metes  out,  regardless  of  consequences,  at  once  excites 
admiration  and  respect.  He  says :  "  "Was  this  alleged  wrong  jus- 
tified by  an  overruling  necessity?  *  *  *  The  injury,  as 
shown  by  the  evidence  and  established  by  the  verdict,  arose  from 
the  use  of  the  Schuylkill  by  the  city  for  water-power,  and  not 
merely  for  consumption.  For  every  gallon  of  water  supplied  to 
the  reservoirs,  thirteen  and  a  half  gallons  were  expended  through 
the  turbine-wheels  for  driving  and  lifting  power,  and  when  com- 
mon water-wheels  were  used,  the  expenditure  was  twenty-seven 
gallons  for  power  to  every  gallon  pumped  into  reservoirs. 
*  *  *  We  have  already  seen  that  the  city  is  a  large  vendor 
of  water,  for  all  the  purposes  of  the  arts,  manufacturing,  business 
and  pleasure.  These  uses  are  not  domestic,  that  is,  such  as  are 
necessary  for  the  preservation  of  the  life  and  health  of  the  popu- 
lation and  their  creatures,  but  are  simply  utilitarian  or  business 
uses,  and  far  exceed  those  needed  for  domestic  purposes.  And 
even  as  to  those  termed  domestic,  a  distinction  must  be  noted 
between  the  use  proper,  and  that  which  is  lavishly  expended  in 
pavement  washing,  baths,  etc.  It  is  perfectly  obvious,  therefore, 
that  the  city  drew  off  water,  not  only  for  driving  and  lifting 
power,  but  for  a  consumption  far  beyond  any  imperious  neces- 
sity, and  for  purposes  wholly  subordinate  to  navigation.  *  * 
I  do  not  mean  to  draw  any  comparison  between  the  use  of  water 
for  the  great  purposes  of  industry,  wealth  and  cleanliness  of  a  city 
so  populous  as  Philadelphia,  and  the  use  of  it  for  navigation 
during  a  few  days  of  drought.  The  question  for  us,  is  that  of 
legal  right,  not  comparative  weight.  Such  important  interests  as 
those  of  the  city  are  likely  to  lead  to  a  substitution  of  might  for 
right,  yet  they  are  not  of  that  imperious  necessity  which  justifies 
might,  and  turns  wrong  into  right.  Administrators  of  the  law, 
we  cannot  bend  or  break  the  law  before  a  great  interest,  more 
than  we  can  one  that  is  small.  The  doctrine  of  imperious  neces- 
sity is  not  in  this  case." 

Seo.  610.  So,  too,  the  pollution  of  the  waters  of  a  fresh-water 
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navigable  stream,  whether  by  turning  into  it  the  sewage  of  a 
town,1  or  the  refuse  from  a  mill,*  which  destroys  the  value  of  the 
water  for  domestic  uses,  or  which  produces  noxious  smells  or 
unwholesome  gases,3  is  a  public  nuisance,  and  indictable  as  such 
at  the  suit  of  the  public,  and  actionable  at  the  suit  of  every  per- 
son injured  thereby,4  and  there  can  be  no  public  benefits,  whether 
the  preservation  of  health  or  otherwise,  that  will  rob  such  a  use 
of  the  stream  of  the  character  of  a  nuisance.' 

Sec.  611 .  The  discharge  of  refuse  into  a  navigable  stream  from 
a  mill  or  brewery,  or  in  any  way  that  fills  up  the  channel  or  ren- 
ders navigation  less  convenient,  or  that,  by  reason  of  the  noxious 
smells  emitted  therefrom,  renders  the  use  of  wharves  uncomfort- 
able, is  a  public  nuisance  and  also  a  private  nuisance,  and  action- 
able as  such  at  the  suit  of  any  person  injured  thereby.  And  the 
fact  that  it  is  discharged  into  the  stream  through  a  public  sewer 
will  not  prevent  liability,  if  the  nuisance  can  be  directly  traced, 
nor  will  the  fact  that  the  refuse  complained  of  is  mingled  with 
the  common  refuse  of  the  city,  which,  combined,  creates  the  nui- 
sance, operate  as  a  defense,  where  the  works  complained  of  pro- 
duce the  promoting  cause  of  the  injury."  And  the  fact  that  the 
refuse  is  discharged  into  the  sewer  by  the  permission  of  the  city, 
is  no  defense,  as  the  city  cannot  license  a  public  nuisance,  and  if 
it  was  shown  that  it  did,  it  would  be  equally  liable  as  the  actual 
wrong-doer.* 

Sec.  612.  While  a  riparian  owner  upon  a  tidal  stream  has  no 
property  or  interest  in  the  stream  itself  beyond  that  of  any  other 
member  of  the  public,  yet  he  has  a  right  to  erect  a  wharf  or  make 
any  other  erection  upon  the  bank  of  the  stream,  and  to  use  the 
same  for  his  own  convenience,  or  allow  its  use  by  others  either 

1  Attorney-General  c.  Leeds,  5  L.  E.  Eob.  (N.  T.  S.  C.)  523  ;  Hudson  Eiver 
(Eq.  Cas.)  583  ;  Goldsmid  v.  Tunbridge  E.  E.  Co.  v.  Loeb,  id.  412  ;  Mayor  of 
Wells,  1  id.  166.  New   York   v.  Baumberger,  id.  218  ; 

2  Potter  v.  Froment,  47  Cal.  165.  Eex  v.  Medley,  C.  C.  &  P.  292 ;  Regina 

3  Goldsmid  v.  Tunbridge  Wells,  ante;  v.  Stephens,  L.  E.  (Q.  B.)  701 ;  Eose  v. 
Eex  v.  Medley,  6  C.  &  P.  292.  Groves,  5    M.  &  G.  613 ;  Gerrish  ». 

4  Mills  v.  Hall,  9  Wend.  (N.  T.)  315.  Brown,  51  Me.  256 ;  Davis  v.  Winslow, 

5  Attorney-General  r>.  Colney  Hatch  id.  289 ;  Brucklesbank  t.  Smith,  2 
Lunatic  Asylum,  4  L.  R.  Ch.  App.  146 ;  Burr.  656 ;  Eex  v.  Haddock,  And.  137. 
Attorney-General  •».  Leeds,  ante.  '  Hudson  River  R.  R.  Co.  v.  Loeb 

•  Manhattan  Gaa  Co.  v.  Barker,  7    ante. 
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for  the  landing  of  passengers  or  freight,  or  any  other  purpose 
connected  with  navigation,  and  such  use  of  his  own  property  is 
no  infringement  of  a  public  right.  But  the  State  may  authorize 
a  use  of  the  shore  that  will  entirely  deprive  him  of  the  beneficial 
use  of  his  erections,  and  that,  too,  without  compensation  to  him 
for  the  damage  sustained  therefrom.' 

Sec.  613.  In  determining  the  question  of  obstruction  it  is  not 
necessary  that  vessels  should  be  actually  obstructed  in  the  naviga- 
tion of  the  stream  or  harbor ;  it  is  enough  if  navigation  is  rendered 
less  convenient  or  less  safe  than  formerly.  What  the  public  are 
entitled  to  is  free  navigation  and  immunity  from  artificial  impedi- 
ments or  dangers.  If  navigation  in  ordinary  times  is  not  impeded, 
or  if  it  is  not  rendered  more  perilous,  yet,  if  by  reason  of  the 
erection  of  the  structure,  or  the  use  of  the  shore,  vessels  in  times 
of  storm  or  "  stress  of  weather  "  are  in  any  measure  exposed  to 
perils  that  did  not  exist  before,  or  if  they  are  thereby  deprived  of 
a  retreat  in  times  of  a  storm  or  otherwise,  the  structure  is  an 
impediment  and  a  nuisance,  as  much  as  though  it  was  an  actual 
obstacle  in  the  way  of  ordinary  navigation."  The  rule  in  this 
respect  was  well  given  by  Abbott,  Ld.  Ch.  J.,  in  Hex  v.  Gros- 
venor  et  al.,  previously  referred  to.  He  said :  "  The  public  have 
a  right  to  all  the  convenience  which  the  former  state  of  the  river 
afforded,  unless  by  the  change,  some  greater  degree  of  convenience 
is  afforded.  It  is  said  that  in  stormy  weather  vessels  might  have 
entered  the  recess  and  found  shelter  between  the  two  projections 
at  spring  tides  for  some  time,  at  neap  tides  for  a  shorter  space 
of  time.  Now,  although  they  were  not  able  to  enjoy  this  benefit 
at  all  times,  yet  if  they  could  derive  benefit  from  it  for  the  space 
of  two  hours  each  tide,  they  are  entitled  to  that  advantage,  unless 
the  want  of  it  be  compensated  by  some  superior  advantage  result- 
ing from  some  alteration.  *  *  *  Although  the  benefits  which 
were  enjoyed  before  the  erection  were  limited  to  particular  times 
and  seasons  of  the  weather,  and  were  enjoyed  but  occasionally, 

'  People  v.  Albany,  11  Wend.  539  ;  Lansing  v.  Smith,  8  Cow.  (N.  T.)  146 ; 

Rex  v.  Smith,  2  Doug.  435 ;  Gould  v.  S.  C,  4  Wend.  9. 
R.  R.  Co.,  6  N.  T.  532 ;  Stevens  <o.  R.        »  Commonwealth  v.  Crowningshield, 

R.  Co.,  34  N.  J.  532;  Tomlin  e.  Du-  2  Dana's  Abr.  697;  Rex  v.  Grosvenon 

buque,  32  Iowa,  106 ;    In  Re  Water  2  Star.  54. 
Commissioners,  3  EcUCh.  (N.  Y.)  306 ; 
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yet  the  public  is  not  to  be  deprived  of  them  by  tbe  erection  of  a 
wharf  for  mere  private  convenience." 

Sec.  614.  On  fresh-water  navigable  streams,  where  the  ripa- 
rian owner  owns  to  the  center  of  the  stream,  or  where  his  title 
extends  to  low-water  mark,  the  riparian  owner  may  erect  wharves, 
docks,  piers,  slips,1  or  even  maintain  a  floating  dock,  provided  he 
does  not  thereby  materially  interfere  with  the  free  navigation  of 
the  stream."  He  has  a  property  in  the  stream  by  virtue  of  his 
ownership  of  the  alveus  thereof,  and  the  State  cannot  pursue  him 
for  a  purpresture  so  long  as  he  confines  his  use  of  the  same  to  the 
part  of  the  bed  of  the  stream  covered  by  his  title,  nor  for  a  nui- 
sance, unless  he  encroaches  upon  the  stream  to  such  an  extent  as 
to  prevent  the  free  passage  of  the  species  of  craft  which  can  navi- 
gate it.'  In  a  case  decided  in  Massachusetts  as  early  as  1796 
this  doctrine  was  recognized.  In  order  to  a  proper  under- 
standing of  the  case,  it  should  be  stated  that  in  that  State  under 
the  colonial  ordinance  of  1641  an  owner  of  land  upon  the  sea  or 
tidal  streams  is  made  a  riparian  proprietor  and  holds  the  alveus 
thereof  to  a  distance  of  one  hundred  rods  from  high-water  mark. 
His  right  therein,  however,  was  qualified  to  a  use  of  the  interest 
in  the  bed  of  the  stream  that  did  not  conflict  with  the  public  use 
of  the  stream  for  the  purposes  of  navigation.  This  ordinance  was 
afterward  repealed,  but  AngeU  says  in  his  work  on  Tide  Waters, 
p.  225,  that  "  from  that  time  to  the  present,  an  usage  has  pre- 
vailed, which  now  has  the  force  of  a  local  common  law,  that  the 
owner  of  land  bounded  on  the  sea  or  salt-water  shall  hold  to  low- 
water  mark  as  provided  by  the  terms  of  the  ordinance."  In  the 
case  referred  to,  the  defendant  was  indicted  for  obstructing  a  navi- 
gable river  by  the  erection  of  a  wharf,  and  it  appeared  that  a  part  of 
the  wharf  was  below  low- water  mark.  He  contended  that,  although 
his  wharf  extended  beyond  low- water  mark,  yet  it  could  not  be 

1  Bainbridge  v.  Sherlock,  29  Ind.  324 ;  id.  118;  Walker  v.  Shepardson,  4  id. 
Moore  v.  Board  of  Commissioners,  32  384 ;  Lorman  v.  Benson,  8  Mich.  18. 
How.  Pr.  (KT.  Y.)  184.  This   doctrine  is    recognized   in   the 

2  Wetmore  v.  Atlantic  White  Lead  United  States  courts,  and  is  applied 
Co.,  37  Barb.  (N.  Y.)  70  ,  Rogers  v.  to  such  structures  as  are  erected  under 
Barker,  31  id.  447 ;  Hart  v.  Mayor,  etc.,  authority  from  the  State.  Packet  Co. 
0  Wend.  (N.  Y.)  521.  v.  Peoria  Bridge  Asso.,  38  111.  467 ; 

8  Hogg  v.  Zanesville  Canal  Co.,  United  State's  v.  R.  R.  Bridge  Co.,  6 

Wright  (Ohio),  139;  Jones  v.  Petti-    McLean  (U.  S.),  517;  Wilson  v.  Black- 
bone,  2  Wis.  308  j  Yates  v.  Judd,  18    bird,  etc.,  2  Pet.  (U.  S.)  245. 
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regarded  as  a  nuisance  and  an  injury  to  the  public,  and  that,  as 
the  channel  alleged  to  be  obstructed  only  led  into  a  small  dock, 
inclosed  with  wharves  of  private  persons,  the  injury  complained 
of,  if  any,  could  only  be  made  the  ground  of  a  civil  remedy. 
The  court  held,  however,  that  being  an  arm  of  the  sea,  its  obstruc- 
tion was  an  indictable  offense,  but  charged  the  jury  that  it  was  no 
obstruction,  and  consequently  not  a  nuisance,  if  a  sufficient  pas- 
sage way  was  left  for  the  public.  The  jury  having  viewed  the 
premises  found  that  the  wharf  was  an  obstruction  to  the  extent 
of  that  portion  of  it  which  extended  into  the  channel.1 

Sec.  615.  The  ownership  of  the  alveus  of  the  stream,  whether 
to  the  center  thereof  or  only  to  low- water  mark,  carries  with  it 
the  exclusive  right  to  use  the  shore  and  bed  of  the  stream  for 
every  purpose  for  which  it  can  be  used,  not  inconsistent  with  the 
public  easement  therein.  It  gives  the  exclusive  right  to  build 
wharves,  docks  and  slips  opposite  the  banks,  and  even  the  State 
cannot  divest  the  owner  of  the  banks  of  this  right,  without  proper 
compensation.'  But  the  right  to  use  the  stream  by  the  riparian 
owner,  or  to  make  erections  of  any  kind  therein,  is  confined  to 
such  a  use  and  such  erections  as  shall  not  hinder  or  obstruct  navk. 
^ation.  If  erections  are  made  that  interfere  with/ree  passage 
upon  the  btream,  they  are  public  nuisances.3  The  rights  of  the 
riparian  owner  on  this  class  of  streams  are  in  the  nature  of  a 
natv/ral  franchise,  but  it  is  not  a  franchise  that  warrants  the  use 

1  See  also  Commonwealth  D.Wright,  497 ;  Tates  v.  Judd,  18  Wis.  118;  Walker 
S  Am.  Jurist,  185 ;  Thach.  Cr.  Ca.  115  ;  v.  Shepardson,  4  id.  486  :  Bainbridge 
Commonwealth®.  John, 3  id.  190;  Gray  0.  Sherlock,  29  Ind.  354. 
v.  Bartlett,  20  Pick.  (Mass.)  186.  In  3  Walker  v.  Shepardson,  2  Wis.  384 ; 
Austins.  Carter,  1  Mass.  231,  it  was  Button  t.  Strong,  1  Bl.  (U.  S.)  23.  But 
held  that  the  riparian  owner  had  a  the  State  may  regulate  the  erection  of 
right  to  exclude  the  public  entirely  wharves  on  all  such  streams.  Id.  But 
from  all  the  waters  covered  by  his  in  Wisconsin  it  is  held  that  dock  lines 
title.  See  also  Barker  v.  Bates,  19  cannot  be  established  on  such  streams. 
Pick.  (Mass.)  255 ;  Com.  v.  Charles-  without  compensation.  Walker  v. 
town,  1  id.  180.  But  this  doctrine  is  Shepardson,  4  Wis.  486.  So  in  Ohio, 
not  now  held  in  Massachusetts,  and  a  Walker  v.  Board  of  Public  Works,  16 
riparian  owner  who  should  now  Ohio  St.  540,  it  was  held  that  the 
attempt  to  exclude  the  public  from  the  legislature  cannot,  by  declaring  a  river 
use  of  waters,  in  fact  navigable,  even  navigable,  deprive  a  riparian  owner  of 
though  only  for  small  pleasure  boats,  his  rights  in  the  stream  without  corn- 
would  be ,  held  chargeable  for  a  nui-  pensation.  See,  also,  Morgan  v.  King, 
sance.  Attorney-General  v.  Wood,  108  35  N.  Y.  454 ;  Del.  &  Hud.  Canal  Co.  «. 
Mass.  36 ;  11  Am.  Rep.  380.  Lawrence,  9  N.  T.  S.  C.  164. 

8  Tates  v.  Milwaukie,  10  Wall.  (U.  S.) 
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of  the  stream  by  him,  that  essentially  interferes  with  free  navi- 
gation. But  the  right  is  construed  to  cover  the  privilege  of 
erecting  wharves  and  other  aids  to  commerce,  that  do  not  materi- 
ally impair  the  navigability  of  the  stream,  and  there  can  be  no 
good  reason  why  the  same  rule  should  not  prevail  as  to  such 
erections,  as  is  held  by  the  federal  courts  in  reference  to  erections 
made  upon  tidal  and  inter-state  streams,  by  authority  from  the 
State.  That  is,  that  erections  made  by  the  riparian  owner  in  aid 
of  commerce,  and  for  the  convenience  of  navigation,  will  not  be 
held  public  nuisances,  unless  they  materially  interfere  with  navi- 
gation, and  that  in  determining  the  question,  the  relative  con- 
venience and  inconvenience  arising  from  the  structure  will  be 
taken  into  account.' 

Sec.  616.  In  the  case  of  Delaware  &  Hudson  Canal  Co.  v. 
Lawrence,  9  Sup.  Ct.  (N.  T.)  163,  the  plaintiffs  brought  an  action 
against  the  defendant  for  erecting  a  wharf  on  Bondout  creek, 
a  tributary  of  the  Hudson  river,  and  in  which  the  tide  ebbed  and 
flowed  beyond  the  point  where  the  wharf  was  erected.  It 
appeared  that  the  plaintiffs  were  largely  engaged  in  navigation 
on  the  creek  in  question,  in  the  transportation  of  coal  and  other 
merchandise,  and  employed  a  large  number  of  boats  in  the  busi- 
ness. The  defendant  was  the  owner  of  a  tract  of  land  bordering: 
on  the  creek,  and  held  a  patent  from  the  State  conveying  him  to 
low- water  mark,  and  beyond  the  outer  limits  of  his  wharf.  It 
was  found  by  the  referee  that  the  wharf  would  be  an  obstruc- 
tion to  navigation,  and  upon  these  facts  the  plaintiff  claimed  that 
the  defendant  should  be  enjoined  from  the  erection  and  comple- 
tion of  the  wharf.  It  will  be  observed  that  it  was  not  found 
that  the  wharf  would  be  a  material  obstruction  to  navigation, 
or  that  it  would  be  more  than  a  simple  inconvenience  thereto. 

1  Devoe  v.  Penroae  Perry  Bridge  Co.,  gation.  But,  when  the  obstruction  is 
2  Am.  Law  Reg.  (XL  S.)  79.  In  The  actually  shown  to  be  a  nuisance,  no 
Passaic  Bridges,  3  Wall.  (IT.  S.)  782,  it  calculations  or  comparisons  will  be 
was  held  that  a  bridge  erected  over  a  made  between  the  injuries  and  benefits 
navigable  stream  subject  to  federal  produced  thereby.  Works  v.  Junction 
jurisdiction,  under  authority  of  the  B.  B.  Co.,  5  McLean  (U.  S.),  425;  Mis- 
state, could  not  be  regarded  as  a  nui-  sissippi  &  Missouri  B.  B.  Co.  v.  Ward,  3 
sance,  when  the  benefit  to  the  public  Bl.  (U.  S.)  485 ;  Pennsylvania  «.  Wheel 
therefrom  is  equal  to  the  obstruction,  ing,  etc.,  Bridge  Co.,  13  Ho w.  (U.  S.)  519 
provided  room  is  left  for  proper  navi- 

82 
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The  cause  was  heard  at  General  Term  and  the  court  held 
that  the  plaintiff  having  derived  his  title  from  the  State,  and 
being  a  riparian  owner  by  virtue  of  his  ownership  of  the  shore, 
between  high  and  low-water  mark,  was  thereby  vested  with  a 
franchise  which  justified  and  protected  him  in  the  erection  of  a 
wharf  opposite  his  banks,  which  did  not  materially  interfere  with 
the  navigation  of  the  creek,  and  that  the  simple  finding  by  the 
referee  that  the  wharf  would  be  an  obstruction,  without  the 
further  finding  that  the  obstruction  would  be  material,  would  not 
justify  an  injunction  restraining  the  defendant  from  maintaining 
or  completing  his  wharf.  The  judgment  was  affirmed  in  the 
Court  of  Appeals,  but  it  is  somewhat  difficult  to  bebeve  that  that 
court  adopted,  or  intended  to  adopt  the  doctrine  laid  down  by 
Potter,  J.,  in  his  opinion,  in  its  full  extent,  if  it  was  intended 
by  him  to  give  it  application  upon  tidal  and  non-tidal  streams, 
without  reference  to  the  question  of  riparian  ownership,  particu- 
larly when  such  a  position  would  operate  directly  to  overthrow 
the  rule  adopted  in  the  case  of  People  v.  Vanderbilt,  26  N.  Y. 
287.  But  I  do  not  apprehend  that  the  learned  judge  intended 
to  hold  that  such  a  rule  prevails  in  reference  to  unauthorized 
obstructions.  Stripped  of  some  of  the  dicta  engrafted  into  his 
opinion  by  Potteb,  J.,  which  is  calculated  to  mislead,  and  some 
errors  that  doubtless  arose  from  a  misconception  of  the  doctrine 
in  reference  to  purprestures,  which  were  probably  gathered  from 
the  opinion  in  People  v.  Vanderbilt,  where  the  court  did  not 
define,  although  it  doubtless  had  in  view,  the  distinction  between 
an  ordinary  purpresture  and  a  purpresture  imjitrious  to  a  port, 
the  judgment  in  the  case  can  be  supported,  consistently  with 
authority,  but,  when  it  is  attempted  to  give  the  doctrine 
announced,  general  application,  it  is  clearly  in  conflict  with  the 
best  considered  cases  of  the  courts,  both  of  this  country  and 
England.  In  this  case,  the  defendant,  by  his  grant  from  the 
State,  was  made  a  riparian  owner,  and  was  vested  with  all  the 
powers  and  privileges  of  a  riparian  owner  upon  a  fresh-water 
stream,  whose  title  covers  the  bed  of  the  stream.  By  virtue  of 
that  ownership  he  clearly  had  the  right  to  erect  a  wharf  in  front 
of  his  lands  vpon  his  own  soil,  that  did  not  materially  interfere 
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with  navigation,1  but  independent  of  the  grant,  it  is  clear  that  he 
could  not  have  erected  a  wharf  there,  whether  it  materially  inter- 
fered with  navigation  or  not.  The  slightest  eneroachmeut  would 
have  been  &  purpresture,  and,  according  to  the  doctrine  of  People 
v.  Vanderbilt,  a  public  nuisance,  as  oemg  an  iryjv/ry  to  the  port. 
But  it  would  seem  that  there  was  still  another  ground,  in  the  case, 
which  the  court  regarded  as  fatal  to  the  plaintiff's  recovery,  and 
that  is,  that  the  case  did  not  show  that  the  plaintiff  sustained  any 
such  special  or  particular  damage,  as  entitled  him  to  maintain  a 
private  action  for  relief.  The  damage  found  by  the  referee  was  only 
such  inconvenience  as  every  person  navigating  the  stream  was  sub- 
jected to,  and  the  fact  that  they  were  largely  engaged  in  the  navi- 
gation of  the  stream,  placed  them  in  no  better  position,  than  as 
though  they  were  simply  the  owners  of  a  single  vessel,  unless  they 
show  that  they  sustained  some  special  damage  therefrom,  that 
made  this  pvhlic  nuisance  a  private  nuisance  as  to  them.' 


1  Walker  v.  Shepardson,  4  Wis.  486; 
Mariner  v.  Schultes,  13  id.  692 ;  Har- 
rington v.  Edwards,  17  id.  586 ;  Chap- 
man r>  R.  R.  Co.,  33  id.  629  ;  Yates  v. 
Judd,  18  id.  118 ;  R.  R.  Co.  v.  Schur- 
mier,  10  Minn.  82 ;  Bainbridge  v.  Sher- 
lock, 29  Ind.  364;  Cox  v.  State,  3 
Blaekf.  (Ind.)  193  ;  Yates  o.  Milwaukie, 
10  WalL  (U.  S.)  497 ;  Lorman  D.Benson, 
8  Mich.  437.  The  rule  is,  in  reference 
to  streams  over  which  the  title  of  the 
riparian  owner  extends  to  the  center  of 
the  stream,  that  he  may  make  any  use 
of  the  stream  not  inconsistent  with,  or 
operating  as  an  obstruction.  Middle- 
ton  D.  Flat  River  Booming  Co.,  27 
Mich.  533 ;  Dutton  v.  Strong,  1  Black 
(U.  S.),  81. 

In  Rice  v.  Ruddiman,  10  Mich.  121, 
Massing,  J.,  says:  "  Wharves  and 
piers  are  almost  as  necessary  to  navi- 
gation, as  vessels  and  shipyards.  *  * 
It  seems  to  me  on  principle,  as  well  aB 
reason,  that  the  owner  of  the  shore 
has  the  right  to  use  the  adjacent  bed  of 
the  lake  for  that  purpose."  Martin, 
J.,  in  the  same  case,  says :  "  The 
riparian  owner  has  the  right  to  con- 
struct wharves,  buildings  and  other 
improvements  in  front  of  his  land,  so 
long  as  the  public  servitude  is  not 
thereby  impaired."  Not  only  have 
the  riparian  owners  a  right  to  erect 
wharves,  but  they  have  a  right  to  have 
the  access  thereto  kept  open.     Irwin 


v.  Dixon,  9  How.  (U.  S.)  33,  and  any 
person  who  interferes  therewith,  by 
mooring  his  boat  unreasonably  oppo- 
site thereto,  is  liable  for  the  injury. 
Bainbridge  D.  Sherlock,  29  Ind.  364; 
Rice  v.  Ruddiman,  ante.  A  wharf  boat 
is  not  necessarily  a  nuisance ;  whether 
it  is  or  not,  is  a  question  of  fact,  and, 
even  if  it  is,  it  cannot  be  injured  or 
removed  by  any  one  navigating  the 
stream,  unless  it  operates  as  an  actual 
hindrance  to  him.  Bainbridge  «. 
Sherlock,  ante.  All  actual  hindrances 
or  obstructions  to  navigation  are  public 
nuisances.  Williams  v.  Wilcox,  8  Ad. 
&  El.  314;  Knox  v.  Chaloner,  42  Me.  150. 
2  Harvard  College  ®.  Stearns,  15  Gray 
(Mass),  1 ;  see  chapter  on  "  Private 
Actions  for  Public  Nuisances ; "  Atkin- 
son v.  Philadeldhia  &  Trenton  R.  R. 
Co.,  14  Haz.  Pa.  Reg.  10.  But  if  the 
plaintiffs  were  hindered  and  delayed 
in  their  business,  and  suffered  pecuni- 
ary loss  therefrom,  there  would  seem 
to  be  no  good  reason  why  they  might 
not  be  said  to  have  a  right  to  maintain 
the  action.  Powers  v.  Irish,  23  Mich. 
274 ;  Yolo  v.  Sacramento,  36  Cal.  342. 
A  plaintiff  seeking  to  enjoin  a  public 
nuisance  from  which  he  has  sustained 
special  damage,  is,  though  nominally 
acting  on  his  own  account,  treated  as 
acting  in  behalf  of  all  who  may  be  in 
iured  thereby.  Mississippi  &  Missouri 
R.  R.  Co.  v.  Ward,  2  Black  (U.S.),  485 
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Sec.  617.  The  question  of  nuisance  arising  from  an  authorized 
obstruction  is  always  a  question  of  fact  to  be  determined  by  the 
jury  in  each  case,  under  proper  instructions  from  the  court,1  and 
no  definite  rule  can  be  given  by  which  to  determine  whether  or 
not  an  obstruction  in  a  given  case  is.  a  material  obstruction. 
This  must  necessarily  depend  upon  a  variety  of  questions.  First, 
Whether  the  person  making  the  obstruction  is  a  riparian  owner. 
Second,  "Whether  it  interferes  with  the  free  passage  of  boats. 
Third,  Whether  it  produces  inconvenience  to  navigation.  Fourth, 
Whether  it  impairs  the  safety  of  navigation.  Fifth,  Whether  it 
deprives  vessels  or  boats  of  any  material  advantage,  such  as  shelter, 
tacking,  etc.  Mere  inconvenience,  produced  by  the  erection,  is 
not  enough ;  it  must  be  of  such  a  character  as  to  amount  to  a 
material  obstacle  thereto,  either  by. narrowing  the  channel  or 
depriving  navigators  of  some  advantage  that  existed  before,  or 
by  impairing  the  safety  of  vessels  while  skillfully  navigating  the 
stream,  and  such  as  is  not  necessarily  incident  to  the  exercise  of 
the  authority  at  all.* 


The  rule  is,  that  in  order  to  entitle 
a  person  to  maintain  a  bill  for  an  in- 
junction to  restrain  a  public  nuisance, 
he  must  sustain  some  special  damage, 
so  that  the  obstruction  may  fairly  be 
said  to  be  a  private  nuisance  as  to  him, 
and  it  would  seem  that  any  actual 
pecuniary  injury  is  sufficient,  and,  if 
the  nuisance  is  continuous,  and  likely 
to  be  constantly  recurring,  an  injunc- 
tion will  generally  be  granted.  Works 
v.  Junction  B.R.Co.,  5  McLean  (U.  S.), 
425;  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  (U.S.)  519  ;  R.K. 
Co.®. Ward,  2  Black  (U.S.),  485;  Spooner 
v.  McConnell,  1  McLean  (U.  S.),  338 ; 
Irwin  v.  Dixon,  9  Ro\%  (U.  S.)  10; 
Georgetown  v.  Canal  Co.,  12  Peters  (U. 
S.),  91.  It  is  only  by  virtue  of  special 
and  individual  injuries,  that  a  court 
can  give  relief  to  a  private  person 
against  a  public  nuisance.  Illinois  & 
St.  Louis  B.B.  &  Canal  Co.  v.  St.Louis, 
5  Chicago  Leg.  News,  49 ;  see  Parrish 
o.  Stephens,  1  Oregon,  73. 

In  Jolly  v.  Terre  Haute  Drawbridge 
Co.,  6  McLean  (U.S.),  237,  the  plaintiffs 
vessel  was  actually  injured  by  the  ob- 
struction, while  being  skillfully  navi- 
gated. In  Columbus  Ins.  Co.  v.  Peoria 
Bridge  Association,  6  id. 70,  Dkummond, 
J.,  laid  down  the  rule  that  no  recovery 
can  be  had  for  delay  and  risk  that  is 


inseparable  from  that  which  is  covered 
by  authority  to  erect  the  obstruction. 

In  Dobson  v.  Blackmore,  9  Ad.  &  El. 
(N.  3.)  991,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover  for  injuries 
sustained  by  a  floating  wharf,  so 
located  upon  the  river  as  to  prevent 
access  to  the  plaintiff's  premises.  The 
special  injury  alleged,  was  the  extra 
expense  incurred  by  the  plaintiff,  and 
time  consumed  in  going  a  longer  route. 
The  court  held  this  such  particular 
damage  as  made  the  nuisance  private 
as  to  the  plaintiff.  In  Bose  v.  Miles, 
4  M.  &  S.  101,  the  defendant  moored 
his  barges  in  such  a  manner  as  to  cut 
off  access  to  plaintiff's  premises,  and 
he  was  compelled  to  carry  his  goods 
around  it,  Lord  EltjENBorough  said, 
"Jf  a  man's  time,  or  his  money  are 
worth  any  thing,  it  seems  to  me  that 
the  plaintiff  has  sustained  particular 
damage.  In  Bose  v.  Groves,  5  M.  &  G. 
513,  the  plaintiff  was  held  entitled  to 
recover  for  loss  of  custom  as  an  inn- 
keeper by  reason  of  the  placing  of 
timbers  in  the  stream  so  as  to  prevent 
access  to  his  inn. 

1  The  Passaic  Bridges,  3  Wall.  (U.  S.) 
782 ;  Morgan  v.  King,  18  Barb.  (N.  Y.) 
277 ;  Del.  &  Hud.  Canal  Co.  v.  Law- 
rence, 9N.T.  S.C.  163. 

'Parrish  v.  Stevens,  1  Oregon,  72. 
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Bat  when  an  obstruction  is  unauthorized,  as  a  wharf  erected 
between  high  and  low-water  mark  on  a  tidal  stream,  or  upon  a 
fresh-water  navigable  stream,  when  the  owner  of  the  banks  is 
restricted  to  high-water  mark,  it  is  a  public  nuisance,  whether  it 
materially  obstructs  navigation  or  not,  the  question  is,  whether  it 
is  any  obstruction,  and  the  question  of  relative  benefit  will  not 
be  considered.     It  is  a  nuisance  per  se.1 

In  a  case  recently  decided  in  the  English  Court  of  Chancery 
Appeals,  Attorney-G&neral  v.  Terry,  9  L.  E.  Ch.  App.  423,  the 
court  again  disapproved  of  the  doctrine  of  the  case  of  Bex  v. 
Russell,  6  B.  &  C.  566,  an  J  held  that,  where  a  wharf  owner 
drove  piles  into  the  bed  of  a  river,  extending  his  wharf  so  as  to 
occupy  three  feet  out  of  a  breadth  of  about  60  feet  available  for 
navigation,  it  was  a  nuisance,  and  the  court  in  disposing  of  the 
question  refused  to  consider  the  benefit  of  the  extension  to  his 
trade,  and  held  it  a  nuisance,  even  though  no  actual  obstruction 
to  navigation  was  occasioned. 

A  similar  doctrine  was  recently  announced  in  the  case  of  AUee 
v.  The  N.  W.  Packet  Co.,  in  the  United  States  Sup.  Ct.,  Alb. 
Law  Jour.,  Vol.  10,  p.  156. 

1  People  v.  Vanderbilt,  26  N.  Y.  287 ;  The  People  v.  St.  Louis,  5  Oilman  (111.), 
Rex  c.Ward,  4  Ad.  &  El.  384;  Attorney-  351  ;  Selman  v.  Wolfe,  27  Texas,  68  ; 
General  v.  Richards,  2  Ansth.  603 ;  Garey  v.  Ellis,  1  Cash.  (Mass.)  306 ; 
Bainbridge  v.  Sherlock,  29  Ind.  364.  Pennsylvania  v.  Wheeling  Bridge  Co. , 
In  City  of  Bristol  v.  Morgan,  cited  2  13  How.  (U.  S.)  519 ;  Columbus  Ins. 
Ansth.  608,  the  defendant  erected  Co.  v.  Peoria  Bridge  Association,  6 
houses  on  the  banks  of  the  Avon  so  as  McLean  (IT.  S.),  209  ;  Gunter  v.  Gearey, 
to  straighten  the  river,  and  this  was  1  Cal.  462  ;  Butler  v.  King,  6  Md.  165  ; 
held  to  be  a  purpresture,  and  the  Laughlin  «,  Lamasco,  id.  223 ;  Altee 
houses  were  abated  as  such  under  an  v.  Packet  Co.,  U.  S.  S.  C.  March,  1873, 
order  of  the  court.  In  a  similar  case,  Alb.  Law  Jour.  March  5th  ;  Geigor  v. 
The  Town  of  Newcastle  ■».  Johnson,  a  Filor,  8  Pla.  325  ;  Naglee  v.  Ingersoll, 
similar  doctrine  was  held,  2  Angth.  608.  7  Barr.  (Penn.)  185;  Newark  Plank- 
Opinion  of  Martin,  C.  J.,  in  Rice  v.  road  Co.  v.  Elmer,  1  Stockt.  (N.  J.)  754 ; 
Ruddiman,  10  Mich.  125,  referred  to  Cox  v.  The  State,  3  Blackf.  (Ind.)  193  ; 
and  approved  by  Gregory,  C.  J.,  in  Barnes  v.  Racine,  4  Wis.  454 ;  Reynolds 
Bainbridge  v.  Sherlock,  29  Ind.  364 ;  v.  Clark,  1  Pittsburgh,  9. 
Gold  t.  Carter,  9  Humph.  (Tenn.)  369 ; 
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CHAPTBE  EIGHTEENTH. 

PEIVATE  ACTIONS  FOR  INJURIE8  FROM  PUBLIC  NUISANCES. 

Sec  618.  Special  and  particular  damage  necessary  to  uphold  private  action. 

619.  Damage  must  be  different  from  that  common  to  all. 

620.  Slight  damage  sufficient. 

621.  Injury  to  property,  direct  or  consequential,  sufficient. 

622.  Paine  v.  Partrich. 

623.  Hart  v.  Bassett. 

624.  Morley  v.  Pragnall. 

625.  Chichester  ®.  Lethbridge. 

626.  Instances  of  special  injury. 

627.  Loss  resulting  from  delay  by  obstruction,  sufficient. 

628.  Obstructing  a  common  watering  place. 

629.  Being  compelled  to  transport  goods  by  a  longer  route. 

630.  Cutting  off  access  to  premises  sufficient. 

631.  Preventing  passage  over  navigable  stream  resulting  in  special  loss. 

632.  Mere  obstruction  not  sufficient.    Instances  of  special  damage. 

633.  Loss  of  time  and  labor  in  removing  obstruction,  sufficient. 

634.  Loss  of  trade  by  reason  of  obstruction. 

635.  Cutting  off  approach  to  wharf  on  public  river. 

636.  Number  injured,  of  no  importance. 

637.  Houck  v.  Waucher. 

638.  Turning  one  out  of  his  route,  when  sufficient. 

639.  Powers  o.  Irish. 

640.  Cook  v.  Corporation  of  Bath. 

641.  Can  be  no  recovery  for  the  common  injury. 

642.  Common  injury  denned. 

643.  Same  continued. 

644.  Discomfort  resulting  from  noxious  trades,  when  special  injury. 

645.  Bawdy  house,  establishment  of,  when  actionable. 

646.  Sale  of  unwholesome  food. 

647.  A  nuisance  may  be  both  public  and  private. 

648.  Attorney-General  v.  Earl  of  Lonsdale. 

649.  Sampson  t.  Smith. 

650.  Mills  n.  Hall. 

651.  Francis  v.  Schoellkoppf. 

652.  Soltau  v.  De  Held. 

653.  Instances  of  special  damage. 

654.  The  gist  of  actions  for  injuries  from  public  nuisances,  is  the  special 

damage  which  must  be  alleged  and  proved. 

655.  Actions  sustained  to  support  private  rights 

656.  Injury  to  a  vested  right,  sufficient. 
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Sec.  657.  Distinction  between  public  and  private  rights. 

658.  Injuries  to  private  rights,  always  actionable. 

659.  Same  continued. 

660.  Simple  obstruction  of  highway  without  special  injury,  actionable  in 

certain  cases. 

661.  Actions  upheld,  to  prevent  imposition  of  servitudes  upon  estates. 

662.  When  private  actions  will  be  upheld  for  protection  of  private  rights. 

663.  Wesson  ®.  Washburn  Iron  Co. 

664.  Best  method  of  illustrating  the  doctrine  of  the  courts. 

665.  Seeley  v.  Bishop. 

666.  O'Brien  ■».  Norwich  &  Worcester  E.  E.  Co. 

667.  Why  relief  was  denied  in  this  case. 

668.  Higbee  r>.  Camden  &  Amboy  E.  E.  Co. 

669.  Stetson  v.  Faxon. 

670.  Any  obstruction  of  or  injury  to  a  private  right  is  actionable. 

671.  Personal  injury  sufficient. 

672.  Special  instances  for  injuries  from  obstruction  of  highway. 

673.  Same  continued. 

674.  Delay  in  journey,  when  actionable. 

675.  When  party  has  private  right  in  public  way. 

676.  Personal  injury  always  actionable  when  person  injured  is  free  from 

fault. 

Sec.  618.  It  is  often  a  difficult  question  to  determine  when  a 
person  can  maintain  an  action  for  injuries  received  from  a  com- 
mon nuisance.  The  rule  is  well  established  that  no  person  can 
maintain  an  action  unless  he  sustains  a  special  damage  therefrom, 
different  from  that  sustained  by  the  rest  of  the  public.  Or,  to 
state  the  proposition  in  the  form  in  which  it  is  usually  stated  in 
the  cases,  "  no  person  can  maintain  an  action  for  damages  from 
a  common  nuisance,  where  the  injury  and  damage  are  common 
to  all.* 

Sec.  619.  The  reason  for  this  rule,  as  given  in  the  early  cases, 
is,  that  the  exercise  of  such  a  right  would  lead  to  a  great  multi- 
plicity of  suits,  and  to  endless  and  interminable  litigation."  ' 

Therefore  the  courts  very  wisely  have  unswervingly  adhered 
to  the  rule,  that  an  individual,  in  order  to  be  entitled  to  a  recov- 
ery for  injuries  sustained  from  a  public  nuisance,  must  make  out 
a  clear  case  of  special  damages  to  himself,  apart  from  the  rest  of 

»  Coke's  Inst.  560 ;  Williams'  Case,    289 ;  Lansing  v.  Smith,  8  Cow.  (N.  T. 
5  Coke,  72 ;  Paine  v.  Patrich,  3  Mod.    152. 

8 1  Coke's  Inst.  56,  note  a. 
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the  public,  and  of  a  different  character,  so  that  they  cannot  fairly 
be  said  to  be  a  part  of  the  common  injury  resulting  therefrom.1 

It  is  not  enough  that  he  has  sustained  more  damage  than 
another ;  it  must  be  of  a  different  character,  special,  and  apart 
from  that  which  the  public  in  general  sustain,'  and  not  such  as 
is  common  to  every  person  who  exercises  the  right  that  is 
injured.* 

Sec.  620.  Lord  Coke  lays  down  the  doctrine  in  vol.  1,  p.  56, 
note  a,  of  his  Institutes  thus :  "  If  a  man  be  disturbed  to  go  over 
a  common  highway,  or  if  a  ditch  be  made  across  it  so  that  he 
cannot  go,  yet  he  shall  not  have  an  action  upon  his  case ;  and 
this  the  law  provided  to  prevent  multiplicity  of  suits  ;  for  if  any 
one  man  might  have  an  action,  all  men  might  have  the  like, 
unless  any  man  hath  a  particular  damage ;  as,  if  he  and  his  horse 
fall  into  the  ditch  whereby  he  received  hurt  and  loss,  then  for 
this  special  damage,  which  is  not  common  to  all,  he  shall  have 
an  action  upon  the  case."  It  will  be  perceived  that  the  learned 
author  confines  the  class  of  injuries,  for  which  a  recovery  may  be 
had  for  a  nuisance  to  a  highway,  to  those  which  are  of  a  direct 
and  personal  character,  resulting  either  from  a  direct  injury  to 
the  person  or  to  property.  This  was  the  rule  as  held  at  the  time 
when  he  wrote ;  but  it  was.  soon  after  relaxed,  and  made  to  cover 
any  special  or  particular  damage,  apart  from  those  that  are  incident 
to,  and  suffered  by  all  the  public,  whether  such  damage  is  direct 
or  only  consequential.4 

No  person  can  maintain  an  action  for  a  mere  obstruction  of  a 

1  Iveson  v.  Moore,  Ld.  Raym.  486 ;  12  Mary's  Case,  9  id.  113 ;  Hart  v.  Bassett, 

Mod.  263;    Morley  v.  Pragnall,   Cfo.  T. Jones,  156;  Chichester  s.Lethbridge 

Car.  510  ;   Fineux  m.  Hovenden,  Cro.  Willes,  71 ;  Iveson  v.  Moore,  Ld.  Raym. 

Eliz.  664 ;  Hart  v.  Bassett,  T.  Jones,  486 ;  Baxter  v.  Winooski,  28  Vt.  142 ; 

156 ;  Chichester  v.  Lethbridge,  Willes,  Yolo  v.  Sacramento,  36  Cal.  193  ;  Bur- 

71;  Herbert  v.  Groves,  1  Esp.  N.  P.  Cas.  rows  r>.  Pixley,  1  Root  (Conn.),  362; 

148;  Rose  v.  Miles,  4  M.  &  S.  101;  Ottawa  Gas-light    Co.  v.  Thompson, 

Greasly®.  Codling,  2  Bing.  263;  Hughes  37  HI.  598;  Bruning  v.  N.  O.  Canal 

v.  Heiser,  1  Binn.  (Penn.)  463 ;  Pierce  and  Banking  Co.,  12  La.  541 ;  Mayor 

v.  Dart,  7  Cow.  607.  v.  Marreoth,  9  Md.  160 ;    Stetson  -o. 

a  Lansing  0.  Smith,  8  Cow.  (N.  T.)  Faxon,  19  Pick.  (Mass.)  147 ;  Lansing 

153 ;  Pierce  v.  Dart,  7  id.  609.  v.  Smith,  4  Wend.  (N.  T.)  9  ;  Hughes 

8  1  Coke's  Inst.  56,  note  a;  Williams'  <o.  Heisir,  1  Binn.  (Penn.)  463 ;  Hughes 

Case,  5  Coke,  72 ;  City  of  Georgetown  v.  R.  R.  Co.,  2  R.  1. 493  ;  Cole  o.  Sprowl, 

o.  Alexandria  Canal  Co.,  12  Pet.  (H.  S.)  35  Me.  161 ;  Smith  c.  McConathy,  11 

91.  Mo.  517 ;  Seeley  ®.  Bishop,  19  Conn. 

4  Williams'  Case,  5  Coke,  72 ;  Robert  128;  Low  e.  Knowlton,  26  Me.  128 
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highway,  because  the  placing  of  the  obstruction  there  is  unlaw- 
ful, or  because  it  operates  to  put  him  to  some  inconvenience,  but 
the  rule  was  well  established  in  the  case  of  Hart  v.  Bassett,  that 
if  a  person  sustained  any,  even  slight,  special  damage  therefrom, 
as,  in  that  case,  being  compelled  to  carry  his  tithes  a  more 
circuitous  route,  a  recovery  for  the  special  injury  might  be  had. 
In  Iveson  v.  Moore,  1  Ld.  Eaym.  186,  the  court  held  that  such 
an  action  would  lie,  and  the  reason  for  the  opinion,  as  taken  from 
the  manuscript  of  "Willes,  J.,  found  in  a  note  to  Chichester  v. 
Zetfiiridge,  "Willes,  74,  is  thus  stated :  "  But  the  court  (King's 
Bench)  being  divided,  the  matter  was  reserved  for  the  rest  of  the 
judges,  who  all  agreed  to  the  opinion  of  Ttjrton,  J.,  and  Gould, 
J.,  that  the  action  lay.  The  reason  that  the  judges  went  upon, 
was  principally  this,  that  it  sufficiently  appeared  that  the  plain- 
tiff must,  and  did  necessarily  suffer  a  special  damage,  more  than 
the  rest  of  the  king's  subjects,  by  the  obstruction  of  this  way,  by 
which  it  must  be  understood,  without  any  allegation  of  loss  of 
customers,  that  the  plaintiff  did  suffer  particularly  in  reference 
to  his  trade,  by  the  plaintiffs  wrong."  The  justice  of  this  rule 
is  apparent,  and  that  would  indeed  be  a  harsh  doctrine,  that  would 
prevent  a  recovery  for  actual  injuries  resulting  from  the  obstruc- 
tion of  a  highway,  simply  because  others  were  obstructed  also, 
and  thus  a  multitude  of  actions  might  be  brought. 

Sec.  621.  The  rule,  as  existing  at  this  time,  may  be  stated  to 
be,  that  where  a  person  sustains  a  special  damage  peculiar  to 
himself,  either  to  his  person  or  property,  direct  or  consequential, 
from  a  public  nuisance,  whether  arising  from  the  obstruction  of  a 
highway  or  from  any  cause,  he  shall  have  his  remedy  therefor.' 
To  illustrate  this  rule,  and  give  the  reader  a  correct  understanding 
of  its  true  force  and  application,  it  will  be  profitable  to  take  up 
and  mark  the  modifications  which  the  law,  in  this  respect,  has 
undergone  since  Lord  Coke's  time.  Williams'  Case,  5  Coke, 
72,  was  an  action  brought  by  the  plaintiff  against  the  Vicar  of 

1  Ross  v.  Butler,  4  C.  B.  Green  (N.  J.),  2-  Robert  Mary's  Case,  9  Coke,  112 ;  Hob- 

294;   Wesson  „    Washburn  Iron  Co.,  -„  Todd,*™ ^^erfle^^For- 

13  Allen  (Mass.),  95 ;  Haskell  v.  New  Taunt.  314 ;  Pindar  v.  Wadsworth,  2  East, 

Bedford,  108  Mass.  216 ;  Soltau  v.  De  155 :  eom.  Die..  Action  on  the  case,  B.  B; 

Held,  9  Eng.  Law  and  Eq.  20 ;  Ottawa  gud'ey  v.  Kennedy,  63  Me.  465;  Clark  v 

flas-light  So.  v.  Thomp^n, 89  HI.  598.  *•$£%  &*£  35;  Greene  *  Nlmne- 

63 
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Alderbury  for  not  celebrating  divine  service  in  a  certain  chapel 
in  the  plaintiff's  manor.  The  defendant  was  found  guilty  upon 
the  trial  at  Assizes,  and  a  motion  in  arrest  of  judgment  was  filed, 
and  upon  hearing,  it  was  held  by  the  whole  court  that  the  judg- 
ment could  not  be  sustained  in  favor  of  the  plaintiff,  because 
the  chapel  was  not  private  to  himself  and  his  family,  but 
public  and  common  to  all  the  tenants  of  the  same  manor,  which 
may  be  many,  and  if  the  lord  could  maintain  an  action,  so 
could  each  of  his  tenants,  and  so  there  would  be  many  actions  for 
one  default.  But  if  the  chapel  had  been  private  to  the  lord  and 
his  family,  then  he  might  have  maintained  his  action.  "But," 
says  the  court,  "  if  any  particular  person  afterward,  by  the  same 
nuisance  done,  has  more  particular  damage  than  any  other,  then, 
for  that  particular  injury,  he  shall  have  his  particular  action,  and 
for  common  nuisances  that  are  equal  to  all  the  king's  liege  people, 
the  common  law  has  appointed  other  courts  for  the.  correction  and 
reforming  of  them,  to  wit,  torns,  leets,"  etc. 

Thus  in  this  case  the  doctrine  was  recognized,  although  not 
defined,  that  a  person  sustaining  special  and  particular  damage 
from  a  common  nuisance  might  have  an  action  therefor. 

Seo.  622.  In  Paine  v.  Partrich  et  al.,  3  Mod.  289,  the  plain- 
tiff brought  an  action  against  the  defendant  for  being  hindered 
from  going  over  a  ferry  which  the  defendants  were  bound  to 
keep.  The  only  injury  or  damage  which  the  plaintiff  set  up  in 
his  declaration  was  the  loss  of  his  passage.  The  defendant 
answered  that  he  had  built  a  bridge  in  place  of  the  ferry.  But 
the  court  held  on  demurrer  that  the  owner  could  not  let  down 
the  ferry  and  put  up  a  bridge  without  a  license,  and  that  the 
custom  was  good,  in  the  nature  of  an  easement,  but  that  the  cus- 
tom consisted  not  in  the  right  to  pass,  for  that  was  common  to 
all  the  king's  subjects,  but  in  the  right  to  pass  toll  free.  That 
therefore  the  plaintiff  could  not  maintain  an  action  for  not  passing, 
for  so  any  other  subject  might  bring  an  action  which  would  be 
endless  and  infinite.  "Atiter,  if  toll  had  been  exacted  and  paid, 
and  had  thus  been  a  special  damage,  but  without  a  special  damage 
he  can  only  indict  or  bring  information." 

Seo.  623.  In  Hart  v.  JSassett,  T.  Jones,  156,  which  was  an 
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action  on  the  case  for  obstructing  a  highway,  the  plaintiff  alleged 
in  his  declaration,  by  way  of  damage,  that  he  farmed  the  tithes  of 
a  certain  parish,  and  was  possessed  of  a  certain  barn  in  which  he 
intended  to  place  them,  and  that  by  reason  of  the  defendant  hav- 
ing obstructed  the  highway,  which  was  a  direct  way  to  his  barn, 
with  a  ditch  and  gate,  he  was  forced  to  carry  them  around  by 
another  and  more  difficult  way. 

The  court  held  that  the  declaration  disclosed  a  sufficient  cause 
of  action,  because  the  additional  labor  of  the  plaintiff's  servants 
and  cattle  was  a  particular  damage. 

Sec.  624.  In  Morley  v.  Pragnall,  Cro.  Car.  510,  which  was  an 
action  against  the  defendant  for  erecting  and  working  a  tallow 
furnace  near  the  plaintiff's  inn,  to  the  annoyance  of  his  guests, 
and  in  consequence  of  which  they  left  his  inn,  and  the  plaintiff's 
family  were  rendered  unhealthful,  a  verdict  was  rendered  for  the 
plaintiff,  and  upon  a  motion  in  arrest  of  judgment  no  question  was 
made  but  that  this  was  a  sufficient  special  damage;  but  the 
defendant's  counsel  predicated  his  objection  to  the  verdict  upon 
the  ground  that  the  trade  was  needful,  and  might  therefore  be 
conducted  anywhere.  The  verdict,  however,  was  sustained,  the 
court  holding  that  the  special  damage  was  sufficiently  proved. 

Sec.  625.  In  Chichester  v.  Lethbridge,  "Willes,  71,  the  plaintiff 
brought  an  action  against  the  defendant  for  obstructing  a  highway, 
and  alleged  as  a  special  ground  of  action  that  he  had  attempted 
several  times  to  pass  over  the  road  with  his  coach,  but  was  pre- 
vented from  doing  so  by  reason  of  the  obstruction,  and  that  he 
had  several  times  attempted  to  remove  the  obstructions  so  that 
he  might  pass,  and  had  been  prevented  from  doing  so  by  the 
defendant.  The  court  sustained  the  verdict  for  the  plaintiff  upon 
the  ground  that  his  case  was  distinguished  from  that  of  the  public 
in  general,  because  he  had  attempted  to  remove  the  obstruction 
and  been  prevented  from  doing  so  by  the  defendant. 

Seo.  626.  Thus  it  will  be  seen  that  while  the  courts  adhered 
unswervingly  to  the  rule  that  there  must  be  special  damage  pecu- 
liar to  the  plaintiff,  in  order  to  enable  him  to  maintain  an  action 
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for  damages  resulting  from  a  special  injury,  yet,  where  special 
damage  was  shown  they  upheld  the  action,  and  from  cases 
■  already  noticed  we  deduce  this  general  doctrine  which  is  still 
adhered  to  by  the  courts,  that  while  a  person  may  not  have  an 
action  for  merely  being  put  to  inconvenience,  and  being  delayed 
in  his  journey  in  common  with  the  rest  of  the  public,  yet,  if  by 
reason  of  the  obstruction  he  is  compelled  to  go  a  circuitous  route 
with  his  goods,  whereby  he  sustains  damage  by  reason  of  the 
additional  expense  incurred  by  the  labor  of  his  servants  and 
cattle,  this  is  a  particular  damage  that  will  uphold  an  action  for 
the  injury.  But  if  he  is  merely  delayed  in  his  journey  or  com- 
pelled to  take  a  circuitous  route,  and  sustains  no  special  injury, 
except  such  as  is  incident  to  every  person  who  attempts  to  pass 
over  the  road,  no  action  can  be  maintained.1  In  the  case  of  the 
tithes  there  were  two  grounds  upon  which  the  action  could  have 
been  sustained.  First,  the  special  damage  by  reason  of  the  addi- 
tional labor  of  his  servants  and  cattle;  and,  secondly,  because 
if  he  had  not  gone  by  the  circuitous  route  and  incurred  the 
additional  labor  and  expense,  he  would  have  been  subjected  to  an 
action  for  not  removing  the  tithes,  and  this  would  have  been 
such  particular  damage  as  would  have  given  him  a  right  of  action. 
Lord  Holt,  in  commenting  upon  this  case,  in  the  case  of  Iveson 
v.  Moore,  Ld.  Raym.  486,  while  he  questioned  the  case  upon 
the  particular  ground  upon  which  it  was  placed  by  the  court, 
admitted  that  the  judgment  was  in  fact  correct,  because  of  the 
liability  to  damages  by  delay  in  the  removal  of  the  tithes. 

Sec.  627.  There  can  be  no  question  but  that  if  a  person  by  rea- 
son of  an  obstruction  in  a  highway  is  prevented  from  performing 
a  contract,  or  incurs  any  other  legal  liability  on  account  of  the 
delay  to  which  he  is  subjected,  that  this*  is  such  a  special  injury 
as  will  give  him  a  good  cause  of  action.  Indeed,  this  is  the  doc- 
trine as  suggested  by  Lord  Holt  in  his  comments  upon  the  case 
above  referred  to.'  But  mere  inconvenience  and  delay,  such  as 
is  incident  to  all  the  public  attempting  to  pass,  is  not  of  itself  suffi- 

1  Woolrych  on  "Ways,  27  H.  8,  27,  p.  and  compelled  to  go  by  a  circuitous 

43.     See  Farrelly  v.  CKncinnatti,  2  Dis-  route,  is  ably  discussed, 

ney  (Ohio),  516,  where  the  doctrine  of  » Iveson  v.  Moore,  Ld.  Raym.  486; 

recovery  for  special  damage  arising  Smith  v.  Lansing,  8  Cow.  (N.  T.)  161. 
from  being  obstructed  in  a  highway 


PEIVATE  ACTIONS.  661 

cient,'  but  if,  in  addition  to  that,  any  special  and  particular  damage 
is  incurred  an  action  lies."  As  if  by  reason  thereof  he  is  subjected 
to  damages  by  the  nonperformance  of  a  contract,  or  in  a  failure 
to  discharge  a  legal  duty,  or  .sustains  actual  loss  by  reason  of  being 
unable  to  reach  his  destination,  by  which  he  is  prevented  from 
consummating  an  advantageous  contract."  So  too,  if,  as  in  the  case 
of  Chichester  v.  Lethbridge,  supra,  he  attempts  to  remove  the 
obstruction  and  is  prevented,  or  if  he  actually  removes  the 
obstruction,  the  labor  expended  therein,  however  trifling  in 
amount,  is  within  the  rule  of  special  injury,  and  will  support  an 
action.4 

Sec.  628.  In  Wesibury  v.  Powell,  a  case  cited  by  the  court  in 
Fineux  v.  Hovenden,  Cro.  Eliz.  664,  which  was  an  action  against 
the  defendant  for  obstructing  a  common  watering  place  belong- 
ing to  the  inhabitants  of  Southwark,  of  which  the  plaintiff  was 
a  resident,  the  action  was  sustained,  but  the  court  put  their  decis- 
ion upon  the  ground  that  it  was  a  private  nuisance  and  that  no 
other  remedy  could  be  had.  In  the  case  of  Fineux  v.  Hovenden, 
supra,  in  which  this  case  was  referred  to,  it  was  held  that  the 
mere  fact  that  the  plaintiff  had  been  prevented  from  passing 
over  a  highway,  by  reason  of  obstructions  placed  therein  by  the 
defendant,  was  not  sufficient  to  entitle  him  to  a  recovery,  and 
that  no  such  special  damage  was  shown  as  would  uphold  an  action 
for  a  common  nuisance,  and  that  this  case  was  distinguished  from 
the  case  of  Wesibwry  v.  Powell,  because  this  was  a  common  nui- 
sance and  punishable  by  indictment,  while  in  that  case  the  nui- 
sance was  private  and  could  only  be  redressed  cwilly. 

Seo.  629.  In  Iveson  v.  Moore,  Ld.  Eaym.  486,  the  plaintiff 
brought  an  action  against  the  defendant  for  obstructing  a  high- 

1  In  Brown  v.  Watrous,  47  Mich,  or  where  he  is  subjected  to  special  loss 

161,  it  was  held  that,  where  a  person  in  time  or  otherwise. 

pursuing  a  journey  was,  by  reason  of  s  Baxter  v.  Winooski  Turnpike  Co., 

an  obstruction,  compelled  to  take   a  22  Vt.  414;   Smith  v.  Lockwood,   13 

more  circuitous  route  whereby  he  was  Barb.  (N.  T.  S.  C.)  209 ;  Pittsburgh  v. 

delayed,  this  was  such  special  damage  Scott,    1  Penn.  St.    309  ;    Fineux   v. 

as  would  enable  him  to  maintain  a  suit  Hovenden,  Cro.  Eliz.  664. 

against  the  person  who  placed  the  ob-  8  Lansing  v.  Smith,  8  Cow.  (N.  Y.) 

struction  there.    But  this  is  evidently  161. 

intended  to  be  restricted  to  cases  where  4  Pierce  v.  Dart,  7  Cow.  609  ;  Lans- 

the  road  leads  to  the  person's  premises,  ing  v.  Wiswall,  1  Denio  (N.T.),  213. 
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way  leading  to  the  plaintiff's  coal  mines,  whereby  he  was  pre- 
vented for  the  period  of  two  months  from  passing  with  his  teams 
and  carts  for  carrying  his  coals,  and  whereby  customers  were  pre- 
vented from  coming  to  buy  his  coals  by  reason  of  which  he  lost 
the  profits  of  his  colliery,  etc.  A  verdict  was  found  for  the  plaintiff 
and  upon  a  hearing  of  the  case  in  King's  Bench,  upon  a  motion  in 
arrest  of  judgment,  the  court  were  evenly  divided  upon  the  ques- 
tion of  the  plaintiff's  right  to  recover  upon  the  facts  alleged  in  the 
declaration.  Chief  Justice  Holt  and  Justice  Kapelt  holding  that 
the  special  damage  was  not  sufficient,  and  Tubton  and  Gould, 
JJ.,  holding  the  special  injury  sufficient.  Upon  a  subsequent 
hearing  before  the  judges  of  the  court  of  Exchequer  and  Common 
Pleas,  the  verdict  was  unanimously  sustained.  The  judges  in 
King's  Bench  were  also  unanimously  of  the  opinion  that  if  it  had 
appeared  from  the  declaration  that  the  plaintiff  had  lost  the 
opportunity  of  selling  his  coals  by  reason  of  the  obstruction, 
because  purchasers  were  thereby  prevented  from  going  there,  and 
that  it  fell  in  price,  that  was  a  sufficient  special  damage  which 
was  peculiar  to  the  plaintiff,  but  they  differed  upon  the1  question 
whether,  in  judgment  of  law,  these  facts  were  sufficiently  stated 
in  the  declaration.  But,  as  has  been  previously  stated,  the  court 
of  Exchequer  settled  the  law  of  this  case  in  favor  of  the  plaintiff, 
and  at  the  present  day,  and  in  the  light  of  the  doctrine  upon 
these  questions  now  held  by  the  courts,  there  can  be  no  question 
but  that  it  was  decided  correctly.  If  an  action  for  damages 
could  not  be  maintained  for  such  an  injury  under  the 
facts  disclosed  in  the  declaration,  it  is  difficult  to  conceive 
how  an  action  could  be  maintained  for  any  injury  from  an 
obstruction  of  highways,  except  such  as  results  directly  to  the 
person  or  team  of  a  party.  Here  was  a  highway  leading  to  the 
plaintiffs'  coal  mines,  which  were  being  worked  by  him,  which 
was  obstructed  to  such  an  extent  as  not  only  to  prevent  the 
plaintiffs  from  hauling  their  coals,  but  also  so  as  to  prevent  per- 
sons from  going  there  at  all  with  teams,  and  which  prevented  a 
sale  of  their  coals  during  that  period  and  a  consequent  loss  of 
profits.  If  this  was  not  an  injury  of  a  special  character  to  the 
plaintiffs,  a  case  can  hardly  be  conceived  of  where  special  conse- 
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quential  damage  could  arise  from  such  injuries.1  Following  this 
case,  in  1794,  the  question  again  arose  before  Lord  Kenton,  in 
Hvbert  v.  Groves,  1  Esp.  N.  P.  Cas.  148,  and  the  doctrine  of 
Iveson  v.  Moore  was  ignored  or  seriously  questioned.  In  this 
case,  the  plaintiff,  who  was. a  coal  and  timber  merchant,  brought 
an  action  against  the  defendant  for  damages  sustained  by  him  by 
reason  of  obstructions  in  a  highway  placed  there  by  the  defend- 
ant. The  declaration  stated  the  fact  that  the  plaintiff  was  a  coal 
and  timber  merchant,  and  had  a  right,  and  had  been  accustomed, 
to  use  the  highway  in  question  for  the  purpose  of  carrying  all 
his  goods  and  things  pertaining  to  his  business. 

That  the  defendant  had  placed  upon  the  highway  large  quan- 
tities of  rubbish  and  earth,  by  which  it  was  totally  obstructed  and 
by  reason  of  which  he  had  lost  the  use  and  benefit  of  the  way, 
and  been  prevented  from  enjoying  his  premises  and  carrying  on 
his  trade  in  so  advantageous  a  manner  as  he  had  a  right  to  do, 
and  by  which  he  was  obliged  to  carry  his  coals,  timber,  etc.,  by 
a  more  circuitous  and  inconvenient  route.  In  all  respects,  the 
evidence  sustained  the  allegations  in  the  declaration.  But  Lord 
Kenton  nonsuited  the  plaintiff,  and  the  court  of  King's  Bench 
sustained  his  judgment,  and  refused  to  set  aside  the  nonsuit,  upon 
the  ground  that  it  did  not  appear  that  the  plaintiff  had  sustained 
such  special  damage  as  entitled  him  to  an  action. 

This  case  was  decided  in  direct  opposition  to  the  doctrine 
established  in  Hart  v.  Bassett  and  Iveson  v.  Moore,  cited  supra, 
both  of  which  cases  were  referred  to  and  relied  upon  in  the  argu- 
ment of  the  motion  to  set  aside  the  nonsuit,  by  Eeskine,  counsel 
for  the  plaintiff. 

Sec.  630.  A  similar  question  came  before  the  English  courts  a 
few  years  later,  in  Hose  v.  Miles,  4  M.  &  S.  101,  which  was  an 
action  for  damages  sustained  by  the  plaintiff  by  reason  of  the 
obstruction  of  a  navigable  creek.     It  was  alleged,  in  the  declara- 

*  Wesson  v.  Washburn  Iron  Co.,  13  Alexandria  Canal  Co.,  12  Peters  (TX. 

Allen  (Mass.),  95 ;  Rose  v.  Groves,  1  S.),  98 ;  Crowder  r>.  Tinkler,  19  Vesey, 

Law  Rep.  Q.  B.  781 ;  Frink  d.  Law-  616 ;  Lansing  v.  Smith,  4  Wend.  10 ; 

rence,  20  Conn.  117 ;  Yolo  Co.  v.  Sacra-  Francis  v.  Schoellkoppf,  53  N.  T.  152 ; 

mento,  36  Cal.  193 ;  Barnes  v.  City  of  Knox  v.  Mayor,  etc.,  55  Barb.  (N.  Y.  S. 

Racine,  4  Wis.  454 ;  Bigelow  ®.  Hart-  C.)  404 ;  Milhau  v.  Sharpe,  27  N.  Y. 

ford  Bridge,  14  Conn.  565;  Seeley  «.  611. 
Bishop,  19   id.   135;    Georgetown  v. 
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tion,  and  so  appeared  from  the  evidence  upon  the  trial,  that  the 
plaintiff  was  the  owner  of  several  boats  and  barges,  and  that  they 
were  navigating  the  creek  loaded  with  merchandise,  when  the 
defendant  obstructed  the  passage  of  the  creek  by  mooring  his 
barge  directly  across  the  channel,  thus  preventing  the  passage  of 
the  plaintiff's  boats.  The  plaintiff,  by  reason  of  this  obstruc- 
tion, was  compelled  to  unload  his  boats  and  transport  the  mer- 
chandise, with  which  they  were  loaded,  a  great  distance  by  land. 
A  verdict  was  rendered  for  the  plaintiff  in  the  court  of  Common 
Pleas,  and  the  question  came  before  the  judges  at  King's  Bench, 
on  a  motion  in  arrest,  where  the  judgment  of  the  lower  court  was 
unanimously  sustained.  Lord  Ellenboeough,  in  commenting 
upon  the  question  as  to  whether  the  plaintiff  had  shown  sufficient 
special  injury  to  entitle  him  to  recover,  said :  "  If  a  man's  time  or 
his  money  are  worth  any  thing,  the  plaintiff  has  shown  a  suffi- 
cient special  damage."  This  case,  in  principle,  stood  upon  the 
same  grounds  as  that  of  Ha/rt  v.  Bassett,  and  was  a  re-affirmance 
of  the  doctrine  of  that  case,  and  was  a  virtual  rejection  of  the 
rule  advanced  in  Hubert  v.  Groves.  In  Greasley  v.  Codling,  2 
Bing.  263,  the  doctrine  of  Rose  v.  Miles  was  re-affirmed.  In 
that  case  the  plaintiff  was  a  coal  higgler,  and  was  traveling  upon 
the  highway  in  question  with  three  asses  laden  with  coals,  when 
the  defendant  obstructed  his  passage  by  shutting  a  gate  across 
the  same,  and  keeping  it  shut,  so  that  he  was  compelled  to  return 
and  go  to  his  place  of  destination  by  a  roundabout  and  circuitous 
way,  by  reason  of  which  he  lost  much  time  and  was  not  able  to 
perform  as  many  journeys  a  day  as  he  could  have  performed  over 
the  highway  in  question.  The  court  held  that  this  was  a  suffi- 
cient special  damage  to  support  the  plaintiff's  action,  and  a  ver- 
dict passed  in  his  favor,  which  was  not  disturbed. 

Sec.  631.  Cotemporaneously  with  these  two  last-named  cases 
comes  the  case  of  Hughes  v.  Heiser,  1  Binn..  (Penn.)  463,  which 
was  an  action  to  recover  for  the  obstruction  of  the  Big  Schuylkill, 
a  navigable  river,  by  the  erection  of  a  dam,  so  that  the  plaintiff's 
rafts  could  not  pass  down  the  river.  The  declaration  alleged,  and 
the  evidence  disclosed  the  facts  so  to  be,  that  the  plaintiff  had 
provided  for  himself  50,000  feet  of  pine  timber,  and  made  it 
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into  three  rafts,  with  the  intent  fo  raft  them  down  the  river  below 
the  dam ;  that  he  did  navigate  as  far  as  the  dam,  and  that  they 
were  entirely  prevented  by  the  dam  from  passing  down  the  river; 
that  the  dam  was  not  constructed  with  a  proper  slope,  as  provided 
by  the  act  authorizing  its  erection,  whereby  he  was  prevented 
from  taking  his  timber  to  market,  and  thereby  lost  the  sale  and 
profits  of  the  same.  The  court  held  that  the  damage  was  well 
laid,  and  was  sufficiently  special  to  warrant  a  recovery. 

Sec.  632.  It  will  be  noticed  that  a  distinction  is  made  in  all 
these  cases  between  actual  present  damages  and  those  that  rest  in 
contemplation.  Thus,  in  the  case  of  Hart  v.  Bassett,  the  plain- 
tiff was  actually  traveling  over  the  road,  and  was  actually 
obstructed  in  his  passage.  So  in  Rose  v.  Miles,  the  plaintiff  was 
actually  navigating  the  river,  and  met  the  obstruction.  In 
Oreasley  v.  Codling,  the  plaintiff  went  with  his  laden  asses  along 
the  highway,  and  the  gate  was  shut  across  his  path,  obstructing 
and  preventing  his  passage.  So  in  Hughes  v.  Heiser,  the  plaintiff 
built  his  rafts  and  floated  them  down  the  river,  where  they 
actually  met  the  obstruction,  and  were  prevented  from  passage. 
It  is  doubtful  whether  there  could  have  been  a  recovery  in  any 
of  those  cases ;  indeed,  it  may  safely  be  said  that  there  could  have 
been  no  recovery  in  any  of  them,  if  the  damages  had  rested  merely 
in  contemplation ;  that  is,  if,  instead  of  having  actually  attempted 
a  passage,  the  parties  had  severally  desisted  from  so  doing,  on 
account  of  the  obstructions.  In  the  latter  case,  the  damages  could 
not  be  said  to  have  been  special,  unless  they  had  shown,  in  the 
cases  of  Hart  v.  Bassett,  that,  by  reason  of  the  obstruction,  he 
had  been  prevented  from  removing  the  tithes,  and  had  been 
actually  mulcted  in  damages  in  consequence ;  or,  in  the  case  of 
Rose  v.  Miles,  that  he  had  actually  lost  the  sale  of  his  goods,  or, 
having  sold  them,  had  been  prevented  from  taking  them  to  the 
place  of  delivery  in  consequence  of  the  obstruction  ;  and,  in  the 
case  of  Hughes  v.  Heiser,  if,  instead  of  cutting  his  timber 
and  sending  it  down  the  stream  in  rafts,  he  had  left  it  uncut 
in  the  forest,  because  he 'could  not  get  it  to  market  by  reason 
of  the  obstruction,  there  could  have  been  no  recovery,  because 
there  was  no  present  actual  damage,  but  only  such  as  rested 
84 
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in  contemplation,  and  such  as  was  common  to  all  similarly 
situated.  Indeed,  in  the  case  of  Rose  v.  Miles,  Lord  Ellen- 
borough  said  :  "  The  plaintiff  had  actually  commenced  his  course 
down  the  river,  and  was  actually  using  it  when  he  was  ohstructed, 
and  his  damages  did  not  rest  in  contemplation."  A  man  cannot 
stand  by  idly  and  claim  damages  for  an  obstruction  in  a  highway 
or  navigable  river,  simply  because  it  is  obstructed,  when  he  has 
made  no  attempt  to  use  the  road  or  river,  and  has  not  been 
actually  obstructed,1  unless  he  can  show  that  the  obstruction  was 
such  as  not  only  to  obstruct  passage,  but  was  of  such  a  character  as 
to  render  any  attempt  to  pass  it  useless,  and  that,  by  reason  thereof, 
he  has  actually  lost  the  sale  of  his  goods,  or  been  prevented  from 
performing  a  contract,  or  some  legal  duty,  whereby  he  has  sus- 
tained actual  loss  and  damage  beyond  the  common  damage 
incident  to  all." 

Seo.  633.  In  Pierce  v.  Dart,  7  Cow.  (N.  Y.)  609,  which  was 
an  action  for  a  nuisance  in  building  a  fence  across  a  highway, 
it  appeared  that  the  plaintiff  lived  upon  the  highway  in  question, 
and  that  the  obstruction  was  erected  near  his  house,  in  conse- 
quence of  which  he  claimed  that  he  had  sustained  a  special  dam- 
age. In  addition  to  this,  it  also  appeared  that  the  plaintiff  had 
several  times,  when  passing  over  the  road  with  his  team,  removed 
the  fence  which  the  defendant  would  as  often  replace.  The  wit- 
nesses fixed  the  damages  at  twenty-five  cents  as  the  actual  value 
of  the  labor  required  to  remove  the  obstruction.  It  was  insisted, 
by  the  defendant,  that  there  could  be  no  recovery,  because  the 
obstruction  was  a  common  nuisance,  and  an  action  for  private 
damages  would  not  lie,  but  the  court  said:  "In  considering 
the  special  damage  we  must  lay  out  of  view  the  fact  now  set 
up,  that  the  road  was  more  contiguous,  and  therefore  more 
beneficial  to  the  plaintiff  than  to  others.  He  might  have  been 
more  injured  on  this  account  than  others,  but  it  is  not  such  an 
injury  as  the  law  will  notice. 

1  In  Baxter  ■».  Winooski  Turnpike  !  Baxter  v.  Winooski  Turnpike  Co. 

Co.,  22  Vt.  114,  the  court  held,  that  no  22  Vt.  114 ;  Hutchinson  v.  Railroad  Co. 

damages  can  be  recovered  for  an  ob-  28  id.  142 ;  Iveson  ®.  Moore,  Ld.  Raym 

struction  of  a  highway  simply  because  486 ;  Rose  n.  Miles,  4  M.  &  S.  101 

the  road    is    insufficient,   unless  the  Qreasley  v.  Codling,  2  Bing.  263 
person  claiming  damages  actually  at- 
tempted to  pass  and  could  not. 
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"  The  right  of  action  for  an  obstruction  in  a  highway  can  never 
be  determined  by  the  distance  at  which  the  party  resides  from  it. 
All  the  cases  agree  that  there  must  be  some  specific  damage  to 
the  party  before  he  can  sue."  But  the  court  upheld  the  verdict 
on  the  ground  that  he  had  been  actually  obstructed  in  his  pas- 
sage over  the  road,  and  had  expended  time  and  labor  in  the 
removal  of  the  obstruction.  The  court  say :  "  In  the  case  at 
bar,  the  plaintiff  was  certainly  put  to  some  expense.  There  was 
a  delay,  and  labor  in  abating  the  nuisance,  so  that  he  might  pro- 
ceed on  the  road.  True  the  injury  was  trivial,  and  it  is  not  diffi- 
cult to  see  that  the  damages  are  excessive.  But  we  cannot  inter- 
fere on  that  ground,  when  the  action  is  for  a  tort."  The  court 
expressly  adopts  the  doctrine  as  laid  down  in  Rose  v.  Miles,  and 
Hughes  v.  Heiser,  and  holds  that  delay  in  a  journey  is  one  of  the 
proper  elements  to  be  considered  in  actions  of  this  character,  and 
that  when  delay  is  coupled  with  labor  or  other  damage,  however 
small,  that  is  not  necessarily  common  to  all  exercising  the  same 
right,  an  action  may  be  sustained.1 

Seo.  634.  In  the  case  of  Rose  v.  Groves,  12  L.  T.,  K  S.,  251, 
it  was  held  that  where  the  defendant  placed  beams  and  spars  in 
a  navigable  river  whereby  the  access  to  the  plaintiff  s  inn  was 
obstructed,  and  many  persons  that  would  otherwise  have  come 
there  and  taken  refreshments,  were  hindered  from  coming,  that, 
even  though  this  was  a  public  nuisance,  the  plaintiff  would  be 
entitled  to  recover  for  the  special  injury  he  sustained  therefrom, 
and  that  a  general  allegation  that  persons  were  hindered  and  pre- 
vented from  coming  to  his  inn,  without  specifying  particular 
instances,  was  good,  and  set  forth  sufficient  special  damage  to  sus- 
tain his  action  and  entitle  him  to  a  recovery. 

1  In  Winterbottom  v.  Lord   Derby,  In  Blane  t.  Klumpke,  29  Cal.  156,  i* 

L.  B.,  2  Exch.  316,  it  was  held  where  was  held  that  a  person  whose  property 

the  plaintiff  proved  no  special  damage  is  injured  by  an  obstruction  in  a  Mgh- 

from  the  obstruction  of  a  highway  be-  way,  may  have  his  action  to  abate  the 

yond  being  delayed  several  times  in  same,  but  not  if  his  injury  is  such  as 

passing  along   the  road,    and    being  is  common  to  others.    But  it  was  held 

obliged  in  common  with  every  one  else  that  proof  that  the  plaintiffis  deprived 

attempting  to  use  it,  either  to  go  by  a  of  free  access  to  his  premises  by  rea- 

circuitous  route  or  remove  the  obstruc-  son  of  the  obstruction,  is  sufficient  to 

tion,  that  this  was  not  such  special  maintain  the  action, 
damage  as  would  sustain  an  action. 


PRIVATE  ACTIONS. 

Sec.  635.  In  the  case  of  Frmk  et  al.  v.  Lawrence,  20  Conn. 
117,  which  was  a  proceeding  in  equity  to  restrain  the  defendant 
from  ohstructing  the  approach  of  vessels  to  the  plaintiffs  wharf 
in  New  London  harbor,  it  appeared  that  the  plaintiffs  were  the 
owners  of  a  lot  of  land  bordering  on  the  waters  of  the  harbor,  and 
had  a  wharf  thereon  extending  from  their  land  a  considerable 
distance  into  the  harbor.     At  the  outer,  or  easterly  end  of  the 

wharf,  are  projections  on  each  side  giving  it  the  form  of  a 1 . 

This  wharf  had  been  built  for  more  than  sixty  years,  and  during 
all  that  time  had  been  owned  and  possessed  by  the  plaintiffs  and 
their  grantors.  The  defendant  owned  land  adjoining  with  a 
wharf  connecting  therewith,  extending  also  a  considerable  dis- 
tance into  the  harbor.  There  was  a  large  and  very  convenient 
basin  between  those  two  wharves,  into  which  all  having  occasion 
to  pass  with  boats  or  vessels  entered.  The  defendant  was  about 
to  drive  a  row  of  piles  from  the  .south-east  corner  of  his  land  to  the 
north-east  end  of  the  plaintiff's  wharf,  and  connect  them  with  ties 
or  caps  in  such  a  manner  as  to  entirely  obstruct  the  passage  of 
all  boats  or  vessels  from  the  waters  of  the  harbor  to  the  north  side 
of  the  plaintiff's  wharf,  and  would  thus  seriously  impair  the  value 
of  the  plaintiff's  property.  Upon  the  final  hearing  it  was  urged 
by  the  defendants  that  the  bill  could  not  be  maintained,  because 
the  act  complained  of  would  be  a  public  nuisance,  and  could  only 
be  redressed  by  indictment.  But  the  court  granted  the  injunc- 
tion, and  Watte,  J.,  in  delivering  the  opinion  of  the  court,  said : 
"  We  have  had  occasion  in  several  recent  cases  to  decide  whether 
a  private  individual  can  maintain  a  bill  in  equity  for  an  injunc- 
tion against  a  public  in  navigable  waters.1  And  we  held  that 
such  relief  will  not  be  granted  unless  it  appears  that  the  party 
complaining  will  sustain  a  special  and  particular  damage^ an 
injury  distinct  from  that  done  to  the  public  at  large.  But  on  the 
other  hand  it  was  agreed  that  if  such  an  injury  would  accrue,  the 
relief  would  be  granted.  Indeed,  such  seems  to  be  the  settled 
rule  in  equity." ' 

1  Bigelow  v.  Hartford  Bridge  Co.,  14  Ohio  B.  R.  Co.  «.  Applegate,  8  Dana 

Conn.  565 ;  O'Brien  v.  Norwich  &  Wor-  (KyJ,299. 

cester  R.  R.  Co.,  17  id.  372 ;  Seeley  v.  *  City  of  Georgetown  <d.  Alexandria 

Bishop,  19  id.  135 ;  see  also  Clark  v.  Canal  Co.,  12  Peters  (TJ.  S.),  198 ;  Corn- 

Saybrook,  21  id.  319 ;  Gilbert  fl.  Mickle,  ing  v.  Lowerre,  6  Johns.  Ch.  (N.  Y.) 

4  Sandf.  Ch.  (N.  Y.)  357;  Lexington  &  439 ;  Crowder  v.  Tinkler,  19  Ves.  616; 
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Sec.  636.  In  Lansing  v.  Smith,  8  Cow.  151,  which  was  an 
action  to  recover  damages  for  placing  certain  obstructions  in  the 
Hudson  river,  in  the  city  of  Albany,  whereby  the  approach  to 
the  plaintiff's  wharves  by  vessels  was  so  seriously  interfered  with 
as  to  materially  injure,  if  not  quite  destroy,  the  value  thereof 
as  a  wharf,  the  court  held  that  this  was  not  such  special  damage 
as  would  entitle  the  plaintiff  to  recover,  and  to  add  to  the  sur- 
prise that  such  a  decision  would  naturally  inspire,  the  court 
says :  "  Suppose  that  the  basin  should  render  the  streets  so  con- 
tiguous to  it,  in  its  whole  extent  unhealthy,  so  that  the  houses 
could  not  be  rented  at  all,  or  only  at  very  reduced  rates,  could 
every  landlord  maintain  an  action  for  the  depreciation  of  his  prop- 
erty and  the  consequent  diminution  of  his  rent  ?  That  will  hardly 
be  contended,  and  yet  in  principle  the  cases  are  the  same."  In  the 
Court  of  Errors  (4  Wend.  10),  the  judgment  was  affirmed,  but  upon 
other  grounds,  and  the  court  took  occasion  to  repudiate  that  por- 
tion of  the  doctrine  of  the  case,  that  related  to  the  rights  of  indi- 
viduals to  maintain  private  actions  for  injuries  arising  from  public 
nuisances. 

"Walworth,  Ch.,  said:  "If  the  defendants  had  erected  these 
temporary  bridges  and  were  not  authorized  to  do  so,  they  might 
be  indicted  for  a  common  nuisance.  But  the  bridges  might  also 
be  more  injurious  to  some  persons  than  to  others.  In  such  a 
case,  if  a  person  has  sustained  actual  damage,  whether  direct  or 
consequential,  I  am  not  prepared  to  say  he  cannot  maintain  his 
action  therefor.  If  he  sustains  no  damage  but  such  as  the  law 
pronounces  every  citizen  to  sustain,  because  it  is  a  common  nui- 
sance, no  action  will  lie.  But  the  opinion  I  have  formed  on  this 
point  is,  that  every  individual  who  sustains  actual  damage  from  a 
nuisance  may  maintain  a  private  action  for  his  own  injury, 
although  there  may  be  many  others  in  the  same  situation.  The 
punishment  of  the  wrong-doer  by  indictment  will  not  compensate 
for  the  individual  injury,  and  a  party  who  has  done  a  criminal 
act  cannot  defend  himself  against  a  private  suit  by  alleging  that 

Soltau  o.  De  Held,  9  Eng.  L.  &  Eq.  Robt.  (N.  T.  Sup.  Ct.)  219 ;  Sparhawk 

102  ;  Knox  v.  N.  T.,  55  Barb.  (N.  T.  S.  v.  R.  R.  Co.,  57  Penn.  St.  401 ;  Sheboy- 

C.)  404 ;  Savannah  R.  R.  Co.  v.  Shiels,  gan  v.  B.  E.  Co.,  21  Wis.  667  j  Hlgbee 

33  Ga.  601 ;  Elwell  v.  Greenwood,  26  «.  R.  R.  Co.,  21  N.  J.  276. 
Iowa,  377 ;  New  York  v.  Baumberger,  7 
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he  has  injured  many  others  in  the  same  way,  and  that  he  will  be 
.ruined  if  he  is  compelled  to  make  compensation  to  all,"  and  Senator 
S.  Allen,  who  delivered  a  dissenting  opinion,  also  took  occasion 
to  repudiate  "the  doctrine  of  the  Supreme  Court  on  this  branch  of 
the  case  in  very  strong  terms.  "  If  it  be  true,"  he  said,  "  that  if 
more  than  one  citizen  shall  be  injured  in  their  property  or  per- 
son, no  redress  can  be  had  from  the  wrong-doer,  except  by  the 
tedious  and  uncertain  remedy  by  indictment,  it  is  time,  in  my 
opinion,  that  the  law  should  be  altered." 

Seo.  637.  In  Eouok  v.  Waucher,  6  Am.  Eep.  332 ;  34  Md.  265, 
the  plaintiff  brought  an  action  against  the  defendant,  Houck,  for 
erecting  a  fence  across  a  highway  and  preventing  him  from 
removing  it,  whereby  he  was  compelled  to  reach  his  home  by 
taking  a  long  and  circuitous  route,  whereby  he  lost  much  time. 
There  was  a  verdict  for  the  plaintiff  at  circuit,  but  the  judgment 
was  reversed  in  the  Court  of  Appeals,  upon  the  ground  that  this 
was  not  such  special  and  peculiar  damage  as  will  uphold  an  action 
in  favor  of  an  individual  for  injuries  arising  from  a  public  nui- 
sance. Babtol,  Ch.  J.,  in  delivering  the  opinion  of  the  court,  thus 
lays  down  the  rule :  "  The  special  damage  alleged  is,  that  having 
gone  to  Frederick  City  by  the  highway  in  question,  as  he  was 
returning  home,  he  met  the  obstruction,  was  withheld  by  the 
defendant  from  removing  it,  and  in  consequence  '  was  obliged  to 
proceed  to  his  farm  by  a  very  circuitous  route?  "  This  is  nothing 
more  than  a  statement  of  a  very  particular  instance  in  which  the 
plaintiff  suffered  an  inconvenience  which  was  common  to  the  rest 
of  the  community,  and  is  not,  in  our  opinion,  such  special  damage 
as  entitles  him  to  maintain  this  action.  The  objection  is  not  to 
the  form  of  the  averment,  but  is  substantial,  going  to  the  very 
ground  and  cause  of  action,  which,  as  was  said  by  Tindal,  Ch.  J., 
in  Wilkes  v.  Hungerford  Market  Co.,  2  Bing.  (N.  C.)  281,  exists 
only  where  the  plaintiff  has  suffered  some  peculiar  injury,  beyond 
that  which  affects  the  public  at  large.1 

1  Smith  v.  Lockwood,  13  Barb.  (N.Y.  Y.  s.  C.)  406 ;  Catlin  v.  Valentine,  9 

S.  C.)  209 ;  Corning  v.  Lowerre,  6  Johns.  Paige's  Ch.  (N.  T.)  575.    The  question 

Ch.  (N.  Y.)  439  ;  Pierce  v.  Dart,  7  Cow.  was  not  raised  in  this  case,  but  it  is 

(N.  Y.)  609  ;  Davis  v.  The  Mayor,  14  N.  quite  evident  that  the  nuisance  was 

Y.  526;   Milhau  v.  Sharp,  27  id.  618;  public.    Francis  v.  Schoellkoppf ,  53  N. 

Knox  a.  The  Major,  etc.,  55  Barb.  (N.  Y.  152.    See  also  Barnes  ■».  City  of 
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All  the  authorities  agree  that,  to  support  the  action,  the  damage 
must  be  different,  not  merely  in  degree,  but  different  in  kind 
from  that  suffered  in  common ;  hence  it  has  been  well  settled, 
that  though  the  plaintiff  may  suffer  more  inconvenience  than 
others  from  the  obstruction,  by  reason  of  his  proximity  to  the 
highway,  that  will  not  entitle  him  to  maintain  an  action.1  In 
this  case  there  was  no  averment  that  the  highway  in  question 
was  the  only  highway  by  which  he  could  reach  his  premises,  nor 
that  he  had  sustained  any  other  damage  than  that  of  being 
delayed  and  compelled  to  take  a  circuitous  route." 

Seo.  638.  In  Brown  v.  Watrous,  47  Me.  161,  it  was  held  that  a 
person  returning  home  over  a  highway,  which  has  been  obstructed 
by  another,  whereby  he  is  compelled  to  take  a  more  circuitous 
route,  is  entitled  to  recover  the  damage  thus  sustained,  and  the 
fact  that  the  road  led  to  his  house,  sustains  the  special  claim  for 

38. 


Seo.  639.  In  Powers  v.  Irish,  23  Mich.  429,  the  plaintiff,  in 
passing  over  a  navigable  stream  with  rafts  of  lumber,  was  detained 
by  the  defendant's  dam,  so  that  he  lost  the  sale  of  his  lumber  at 
such  prices  as  he  otherwise  would  have  obtained.  He  recovered 
a  verdict  of  $4,000,  the  court  holding  that  although  the  nuisance 
was  public,  yet  the  detention  of  a  person  passing  over  it  with  his 
property  was  such  special  damage  as  would  uphold  an  action. 

Seo.  640.  In  Gooh  v.  Corporation  of  Bath,  6  L.  R.  Eq.  Ca. 
177,  an  action  was  upheld  in  favor  of  the  plaintiff  and  an  injunc- 
tion granted  to  protect  his  special  rights,  arising  from  the 
obstruction  of  a  highway,  by  plaintiff  placing  buildings  therein 
so  as  to  cut  off  access  to  the  plaintiff's  premises.  It  was  objected 
on  the  trial  that  this  being  &jmbUc  nuisance,  the  action  could  not 
be  maintained  by  the  plaintiff,  but  that  the  Attorney-General 

Racine,  4  Wis.  454 ;  Mayor  v.  Murrott,  Allen  (Mass.),  95 ;  Soltau  v.  De  Held,  9 

9  Ired.  160 ;  Boss  e.  Butler,  4  Green  Bng  Law  &  Eq.  102 ;  Eose  v.  Groves 

(N.  J.),  294;  Tolo  v.  Sacramento,  36  12  L.  J.,  ante. 

Cal.    193 ;   Ottawa   Gas-Light  Co.  <o.  '  Stetson  v.  Faxon,  19  Pick.  (Mass.) 

Thompson,  39  111.  598 ;  Cole  v.  Sproul,  147;  Thayer  -o.  Boston,  id.  511 ;  Quincy 

35  Me.  161 ;  Hughes  v.  R.  R.  Co.,  2  R.I.  Canal  v.  Newcomb,  7  Met.  (Mass.)  283 ; 

493 ;  Smith  v.  Smith,  2  Pick.  (Mass.)  but  see,  contra,  Brown  v.  Watrous,  47 

691 ;  Wesson  v.  Washburn  Iron  Co.,  13  Mich.  161. 
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should  have  been  made  a  party.  Maldts,  V.  C,  said,  "  In  this 
case  I  am  of  opinion  that  there  has  been  a  wholly  unjustifiable 
stopping  up  of  a  public  or  private  way,  it  matters  not  which ;  if 
it  is  a  public  way,  the  Attorney-General  might  have  sued  in 
respect  of  the  public  nuisance,  and  the  plaintiff  may  also  sue  in 
respect  to  his  mdmidual  injury,  and,  therefore,  in  any  view  of 
the  evidence,  the  plaintiff  is  entitled  to  maintain  his  action. 

Seo.  641.  I  have  given  extracts  thus  far  only  from  cases  aris- 
ing from  obstructions  of  highways  and  navigable  rivers,  and 
they  may  be  regarded  as  illustrating  the  doctrine  of  the  courts 
in  reference  to  all  classes  of  public  nuisances. 

The  general  doctrine  is,  and  may  be  regarded  as  the  well- 
settled  rule  in  courts  of  law  and  equity,  both  in  this  country  and 
England,  that  for  damages  arising  from  a  purely  public  nui- 
sance, that  is,  one  whose  effects  are  common  to  all,  producing  no 
special  or  particular  damage  to  one,  as  distinguished  from  the 
rest  of  the  public,  there  can  be  no  redress  except  by  indictment 
or  information  in  equity  at  the  suit  of  the  Attorney-General  or 
other  proper  public  officer. 

Seo.  642.  By  common  injury,  is  meant  an  injury  of  the  same 
kind  and  character,  and  such  as  naturally  and  necessarily  arises 
from  a  given  cause,  but  not  necessarily  similar  in  degree,  or 
equal  in  amount. 

If  the  injury  is  the  same  in  kind  to  all,  it  is  a  common  injury, 
although  one  may  actually  be  injured  or  damaged  more  than 
another.  To  illustrate,  we  will  take  the  case  of  a  slaughter-house 
erected  upon  a  public  street. 

To  all  who  come  within  the  sphere  of  its  operation  or  effects, 
it  is  a  nuisance,  and  offends  the  senses  by  its  noxious  smells.  It 
is  a  common  nuisance  in  such  a  locality,  and  in  its  general  effects 
produces  a  common  injury.  But  to  those  living  upon  the  street 
and  within  its  immediate  sphere,  it  is  both  a  common  and  a 
private  nuisance.  Common  in  its  general  effects,  but  private  in 
its  special  effects  upon  those  living  there.1    To  the  public  gener- 

■  Sol tau  v.  De  Held,  9  Eng.  Law  &    Eq.  102 ;  Wesson  v.  Washburn  lion 

Co.,  13  Allen  (Mass.),  95. 
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ally  it  produces  no  injury  except  such  as  is  common  to  all ;  but  to 
those  owning  property  in  its  neighborhood,  or  residing  there,  it 
produces  a  special  injury,  in  that  it  detracts  from  the  enjoyment 
of  their  habitations,  produces  intolerable  physical  discomfort, 
and  diminishes  the  value  of  their  premises  for  the  purposes  to 
which  they  have  been  devoted.1  Therefore,  while  those  residing 
beyond  its  sphere  and  owning  no  property  there  that  is  impaired 
in  value,  can  have  no  private  remedy,  either  at  law  or  in  equity ; 
yet,  those  who  live  in  the  neighborhood,  or  who  own  property 
there  that  is  impaired  in  value  by  reason  of  the  nuisance,  may 
have  their  private  actions  to  recover  their  special  damage,  or 
protect  their  special  interests.'  The  degree  of  damages  which 
each  sustains,  varies  according  to  the  ratio  of  nearness  to,  or  dis- 
tance from,  the  promoting  cause. 

Sec.  643.  It  may  be  said  that  the  real  distinction  fairly  dedu- 
cible  from  all  the  cases  entitled  to  any  consideration  as  authori- 
ties, is  this :  When  the  wrongful  act  is  of  itself  a  disturbance  or 
obstruction  to  the  exercise  of  a  public  or  common  right,  and  in 
no  wise  inflicts  any  special  damage  upon  one,  more  than  another, 
the  sole  remedy  is  by  indictment,  unless  special  damage  has  actually 
been  sustained  by  individuals,  as  in  the  case  of  negligently  keep- 
ing large  quantities  of  gunpowder  on  a  public  street  or  highway ; " 
carrying  on  a  noxious  trade  on  a  public  highway,  but  away  from 
human  habitations  or  places  of  business ;  *  keeping  a  bawdy-house, 
indecent  or  immoral  practices,  and  many  other  nuisances  that 
generally  are  of  a  purely  public  character.  Now  this  class  of 
injuries  are  usually  purely  public  in  their  effects,  but  conditions 
may  exist  that  make  them  private  also.  In  the  case  of  a  negli- 
gent keeping  of  gunpowder,  if  a  person  owns  property  in  the 
vicinity,  and  by  reason  of  the  fear  and  apprehension  of  danger, 

1  Ross  v.  Butler,  4  C.  B.  Green  (N.  Weeks,  3  Barb.  (N.  T.)  156 ;  Catlin  » 
J )  294 ;  Davidson  v.  Isham,  1  Stockt.  Valentine,  9  Paige  (N.  Y.),  575  ;  Peck 
(N.  J.)  189 ;  Wolcott  v.  Melick,  3  id.  v.  Elder,  3  Sandf.  (N.T.)  126 ;  Story  v. 
207     '  Hammond,  4  Ohio  St.  165 ;  Wesson  v. 

2  Francis  v.  Schoellkoppf,  53  N.  Y.  Washburn  Iron  Co.,  13  Allen  (Mass.), 
152 ;  Wesson  v.  Washburn  Iron  Co.,  13  95  ;  Mills  v.  Hall,  9  Wend.  (N.Y.)  315  ; 
Allen  (Mass.),  95  ;  Soltau  r>.  De  Held,  Adams  v.  Michael,  38  Md.  126  ;  Rex  v. 
9  Eng  Law  &  Eq.  102;  Rex  v.  Dews-  Dewsnap,  16  East,  194;  Grabil  v.  R.R. 
nap  16  East,  194.  Co.,  50  El.  241 ;  Gas  Co.  c  Thompson, 

s  Sands  v.  The  People,  Johns.  (N.Y.)    39  id.  598. 
«  Rex  v.  Niel,  2  C.  &  P.  485;  Brady  t>. 
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his  tenants  leave  his  buildings  and  he  thus  loses  the  rent  there- 
from, this  is  a  special  injury  to  him,  apart  from  that  suffered  in 
common  with  the  rest  of  the  public,  and  he  is  entitled  to  his 
private  action,  both  to  recover  the  damages,  and  abate  the 
nuisance,  and  this  even  though  there  are  many  others  similarly 
situated  and  affected.1 

Sec.  644.  So,  too?  in  the  case  of  a  noxious  trade  upon  a  high- 
way, but  away  from  habitations,  so  long  as  every  person  sustains  a 
common  injury  only  therefrom  as  by  being  annoyed  by  its  offen- 
sive and  unwholesome  smells,  it  is  a  purely  public  injury ;  but  if 
its  effects  extend  to  the  dwellings  or  places  of  business  of  any 
persons,  to  such  an  extent  as  to  render  their  occupancy  materially 
uncomfortable,  then  it  becomes  a  private  nuisance  to  those  whose 
dwellings  or  places  of  business  are  so  affected,  and  they  may 
have  their  action  therefor,  although  there  are  many  persons  who 
are  thii3  affected,  and  the  result  will  be  to  promote  a  multitude 
of  suits." 

Sec.  645.  In  the  case  of  a  bawdy  house,  it  is  a  public  nuisance 
per  se  wherever  located,  and  generally,  only  a  proper  subject  of 
indictment,  yet  cases  may  arise  where  even  that  becomes  also  a 
private  nuisance  as  to  some.  As  if  it  is  kept  upon  a  street 
adjoining  the  tenements  of  another,  and  by  reason  thereof  his 
tenants  leave,  and  his  property  is  greatly  depreciated  in  value, 
does  he  not  sustain  a  special  damage,  so  particular  to  himself  and 
different  from  that  sustained  by  the  rest  of  the  public  as  fairly 
entitles  him  to  an  action  for  his  damages  ?  * 

Sec.  646.  Take  the  case  of  a  sale  of  unwholesome  meat  or  food. 
This  is  a  public  nuisance  per  se  at  common  law.     Is  not  every 

>  Weir  v.  Kirk,  1  Law  Times  (N.  S.),  Green  (N.  J.),  294 ;  Ottawa  Gas-light 

73;    73  Penn.  St.  284;    Cheatham  ®.  Company  v.  Thompson,  39  111.  598 ;  Tip- 

Shearon,  1  Swan  (Tenn.),  213 ;  Wier  v.  ping  r>.  St.  Helen  Smelting  Co.,  E.  C.  L. 

Kirk,  73  Penn.  St.  284 ;  Myers  v.  Mai-  608 ;  Story  v.  Hammond,  4  Ham.  (Ohio) 

colm,    Hill(N.T.)    .  376. 

8  Knight  v.  Gardner,  19  Law  Times  8  Hamilton  «.  Whitridge.il  Md.128. 

(N. 8.), 673; Cooke®. Forbes, L.R.,5Eq.  It  was  held  in  this  case  that  the  dimi- 

166;  Crump®.  Lambert,  L.  R.,  3  Eq.  nution  in  the  value  and  use  of  property 

407 ;  Lansing®.  Smith,  4  Wend.  (N.  Y.)  by  reason  of  a  brothel  adjoining  it,  ia 

10 ;  Francis  v.  Schoellkoppf,  53  N.  T.  such  a  special  injury  as   entitles  a 

152 ;  Wesson  ®.  Washburn  Iron  Co.,  13  party  to  an  injunction  from  a  court  of 

Allen   (Mass.),  95;  Ross  ®.  Butler,  4  equity. 
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person  whose  health  is  deleteriously  affected  by  the  consumption 
of  the  food,  entitled  to  recover  his  damages  for  the  injury  ? 

Sec.  647.  But  whatever  apparent  conflict  may  have  seemed  to 
exist  upon  this  question  formerly,  it  is  now  well  settled,  as  the 
doctrine  of  both  the  courts  in  this  country  and  England,  that  a 
nuisance  may  be  at  the  same  time  both  public  and  private.  Public 
in  its  general  effects  upon  the  public,  and  private  as  to  those  who 
suffer  a  special  or  particular  damage  therefrom,  apart  from  the 
common  injury.  The  public  wrong  is  redressed  by  indictment, 
and  the  private  injury  by  an  appropriate  private  action  either  at 
law  or  equity.1  An  obstruction  of  a  purely  public  right  is 
seldom  productive  of  private  and  individual  damage,  but  where  it 
is,  it  would  be  a  highly  unjust  and  inequitable  doctrine  that  would 
preclude  the  party  sustaining  it,  from  proper  redress  by  action, 
merely  upon  the  ground  that  the  injury  has  resulted  from  an  act 
that  is  a  public  offense.  In  the  language  of  Senator  Allen,  in 
Lansing  v.  Smith,  ante :  "  If  this  is  the  law,  it  is  high  time  that 
the  law  should  be  changed." 

But  such  is  not  the  law,  and  the  cases  are  numerous  where  pri 
vate  actions  have  been  upheld,  both  in  courts  of  law  and  equity, 
to  redress  the  private  injuries  resulting  from  public  nuisances. 

Sec.  648.  In  Attorney-General  v.  Earl  of  Lonsdale,  7  L.  R,, 
Eq.  Cas.  390,  it  was  held  that  a  riparian  owner  upon  the  banks 
of  a  tidal  stream  could  maintain  an  action  for  an  injury  to  his 
property  resulting  from  the  erection  of  a  jetty 'in  a  navigable 
stream,  although  the  jetty  was  a  public  nuisance.  Malins,  V.  C, 
in  passing  upon  the  question,  as  to  the  right  of  the  plaintiff  to 
join  with  the  Attorney-General  in  respect  to  a  public 'nuisance, 
which  was  also  a  particular  injury  to  himself,  said,  "  The  plaintiff 
might,  perhaps,  have  instituted  the  suit  without  the  Attorney- 
General,  on  the  principle  of  Spencer  v.  London  x&  Birmingham 
li.  B.  Co.,  8  Sim.  193,  on  the  ground  that  the  act  complained  of, 
although  a  public  nuisance,  causes  a  special  and  particular  dam- 
age to  him." 

i  Soltau  v.  De  Held,  9  Eng.  Law  &  ler,  4  C.  E.  Green  (N.  J.),  294;  David- 

Eq    102-  Wesson  v.  Washburn  Iron  son  v.  Isham,  1  Stockt.  (N.  J.)  189; 

Co    13  Allen  (Mass.),  95;  Francis  v.  Wolcott  v.  Melick,  3  id.  207. 
Schoellkoppf ,  53  N.  T.  152 ;  Ross  v.  But- 
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Seo.  649.  In  Sampson  v.  Smith,  8  Sim.  272,  the  plaintiff 
brought  a  bill  to  enjoin  the  defendant  from  using  a  steam-engine 
on  Prince's  street,  in  the  vicinity  of  his  shop,  by  reason  of  the 
smoke  from  which  the  goods  in  his  shop  were  injured,  and  the 
enjoyment  of  his  dwelling-house  was  rendered  uncomfortable. 
It  was  objected  on  the  hearing  that  the  nuisance  complained  of 
was  &  public  nuisance,  and  that  the  plaintiff  could  not  maintain  a 
private  action  therefor.  Mr.  Knight  Bruce,  afterward  Vice- 
Ohancellor,  argued,  that  "Every  individual  may  maintain  an 
action  or  file  a  bill  in  respect  of  a  public  nuisance  provided  he 
sustains  any  particular  damage  from  it.  *  *  The  public  and 
the  private  right  have  nothing  to  do  with  each  other.  Suppos- 
ing the  nuisance  complained  of  in  this  bill  is  a  public  nuisance,  it 
is  a  private  one  also,  and  we  do  not  apply  for  relief  in  respect 
of  the  public  nuisance.  *  *  Every  individual  who  sustains 
an  injury  from  a  public  nuisance,  may  sue  in  respect  of  it,  but 
where  the  subject  of  the  complaint  is  merely  a  public  wrong,  an 
information  must  be  filed  by  the  Attorney-General."  It  is 
noticeable  that  the  doctrine  announced  by  Knight  Bbtjce,  which 
was  at  that  time  quite  new,  forms  the  ground-work  of  the  rights 
of  individuals  to  maintain  actions  for  special  injuries  from  public 
nuisances,  as  adopted  and  acted  upon  by  the  courts  of  England 
and  this  country.  In  that  case,  prior  to  the  argument  of  the 
case  by  him,  Shadwell,  Y.  C,  intimated  a  doubt  as  to  the  right 
of  the  plaintiff  to  maintain  the  bill,  but  after  hearing  the  counsel 
npon  both  sides,  he  adopted  the  views  of  Knight»Bbuoe  and 
granted  the  injunction. 

Seo.  650.  In  Mills  v.  Hall,  9  Wend.  (N.  T.)  315,  the  plaintiff 
brought  an  action  to  recover  damages  sustained  by  reason  of  sick- 
ness produced  in  his  family,  in  consequence  of  the  setting  back 
of  the  waters  of  a  stream  by  defendant's  mill-dam  so  as  to  render 
the  atmosphere  of  the  neighborhood  unwholesome,  and  to  breed 
sickness  therein.  Sutherland,  J.,  in  deciding  the  case  in  favor 
of  the  plaintiff  against  the  defendant's  claim  of  a  prescriptive 
right  to  set  back  the  water,  put  the  right  of  recovery  upon  the 
broad  ground  that  the  nuisance  created,  being  a  public  nuisance, 
no  prescriptive  right    could  be  acquired  to  maintain  it.     The 


PRIVATE  ACTIONS.  677 

question  of  the  plaintiff's  right  to  recover,  because  the  nuisance 
was  public,  was  not  raised  in  the  case,  but  if  it  had  been,  there  is 
no  question  that,  upon  the  authority  of  Lansing  v.  Smith,  4 
Wend.  (N.  Y)  8,  the  action  would  have  been  upheld. 

Sko.  651.  In  a  recent  case  in  the  court  of  appeals  of  New  York 
{Francis  v.  Schoellkappf,  53  N.  Y.  162),  which  was  an  action  for 
damages  sustained  by  the  plaintiff  by  reason  of  the  noisome 
stenches  arising  from  the  defendant's  tannery,  which  rendered 
the  enjoyment  of  her  dwelling  uncomfortable  and  almost  unin- 
habitable for  herself  and  family,  and  prevented  her  renting 
another  dwelling  which  she  owned  in  the  vicinity,  it  was  objected 
by  the  defendant's  counsel  that  there  could  be  no  recovery  in  the 
case,  because  the  nuisance  was  public ;  and  that  the  only  remedy 
■was  by  indictment.  Grovee,  J.,  in  delivering  the  opinion  of  the 
court,  announced  the  true  doctrine  controlling  this  class  of  actions 
in  a  very  forcible  and  sensible  way.  He  says :  "  The  evidence 
disclosed  that  other  houses  in  the  vicinity  were  similarly  affected 
with  the  plaintiffs.  The  ground  for  the  motion  (for  a  nonsuit) 
was,  that  as  the  stench  injured  a  large  number  of  houses,  the  nui- 
sance was  common,  and  therefore  no  one  could  maintain  an  action 
for  his  particular  injury,  the  only  remedy  being  an  indictment  for 
the  common  injury  to  the  public.  The  error  of  this  is  obvious, 
both  upon  principle  and  authority.  The  idea  that  if  by  a  wrong. 
ful  act  a  serious  injury  is  inflicted  upon  a  single  individual  a 
recovery  may  be  had  therefor  against  the  wrong-doer,  and  that 
by  it,  the  same  act,  a  number  of  persons  are  injured,  no  recovery 
can  be  had  by  any  one,  is  absurd.  This,  stripped  of  verbiage,  is 
the  ground  of  the  motion.  It  is  said  that  holding  the  defendant 
liable  to  respond  to  each  one  injured  will  lead  to  a  multiplicity 
of  suits.  This  is  true,  but  it  is  no  defense  for  a  wrong-doer,  when 
called  upon  to  compensate  for  the  damages  sustained  from  his 
wrongful  act,  to  show  that  he,  by  the  same  act,  inflicted  a  like 
injury  upon  numerous  other  persons.  The  position  is  wholly  unsus- 
tained  by  authority.  While  in  the  application  to  particular  cases 
there  is  some  conflict,  yet  there  is  none  whatever  in  the  rule 
itself.  That  rule  is,  that  one  erecting  or  maintaining  a  common 
nuisance  is  not  liable  to  an  action  at  the  suit  of  one  who  has  sue- 
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tained  no  damage  therefrom,  except  such  as  is  common  to  the 
entire  community,  yet  he  is  liable  to  one  who  has  sustained  dam- 
age peculiar  to  himself.  No  matter  how  numerous  the  persons  may 
be  who  have  sustained  this  peculiar  damage,  each  is  entitled  to 
compensation  for  his  injury.  When  the  injury  is  common  to  the 
public  and  special  to  none,  redress  must  be  sought  by  a  criminal 
prosecution  in  behalf  of  all.1 

Sec.  652.  In  Soltau  v.  Be  Held,  9  Eng.  Law  &  Eq.  102,  the 
objection  was  raised  that  the  action  could  not  be  maintained, 
because  the  inquiry  complained  of  resulted  from  a  public  nui- 
sance ;  but  Kindersley,  V.  C,  thus  disposed  of  this  question. 
"  Now,  of  course,  in  the  case  of  a  public  nuisance,  no  doubt  the 
remedy  to  get  rid  of  the  public  nuisance  is  an  indictment  at  law. 
The  remedy  at  law  is  indictment,  the  remedy  in  equity  no  doubt 
is  an  information  at  the  suit  of  the  attorney-general ;  and  so  in 
the  case  of  a  private  nuisance,  the  remedy  at  law  is  by  action ;  the 
remedy  in  equity  is  by  bill ;  and  this  is  the  distinction  which  is 
pointed  out  in  those  passages  cited  by  Mr.  Campbell,  from  the 
third  volume  of  Blackstone's  Commentaries  and  from  Mitf ord's 
Pleadings,  a  very  obvious,  clear  and  recognized  distinction ;  but 
it  is  evident  that  that  which  is  a  public  nuisance  may  be  also  a 
private  nuisance  to  a  particular  individual  by  inflicting  on  him 
some  special  and  peculiar  damage,  and  if  it  be  both,  that  is,  if  it 
be  in  its  nature  a  public  nuisance,  and  at  the  same  time  does 
inflict  on  a  particular  individual  a  special  and  particular  damage, 
may  not  that  private  individual  have  his  remedy  at  law  by  action 
or  in  equity  by  bill  ?     *    *     * 

"  Now  several  cases  have  been  referred  to,"  in  all  of  which,  and 
in  many  other  cases  that  might  be  cited,  it  has  been  held  and 
acted  on  over  and  over  again,  that  if  an  individual  sustains  a 

1  Pierce  v.  Dart,  7  Cow.  (X.  T.)  609;  Abbott  v.  Mills,  3  Vt.  529  ;  Harrison  v. 

Lansing®.  Smith,  4  Wend.  10;Milhau  Sterrett,  4  Har.  &  McH.  (Del.)  540  ; 

v.  Sharp,  29  N.Y.  611;  Soltau  v.De  Held,  Burrows  v.  Pixley,  1  Root,  362;  Wes- 

9  Eng.  Law  &  Eq.  104;  Brunning  v.  son  v.  Washburn  Iron  Co.,  13  Allen 

N.  O.  Canal  &  Banking  Co. ,  12  La.  541 ;  (Mass.),  95 . 

Yolo.  Co.  b.  Sacramento,  36  Cal.  193 ;  s  Spencer  v.  The  London  &  Birming- 

Ottawa  Gas-light  Co.    v.   Thompson,  ham  R.  R.  Co.,  8  Sim.  193 ;  Sampson 

39  111.  598  ;  Ross  v.  Butler,  4  Green  (N.  v.  Smith,  id.  272 ;  Walter  v.  Selfe,  4 

J.),  294;   Barnes  v.  City  of  Racine,  4  Eng.  Law  &  Eq.  15;  Attorney-General 

Wis.  454  ;  Rose  v.  Groves,  12  L.  J.  (N.  v.  Forbes,  2  M.  &  C.  123. 
S.)  251 ;  Cole  v.  Sprowl,  35  Me.  116; 
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6pecial  and  particular  damage  from  an  act,  lie  may  have  a 
bill ;  if  it  be  such  a  case  as  a  court  of  equity  may  interfere  in 
at  all,  he  may  have  the  interference  of  the  court  on  a  bill, 
although  the  act  complained  oL'  be  in  its  nature  a  public  nui- 


Sec.  653.  It  may  be  regarded  as  well  settled,  that  the  fact  that 
an  injury  and  damage  is  inflicted  by  an  act  or  thing  that  is,  in  its 
nature  and  in  fact,  a  public  nuisance,  will  not  prevent  a  recovery 
at  the  suit  of  an  individual,  if  that  individual  has  suffered  a  special 
and  particular  damage  therefrom  different  from  that  which  is 
common  to  all. 

For  the  common  injury,  there  can  be  no  redress  save  by  indict- 
ment or  other  remedy  in  behalf  of  the  people;  but  for  every 
special  and  particular  injury,  there  may  be  redress  had  through 
the  medium  of  private  actions  in  behalf  of  each  person  specially 
injured,  although  the  same  damage  is  inflicted  upon  many  per- 
sons at  one  and  the  same  time,'  as  an  obstruction  of  a  highway 
leading  to  one's  premises,"  or  so  as  to  obstruct  access  thereto,  or 
otherwise  producing  special  damage,'  the  obstruction  of  a  navi- 
gable stream  so  as  to  hinder  or  delay  passage  over  the  same,  or 
producing  actual  damage  to  vessels,5  or  by  cutting  off  the 
approach  to  a  private  wharf  or  premises,'  or  so  as  to  injure 
one's  premises,'  or  the   erection  of  any   thing  injurious  to  a 

1  Attorney-General  v.  Forbes,  2  M.  &  601  ;  Hatch  v.  E.  R.  Co.,  25  Vt.  142  ; 

C  123 ;  Attorney-General  <o.  Johnson,  Cook  v.  Corporation  of  Bath,  6  L.  E. 

2  Wils.  Ch.  87.  Eq.  Cas.  77. 

8  Michling  v.  Kittanning  Bridge,  1  6  Powers  v.   Irish,  23    Mich.    429  ; 

Grant's  Cas.  (Penn.)  416  ;  Wesson  -o.  Barnes  -e.  Eacine,  4  Wis.  454  ;  Gerrish 

Washbume  Iron  Co.,  13  Alien  (Mass.),  v.  Brown,  51  Me.  256  ;  Veazie  ■».  Deni- 

95  •  Francis  v.  Schoellkoppf,  53  N.  Y.  nel,  50  Me.  490 ;  Knox  v.  Chalouse,  42 

156  ;  Lansing  n.  Smith,  4  Wend.  (N.  Y.)  Me.  150 ;  E.  B.  Co.  v.  St.  Louis,  5  Chl- 

10 ;  Grigsby  n.  Clear  Lake  Co.,  40  Cal.  cago  Leg.  News,  49  ;  Parrish  v.  Steph- 

396 :   Blanc  v.    Klumpke,  29  id.  156  ;  ens,  1  Oregon,  73 ;  Baird  v.  E.  E.  Co.,  6 

Simpson  v.  Savage,  8  Sim.  272 ;  How-  Bl.  (U.  S.  C.  C.)  487 ;  Mississippi  E.  B. 

ard  v.  See,  3  Sandf.  (N.  Y.  S.  C.)  281 ;  Co.  v.  Ward,  2   Black  (U.    S.),  485 

Cook  v.  Corporation  of  Bath,  6  L.  E.  Georgetown  v.  Canal  Co.,  12  Peters 

Eq.  Cas.  77.  (tT.  S.),  91 ;  Works  v.  Junction  B.  B. 

"  Brown  v.  Watrous,  47  Me.  161.  Co.,  5  McLean,  425  ;  Cole  v.  Sprowl,  3€ 

4  Stetson  n.  Faxon,  19  Pick.  (Mass.)  Me.  161 ;  Hughes  v.   Heiser,  1  Binney 

147;  Burden  v.  Crocker,  10  id.  388;  (Penn.)  493;  Boston  Boiling  Mills  v. 

Corning  0.  Lowerre,  6  Johns.  Ch.  (NY.)  Cambridge,  117  Mass.  396;    Clarke. 

641  •  Milhau  v.   Sharp,  27  N.  Y.  611 ;  Peckliam,  10  R.  I.  35. 

Baxter  v.  Winooski   22  Vt.  272 ;  Knox  6.  Burrows  t>.  Pislej;,  1  Root  (Conn.),  303 ; 

«■        .„»wt    KH  TJq>.>.  f"NT  V  \  And.  ■  Fnnkc.  Lawrence,  20  Conn.  117. 

e.  Mayor  of  NY, ,55  Barb.  (JN.  Y.)  404 ,  7_  Attorney-General  v.  Earl  of  Lonsdale, 

Savannah  B.  B.  Co.  «.  Shiels,  33  Ga.  7L.  R.  Eq.  Cas.  390. 
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special  franchise,  as  a  bridge,  ferry,  turnpike,  or  other  special 
privilege.1 

The  setting  up  of  a  noxious  trade  specially  injurious  to  private 
property,  whether  by  impairing  its  comfortable  enjoyment  or  its 
rental,  or  market  value "  as  a  slaughter-house,'  a  fat-boihng  estab- 
lishment,* a  bone  boilery,"  a  planing  mill,'  a  rolling  mill,*  a  •trip- 
hammer shop  for  hammering  iron  or  steel  rails,  or  any  noisy  trade 
in  a  public  place  specially  injurious,"  gas  works  emitting  nause- 
ous odors,'  or  polluting  public  rivers  to  the  injury  of  private 
rights,"  keeping  powder,  nitro-glycerine  or  other  explosive  and 
highly  combustible  substances  in  public  places  near  one's  prem- 
ises, endangering  the  safety  of  those  living  there,  and  thereby 
impairing  the  rental  or  actual  value  of  the  premises,"  and,  in  fact, 
any  use  of  property  that,  while  it  creates  a  public  injury,  also 
creates  a  special  and  particular  injury  to  individual  members  of 
the  public,  even  though  the  injury  and  damage  is  merely 
nominal." 


1  Charles  River  Bridge  Co.  v.  Warren 
Bridge,  6  Pick.  (Mass.)  376 ;  Norwood 
».  Norwood,  4  H.  &  J.  (Md.)  112  ;  Turn- 
pike Co.  d.  Byder,  1  Johns.  Ch.  (N.  Y.) 
611 ;  Hall  e.  Bagsdale,  4  S.  &  P.  (Ala.) 
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Sec.  654.  In  such  actions,  the  gravamen  of  the  complaint  is 
the  special  and  particular  injury,  therefore  the  recovery  is  limited 
to  such  special  and  particular  damage  as  is  alleged  in  the  decla- 
ration and  established  by  the  proof.  There  can  be  no  exemplary 
or  punitive  damages  given,  nor  any  damage  for  the  injuries  aris- 
ing from  the  natural  and  common  effect  upon  the  public  gener- 
ally.1 If  by  reason  of  the  promoting  cause,  such  as  noxious 
vapors,  noisome  smells  or  dense  smoke,  one  is  driven  from  his 
dwelling,  or  his  tenants  leave  his  buildings,  or  his  property  is 
specially  injured,  he  can  only  recover  the  actual  loss  and  damage 
that  comes  legitimately  under  the  head  of  special  injury.  That 
portion  of  the  damage  that  is  common  to  all,  is  "  damnum  absque 
injuria." 

Sec.  655.  It  is  only  when  the  injury  arising  from  a  nuisance 
is  to  a  purely  public  right,  so  that  the  injury  arising  therefrom  is 
general  and  public  in  its  effects,  that  individuals  are  precluded 
from  bringing  private  suits  for  the  violation  of  their  individual 
rights ;  or,  to  state  the  proposition  in  a  form  which  more  nearly 
embodies  the  doctrine,  it  is  only  when  the  nuisance  is  in  its 
nature  a  public  nuisance,  so  that  no  private  right  is  violated  in 
contradistinction  to  the  rights  of  the  rest  of  the  public,  that  the 
courts  deny  a  remedy  to  individuals.  Whenever  the  nuisance  is 
susceptible  of  being  both  public  and  private,  and  is  so  to  such  an 
extent  that  an  actual  vested  individual  right  is  violated,  which  the 

Gunter  v.  Gearey,  1  Cal.  467 ;  Memphis  Eng.  L.  &  Eq.  146.  In  Pay  v.  Parker, 
E.  R.  Co.  v.  Hicks,  5  Sneed  (Tenn.),  53  N.  H.  343,  the  doctrine  is  laid  down 
437 ;  Turnpike  Co.  «.  Crockett,  2  id.  and  established  by  an  able  and  ex- 
363 ;  Miller  n.  Truehart,  4  Leigh  (Va.),  haustive  review  of  the  whole  field  of 
569 ;  Smith  v.  McConathy,  9  Mo.  517 ;  the  law  of  damages,  that  punitive  or 
Adams  v.  Michael,  38  Md.  134 ;  Wilto^  exemplary  damages  can  never  be 
t.  Martin,  7  Mo.  307 ;  Baboock  v.  N.  J."  recovered  in  an  action  where  a  public 
Stock  Co.,  20  N.  J.  296 ;  Rosser  v.  Ran-  prosecution  lies  against  the  defendant 
dolph,  7  Porter  (Ala.),  238;  Wall  ®.  for  the  offense  that  forms  the  subject- 
Cloud,  3  Humph.  (Tenn.)  181 ;  Free-  matter  of  the  action.  The  court  also 
land  n.  Gas  Co.,  12  Ohio  St.  392 ;  Potts-  pertinently  question  the  soundness  of 
town  Gas  Co.  v.  Murphy,  39  Penn.  St.  the  doctrine  permitting  punitive  dam- 
357 ;  Wetmore  ».  Atlantic,  etc.,  Co.,  37  ages  in  any  case,  making  the  true  dis- 
Barb.  (N.  Y.)  70 ;  Wetmore  v.  Story,  22  tinction  between  matters  in  aggrava- 
id.  414;  Carey  m.  Brooks,  1  Hill  (S.  G),  tion  of  damages,  and  exemplary  or 
365 ;  Allen  v.  Lyon,  2  Root  (Conn.),  punitive  damages,  the  court  evinces  a 
213.  tendency  to  repudiate  a  doctrine  that 
1  Francis  t.  Schoellkoppf ,  53  N.  T.  never  had  any  foundation  in  reason  or 
152 ;  Wesson  v.  Washburne  Iron  Co.,  13  public  policy. 
Allen  (Mass.),  94;   White  v.  Cohen,  19 
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individual  may  lose  by  laches,  then  he  is  entitled  to  his  private 
remedy,  even  though  the  damage  be  trifling,  and  even  though  the 
result  be  to  open  the  door  to  a  multiplicity  of  suits.1  It  is  evi- 
dent, from  an  examination  of  all  the  cases,  that  the  courts  have 
never  really  intended  to  establish  any  other  or  different  doctrine. 
All  the  early  cases  referred  to  in  this  chapter  were  cases  of  nui- 
sances arising  in  highways  and  navigable  streams  over  which  the 
public  has  full  control,  and  in  and  to  which  one  person  has  no 
more  rights  than  another,  so  far  as  the  actual  public  easement  is 
concerned,  and  where  no  person  could  lose  any  rights  by  reason 
of  any  neglect  on  his  part  to  pursue  his  remedy  for  redress.* 
But,  in  all  those  cases,  where  the  party  sustained  any  really 
special  damage,  however  small,  the  courts  upheld  his  remedy." 
That  this  prohibition  of  private  actions,  for  injuries  resulting  from 
public  nuisances,  was  ever  intended  to  apply  to  any  other  class  of 
cases  than  those  designated  above,  is  apparent  from  all  the  author- 
ities, ancient  or  modern. 

Seo.  656.  It  was  never  intended  by  the  courts  to  hold  that 
where  a  vested  right  was  injured,  this  was  not  a  sufficient  special 
damage  to  maintain  an  action  against  the  promoter  of  a  public 
offense. 

In  Morley  v.  Pragnal,  Cro.  Car.  510,  which  was  an  action  for 
corrupting  the  air  by  the  prosecution  of  the  business  of  a  tallow 
chandler  upon  a  public  street  in  the  city  of  London,  in  a  locality 
where  the  business,  producing  such  noxious  and  noisome  smells, 
must  of  necessity  have  been  a  public  nuisance  and  indictable  as 
such,  the  plaintiff's  action  for  his  private  damage  by  reason  of  the 
injury  to  his  business  as  an  innkeeper,  in  the  loss  of  guests,  and 

1  Francis  v.  Schoellkoppf,  53  N.  T.  taw  J.  (N.  S.)  251 ;  Yolo  v.  Sacramento 

152 ;  Wesson  v.  Washtmrne,  3  Allen  36  Cal.  193 ;  Barnes  v.  Racine,  4  Wis. 

(Mass.),  95.  .  454  ;  Blanc  ».  Klumpke,  27  Cal.  156 ; 

*  Woolrych  on  Ways,  4.  Carpenter  v.  Mann,  17  Mass.  155 ;  Win 

»  Wilkes  v.  Hungerford  Market  Co.,  terbottom  v.  Lord  Derby,  L.  R.,  2  Exch. 

2  Bing.  281 ;   Aldred's  Case,  9  Coke,  316 ;  Paine  v.  Patrich,  3  Mod.  289 

58 ;  Robins'  Case,  cited  in  Palm.  536  ;  Fineux  v.   Hovenden,  Cro.  Eliz.  664 

Lily's  Reg.  309 ;   2  Rolle's  Abr.  40 ;  Rose  n.  Miles,  4  M.  &  S.  101 ;  Hubert 

Morley   b.  Pragnall,    Cro.  Car.  570;  v.  Groves,  1  Esp.   (N.  P.  Cas.)  148 

Chichester  v.  Lethbridge,  Willes,  71 ;  Co.  Litt.  56  a  ;  Bellows  t.  Kemp,  Cro. 

Hart  v.  Bassett,  T.  Jones,  156 ;  Iveson  Eliz.  664  ;  Fowler  «.  Sanders,  Cro.  Jac. 

c.  Moore,  Ld.  Ray m.  486 ;  Hughes  ■».  446  ;  Maynell  e.  Saltmarsh,  1  Keb.  847 ; 

Heiser,  1  Binn.  (Penn.)  463 ;  Pierce  o.  Stone  v.  Wakeman,  Noy.  120 ;  Allen  v. 

Dart,  7  Cow.  (N.  T.)  609 ;  Greasley  v.  Ormond,  8  East,  4. 
Codling,  2  Bing.  263 ;  Rose  v.  Groves,  12 
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the  unwholesome  effects  upon  his  family  was  upheld,  and  the 
objection  was  not  raised,  that  this  being  a  public  nuisance,  the 
plaintiff  could  not  have  his  remedy.     Suppose  it  had  been,  reason- 
ing from  analogy,  how  would  the  court  with  the  nice  regard  for 
men's  rights  that  were  then  entertained,  and  the  strict  application 
of  legal  principles  that  were  then  practiced,  in  all  cases  coming 
before  it,  have  been  likely  to  have  disposed  of  this  objection  ?   It 
would  most  likely  have  said  that  this  case  came  clearly  within  the 
provisions  of  the  maxim,   "  So  use  your  own  property  as  not  to 
damage  another,"  and  that  if  in  the  use  of  one's  own  property, 
or  in  the  exercise  of  a  right,  he  U6ed  or  exercised  it  in  such  an 
unlawful  manner  as  not  only  to  injure  public,  but  also  individual, 
rights,  that  would  be  lost  if  they  were  not  properly  asserted,  he 
should  respond  to  the  suit  of  the  public,  and  also  to  each  person 
whose  private  rights  were  injured,  even  though  they  had  been 
many  in  number.    In  the  case  of  actions  arising  out  of  the  obstruc- 
tion of  a  highway  in  which  this  doctrine  was  established  in  the 
English  courts,  the  rule  was,  and  is,  both  salutary  and  just,  for  if 
it  were  otherwise,  any  man,  whether  he  had  occasion  to  use  the 
highway  for  any  beneficial  purpose  to  himself  or  not,  might  bring 
his  suit,  and  as  Lord  Coke  says :     "  This  would  lead  to  great 
multiplicity  of  suits  and  endless  litigation."     Again,  a  person's 
right  to  travel  upon  a  highway  is  not  a  natural  right,  neither  is  it 
personal,  it  is  a  right  that  is  given  by  operation  of  law,  and  one 
that  the  public  can  at  any  time  deprive  him  of.     He  loses  no  right 
by  its  obstruction  that  will  be  lost  by  any  laches  on  his  part  in  its 
assertion  or  maintenance.    It  is  not  like  the  right  to  air,  light  and 
water  which  can  be  modified  or  changed  by  an  unopposed  use  in  a 
particular  way  by  others,  in  other  words,  it  is  in  no  sense  a  personal 
right,  but  wholly  and  entirely  public.    No  length  of  time  will 
either  fix  or  destroy  his  right  of  passage  over  it.     The  duration 
of  the  exercise  of  that  right  depends  wholly  and  entirely  upon 
the  will  and  action  of  the  proper  public  authorities,   and   an 
obstruction  of  it  is  an  obstruction  not  to  individual,  but  purely 
public  rights.     The  rule  established  and  followed  by  the  court? 
in  all  actions  on  the  case  for  consequential  injuries  was  predicated 
on  the  same  ground,  to  wit :  that  the  injury  must  result  from 
the  violation  of  a  right  peculiar  to  the  individual  injured. 
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Seo.  657.  In  Robert  Mary's  Case,  9  Coke,  113,  the  cjurt 
announced  the  rule  that  lies  at  the  foundation  of  the  doctrine 
upon  which  is  predicated  the  right  of  a  party  to  recover  for  con- 
sequential injuries,  whether  arising  from  a  private  or  public 
nuisance.  The  court  say,  in  an  action  by  the  commoner  against 
a  stranger  for  feeding  the  common  with  his  cattle,  "  For  every 
feeding  by  the  cattle  of  a  stranger,  the  commoner  Bhall  not 
have  an  assize,  nor  an  action  on  the  case,  as  his  case  is,  but  the 
feeding  ought  to  be  such  per  q-uod,  the  commoner,  etc.,  common 
of  pasture,  etc.,  for  his  cattle,  etc.,  habere  non  potuit,  sed  pro- 
ficium  suum  mdeper  totam  id,  tempus  amisit,  etc.,  so  that  if  the 
trespass  be  so  small  that  he  hath  not  any  loss,  but  sufficient  and 
ample  feed  remains  for  him  in  quantity  and  kind,  he  shall  not 
have  an  assize  nor  an  action."  "  But,"  adds  the  court,  "  the 
tenant  of  the  land  may  have  his  action."  The  reason  is  obvious, 
no  personal  right  of  the  commoner  has  been  violated.  His  right 
consists  in  having  the  feed  for  his  cattle  in  common  with  all 
others  who  are  equally  entitled,  and  unless  the  declaration  and 
proof  disclose  the  fact,  that  by  reason  of  the  trespass  of  the 
stranger's  cattle,  his  cattle  have  been  deprived  of  proper  feed,  he 
has  sustained  no  loss  or  damage,  neither  has  his  right  been 
injured.  The  stranger,  by  his  trespass,  acquires  no  right  even 
by  long  and  continued  trespasses  as  against  the  commoner. 

It  is  only  the  tenant  of  the  land  against  whom  he  can  acquire 
a  right  by  long  and  adverse  user,  and  it  is  only  the  tenant's  right 
that  can  thereby  be  defeated.  But  when,  by  reason  of  the 
stranger's  cattle  being  upon  the  common,  the  commoner's  cattle 
have  less  feed  than  is  necessary,  then  the  commoner's  right 
is  injured,  and  he  may  have  his  special  action  therefor.  The 
rule  is,  that  damage  and  injury  must  both  be  proved,  except 
where  a  private  right  is  injured,  that  may  be  lost  by  the  laches 
of  the  individual.  In  2  Brownl.  148,  H.  pi.  49,  the  author 
lays  down  the  doctrine  thus,  and  it  is  adopted  by  the  court 
in  Robert  Mary's  Case,  supra,  and  also  in  Pitt  v.  Lewis,  K.  B., 
referred  to  by  Sergeant  Hill  in  his  edition  of  Cdkis  Reports : 
"  If  my  servant  is  beat,  I  shall  not  have  an  action  for  this  battery, 
unless  the  battery  is  so  great  that,  by  reason  thereof,  I  lose  the 
service  of  my  servant ;  but  the  servant  himself,  for  every  small 
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battery,  shall  have  an  action,  and  the  reason  is,  that  the  master 
has  not  any  damage  by  the  personal  beating  of  his  servant,  except 
by  reason  thereof  he  loses  his  services,  so  that  the  cause  of  his 
action  does  not  depend  upon  the  original  act,  but  upon  the  conse- 
quence of  it."  The  master's  right  is  to  the  service  of  his 
servant,  and  no  injury  to  the  servant  that  does  not  deprive  him 
of  that  right  can  be  construed  as  an  injury  to  the  master. 

Sec.  658.  The  rule  anciently  adopted  by  the  courts,  in  refer- 
ence to  injuries  from  the  violation  of  private  rights,  will  not 
justify  the  conclusion  that  they  ever  intended  to  hold  that  where 
a  private  right  was  injured  by  a  public  nuisance,  there  should  be 
no  private  remedy,  however  small  the  damage.  For  all  through 
the  reports  we  find  instances,  without  number,  where  the  courts 
have  upheld  actions  for  injuries  to  private  rights,  even  where  no 
damages  were  proved,  showing  the  nicest  regard  for  individual 
rights,  and  building  up  a  system  for  their  protection  that  com- 
mands the  admiration  and  respect  of  all  mankind.1 

Sec.  659.  The  distinction  intended  to  be  observed  by  the  courts 
is  well  expressed  in  Robert  Mary's  Case,  supra  :  "  It  is  true  that 
for  a  nuisance  in  the  highway,  without  special  damage,  none  shall 
have  a  special  action,  for  it  is  not  damnum  privatum  (private 
damage),  but  damnum  commune  (common  damage),  and,  there- 
fore, it  ought  only  to  be  punished  and  reformed  at  the  king's 
suit,  for  a  public  nuisance  shall  not  be  reformed  at  the  suit  of  a 
private  party,  for  the  damage  is  not  private,  but  public." 

Sec.  660.  Now,  it  will  be  observed,  that  the  court  refers  to 
public  nuisances  in  the  highway,  and  gives  as  a  reason  why  a 
private  party  shall  not  have  his  private  remedy,  except  he  be 
specially  damaged,  that  such  damage  is,  in  its  own  nature,  public, 
and  not  private.  But  if  the  person  injured  by  the  nuisance  in  a 
highway,  as  by  an  obstruction  by  which  he  was  only  delayed  in 
his  journey,  or  from  which  he  had  sustained  no  special  damage 

1  Ashby  « .White,  2  Ld.  Raym.  1024 ;  Iveson   v.  Moore,  1  Ld.   Raym.   486  • 

Wells  v.  Watting,  2  Bl.  1233 ;  Williams  Smith  v.  Fernall,  2  Mod.  6 ;  Hassard  » 

e.  Morland,  2  B.  &  C.  919 ;  Bronge  i.  Cantrell,  1  Lut.  107 ;  Mellor  v.  Spate- 

More,        Styles,   428 ;  Ayre  t.  Pyn-  man,  2  Saund.  346 ;  Atkinson  v.  Luns- 

combe,    id.   164 ;    Williams'    Case,  3  dale,  2  Wils.  290 ;  Greenshaw  v.  Illsey 

Coke,  147 ;  Hohson  v.  Tood,  4  T.  R.  73 ;  Willes,  619. 
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at  all,  except  an  interruption  of  his  public  right,  sets  up  in  his 
declaration  that  he  or  his  grantors  had  a,  primate  way  over  the 
highway  before  it  became  a  highway,  then  the  person  setting  up 
this  private  right  may  maintain  his  private  action  for  the  injury 
to  his  private  right,  and  that,  even  though  he  has  suffered  no 
special  damage ;  and  the  distinction  is,  that  although  he  has  sus- 
tained no  actual  damage,  yet  he  sustains  an  injury  not  common 
to  the  public,  because,  in  addition  to  the  right  he  has  acquired  to 
travel  over  the  road  as  one  of  the  public,  he  has  also  a  private 
right  of  way  that  outlasts  the  public  right,  and  that  may  be  lost 
by  laches  on  his  part  in  asserting  and  maintaining.  This  was 
held  in  the  case  of  Allen  v.  Ormond,  8  East,  4,  and  is  sustained 
by  a  multitude  of  authorities.  In  Wells  v.  Wailmg,  2  Black.  1233, 
this  idea  that  wherever  a  person  has  a  private  right,  independent 
of,  or  in  addition  to,  the  public,  that  may  be  lost  by  adverse  user,, 
the  party  whose  right  is  injured  may  have  his  private  action,  even 
though  he  sustains  no  actual  damage,  is  fully  sustained. 

Sec.  661.  So,  also,  in  Hobson  v.  Todd,  i  T.  E.  73,  which  was 
an  action  on  the  case  in  favor  of  one  commoner  against  another  , 
for  surcharging  a  common,  Bulleb,  J.,  after  referring  to  the 
decision  in  Robert  Mary's  Case,  says :  "  There  is  another  ground 
on  which  this  action  may  be  supported,  which  is,  that  the  plain- 
tiffs right  has  been  injured ;  and  if  a  commoner  cannot  bring 
such  an  action  as  this  because  his  cattle  had  grass  enough  to  pre- 
vent them  from  starving,  he  must  permit  a  wrong-doer  like  the 
defendant  to  gain  a  right  against  him  by  possession.  Here  the 
plaintiff  has  proved  all  his  declaration,  by  proving  his  right  of 
common,  and  that  the  defendant  has  put  on  more  cattle  than  he 
had  a  right  to."  And  G-bose,  J.,  concurred  in  th;s  opinion,  and 
said  :  "  I  am  not  inclined  to  encourage  this  action  on  any  other 
ground  than  that  mentioned  by  my  brother  Bdllee,  namely, 
that  if  it  infringe  the  right  of  common  of  B,  it  is  necessary  that 
B  should  have  A's  right  ascertained,  otherwise  this  wrongful  act 
would,  in  process  of  time,  become  evidence  of  his  right."  '    If  a 

1  In  Pindar  v.  Wadsworth,  2  East,  diet  for  the  plaintiff,  fixing  the  damage 

145,  which  was  an  action  against  a  at  only  one  farthing,  the  court  refused 

stranger  for  taking  manure  from  the  to  enter  a  nonsuit,  upon  the  ground 

common,  the  jury  having  found  a  ver-  that  the  jury,  by  their  verdict,  decided 
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special,  individual  right  is  injured,  an  action  lies  if  there  be  any 
damage,  however  small  in  amount,  but  in  order  to  uphold  the 
action  there  must  be  some  damage,  as  damnum  et  injuria  must 
both  be  alleged  and  proved,  but  if  there  be  a  clear  violation  of  a 
right,  damage  is  presumed,  to  the  extent  necessary  to  support  it. 
In  Bronge  v.  More,  Styles,  428,  the  same  doctrine  was  held, 
with  this  addition,  that  the  commoner  may  distrain  the  beasts  of 
the  stranger,  and  need  not  show  that  he  sustained  any  damage. 

Sec.  662.  Thus,  without  stopping  to  review  the  multitude  of 
early  cases  in  which  this  principle  was  universally  recognized  and 
sustained,  it  is  safe  to  say,  that  whenever  a  person's  private  rights, 
such  as  rights  to  air,  water,  light  or  those  that  have  been  acquired 
by  grant  or  prescription,  are  so  injured  by  a  wrongful  use  of 
property  by  another,  or  by  his  wrongful  personal  act,  the  person 
whose  right  is  so  injured  may  maintain  his  action  therefor,  even 
though  the  act  is  a  public  nuisance.  Whenever  a  person's  indi- 
vidual rights,  rights  that  are  not  derived  from,  or  dependent  upon 
the  will  of  the  public,  are  injured,  this  is  such  special  injury  as 
entitles  him  to  damage  to  sustain  the  right.  But  there  are  a 
class  of  cases  where  the  use  of  property  by  another,  while  it  pro- 
duces an  actual  public  injury,  at  the  same  time  injures  private 
rights,  and  where  it  may  be  said  that  the  very  essence  of  the 
offense  consists  in  the  aggregation  of  this  invasion  of  private 
rights.  An  offense  which,  if  it  embraced  within  the  sphere  of  its 
operations  but  a  few  persons,  would  be  a  private  nuisance  simply, 
but  which,  by  its  location,  extends  its  wrongful  effects  upon  so 
many  persons,  that  it  becomes  a  public  offense  also.  This  class 
of  wrongs,  of  whatever  nature  or  effect,  that  invade  private 
rights  as  well  as  pubMc,  always  have  been,  and  always  can  be, 
redressed  by  suits  in  favor  of  those  whose  private  rights  are 
invaded,  even  though  it  opens  the  door  to  a  multitude  of  actions 

that  the  plaintiff's  right  had  been  vio-  Blackstone,  J.    But  the  expression 

lated.     See  Williams  v.  Morland,  2  B.  used  by  the  judge  does  not  warrant 

&  C.  916.    Lord  Denman  in  Lockwood  such  a  construction,  for  it  did  not  ap. 

v.  Wood,  6  Q.  B.  69 ;  Wells  v.  Watling,  pear  that  the  plaintiff  had  a  single 

2   Black.  Rep.   1235.      In  Hobson  v.  beast  which  he  could  put  on  the  com- 

Todd,  4  T.  E.  73,  Btjllek,  J.,  says :  "  It  mon.     The  only  question  is,  whether 

has  been  said  by  one  of  the  counsel  any  injury  has  been  done  by  the  de- 

that  the  plaintiff  must  prove  a  serious  f  endant  to  the  plaintiff." 
injury,   relying   upon    the  words  of 
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for  the  same  wrongful  act.  The  distinction  is  this :  Where  a 
private,  personal  right  is  invaded,  the  very  fact  of  its  invasion 
"  imports  a  consequent  damage."  '  A  man  cannot  stand  by  and 
suffer  another  to  corrupt  the  atmosphere  in  the  neighborhood  of 
his  dwelling,  to  make  and  maintain  an  erection  that  shuts  out  the 
light  from  his  ancient  windows,  or  to  divert  the  water  of  a  natural 
stream  that  should  flow  to  him  undiminished  in  quantity  and 
unpolluted  in  quality ;  if  he  does,  his  natural  rights  are  lost,  and 
become  modified  by,  and  burdened  with,  this  unlawful  use  by 
another."  Therefore,  any  injury  to  such  private  rights,  even 
though  its  effects  are  so  general  as  to  bring  it  within  the  rule  as 
to  public  nuisances,  are  such  special  and  particular  damage  as 
brings  the  party  within  the-  beneficial  operation  of  the  rule  in 
reference  to  suits  for  injuries  arising  from  public  nuisances." 

Sec.  663.  The  case  of  Wesson  v.  The  Washbv/rn  Iron  Co.,  13 
Allen  (Mass.),  95,  was  an  action  for  damages  occasioned  by  the 
dust,  smoke,  noise  and  jarring  effects  of  the  defendant's  works, 
located  near  the  plaintiff's  dwelling-house  or  inn,  the  operations 
of  the  machinery  in  which,  were  such  as  to  shake  and  greatly 
injure  the  plaintiff's  building,  and  the  cinders,  dust  and  smoke 
from  which  at  times  filled  the  house  to  such  an  extent  as  to  nearly 
suffocate  the  occupants,  and  for  injuries  from  the  dust  and  cinders, 
which  would  at  times  settle  on  the  furniture  and  blacken  the 
walls  of  the  building,  by  reason  of  which  the  plaintiff  claimed 
that  she  lost  great  gains  from  her  inn,  and  that  the  rental  value 
of  her  premises  were  greatly  reduced.  It  was  insisted  by  the 
defendants  (and  it  seemed  to  be  conceded  on  the  trial)  that  the 
extent  of  these  effects  were  such,  that  the  works  were  a  public 
nuisance,  and  it  was  claimed  by  the  defendant  that  consequently, 

1  Lord  HotT  in  Ashby  v.  White,  2  (Exch.)  165 ;  Sampson  v.  Hodinott,  26 
Ld.  Raym.  1093 ;  Spooner  v.  McConnell,    id.  148 ;  Saunders  v.  Newman,  B.  &  Aid. 

1  McL.  (U.  S.  C.  C.)  388 ;  Wells  •>.  Wat-  261 ;  Gaved  v.  Martyn,  34  L.  J.  (C.  P.) 
ling,  2  Bl.  1233;  Pindar  o.  Wadsworth,  353. 

2  East,  155.  GbOSE,  J.,  in  Hobson  ®.  »  Grigsby  v.  Clear  Lake  Co.,  40  Cal. 
Todd,  2  East,  161 ;  Tunbridge  Wells  396  ;  Wesson  v.  Washburne  Iron  Co., 
Dippers,  2  Wilson,  422.  13  Allen  (Mass.),  95 ;  Eex  d.  Dewsnap, 

2  Baukhardt  v.  Houghton,  27  Beav.  16  East,  ;  Acton  u.  Blundell,  11  M.  & 
425 ;  (Jrossley  D.  Lightowler,  L.  R.,  3  W.  349  ;  Mason  o.  Hill,  5  B.  &  Ad.  1  ; 
Eq.  Cas.  279  ;  Hunt  <o.  Peake,  29  L.  J.  Wright  v.  Howard,  1  Sim.  &  Stu.  190 ; 
(Cli.)  785 ;  Brown  n.  Windsor,  1  Cr.  &  Tyler  u.  Wilkinson,  4  Mason  (U.  S.), 
J.    27;    Rogers   s.  Tayler,   27   L.    J.  401 ;  Runnels  v.  Bullen,  2  N.  H.  532. 
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no  recovery  could  be  had  by  the  plaintiff.  A  verdict  was  rendered 
for  the  plaintiff,  and  in  the  Supreme  Court,  Bigelow,  J.,  gave 
expression  to  the  rule  to  be  observed  in  such  cases,  as  fol- 
lows :  "  There  are  a  class  of  cases  in  which  the  essence  of  the 
wrong  consists  in  an  invasion  of  private  rights,  and  in  which  the 
public  offense  is  committed,  not  merely  by  doing  an  act  which 
causes  injury,  annoyance  and  discomfort  to  one  or  several  persons 
who  may  come  within  the  sphere  of  its  operations  or  influence, 
but  by  doing  it  in  such  a  place,  and  in  such  a  manner,  that  the 
aggregate  of  private  injuries  become  so  great,  and  extensive,  as 
to  constitute  a  public  annoyance  and  inconvenience,  and  a  wrong 
against  the  community,  which  may  properly  become  the  subject 
of  a  public  prosecution. 

But  it  never  has  been  held,  so  far  as  we  know,  that  in  cases  of 
this  character  the  injury  to  private  property  or  to  the  health  and 
comfort  of  individuals  becomes  merged  in  the  public  wrong  so 
as  to  take  away  from  the  persons  injured  the  rights  which  they 
would  otherwise  have,  to  maintain  actions  to  recover  damages 
which  each  may  have  sustained  in  his  person  or  estate  from  such 
wrongful  acts.  Nor  would  such  a  doctrine  be  supported  by  sound 
principle.  Carried  out  practically,  it  would  deprive  persons  of  all 
redress  for  injuries  to  property  or  health,  or  for  personal  convey- 
ance and  discomfort  in  all  cases  where  the  nuisance  was  so  gen- 
eral as  to  be  the  legitimate  subject  of  public  prosecution,  so  that 
in  effect  a  wrong-doer  would  escape  all  liability  to  make  indem- 
nity for  private  injury  by  carrying  on  an  offensive  trade  or  occu- 
pation in  such  a  place  and  manner  as  to  cause  injury  and  annoy- 
ance to  a  sufficient  number  of  persons  to  create  a  common 
nuisance." 

Ityjwry  to  oni a  private  property  or  to  his  health  or  comfort  is 
special.  The  rule  of  damage  is,  that  if,  by  reason  of  a  public 
nuisance,  a  man  is  compelled  to  rent  his  premises,  if  at  all,  for  a 
less  sum  than  they  would  command  except  for  the  nuisance,  the 
recovery  should  be  limited  to  the  actual  loss  in  their  rental  value. 
If  the  nuisance  was  of  that  character  that  the  premises  could  not 
be  rented  at  all,  the  rule  would  be  for  damages  to  the  amount  of 
the  actual  rental  value  of  the  premises,  if  no  nnisance  existed. 

If  a  dwelling  actually  occupied  by  the  defendant  and  his 
87 


PRIVATE  ACTIONS. 

family  becomes  uninhabitable  by  reason  of  the  nuisance,  the 
damages  would  be  limited  to  the  actual  rental  value  of  the  dwell- 
ing during  the  time  that  it  was  unoccupied,  together  with  such 
actual  expenses  as  were  incident  to  the  party's  removal  there- 
from.1 

Seo.  664,  As  a  further  illustration  of  the  application  of  the 
rule,  and  as  showing  what  classes  of  injuries  arising  from  public 
nuisances,  courts  have  usually  regarded  as  entitling  a  party  to  his 
remedy,  I  have  deemed  it  advisable  to  give  extracts  from  some 
of  the  cases  in  which  it  has  been  held  that  no  such  special  injury 
was  shown  as  entitled  a  party  to  his  private  remedy,  as  I  deem 
this  the  best  method  of  illustrating  the  rule,  as  each  case  must 
necessarily  stand  upon  its  own  merits,  and  no  general  rules  can 
De  given  that  are  applicable  to  all.  It  is  easy  to  say  "  that  a 
person  may  have  an  action  to  recover  damages  arising  from  a 
public  nuisance,  that  are  special  and  particular  to  him,  and  that 
are  not  a  part  of  the  common  injury,"  but  that  does  not  afford 
the  light  needed.  The  question  is,  what  damages  are  regarded 
as  special  and  particular,  and  what  are  not,  and  this  can  be  best 
answered  by  reference  to  what  has  been  done  and  held  by  the 
courts  in  particular  cases. 

Sec.  665.  In  the  case  of  Seeley  v.  Bishop,  19  Conn.  135, 
which  was  an  action  for  an  obstruction  of  a  navigable  creek  and 
a  private  way,  so  as  to  prevent  the  plaintiff,  as  well  as  others 
owning  lands  on  the  creek,  from  using  the  same,  as  they  had  been 
accustomed  to  do,  to  take  away  their  hay  and  the  products  of  their 
farmsi  The  court  say :  "  As  to  the  obstruction  of  the  creek,  it 
appeared  that  it  was  used  for  landing  and  floating  boats  loaded 
with  hay.  This  was  a  public  highway,  and  if  the  plaintiff's 
injuries  are  such  as  would  entitle  him  to  recover  ordinarily,  what 
peculiar  damage  has  he  sustained  that  would  entitle  him  to  a 
recovery  in  a  civil  suit  ?  If  he  can  sue,  so  can  every  man  who 
owns  land  on  the  creek ;  or  were  it  a  river,  every  man  who  owns 
land  on  its  banks.     The  public  authorities  alone  can  complain  of 

1  Wesson  v.  Washburn  Iron  Co.,  13  Froment,  47  Cal.  165,  as  to  rule  of 
Allen  (Mass.),  95 ;  Francis  v.  Schoell-  damages  when  the  plaintiff  occupies 
koppf ,  53  N.  Y.  152.    Bat  see  Potter  v.    the  premises  himself. 
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s  nuisance  while  it  remains  public  and  general,  while  any  indi- 
vidual may  sue  for  a  particular  injury  sustained  by  him." ' 

In  this  case,  it  is  held  that  inasmuch  as  the  injury  occasioned 
by  the  obstruction  is  common  to  all  who  own  property  on  the 
creek,  as  they  all  used  its  waters  for  the  same  purpose,  and  the 
injury  results  simply  from  the  obstruction,  no  special  damage 
having  been  shown,  but  the  whole  damage,  if  any,  resting  in  con- 
templation, the  plaintiff  sustained  no  such  particular  damage, 
apart  from  the  rest  of  the  public,  as  would  entitle  him  to  main- 
tain an  action  for  individual  damage. 

If  the  plaintiff  had  had  a  private  right  of  passage  over  the 
creek,  growing  out  of  his  relation  to  it  as  riparian  owner,  and 
had  actually  been  prevented  from  transporting  his  products  over 
it,  and  thus  been  subjected  to  loss,  in  time  or  money,  a  different 
question  would  have  been  presented.  But  neither  the  bill  nor 
the  evidence  disclosed  any  special  ground  of  injury.  The  right 
claimed  and  alleged  to  be  obstructed,  was  the  common  right  of 
passage,  and  not  a  special  or  particular  right  growing  out  of  his 
relation  to  the  creek,  either  as  riparian  owner,  or  by  grant  or 
prescription. 

Sec.  666.  In  O'Brien  v.  The  Norwich  and  Worcester  B.  B. 
Co.,  17  Conn.  3Y1,  which  was  a  bill  in  equity  to  enjoin  the 
defendants  from  erecting  their  railroad  so  as  to  obstruct  the 
navigation  of  a  certain  cove,  down  which  the  plaintiff  and  others 
had  always  been  accustomed  to  pass  with  boats  and  vessels  to  the 
sea  itself,  Watte,  J.,  in  delivering  the  opinion  of  the  court, 
says :  "  This  bill  is  brought  by  the  plaintiff,  a  private  individual, 
to  restrain  the  extension  of  the  defendant's  railroad  over  the 
Poquellannock  cove,  an  arm  of  the  sea. 

In  a  very  recent  case,  we  had  occasion  to  examine  the  prin- 
ciples which  govern  suits  of  equity  in  cases  of  this  kind,  and  after 
a  careful  examination  of  the  authorities,  we  held  that  a  bill  in 
equity  will  not  be  entertained  for  an  injunction  against  a  public 
nuisance,  unless  it  shows  that  the  plaintiff  will  sustain  a  special 
and  particular  damage  from  it;  an  injury  distinct  from  that  done 

1  But,  contra,  see  Lansing  v.  Smith,    316 ;  Carpenter  v.  Mann,  17  Wis.  155 ; 
4  Wend.  (N.  T.   S.  C.)  10 ;   Winter-    Blanc  v.  Klumpke,  27  Cal.  156. 
bottom  v.  Lord  Derby,  L.  K.,  2  Exch. 
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to  the  plaintiff  at  large.  *  *  *  If  this  road,  when  built,  will 
become  a  public  nuisance  upon  the  cove,  the  next  inquiry  is, 
what  special  damage  will  the  plaintiff  sustain  —  what  injury  dis- 
tinct from  that  done  to  the  public  at  large  ?  He  says  that  the 
right  to  pass  up  and  down  that  cove  is  a  common  right,  the 
enjoyment  of  which  is  valuable  to  the  plaintiff,  both  in  respect 
to  trade  and  commerce,  the  building  and  launching  of  vessels, 
and  for  agricultural  purposes  and  fisheries;  and  that  he  is  in 
danger  of  being  deprived  of  his  lawful  right  to  navigate  the  same, 
unless  relieved  by  the  court  as  a  court  of  equity.  The  same 
injury  might  result  to  every  other  citizen  who  might  have  occa- 
sion to  pass  up  and  down  that  cove  for  similar  purposes.  He 
does  state  that  his  residence  is  in  the  village  at  the  head  of  the 
cove ;  but  he  complains  of  an  injury  that  will  be  done  to  his  house, 
wharf  or  his  land  by  means  of  the  defendant's  road.  He  will 
merely  be  deprived  of  his  right  to  navigate  public  waters, 
common  to  him  and  all  others,  as  he  otherwise  might.  For 
such  an  injury,  it  is  for  the  government  to  interfere  and  not  a 
private  individual  The  court  could  then  look  to  the  rights  of 
the  whole  community,  and  not  to  the  rights  of  a  single  ir  di- 
vidual." » 

Seo.  667.  In  this  case,  the  only  injury  complained  of  was  the 
injury  to  the  common  right  of  navigation. 

If  the  bill  had  shown  that,  by  reason  of  the  obstruction,  he 
had  been  deprived  of  access  to  his  dwelling,  to  his  ship-yard  or 
to  a  private  wharf,'  the  value  of  his  dwelling  or  property  would 
be  greatly  reduced,  or  his  business  be  seriously  injured  or  de- 
stroyed, that  would  have  been  such  special  damage  as  would  have 
entitled  him  to  his  remedy.' 

Sec.  668.  In  Higbee  v.  Camden  and  Aniboy  R.  B.  Co.,  19  IS. 

'Attorney-General   v.    Johnson,    2  ney-General  v.  TJtioa  Land  Co.,  2  Johns. 

Wils.    Ch.    87 ;    Attorney-General    v.  Ch.  (N.  T.)  378. 

Forbes,  2  M.  &  G.  123 ;  Corning  v.  'Prink  e.  Lawrence,  20  Conn.  120, 

Lowerre,  6    Johns.    Ch.  (N.  Y.)  439 ;  Clark  v.  Saybrook,  21  id.  319 ;  New 

Spencer  v.  London  &  Birmingham  R.  London  v.  Brainard,  22  id.  554. 

R.  Co.,  8  Sim.  292 ,  Coates  v.  Clarence  8  Stetson  «.  Faxon,  19  Pick.  (Mass. 

R.  R.  Co.,  1  Russ.  &  My.  181 ;  Rex  v.  147;  Thayer  v.  Boston,  id.  511 ;  Iveaon 

Dewsnap,    16    Bast,    194 ;    Attorney-  v.  Moore,  1  Ld.  Raym.  486 :  Maynell  « 

General  <o.  Cleaver,  18  Ves.  211;  Attor-  Saltmarsh,  1  Keb.  847. 
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J.  Ch.  (C.  E.  Green)  278,  the  plaintiff  complained  that  the 
defendants  had  leased,  of  the  proper  authorities  of  the  city  of 
Burlington,  so  much  of  Broad  street  as  might  be  necessary  for 
an  additional  track  along  said  street,  and  a  depot  building  and 
platform  for  the  accommodation  of  passengers.  The  building 
was  to  be  erected  within  39  feet  of  the  complainant's  premises 
and  would  narrow  the  passage  to  12  feet  at  one  point ;  but  a  track 
of  27  feet  was  to  be  kept  clear  between  the  track  and  the  north 
curbstone ;  but  it  was  intended  to  erect  a  platform  10  feet  wide 
along  the  track  on  part  of  the  complainant's  lot,  which  would  be 
on  the  south  side  of  the  center  of  the  street,  and  would  leave  a 
passage  for  carriages  24  feet  wide. 

The  plaintiff  predicated  his  claim  for  an  injunction  upon  two 
grounds :  First,  that  the  proposed  erections  on  the  public  street 
were  illegal  and  a  nuisance ;  and,  second,  that  the  defendant  pro- 
posed to  take  his  property  without  compensation.  The  court 
says :  "  An  individual  cannot  maintain  a  suit  to  restrain  a  nui- 
sance which  injures  him  only  in  rights  enjoyed  by  him  as  one  of 
the  public.  In  such  case  an  information  must  be  filed  for  the 
public  in  the  name  of  the  Attorney-General,  on  behalf  of  the  State. 
If  the  complainants  own  the  soil  to  the  middle  of  the  street  in 
front  of  their  land,  the  injury  to  that  is  to  the  rights  of  the  com- 
plainants as  individuals,  and  not  of  part  of  the  public,  and  this  suit 
is  the  proper  form  of  remedy.  But  on  all  other  parts  of  the 
street  their  right  is  only  in  common  with  the  public ;  they,  like 
all  other  citizens,  have  a  right  to  pass  over  the  street,  and  the 
injury  to  them  in  being  deprived  of  this  right  is  suffered  by  the 
rest  of  the  public,  and  it  makes  no  difference  that  they  would 
probably  have  more  occasion  to  use  that  part  of  the  street  than 
the  rest  of  the  public  would.  The  injury  would  still  consist  in 
their  being  deprived  of  the  enjoyment  of  a  common  public  right, 
which  is  not  their  private  property. 

"  They  are  not  deprived  of  access  to  thevr  lands,  which  would 
be  an  injury  peculiar  to  them.  They  are  not  deprived  of  any 
rights  or  easement  which  they  are  entitled  to  as  owners  of  the 
property.  *  *  *  For  an  erection  proposed,  not  on  that  part 
o:  the  street  m  front  of  their  lands,  they  cannot  have  relief, 
whether  such  use  of  the  street  be  lawful  or  not." 
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An  injunction  was  granted  restraining  the  proposed  use  of  that 
part  of  the  street  in  front  of  the  plaintiff's  lands. 

Sec.  669.  In  Stetson  v.  Faxon,  19  Pick.  (Mass.)  147,  the 
defendant  having  erected  a  warehouse  projecting  several  feet  into 
the  public  street,  and  beyond  the  plaintiff's  warehouse  standing 
near,  on  the  line  of  the  street,  whereby  it  was  obscured  and 
travel  was  diverted  to  a  distance  from  it,  and  it  thereby  became 
less  eligible  as  a  place  of  business,  and  in  consequence  thereof  the 
plaintiff  was  compelled  to  rent  it  for  a  much  less  price  than  for- 
merly, it  was  held  by  the  court  that  this  was  sufficient  special 
damage  to  entitle  the  plaintiff  to  his  private  action,  although 
the  defendant's  building  was  a  public  nuisance.1 

Sec.  670.  Any  obstruction  of  a  vested  right,  whether  the 
obstruction  is  a  public  nuisance  or  not,  is  such  a  special  injury  as 
will  support  an  action  at  the  suit  of  an  individual.2  As  any  erec- 
tion made  or  obstruction  placed  upon  that  part  of  a  highway  or 
public  street,  in  which  the  party  complaining  owns  the  fee. 
Nor  is  it  necessary  that  the  erection  or  obstruction  should 
work  an  injury  to  the  reversion.  The  owner  of  the  adjoining 
lands  is  the  owner  of  the  fee  in  the  highway  or  street  contiguous 
thereto,  and  the  public  only  has  an  easement  therein,  and  can 
only  use  the  same  for  such  purposes  as  are  legitimately  incident 
thereto  for  the  purposes  of  public  travel.' 

The  owner  of  the  fee  may  maintain  ejectment  against  one  who 
appropriates  any  part  of  the  street/  or  trespass  against  any  one 
who  exercises  his  right  of  transit  over  the  same  in  an  unreason- 
able manner.' 

1  Thayer  v.  Boston,  19  Pick.  (Mass.)  v.  Waiting,  2  Blackst.  1233  ;  Hobson  v. 
511;  Ayer  v.  Pyncombe,  Styles,  164;  Todd,  4  T.  R.  71;  Pindar  v.  Wads- 
Williams  v.  Morland,  2  Barn.  &  Cress,  worth,  2  East,  165 ;  Williams  <D.  Mor- 
916  ;  Hobson  v.  Todd,  4  T.  R.  13.  De-  land,  2  Barn.  &  Cress.  916  ;  Bronge  v. 
crease  in  the  rental  value  of  premises  More,  Styles,  428. 

by  a  nuisance  is  a  special  injury.  Fran-  'Perley  v.  Chandler,  6  Mass.  454; 

cis  v.  Schoellkoppf ,  53  N.  Y.  152  ;  Knox  Jackson  v.  Hathaway,  15  Johns.  (N.Y.) 

v.  Mayor,  etc.,  55  Barb.  (N.  Y.  S.  C.)  447 ;  Holden  v.  Shattuck,  34  Vt.  336  ; 

404 ;  Eose  v.  Groves,  1  Law  Rep.,  C.  B.,  Jackson  v.  Wilkinson,  3  B.  &  Cr.  413. 

781.  *  Perley  v.  Chandler,  6  Mass.  454. 

2  Kelk  v.  Pearson,  L.  R.,  6  Ch.  App.  «  Hunt  <o.  Rich,  38  Me.  195 ;  Ruggles 
16  ;  Dent  v.  Auction  Mar.  Co.,  L.  R . ,  2  v.  Leoure,  24  Pick.  (Mass.)  187 ;  Adams 
Eq.  238  ;  Martin  v.  Headon,  id.  425 ;  v.  Rivers,  1  Barb.  (N.  Y.  S.  C.)  390, 
Ashby  v.  White,  2  Ld.  Rayd.  1093 ;  where  it  was  held  that  the  owner  of 
Pay  v.  Prentice,  1  C.B.  (N.  S.)  821;  Wells  the  fee  might  maintain  trespass  against 
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Therefore,  he  may  maintain  a  private  action  for  any  illegal 
obstruction  thereof  placed  upon  any  part  of  a  street  in  which  he 
owns  the  fee.  This  right  has  been  recognized  in  numerous  well- 
considered  cases  decided  in  the  courts  of  this  country,  and  is  sus- 
tained by  well-recognized  principles.1 

Seo.  671.  If  a  man  sustains  a  personal  injury,  or  an  injury  to 
his  property  from  an  obstruction  in  a  highway  being  himself  in 
the  exercise  of  due  care,  he  may  maintain  an  action  therefor 
against  the  person  creating  it.a 

Seo.  672.  So  if  by  reason  of  an  obstruction  in  a  highway  and 
being  compelled  to  go  a  circuitous  route,  he  fails  in  the  perform- 
ance of  a  legal  duty,  or  sustains  damage  by  being  unable  to  per- 
form a  contract,3  or  if  by  reason  of  an  obstruction  he  sustains 
particular  damage  in  the  labor  of  himself  or  his  servants  in 
removing  the  obstruction.*  So  if  there  be  but  one  highway  lead- 
ing to  a  person's  premises  and  it  is  obstructed  so  that  customers 
cannot  come  to  his  inn,  or  to  buy  his  wares,  or  whereby  he  is 
deprived  of  free  access  to  his  premises,  an  action  will  lie." 

Seo.  673.  So  also,  if  by  reason  of  an  obstruction  in  a  highway 
people  are  turned  aside  over  one's  lands  whereby  his  crops  are 
injured,"  and  the  party  so  sustaining  damage  may  have  his  action 
against  the  person  erecting  the  obstruction  for  all  the  damage, 
upon  the  principle  that  every  man  is  answerable  for  all  the  prob- 
able or  natural  consequences  of  his  wrongful  act. 

Sec.  674.  Mere  delay  in  a  journey,  or  being  turned  aside 
and  compelled  to  take  a  circuitous  route,  or  mere  loss  of  a  journey 

a  person  standing  upon  the  walk  in        *  Bendlones  o.  Kemp,  cited  in  Cro. 

front  of  his  premises  using  abusive  Bliz.  664 ;  Fowler  v.  Sanders,  Cro.  Jac. 

language  toward  him.   He  stood  there  446;  Butterfield  v.  Forrester,  11  Bast,60. 
about  five  minutes.     The  doctrine  of        8  Lansing  v.  Smith,  8  Cow.  162;  Gtreas- 

this  case  however  may  fairly  be  ques-  ley  t.  Codling,  Bing.  263. 
tioned,  and  is  contrary  to  the  principles        4  Rose  v.  Miles,  4  M.  &  S.  101 ;  Pierce 

enunciated  in  a  large  class  of  cases,  v.  Dart,  7  Cow.  (N.  T.)  609  ;  Hart  i>.  Bas- 

See  O'Linda  v.  Lathrop,  21  Pick.  (Mass.)  sett,  T.  Jones,  156  ;  Chichester  v.  Leth- 

292.  bridge,  Willes,  73  ;  Hughes  v.  Heiser, 

1  Davis  v.  Mayor,  etc.,  12  N.  T.  506  ;  1  Binney  (Penn.),  463. 
Williams  v.  R.  R.  Co.,  16  id.  97;  Bab-        6  Rose  v.  Groves,  1  L.  R,  C.  B.  781. 
cock  v.  Lamb,   1   Cow.  (N.  T.)  238;        « Maynell    v.  Saltmarsh,  1    Keble, 

Tucker  v.  Eldred,  6  R.  I.  404 ;  Chess  v.  847. 
Manown,  3  Watts.  219. 


0*96  PRIVATE  ACTIONS. 

by  reason  of  an  obstruction,  unattended  by  any  special  damage, 
is  not  sufficient  to  support  an  action,  because  it  is  a  part  of  the 
common  injury,  and  similar  to  that  borne  by  all  who  attempt  to 
pass.1  But  if  a  person  is  stopped  upon  a  highway  by  an  obstruc- 
tion placed  there  by  some  person  to  prejudice  him  simply,  and  is 
removed  for  others  to  pass,  and  is  only  an  obstruction  as  to  him, 
this  is  a  special  damage.3 

Sec.  675.  If  a  highway  is  acquired  by  the  public  by  dedica- 
tion, and  the  plaintiff  or  his  grantors  has  had  a  way  over  it  to 
and  from  his  premises  prior  to  its  adoption  as  a  highway,  it  has 
been  held  that  any  obstruction  thereof,  after  it  becomes  a  high- 
way, is  a  special  injury  to  a  private  right  of  all  those  who  had 
previously  used  it  as  a  way,  and  that  their  private  rights  therein 
were  not  lost  by  its  acceptance  as  a  highway  by  the  public,  but 
that  the  public  took  it  as  a  highway  charged  with  these 
private  rights  of  way,  so  that  an  obstruction  thereof  is  a  pri- 
vate injury  to  them,  such  as  will  enable  them  to  maintain  an 
action,  and  this  position  would  seem  to  be  sustained  by  the  prin- 
ciples announced  in  many  modern  cases  entitled  to  weight  as 
authorities.' 

Sec.  676.  It  should  perhaps  be  stated  that  for  personal  injuries 
sustained  by  a  person  by  reason  of  any  nuisance  in  a  highway,  or 
injuries  thereby  inflicted  upon  his  team  or  property,  the  person 
creating  the  nuisance,  as  well  as  the  person  maintaining  it,  is 
always  liable  in  a  civil  action,  if  the  person  injured  was  in  the 
exercise  of  ordinary  care  when  the  injury  was  inflicted,  and  no 
degree  of  care  on  the  part  of  the  person  erecting  or  maintaining 
the  nuisance,  will  exempt  him  from  liability.  The  act  is  a  wrong- 
ful one,  and  he  is  answerable  for  all  the  consequences  that  flow 

1  Paine  v.  Patrich,  Carth.  191 ;  Pin-  v.  Metropolitan  Sewers,  10  Exchq.  771; 

eux  o.  Hovenden,  Cro.  Eliz.  664 ;  al-  Mercer  v.  Woodgate,  L.  R.  5  Q.  B.  26 : 

though  in  this  case  the  judgment  was  Bobbins  v.  Jones,  33  L.    J.  C.  P.  1 ; 

by  a  divided  court.    Clenuh,  J.,  hold-  Morant  v.  Chamberlain,  30  Law  J.  299; 

ing  that  the  stopping   itself   was  a  Le  Neve  v.  Mile  End  Vestry,  8  El.  & 

special  damage  to  the  plaintiff.  Bl.  1063 ;  Arnold  e.  Becker,  L.  R.  6  Q. 

*  See  Lord  Holt's  opinion  in  Iveson  B.  433 ;  Parker  v.  Framingham,  8  Met. 

t>.  Moore,  Ld.  Rayd.  486.  (Mass.)  260;  Smyles  fl.  Hasting,  23  N. 

»  Allen  v  Ormond,  8  East,  4 ;  Fisher  X.  217. 
e.  Prowse,  31  L.  J.  Q.B.219;  Cornwall 
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therefrom,  to  a  person  who  is  not  chargeable  with  negligence  by 
reason  of  which  the  injury  is  inflicted.1 


OHAPTEE  NINETEENTH. 
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SEC.  677.  Eight  to  water  in  its  natural  state. 

678.  The  same  right  exists  in  fresh  water  navigable  streams. 

679.  No  distinction  as  to  the  cause  of  the  pollution. 

680.  Distinction  where  the  owner  of  the  banks  does  not  own  the  shore. 

681.  Rule  in  Conservators,  etc.,  v.  Kingston. 

682.  Slight  pollution  not  actionable. 

683.  Stream  having  been  devoted  to  secondary  uses,  does  not  warrant  an 

increase  of  pollution. 

684.  Public  convenience  no  excuse. 

685.  Difficulty  and  expense  of  obviating  no  excuse. 

686.  Distance  from  which  offensive  matter  comes  of  no  account. 

687.  Rule  in  Stockport  Water-works  Co.  v.  Potter. 

688.  Excess  of  user  above  prescriptive  right. 

689.  Right  of  prescription  must  not  be  exceeded. 

690.  Appreciable  increase  requisite,  when. 

691.  When  pollution  will  be  enjoined. 

692.  Actual  damage  not  necessary. 
698.  Erection  of  cess-pools  near  wells. 

694  Must  violate  primary  or  secondary  right,  distinction  between. 

695.  What  are  primary  uses. 

696.  Artificial  water-courses,  pollution  of. 

697.  Potter  v.  Proment. 

698.  Rendering  water  stagnant. 

699.  Brown  «.  Russell. 

700.  Injuries  to  secondary  uses. 

Sec.  677.  The  right  of  a  riparian  owner  to  have  the  water  of  a 
stream  come  to  him  in  its  natural  purity  is  as  well  recognized  as 
the  right  to  have  it  flow  to  his  land  in  its  usual  flow  and  volume.' 

1  Jones  v.  Chantry,  4  N.  T.  Sup.  Ct.  *  Wood  v.  Sutcliffe,  16  Jur.  75 ;  8 
Rep.  (Pars.  Ed.)  63;  Chicago  v.  Rob-  Eng.  Law&Eq.217;  Stockport  Water- 
bins,  3  Black.  (TJ.  S.  S.  C.)  280.  works  Co  v.  Potter,  7  H.  &  N.  159. 
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But  in  reference  to  this,  as  with  the  air,  it  is  not  every  interfer- 
ence with  the  water  that  imparts  impurities  thereto,  that  is  action- 
ahle,1  but  only  such  as  imparts  to  the  water  such  impurities  as 
substantially  impair  its  value  for  the  ordinary  purposes  of  life, 
and  render  it  measurably  unfit  for  domestic  purposes,"  or  such 
as  cause  unwholesome  or  offensive  vapors  or  odors  to  arise  from 
the  water,  and  thus  impair  the  comfortable  or  beneficial  enjoy- 
ment of  property  in  its  vicinity,"  or  such  as,  while  producing  no 
actually  sensible  effect  upon  the  water,  are  yet  of  a  character 
calculated  to  disgust  the  senses,  such  as  the  deposit  of  the  carcases 
of  dead  animals  therein,4  or  the  erection  of  privies  over  a  stream,' 
or  any  other  use  calculated  to  produce  nausea  or  disgust  in  those 
using  the  water  for  the  ordinary  purposes  of  life,'  or  such  as 
impair  its  value  for  manufacturing  purposes.' 

Sec.  678.  It  is  a  well-settled  rule  of  law  that  in  order  to  con- 
stitute the  pollution  of  water  a  nuisance,  it  must  be  shown  to  be 
6uch  as  to  operate  as  a  violation  of  some  right,  either  primary  or 
secondary.  The  mere  fact  that  it  produces  inconvenience  is  not 
sufficient.  It  must  be  of  such  a  character  and  to  such  an  extent 
as  to  operate  as  an  actual  invasion  of  a  right."  The  fact  that  the 
stream  is  a  navigable  stream,  if  non-tidal,  does  not  prevent  a 
recovery  by  an  individual  for  an  injury  resulting  to  him  from  its 
pollution,  for  riparian  owners  upon  such  streams,  as  well  as  the 
public  generally,  have  a  right  to  use  the  waters  of  a  navigable 

1  Attorney-General  s.  Gee,  10  L.  E.  pure  and  fit  for  primary  use,  but  the 

(Eq.  Cas.)  181.  sewage    matter    discharged   into    it, 

8  Millar  v.  Marshall,  5  Mur.  (So.)  28.  killed  the  trout,  and  occasioned  off  en- 

8  Goldsmidfl.Tunbridge  Wells  Imp.  sive  and  unwholesome  smells.    The 

Co.,  1  L.  E.  Ch.  App.  349.  water  of  the  stream,  although  fit  for 

4  Vedder  v.  Vedder,  1  Denio  (N.  J.),  primary  uses  previously  to  the  erec- 
257.  tion  of   the  sewer,   had.  never  been 

5  Norton  v.  Schofield,  9  M.  &  W.  663.    used  for  that  purpose,  and  as  the  other 
*  Vedder  v.  Vedder,  ante,  placing  a    allegations  of  the  complaint  were  not 

dead  dog  in  a  stream.  proved,  the  court  refused  to  interfere 

'  Carhart  n.  Auburn  Gas-light  Co.,  by  injunction.    In  Eussell  v.  Haig,  3 

23  Barb.  (N.  T.)  444.  Pat.  App.  (Se.)  403,  the  defendant,  who 

8  In  Lillywhite  ».  Trimmer,  16  L.  T.  was  a  distiller,  discharged  the  dregs 

(N.  S.)  318,  the  plaintiff  was  the  owner  from  his  distillery  into  a  stream  flow- 

of  a  mill  upon  a  stream,  and  the  de-  ing  through  the  plaintiff's  premises, 

f  endant,  who  was  clerk  of  the  board  of  thereby    polluting    the     water.    The 

health  of  the  town,  had  caused  a  sewer  court  held  that  unless  the  stream  had 

to  be  built  which  was  discharged  into  for  twenty  years  been  burdened  with 

the   stream.      The  plaintiff   claimed  the  servitude,  the  discharge  of  such 

that  the  water  had  previously  been  refuse  there  was  unlawful. 
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stream  for  domestic  purposes,  and  the  pollution  of  such  streams, 
except  such  as  is  necessarily  incident  to  their  uses  for  the  purposes 
of  navigation,  so  as  to  impair  their  value  for  primary  uses,  is  as 
much  a  nuisance  and  actionable  as  though  it  was  not  navigable.1 
And  the  fact  that  the  water  of  such  a  stream  has  been  polluted 
in  a  similar  way  for  more  than  twenty  years,  does  not  confer  a 
prescriptive  right  to  continue  it,  particularly  when  the  nuisance 
results  from  the  increase  of  the  pollution.  But  in  order  to  make 
out  a  case  of  nuisance  under  such  circumstances,  the  injury  com- 
plained of  must  be  to  us  a  substantial  right,  and  must  result  from 
artificial  causes  and  from  an  actual  increase  of  the  pollution." 

Seo.  679.  It  is  a  matter  of  no  importance  so  far  as  the  question 
of  liability  is  concerned,  whether  the  pollution  arises  from  pri- 
vate works  or  from  the  drainage  of  towns  into  the  stream  under 
legislative  authority.  If  the  water  of  a  navigable  stream  in 
which  the  tide  does  not  ebb  and  flow,  is  adapted  to  domestic  use, 
the  legislature  has  not  the  power  to  authorize  its  use  in  such  a 
way  as  to  destroy  its  use  by  riparian  owners  for  such  purposes, 
without  compensation,  and  any  authority  of  that  character  will 
be  utterly  inoperative  as  a  defense  to  a  suit  by  a  riparian  owner 
injured  thereby.*  But  the  rule  is  different  when  the  water  has 
been  given  over  to  secondary  uses  entirely.  Thus  in  Merrifield 
v.  Worcester,  110  Mass.  216,  it  was  held  that  where  the  water  of 
a  stream  given  up  to  secondary  uses  was  rendered  less  fit  for 
manufacturing  purposes  by  reason  of  the  discharge  of  the  sew- 

1  Conservators  of  the  River  Thames  only  to  indictment  but  to  any  individ- 
v.  The  Mayor  of  Kingston,  12  L.  T.  ual  particularly  injured  thereby. 
(N.  S.)  667,  in  which  it  was  held  that  Wilts  v.  Navigation  Co.,  9  L.  R.  Ch. 
the  discharge  of  sewage  from  a  town  451 ;  City  of  Philadelphia  v.  Collins, 
into  the  river  Thames  so  as  to  render  68  Penn.  St.  120 ;  Gilmartin  v.  Phila- 
it  unfit  for  domestic  uses,  was  a  nui-  delphia,  71  Penn.  St.  140. 
sance.  In  Watson  p.The  City  of  Toronto  s  Duke  of  Buccleugh  v.  Coman,  5 
Gas-light  and  Water  Co.,  4  Upper  Macph.  (Sc.)  214 ;  39  Jur.  152  ;  Robert- 
Canada  Rep.  158,  the  court  say  that  son  v.  Stewart,  G.  &  M.  (Sc.)  189  ;  Mil- 
"  the  right  which  an  individual  has  to  lar  v.  Marshall,  5  Mur.  (Sc.)  28  ;  Hols- 
the  water  of  a  public  navigable  stream  man  t>.  Boiling  Springs  Bleaching  Co., 
in  its  pure  state,  is  not  founded  on  his  14  N.  J.  335. 

ownership  of  land,  or  of  a  mill  or  house  8  Conservators  of  the  River  Thames 

adjoining  the  water,  but  simply  upon  r>.  The  Mayor  of  Kingston,  12  L.T.  (N. 

the   same   common-law    right  which  S.)  667 ;  Carhart  v.  Auburn  Gas-light 

every  other  individual  has  to  use  the  Co.,  23  Barb.  (N.  T.)  222 ;  Dunns.  Ham- 

water  in  its  pure,  unadulterated  state,  ilton,  2  S.  &  McK.  (Sc.)  356 ;  Hudson 

A  person  throwing  offensive  matter  R.  R.  Co.  ».  Loeb,  7  Robt.  (N.  Y.)  248. 
into  a  navigable  stream  is  liable,  not 
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age  of  a  city  therein,  no  recovery  could  be  had,  unless  the  injury 
arose  from  the  faulty  construction  of  the  sewer  itself. 

Sec.  680.  There  are  cases  decided  in  the  courts  of  this  country, 
in  which  the  doctrine  is  advanced,  that  a  riparian  owner  upon  a 
navigable  stream  in  which  the  tide  ebbs  and  flows  has  no  special 
right  or  interest  in  the  waters  of  such  streams,1  but  it  may  be 
said  that  these  cases  are  not  applicable  to  fresh  water  streams  in 
which,  although  navigable,  the  riparian  owners  own  the  bed  of 
the  stream." 

Sec.  681.  In  a  case  in  the  English  courts,  Conservators  of  the 
Hwer  Thames  v.  The  Mayor  of  Kingston,  12  Law  Times  (N. 
S.),  667,  the  court  passed  upon  this  very  question.  "  Riparian 
owners  and  the  public  have  the  right  to  take  water  from  navigable 
streams,"  says  the  court,  "and  the  pollution  of  such  water,  so  as 
to  destroy  their  value  for  primary  purposes  by  leading  into  the 
same  the  sewage  of  the  town,  is  a  nuisance,  and  "  adds  the  court, 
"  the  fact  that  sewage  has  been  sent  there  for  many  years  does 
not  give  a  prescriptive  right  to  continue  it  when,  iy  the  increase 
therein,  it  becomes  a  nuisance." 8 

Sec.  682.  The  rule  seems  to  be,  that  any  pollution  of  the 
water  of  a  stream  that  impairs  its  value  for  domestic  uses  is  a 
nuisance,  and  actionable  as  such,  but  it  must  not  by  this  be  under- 
stood that  every  pollution  of  the  water  of  a  stream  is  actionable. 
Slight  pollution  arising  from  the  use  of  a  stream,  which  does  not 
essentially  impair  its  value,  is  not  actionable.  Lord  Aemttage  in 
Robertson  v.  Stewart,  9  G.  &  M.  (Sc.)  189,  thus  laid  down  the 
rule  applicable  to  this  class  of  injuries  :  "  It  is  not  every  slight 

1  Gould  v.  Hudson  R.  R.  Co.,  6  N.  V.  667  ;  Buccleugh  •».  Metropolitan  Board 

532,  in  which  it  was  held  that  a  ripa-  of  Works,  5  H.  L.  Cas.  418.     See  note 

rian  owner  on  the  banks  of  the  Hud-  to  Tomlin  v.  Dubuque,  7  Am.  Rep.  176; 

eon  river,  within  the  ebb  and  flow  of  Chapman  v.  Oshkosh  Railroad  Co.,  33 

the  tides,  had  no  such  rights  in  the  Wis.  629;  Yates  v.  Milwaukee,  10  Wal. 

stream,  that  the  legislature  could  not  (IT.  S.  S.  C.)  497 ;  Bowman's   Devisees 

divest  him  of  without  compensation.  <o.  Wathara,  2  McLean  (C.   C.  TJ.  S.), 

Railroad  Co.  ■».  StevenB,  34  N.  J.  532 ;  376 ;  Turner  u.  Blodgett,  5  Met.  (Mass.) 

3  Am  Rep  269 ;  Tomlin  «.  Dubuque,  246.     See     Chapter     on     Navigable 

32  Iowa  106 ;  7  Am.  Rep.  176.  Streams. 

*  Conservator  of  the  River  Thames        »  Sutcliffe  v.  Wood,  8  Eng.  Law  & 

•.  Mayor  of  Kingston  12  L.  T   (N.  S.)  Eq.  217. 
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pollution  of  the  waters  of  a  stream,  nor  every  disagreeable  odor 
that  is  to  be  dealt  with  as  a  nuisance  and  put  down  by  the 
authority  of  the  law.  The  abatement  of  a  nuisance  does  not 
necessarily  mean  the  entire  and  absolute  removal  of  all  pollution 
of  a  stream,  and  all  disagreeable  odor,  but  such  diminution  of 
pollution  and  of  smell  as  to  render  it  such  as  ought  fairly  and 
reasonably  to  be  submitted  to."  Thus  it  will  be  seen  that  slight 
injuries  to  the  water  of  a  stream  resulting  from  a  reasonable  use 
of  it  must  be  borne,  if  the  value  of  the  water  for  domestic  uses  is 
not  thereby  essentially  impaired. 

Sec.  683.  Where  the  water  of  a  stream  has  been  in  a  measure 
given  over  to  uses  which  have  destroyed  its  value  for  culinary 
purposes,  yet  this  does  not  warrant  an  increase  of  pollution 
whereby  its  value  for  other  domestic  purposes,  such  as  watering 
cattle  and  cutting  ice  for  domestic  use,  is  destroyed  or  even  seri- 
ously impaired.1  In  the  case  referred  to  in  the  note  it  appeared 
that  the  plaintiff  was  tenant  for  life  of  an  estate  called  Somerhill, 
near  Tunbridge  Wells.  The  estate  had  upon  it  a  mansion  house 
where  the  plaintiff  resided  and  a  park  in  which  was  a  lake  or 
large  pond  used  for  watering  cattle,  and  in  the  winter  for  supply- 
ing ice  for  domestic  use.  •  The  lake  was  fed  by  Galverley  Brook 
which  ran  through  Tunbridge  Wells  and  after  passing  through  Cole- 
brook  Park  flowed  about  two  miles  and  a-half  through  the  plain- 
tiff's land.  The  defendants  were  commissioners  under  an  act  for 
lighting,  cleaning  and  improving  the  town  of  Tunbridge  Wells, 
which  gave  full  powers  to  drain  the  town,  to  make  sewers  and  to 
turn  any  drain  or  sewer  into  any  common  ditch  or  water-course. 
The  sewage  of  the  town  of  Tunbridge  Wells  was  discharged  into 
Calverley  Brook  and  had  been  so  discharged  there  for  several 
years,  but  the  town  had  been  constantly  growing  and  thus  the 
amount  of  sewage  had  been  constantly  increasing,  so  that  at  the 
time  when  the  action  was  brought,  the  water  in  the  plaintiff 's 
lake  which,  up  to  within  a  short  period,  had  been  fit  for  domestic 
uses  of  all  kinds,  had  become  unfit  even  for  the  purpose  of  water- 
ing cattle  or  furnishing  ice  for  domestic  use.    The  court  held  that 

'  Gtoldsmid  v.  Tunbridge  Wells  Impr.    1 L.  R.  Eq.  Cas.  161 ;  Attorney-General 
Co.,  1  L.  R.  Ch.  App.  349,  affirming    o.  Leeds,  5  L.  R.  Ch.  App.  583. 
judgment  of  the  Master  of  the  Rolls, 
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the  discharge  of  the  sewage  of  the  town  into  the  hrook,  with  the 
result  stated,  was  a  violation  of  the  plaintiff's  right  and  a  nui- 
sance, and  the  defendants  were  restrained  from  continuing  it. 

Sec.  684.  The  fact  that  the  public  convenience,1  or  that  the 
preservation  of  public  health  even  requires  that  the  sewage  of  a 
town  shall  be  removed,  and  that  there  is  no  other  method  by 
which  it  can  be  disposed  of  except  to  discharge  it  into  a  running 
stream,  will  not  justify  its  discharge  there  to  the  injury  of 
riparian  owners.  And  the  fact  that  the  population  of  the  town 
is  large,  and  the  number  of  persons  to  be  affected  by  the  nuisance 
are  few,  makes  no  difference.  In  the  language  of  James,  V.  C.j 
in  Attorney-  General  v.  Leeds,  5  L.  E.  Ch.  App.  589 :  "  The 
court  cannot  say  that  the  small  population  along  the  valley  of 
the  Aire,  between  Leeds,  has  not  a  right  to  prevent  a  nuisance 
from  being  inflicted  upon  them  by  a  large  and  more  populous 
district.  I  think  they  (Leeds)  will  find  means  of  removing  the 
sewage  without  the  danger  to  health  that  has  been  suggested,  hut 
at  all  events  I  think  the  people  below  the  town  have  a  right  to 
say  that  a  nuisance  must  not  be  created  for  them. 

Sec.  685.  Neither  does  it  make  any  difference  or  in  any  meas- 
ure operate  as  an  excuse  that  the  nuisance  cannot  be  obviated 
without  great  expense,  or  that  the  plaintiff  himself  could  obviate 
the  injury  at  a  trifling  expense.  It  is  the  duty  of  every  person 
or  public  body  to  prevent  a  nuisance,  and  the  fact  that  the  person 
injured  could,  but  does  not,  prevent  damages  to  his  property 
therefrom,  is  no  defense  either  to  an  action  at  law  or  in  equity. 
A  party  is  not  bound  to  expend  a  dollar,  or  to  do  any  act  to 
secure  for  himself  the  exercise  or  enjoyment  of  a  legal  right  of 
which  he  is  deprived  by  reason  of  the  wrongful  acts  of  another." 
Neither  is  it  any  defense  to  an  action  for  a  nuisance  resulting 
from  the  pollution  of  water  or  otherwise  that  other  persons  are 
also  contributing  to  the  injury  in  the  same  way  with  the  defend- 
ant.    The  fact  that  others  are  committing  a  wrongful  act  is  no 

1  Attorney-General  v.  Colney  Hatch  *  Attorney-General  v.  Colney  Hatch 
Lunatic  Asylum,  4  L.  E.  Ch.  App.  147;  Lunatic  Asylum,  4  L.  R.  Ch.  App.  147 
Attorney-General  v.  Leeds,  5  id.  589. 
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excuse  for  another's  wrong.     It  may,  in  a  proper  case,  be  shown 
m  mitigation  of  damages  but  not  to  defeat  the  action.1 

Sec.  686.  It  is  of  no  importance  in  determining  the  question 
of  nuisance  by  the  pollution  of  water,  whether  the  works  or  causes 
producing  it  are  near  to  or  far  removed  from  the  premises  of  the 
person  complaining,  the  simple  question  is,  whether  the  water 
coming  to  the  plaintiff's  premises  is  impaired  in  value  for  the 
ordinary  uses  of  life,  or  for  special  lawful  uses,  by  reason  of  any 
foreign  substance  imparted  thereto  by  another  from  artificial 
causes,  and  whether  such  impurities  arise  from  the  acts  of  the 
defendant  or  his  agents."  The  burden  of  establishing  both  these 
propositions  is  always  upon  the  party  complaining,8  but  when 
once  established  the  nuisance  is  made  out,  and  the  right  of 
recovery  cannot  be  defeated  otherwise  than  by  the  establishment 
of  a  right  by  grant  or  prescription,4  or  by  an  express  license  from 
the  plaintiff.5  The  usefulness  of  the  works,  their  absolute 
necessity,  nor  the  fact  that  they  cannot  be  carried  on  without  pro- 
ducing the  result  in  question,  nor  the  fact  that  the  highest  degree 
of  care  and  skill  is  exercised  to  prevent  injury  will  be  no  excuse. 

Sec.  687.  In  Stockport  'Water-works  Co.  v.  Potter  these  questions 
were  considered  and  passed  upon  by  the  court.  In  that  case  it 
appeared  that  the  plaintiffs,  under  lawful  authority,  took  water 
from  the  river  Mersey  to  supply  the  inhabitants  of  the  town  of 
Stockport  with  water.  The  defendants  were  calico  printers  and 
had  their  works  upon  a  brook  that  flowed  into  the  river.  Their 
works  were  located  about  eleven  miles  from  the  point  where  the 
plaintiffs  took  the  water  from  the  stream.  In  the  process  of  print- 
ing calico,  large  quantities  of  arsenic  are  used  and  all  this  is  washed 
into  the  stream,  none  being  left  in  the  calico.     The  water  below 

1  Crossley  &  Sons,  limited,  v.  Light-  Hayes  a.Waldron,  44  N.  H.  585  ;  Moore 

owler,  3  L.  E.  Eq.  Cas.  279 ;  Holsman  v.  Webb,  1  C.  B.  (N.  S.)  673  ;  Jones  v. 

v  Boiling  Spring,  etc.,  Co.,  14  N.J.  314;  Crow,  32  Penn.  St.  393;  Merrifield  v. 

MoKeon  *>.  See,   51   N.  T.  300.     See  Lombard,  13  Allen  (Mass.),  16;  Murga- 

opinion  of  Bobebtson,  J.,  4  Bob.  (N.  troy    «.  Robinson,  8  E.  &  B.  391. 

T.)  469  and  470 ;  Wood  v.  Waud,  3  Ex.  6  Carlyon  v.  Lovering,  1  H.  &  N.  784. 

74g_  •  Attorney-General  v.  Birmingham,  4 

5  Norton  d.  Sohofield,  M.  &  W.  663.  K.  &  J.  528  ;  Stockport  Water-works 

s  Dawson  v.  Moore,  8  C.  &  P.  25.  Co.  v.  Potter,  7  H.  &  N.  159. 

«  MiUer  v.  Marshall,  5  Mur.  (Sc.)  32 ; 
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the  outlet  of  the  plaintiffs'  works,  and  eleven  miles  distant  there- 
from, was  analyzed,  and  arsenic  to  the  amount  of  six  grains  to  each 
gallon  of  water  was  found.  The  fish  in  the  river  were  killed.  In 
mud  taken  from  the  plaintiffs'  reservdir,  arsenic  was  found  in  the 
proportion  of  4.6  grains  of  arsenic  to  one  pound  of  mud.  The  judge 
submitted  ten  questions  to  the  jury,  the  eighth,  ninth  and  tenth  of 
which  were  as  follows :  Eighth.  Was  the  discharge  of  the  water 
from  the  defendants'  works  with  noxious  matter,  causing  damage 
to  the  plaintiffs,  necessary  and  unavoidable,  or  might  the  same  have 
been  avoided  by  them  by  using  reasonable  care,  that  is,  not  by  any 
extravagant  outlay  as  such  a  business  requires  ?  Ninth.  Has  the 
defendants  by  discharging  matters  into  the  stream  occasioned  injury 
to  the  plaintiffs  in  excess  of  the  rights  exercised  by  them  for 
twenty  years,  before  the  discharge  of  the  matters  complained  of? 
Tenth.  Was  the  defendants'  trade  a  lawful  trade,  carried  on  for 
purposes  necessary  or  useful  to  the  community,  and  carried  on  in 
a  reasonable  and  proper  manner  and  in  a  reasonable  and  proper 
place  ?  The  jury  to  the  eighth  question  returned  that  they  knew 
of  no  means  by  which  the  pollution  could  be  avoided.  The  ninth 
and  tenth  questions  were  answered  in  the  affirmative.  Upon  these 
findings  a  verdict  was  directed  for  the  plaintiffs,  which  was  sus- 
tained upon  hearing  in  Exchequer. 

Sec.  688.  While  it  is  true  that  one  may,  by  twenty  years'  user 
in  a  particular  manner,  acquire  the  right  to  pollute  the  water  of  a 
stream,  yet,  for  any  appreciable  excess  of  such  continuous  user,  an 
action  lies.1  The  right  is  measured  by  the  user,  and  while  a 
trifling  or  accidental  increase,  not  operating  to  the  damage  of 
others,  or  made  under  a  claim  of  right,  will  not  be  regarded  as 
actionable,  yet  any  sensible  or  appreciable  increase  is  a  nuisance 
and  actionable  or  indictable  as  such.1'    But  the  use  may  be  changed 

1  Croesley  ».  Lightowler,  3  L.  R.  Eq.  *  Crossley  d.  Lightowler,  3  L.  E.  Eq. 

Ca.  279;  2  L.  R.  Ch.  App.  478;  Mur-  Ca.  279;  2  L.  R.  Ch.  App.  478.    In 

gatroyd  «.  Robinson    8  E.  &B.391;  Goldsmid  fl.Tunbridge  Wells  Imp.  Co., 

Hayes  v.  Waldron,  44  N.  H.  585;  Jones  1  L.  R.  Ch.  App.  349,  the  plaintiff  had 

o.  Crow,  32  Penn  St.  393 ;   Moore  t>.  an  injunction  to  restrain  the  discharge 

Webb,  1  C.  B.  (N.  S.)  673 ;  Millar  v.  of  the  sewage  of  a  town  into  a  stream 

Marshall,  5  Mur.  (Sc.)  32 ;  Carlyon  *>.  that  ran  through  his  premises  because 

Lovering,  1   H.  &  N.  784 ;   Lewis  v.  of  the  increase  in  the  pollution  of  the 

Stein,  16  Ala.  214.    Charge  of  West-  water,  arising  from  an  increase  of  the 

bbook,  J.,  in  nisi  prius  case  at  Albany  sewage,  in  consequence  of  the  increase 

Circuit,    February,  1875,  in    Orphan  in  the  population  of  the  town. 
Asylum  d.  Schwartz. 
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provided  the'  change  in  use  does  not  increase  the  pollution,  or 
produce  other  or  different  damage  from  that  under  which  the 
right  has  been  acquired.  Thus  it  was  held  that  where  one  had 
acquired  the  right  to  pollute  a  stream  with  the  refuse  of  a  paper 
mill,  arising  from  the  washing  of  dirty  rags,  he  was  not  restricted 
to  the  discharge  of  refuse  from  the  mill  arising  from  the  washing 
of  rags,  but  might  use  any  material  in  the  manufacture  of  paper 
and  discharge  the  refuse  into  the  stream,  provided  the  nuisance 
was  not  increased,  and  that  the  burden  of  proving  an  increase 
is  upon  him  who  alleges  it.1 

Sec.  689.  It  is  no  answer  to  an  action  or  indictment  for  a 
nuisance  to  show  that  a  great  many  others  are  committing  the 
same  species  of  nuisance  upon  the  stream,  and  that  the  plaintiff 
will  get  no  material  relief  from  the  stopping  of  the  defendant's 
works,  if  the  defendant's  works  appreciably  add  to  the  pollution, 
they  are  a  nuisance,  even  though  the  water  has  been  given  over 
to  noxious  uses  for  more  than  twenty  years  by  others,  for,  while 
one  may  submit  to  one  nuisance  until  it  has  imposed  a  servitude 
upon  his  estate,  yet  he  is  not  thereby  precluded  from  preventing 
another  from  acquiring  a  similar  servitude.  If  the  nuisance  is 
sensibly  or  appreciably  increased  by  the  defendant,  his  use  of  the 
stream  is  a  nuisance,  and  he  must  yield  to  the  superior  rights  of 
others.' 

Sec.  690.  As  it  is  necessary  in  order  to  make  out  a  nuisance 
against  one  who  discharges  refuse  into  a  stream  that  has  already 
been  given  over  to  secondary  uses  and  is  measurably  polluted 
thereby,  to  show  that  the  use  made  by  him  of  the  stream  appre- 
ciably increases  the  pollution,  it  follows  that  when  such  appreci- 
able  increase  is  found  to  be  made  by  the  defendant's  works,  that 
a  nuisance  is  thereby  established  and  the  plaintiff  is  entitled  to 
have  the  use  enjoined,  even  though  no  actual  damage  results  to 
him,  unless  the  injury  is  occasional,  rather  than  continuous,  and  is 
properly  compensable  in  a  suit  at  law.8 

1  Baxendale  v.  McMnrray,  2  L.  R.  »  Goldsmid  v.  Tunbridge  "Wells  Co., 

Ch  App.  740.  1 L.  R.  Ch.  App.  349;  Sutcliffe  fl.Wood, 

'Crossley  v.  Lightowler,  3  L.  R.  Eq.  8  Eng.  Law  &  Eq.  237 ;  Lingwood  v. 

Ca.  279 ;  Tipping  t>.  St.  Helen  Smelt-  Stowmarket  Co.,  1  L.  R.  Eq.  Co   77 ; 

ingCo,ll  H.  L. Cas.  642;  Walter  v.  Clowes  v.  Staffordshire  Potteries  Co., 

Selfe,  4  Eng.  Law  &  Eq.  15.  8  L.  R.  Ch.  App.  125.    The  Vice-Chan- 

89 
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Sec.  691.  The  rule  is,  that  when  a  right  is  violated  the  Jaw 
will  import  damage  to  sustain  the  right,1  and  when  the  vio- 
lation of  the  right  is  continuous,  so  as  to  operate  as  a  con- 
stantly recurring  grievance,  and  when  an  injunction  will  tend  to 
restore  the  plaintiff  to  his  former  position,  an  injunction  will  be 
granted  to  restrain  the  nuisance  even  though  no  actual  damage 
ensues.*  The  rule  is,  that  if  a  nuisance  is  found  by. a  verdict  at 
law,  or  by  the  court  itself,  the  wrongful  act  will  be  restrained. 
It  would  be  an  absurdity  to  refuse  an  injunction  under  the  estab- 
lished rules,  when  a  continuous  nuisance  is  found  to  exist  upon 
the  ground  that  no  actual  damage  ensues.  If  an  appreciable 
violation  of  a  right  is  found  to  exist,  the  cessation  of  the  exercise 
of  the  use  that  works  the  violation,  must  certainly  tend  to  restore 
the  plaintiff  to  his  former  condition  in  reference  thereto,  within 
the  rule  as  adopted  in  Wood  v.  SutcUffe,  8  Eng.  Law  &  Eq.  217. 
The  doctrine  that  where  the  injury  to  a  right  even  though  no 
actual  damage  ensues  therefrom,  an  action  will  lie,  is  well  estab- 
lished. Indeed  nominal  damages  will  be  inferred  to  support  the 
right.' 


cellor  having  refused  an  injunction 
upon  the  ground  that  the  injury  was 
trifling,  Sir  Q-.  J.  Hellish,  L.  J.,  said: 
"  The  Vice-Chancellor  said :  '  If  you 
can  recover  at  all  at  law,  I  think  you 
would  get  no  greater  damages  than  to 
pay  for  a  filter.'  But,  with  due  sub- 
mission to  the  Vice-Chancellor,  I  do 
not  think  he  would  get  enough  at  law 
to  pay  for  a  filter.  She  would  only 
get  nominal  damages  because,  in  a 
case  of  this  kind,  you  cannot  prove 
specific  damages.  Then  you  must 
bring  a  second  action,  and  what  you 
would  get  in  the  second  action  would 
be  actual  damages,  which  you  proved 
you  sustained  between  the  time  you 
brought  the  first  action  and  the  second. 
Then  you  would  bring  a  third  action 
and  you  would  get,  as  damages,  the 
damage  you  sustained  between  the 
bringing  of  the  second  action  and  the 
third.  It  is  because  it  is  always  most 
inconvenient  to  leave  parties  to  have 
their  rights  determined  in  this  way, 
and  in  fact  impossible  to  leave  it  in 
that  way,  that  this  court  has  always, 
in  such  cases,  given  relief.  In  my 
opinion,  therefore,  the  plaintiff  is  en- 
titled to  maintain  this  action,  and  that 


the  acts  of  parliament  have  not  given 
the  defendants  any  right  to  foul  the' 
water  to  her  damage,  and  she  ought  to 
have   an    injunction  to  prevent  any 
such  damage  in  future." 

1  Ashby  B.White,  2  Ld.  Rayd.  1028, 
notes  thereto;  1  Smith's  Lead.  Ca.  364, 
in  which  the  annotator,  gives  the  real 
test  for  determining  when  an  action 
will  lie.    Phear  on  Waters,  107. 

2  Wilts  d.  Swinton  Water-works,  9 
L.  R.  Ch.  451 ;  Qoodson  «.  Richardson, 

9  id.  234. 

8  Note  to  Ashby  v.  White,  1  Smith's 
Lead.  Ca.  364 ;  Phear.  on  Water,  107 ; 
Chasemore  v.  Richards,  5  H.  &  N.  982; 
Bower  v.  Hill,  1  Bing.  (N.  C.)  549 ; 
Howell  v.  McCoy,  3  Rawle  (Penn.),256; 
Pugh  v.  Wheeler,  Dev.  &  Bat.  50; 
Crossley  v.  Lightowler,  8  L.  R.  Eq.  Ca. 
297 ;  Chapman  v.  Thames  Mfg.  Co.,  13 
Conn.  269 ;  Woodman  v.  Tufts,  9  N.H. 
88 ;  Hulme  v.  Shrieve,  3  Green  (N.  J.), 
116;  Webb  v.  Portland  Mfg.  Co.,  3 
Sumner,  (N.  S.)  189 ;  Bolivar  Mfg.  Co. 
v.  Neponset  Mfg.  Co.,  16  Pick.  (Mass.) 
241 ;  Plumleigh  v.  Dawson,  1  Gil.  (111.) 
551 ;  Goldsmid  ®.  Tunbridge  Wells, 
etc.,  L.  R.  Eq.  Ca.    ;  Crocker  i>.  Bragg, 

10  Wend.  (N.  T.)  260;  Baldwin  u.Cal- 
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Seo.  692.  It  is  no  answer  to  an  action  for  a  nuisance  arising 
from  the  pollution  of  water,  to  say  that  the  matter  discharged 
into  the  stream  improves  the  water,  it  is  the  right  of  every  per- 
son to  have  the  water  come  to  them  in  its  natural  state,  and  they 
are  to  exercise  their  own  taste  and  judgment  and  are  not  obliged 
even  to  have  their  property  improved  against  their  will.1 

If  the  water  of  a  stream  is  polluted  sufficiently  to  occasion 
legal  damage,  though  not  damage  in  fact,  it  is  sufficient  to  main- 
tain an  action."  By  legal  damage,  is  meant  a  legal  injury  result- 
ing from  the  violation  of  a  right  which  is  not  attended  with 
actual  pecuniary  damage. 

Therefore,  when  water  is  so  far  polluted  as  to  injure  its  primary 
use,  although  it  is  not  used  for  that  purpose,  an  actionable  injury 
is  created.'  So  when  the  use  of  water  renders  it  injurious  to 
health  or  impairs  the  comfortable  enjoyment  of  property,  a  nui- 
sance is  created,  actionable  at  the  suit  of  all  persons  specially 
injured  thereby,  and  indictable  if  the  stream  is  public  or  the 
injury  common.4 

Sec.  693.  The  erection  of  a  cess-pool  near  a  well  so  as  to  injure 
the  water  therein  and  impair  its  value  for  primary  use  is  an 
actionable  nuisance,  and  it  would  seem  that  any  noxious  trade 
carried  on  upon  adjoining  premises,  which  impregnates  the  earth 

kins,   id.   167 ;    Ripka    v.  Sargent,    7  ing  whether  the  injury  is  serious  or 

Watts  &  8.  (Penn.)  11;  Munroe  t>.  Stick-  not,  regard  must  be  had  to  all  the  con- 

ney,  48  Me.  462.     See  Elliott  v.  Fitch-  sequences  which  may  flow  from  it." 

burgh  R.  R.  Co.,  10  Cush.  (Mass.)  191,  '  Holsman  v.  Boiling   Spring  Co.,  14 

for  exceptional  instances ;  also  Slate  N.  J.  334. 

Co.  o.  Adams  et  al.,  46  Vt.  480,  where  an  2  Stockport  Water- works  Co.  v.  Pot- 
injunction  was  refused  upon  demurrer  ter,  7  H.  &  N.  730 ;  Wheatley  v.  Chris- 
to  the  bill  on  the  ground  that  the  bill  man,  24  Penn.  St.  298;  Wood  a.Waud, 
did  not  allege  the  injury  to  be  contin-  3  Exchq.  748  ;  Lombard  v.  Allen,  13 
uous  or  irreparable.  Sir  G.  J.  Tun-  Allen  (Mass.),  16. 
nek,  in  Goldsmid  v.  Tunbridge  Wells  8  Holsman  v.  Boiling  Spring  Co.,  14 
Impt.  Co.,  1  L.  R.  Ch.  App.  354,  says :  N.  J.  334;  Attorney-General  v.  Steward, 
"  I  adhere  to  the  opinion  which  was  5  C.  E.  Green  (N.  J.),  415 ;  Lewis  v. 
expressed  by  me  in  Attorney-General  Stein,  16  Ala.  214. 
o.  Sheffield  Gas  Co.,  3  D.G..M.&G.  304;  *  Story  v.  Hammond,  4  Ohio,  833; 
19  Eng.  Law  &  Eq.  671,  that  it  is  not  Mills  t>.  Hall,  9  Wend.  315;  Mayo  v. 
in  every  case  of  nuisance  that  this  Turner,  1  Munf.  (Va.)  405 ;  People  v. 
court  should  interfere.  I  think  it  Townsend,  3  Hill  (N.  T.),  479 ;  State 
ought  not  to  do  so  in  cases  in  which  v.  Stoughton,  5  Wis.  291 ;  Carhart  v. 
the  injury  is  merely  temporary  and  Auburn  Gas-light  Co.,  22  Barb.  (N.Y.) 
trifling;  but  I  think  that  it  aught  to  do  297 ;  Harris  v.  Thompson,  9  Barb.  (N. 
so  in  cases  in  which  the  injury  is  per-  Y.)  350 ;  Lewis  v.  Stein,  16  Ala.  314  ; 
moment  and  serious,  and  in  determin-  Stein  v.  Burden,  24  id.  130. 
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with  noxious  matter  that  destroys  the  water  of  a  well,  is  equally- 
actionable. ' 

Sec.  694.  The  rule  in  reference  to  injuries  arising  from  the 
pollution  of  waters,  seems  to  fee  that,  m  order  to  constitute  the 
pollution  a  nuisance  it  must  be  shown  to  be  euch  as  violates 
some  right  either  /primary  of  secondary.  The  mere  fact  that 
inconvenience  is  produced  is  not  sufficient.  It  must  be  an  actual 
invasion  of  a  right,  and  must,  in  order  to  constitute  an  invasion 
of  a  legal  right,  work  an  appreciuble  'change  in  the  quality  or 
character  of  the  water.  And  this  is  particularly  the  case  when 
the  nuisance  complained  of  is  in  a  navigable  stream.  The  pub- 
lic have  a  right  to  take  water  from  a  navigable  stream  for  domestic 
use,  and  the  pollution  of  such  waters  so  as  to  destroy  their  value 
for  primary  purposes,  by  leading  into  them  the  sewage  of  a  town 
or  placing  therein  any  noxious  matter  except  such  as  is  incident 
to  navigation,  is  a  nuisance,  and  the  faet  *that  sewage  has  been 
sent  there  for  more  than  20  years,  or  the  usual  prescriptive  period, 
does  not  give  a  prescriptive  right  to  continue  it,  when,  by  the 
increase  thereof,  it  becomes  a  nuisance."  But  if  the  water  has 
been  givten  up  to  secondary  uses,  so  as  to  be  wholly  unfit  for 
primary  use,  the  riparian  owners  cannot  predicate  a  -daim  for 
damage's  upon  the  ground  that  it  might  be  used  for  some  extra- 
ordinary purpose  to  which  it  has  never  been  applied,  and  to  which 
they  have  no  present  intention  to  apply  it.'  If  the  matter  dis- 
charged into  a  stream  impregnates  it  with  artificial  impurities, 
injurious  to  its  primary  use,  a  nuisance  is  thereby  created,  unless 
the  party  thus  putting  it  there  has  acquired  the  prescriptive 

1  Scholfield  o.  Norton,  9  M.  &  W.  the  well.     The  cess-pool  was  located 

565.     In  Wormersley'D.  Church,  17  L.  some  14  yards  from  the  well.    There 

T.  (N.  S.)  190,  the  plaintiff  and  one  of  was   a  cemetery  near  the    property, 

the  defendants  owned  adjoining  prop-  some  51  yards  distant,  but  this  did  not 

erty..    There  was  upon  the  plaintiffs  affect  the  water  in  the  well.    An  in- 

premises  a  dwelling  occupied  byfchir-  junction  was  granted  restraining  the 

teen  persons,  and  there  was    a  well  defendant  from  using  the  cess-pool  or 

sunk  to  the  depth  of  sixty  feet.  There  permitting  it  to  be  used.     Ottawa  Gas 

was  a  cesp-pool   on  the    defendant's  Co.  "b.  Thompson,  39  111.  601 ;  Brown  v. 

premises    fifteen  feet  deep.      Up  to  Illius,  25  Conn.  583. 

March,  1860,  the  water  in  the  well  was  s  Conservators  of  the  River  Thames 

good  and  fit  for  domestic  use.     In  that  v.  The  Mayor  of  Kingston,  12  L.  T. 

month  the  defendant  began  to  deepen  (N.  S.)  667. 

his  cess-pool  against  the  plaintiff's  re-  s  Dunn  v.  Hamilton,  2  S.  &  McL.  (Sc) 

monstrance,  and  sunk  it  47  feet  within  356. 
13  feet  of  the  level  of  the  water  in 
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right  to  do  so,  and  though  other  similar  establishments  exist  upon 
the  stream,  yet  it  is  sufficient  to  show  that  his  works  contribute 
appreciably  or  sensibly  thereto.'     In  a  Scotch  case,1'  in  which  an 
injunction  was  sought  to  restrain  the  defendants  from  manufac- 
turing farina  or  starch  in  such  a  way  as  to  pollute  the  water  of 
the  stream  flowing  through  the  plaintiff's  land,  it  appeared  that 
the  defendant's  works  were  carried  on  in  such  a  way  that  the  earth, 
dirt  and  noxious  or  deleterious  matter  resulting  from,  or  used  in 
the  manufacture,  was  carried  into  the  stream  and  polluted  it  to  such 
an  extent  as  seriously  to  impair  its  value.     The  defendant  claimed 
that  no  recovery  could  be  had  because  the  water  had  from  time 
immemorial  been  given  up  to  secondary  uses,  also  that  he  him- 
self had  used  the  water  in  this  way  for  several  years,  also  because 
he  had  not  polluted  the  water  beyond  what  it  had  before  been 
polluted ;  and,  lastly,  because  the  plaintiff  had  acquiesced  in  his 
operations  he  was  estopped  from  maintaining  an  action.     The 
Lord  Okdtsaxy  having  found  that  the  defendant's  works  caused 
such  a  pollution  of  the  water  as  to  be  a  nuisance  both  by  offen- 
sive smells  emitted  therefrom  and  by  the  refuse  discharged  into  the 
stream ;  that  the  stream  was  wholly  given  up  to  secondary  pur- 
poses ;  but  that  it  had  not  for  the  prescriptive  period  been  given 
up  to  secondary  uses,  so  as  to  unfit  it  for  primary  use ;  an  injunc- 
tion was  granted  restraining  the  defendant  from  using  the  stream 
in  any  of  the  modes  named.     Lord  Akmttage  said :  ^  There  are 
some  nuisances  so  serious,  so  intolerable,  so  plainly  beyond  the 
reach  of  hope  of  reform,  that  there  is  no  doubt,  and  no  alterna- 
tive.    An  establishment  which  by  its  situation,  or  products,  not 
protected  by  prescription,  produces  an  addition  to  the  pollution 
of  a  stream  already  devoted  to  manufacturing  purposes,  must  be 
put  an  end  to.     The  law  absolutely  forbids  it.     But  sometimes,  a 
case  occurs,  where,  in  the  course  of  a  manufacture  not  in  itself 
unlawful,  a  nuisance  has  arisen,  which,  although  sufficiently  offen- 
sive to  entitle  a  neighbor  to  complain,  is  not  necessarily  and  at 
all  times  a  nuisance,  but  to  which  mitigation  or  alleviation  may 
be  given  by  the  skill  and  exertions  of  the  manufacturer,  and 
there  well  may  be  conceived  a  case,  where  the  ends  of  justice  and 

1  Dake  of  Buccleuch  v.  Coman,  39       *  Robertson  v.  Stewart,  9  (J.  &  M. 
Jurat,  152.  (Cs.)189. 
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the  reasonable  rights  and  interests  of  a  plaintiff  would  be  suffi- 
ciently protected,  by  such  mitigation  and  alleviation,  reducing 
the  injury  to  a  point  where  the  interposition  of  the  law  is  not 
nece'ssary.  It  is  not  every  slight  pollution  of  a  stream,  nor  every 
disagreeable  odor,  that  is  to  be  dealt  with  as  a  nuisance  and  put 
down  by  authority  of  law.  The  abatement  of  a  nuisance  does  not 
necessarily  mean  the  entire  and  absolute  removal  of  all  pollution 
of  a  stream,  and  all  disagreeable  odor,  but  such  diminution  of 
pollution,  and  of  smell,  as  to  render  it  such  as  ought  reasonably 
and  fairly  to  be  submitted  to." 

Sec.  695.  It  should,  perhaps,  be  stated,  that  the  primary  use 
of  water  includes  its  use  for  all  domestic  purposes,  including  as 
well  its  use  for  man  or  beast ;  and  while  water  may,  for  an  imme- 
morial period,  have  been  so  polluted  as  to  be  unfit  for  culinary 
purposes,  yet  if  it  has  not  been  so  much  polluted  as  to  unfit  it 
for  use  in  watering  cattle,  an  increase  of  pollution  unfitting  it  for 
that  purpose  is  a  nuisance,  and  actionable  as  such.  This  question 
was  raised  and  decided  in  Moore  v.  Webb,  1  0.  B.  (N.  S.)  671. 
In  that  case  the  defendant  was  the  owner  of  a  tannery  upon  a 
stream  running  through  the  plaintiff's  premises,  into  which  he 
discharged  the  refuse  from  his  works.  The  plaintiff  brought  an 
action  against  him  therefor,  and  alleged  as  special  injury  that  the 
discharge  of  this  refuse  into  the  stream  poDuted  it  to  such  an 
extent  that  his  cattle  would  not  drink  the  water.  The  defendant 
replied,  setting  up  an  immemorial  right  in  himself  and  his 
grantors  to  pollute  the  water.  The  plaintiff  now  assigned  "  that 
he  sued  not  only  for  the  grievances  in  the  pleas  admitted,  and 
attempted  to  be  justified,  but  for  that  the  defendant  committed 
the  grievance  over  and  above  what  the  defense  justified.  Upon 
proof  that  the  defendants  had,  within  twelve  years,  greatly 
enlarged  their  works,  and  that  previous  to  that  time  the  water 
was  drank  by  cattle,  and  was  fit  for  that  purpose,  it  was  held 
that  the  plaintiff  was  entitled  to  a  recovery. 

Sec.  696.  The  pollution  of  the  water  of  an  artificial  water- 
course, to  the  use  of  the  water  of  which,  in  a  pure  state,  a  right 
has  been  acquired  by  prescription,  is  an  actionable  nuisance.1 
1  Major  v.  Chadwick,  11  Ad.  &  El.  371.    See  chapter  on  Artificial  Water-courses. 
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Sec.  697.  In  a  recent  case  in  California,  the  defendant  was 
held  chargeable  for  a  nuisance  under  the  following  state  of  facts. 
The  defendant  erected  a  saw-mill  upon  a  stream  running  through 
the  plaintiffs  premises,  and  was  engaged  in  sawing  a  species  of 
timber  called  red  wood.  The  saw  dust  arising  from  the  business 
was  discharged  into  the  stream,  rendering  the  water  impure  aud 
unfit  for  domestic  use.  This  was  held  an  actionable  injury,  but 
the  principal  question  involved  in  the  case  was  in  reference  to 
the  rule  of  damages.  The  court  held  that  the  plaintiff  could 
only  recover  actual  damages,  and  that  in  estimating  those,  the 
diminution  of  their  rental  value  could  not  be  considered,  unless 
it  was  shown  that  he  had  actually  sustained  damage  in  this 
respect,  either  by  diminution  in  the  rent  or  by  being  unable  to 
rent  them  at  all,  and  that,  when  the  plaintiff  himself  occupied 
the  premises  and  did  not  rent,  or  desire  to  rent  them,  the  diminu- 
tion in  their  rental  value  could  not  be  shown  as  an  element  of 
damage  upon  the  question  of  damage  by  decrease  of  rental  value. 
See  the  cases  cited  below.1 

Sec.  698.  The  pollution  of  water,  or  the  maintenance  of  dams, 
drains  or  glitches  in  such  a  way  as  to  emit  disagreeable  or  unwhol- 
some  odors,  is  not  only  an  actionable,  but  an  indictable  nuisance 
also.  And  for  such  nuisances  a  remedy  exists,  not  only  in  favor 
of  the  riparian  owner,  but  of  any  person  who  is  injuriously 
affected  thereby.'  In  such  cases  it  makes  no  difference  that  sev- 
eral contribute  to  the  nuisance  ;  any  person  materially  contribut- 
ing thereto  may  be  pursued  alone  for  the  injury.8 

Sec.  699.  In  Brown  v.  Russell,  3  L.  E.  (Q.  B.)  251,  the  appel- 

1  Francis  v.  Schoellkoppf,  53  N.  T.  the  expenses  of  sickness  and  the  loss 

154;  Wesson  n. Washburn  Iron  Co.,  13  of  time  incident  thereto  is  a  proper 

Allen  (Mass.),  95.  element  of  damage.      Story  v.  Ham- 

8  In  Mills  v.  Hall,  9  Wend.  (N.  T.)  mond,  4  Ohio,  160 ;  Mayo  v.  Turner,  1 

315,  the  defendant  erected  a  mill-dam  Munf.  (Va.)  405 ;  People  v.  Townsend, 

which  set  the  water  back  upon  the  3  Hill  (N.  Y.),  479 ;  Attorney-General 

premises  above,  when  it  accumulated  <o.  Steward,  5  C.  E.  Green  (N,  J.),  415  ; 

in  low  places,  and  becoming  stagnant,  Rogers  v.  Barker,  31  Barb.  JN.  Y.)  347; 

emitted  malarial  gases  which  affected  Munson  v.  The  People,  5  Park.  Cr. 

the  health  of  the  neighborhood;  some  (N.  Y.)  16 ;  Rooker  v.  Perkins,  14  Wis. 

of   the  members    of    the    plaintiff's  79. 

family  became  sick  thereby,  and  the  3  Hudson  R.R.  R.Co.fl.  Loeb,7Robt. 

court  held  that  he  was  entitled  to  re-  (N.  Y.)  418 ;  Mayor  v.  Baumberger,  id. 

cover  therefor,  and  it  would  seem  that  219. 
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lant  was  a  brewer,  and  his  premises  were  in  the  village  of 
Esher,  through  which  the  turnpike  road  ran  to  Kingston-on- 
Thames.  The  open  ditch  complained  of  was  proved  by  the 
respondent  to  be  a  nuisance  injurious  to  health.  It  was  on  Dit- 
ton  marsh  by  the  side  of  the  turnpike  road  leading  from  Sandown 
turnpike  gate  to  Kingston.  The  ditch  commenced  close  to  the 
turnpike  gate  (about  half  a  mile  from  the  appellant's  premises), 
and  extended  thence  for  some  distance  along  the  right-hand  side 
of  the  turnpike  road  toward  Kingston. 

The  appellant's  premises  formerly  drained  into  a  sand  cave 
under  the  garden  of  one  Isaac ;  about  twenty-two  years  prior  to 
the  bringing  of  this  action  the  drain  from  the  appellant's  prem- 
ises was  first  made  through  Isaac's  garden  to  join  the  barrel 
drain  or  6ewer ;  and  ever  since,  up  to  the  time  of  the  complaint, 
the  appellant  and  his  predecessors  have  discharged  their  sewage 
and  refuse  water  from  the  brewery  into  this  covered  barrel  drain 
or  sewer,  which  ran  down  the  turnpike  road  from  the  village  of 
Esher  toward  Kingston,  and  about  300  yards  from  the  appellant's 
premises,  turned  to  the  right  into  and  upon  the  Sandown  Place 
estate,  whereon  it  discharged  itself  into  an  open  ditch  or  water- 
course. The  owner  and  occupier  of  such  estate,  for  many,  but  not 
twenty,  years,  diverted  and  disposed  of  the  sewage  and  refuse 
water  by  turning  or  allowing  it  to  run  over  meadow  lands  belong- 
ing to  the  estate,  for  the  purpose  of  irrigating  and  fertilizing  such 
lands.  Such  user  and  disposal  of  the  sewage  and  refuse  water  was 
afterward  discontinued  by  such  owner  or  occupier  of  the  estate, 
and  the  sewage  or  refuse  water  was  then  turned  by  such  owner  or 
occupier  into  and  down  certain  open  ditches  on  the  estate,  which 
ultimately  emerged  from  the  estate  close  to  the  Sandown  turn- 
pike gate,  where  it  caused  the  nuisance  complained  of.  The 
present  owner  and  occupier  of  Sandown  estate  was  no  party  to 
the  sewage  being  turned  on  the  estate,  and  he  objected  to  the 
same  being  turned  on,  or  allowed  to  run  over  his  lands. 

The  course  of  the  drain  before  it  was  diverted  was  down 
the  left  side  of  the  turnpike  road  to  the  Sandown  turnpike 
gate,  and  thence  to  the  left  to  a  pond  a  short  distance  from 
the  road;  but  a  culvert  was  proved  to  have  existed  close  to  the 
turnpike  gate,  carrying  the  drainage  under  the  turnpike  road 
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from  the  left  side  to  the  right  side,  and  so  into  the  present  open 
drain  complained  of,  before  the  drainage  was  diverted  by  the 
occupier  of  the  Sandown  estate  into  his  estate. 

No  nuisance  was  complained  of  as  arising  from  the  said  sewer  or 
drain -at  any  point  in  its  course  until  after  it  passed  the  turnpike 
gate ;  but  it  was  proved  by  the  respondent  that  the  offensive 
matter  complained  of  came  from  the  premises  belonging  to,  and 
in  the  occupation  of,  the  appellant,  and  the  other  persons  sum- 
moned, by  means  of  the  covered  barrel,  drain  or  sewer. 

The  appellant  urged  before  the  justices  that,  inasmuch  as  he 
had  by  user,  as  of  right,  for  upward  of  twenty  years  of  the  said 
drain  or  sewer,  acquired  a  prescriptive  right  amounting  to  an 
easement  to  discharge  his  sewage  and  refuse  water  on  the  San- 
down Place  estate,  and  no  nuisance  arose  from  the  drain  or  sewer 
until  it  left  the  Sandown  Place  estate  at  the  turnpike  gate,  the 
nuisance  complained  of  arose,  not  from  the  act  of  the  appellant  in 
making  use  of  the  sewer  or  drain,  but  from  the  act  of  the  owner 
or  occupier  of  the  Sandown  Place  estate  in  having  (in  lieu  of 
using  and  disposing  of  the  sewage  or  refuse  water  as  formerly) 
caused  the  same  to  flow  down  the  open  ditches  on  his  estate,  and 
so  out  on  to  the  Ditton  marsh  by  the  turnpike  road. 

The  justices  decided  that  they  could  not  regard  any  private 
rights  between  the  appellant  and  the  owner  of  the  Sandown 
estate,  and  they  held  that  the  appellant  was  the  person  by  whose 
act  or  default  the  nuisance  complained  of  arose,  and  they  made 
an  order  requiring  the  appellant  "  within  one  week  from  the  ser- 
vice of  the  order,  or  a  true  copy  thereof  according  to  the  act,  to 
abate  the  said  nuisance  by  cutting  off  all  connection  between  the 
drains  of  the  said  premises  belonging  to  the  appellant  used  for 
sewage  purposes,  and  the  drain  or  sewer  leading  to  and  entering 
the  said  ditch  or  water-course,  so  that  all  communication  for 
sewage  purposes  between  the  said  premises  of  the  appellant  and 
the  said  ditch  or  water-course  do  cease,  and  so  that  the  same  ditch 
or  water-course  shall  no  longer  be  a  nuisance  and  injurious  to 
health  as  aforesaid."  In  disposing  of  the  case,  Lush,  J.,  said: 
"  The  appellant  discharges  this  refuse  from  his  brewery  by  means 
of  a  drain,  which  must  carry  it  to  the  spot  where  it  causes  the 
nuisance ;  why  is  it  not  his  act  which  creates  the  nuisance  just 
90 
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as  much  as  if  he  had  discharged  the  noxious  matter  on  the  spot 
from  a  cart  or  by  means  of  a  shute  ?  It  cannot  be  said  where 
many  houses  are  drained  into  one  spot  that  any  one  causes  the 


Sec.  700.  Injuries  for  the  pollution  of  the  water  of  a  stream 
are  by  no  means  confined  to  such  as  arise  because  the  value  of 
the  water  is  impaired  for  primary  use.  It  is  the  right  of  every 
person  to  have  the  water  of  a  stream  come  to  him  in  its  natural 
state,  unimpaired  in  quality,  whether  he  desires  to  use  it  for 
domestic  purposes  or  not,  and  an  invasion  of  this  right  is  action- 
able, even  though  he  applies  the  water  to  no  special  use,  and 
sustains  no  special  damage  therefrom.  He  does  not  own  the 
water,  it  is  true,  but  he  has  a  usufructuary  interest  therein, 
which  is  property  in  a  certain  sense,  and  against  the  imposition 
of  a  servitude  upon  which  he  has  a  right  to  protect  himself  by 
action,  even  though  he  sustains  no  special  pecuniary  damage. 
Therefore  no  person  has  a  right  to  pollute  the  water  of  a  running 
stream  unless  such  a  right  has  been  acquired  by  long  user,  and 
any  pollution  thereof,  that  interferes  with  its  use  for  manufactur- 
ing purposes,  is  a  nuisance,  entitling  the  person  so  injured,  to  all 
the  damages  which  he  sustains  thereby.1 

1  In  Howell  v.  McCoy,  3  Rawle  rendered  the  water  more  muddy  than 
(Penn.),  356,  the  defendant  discharged  formerly,  and  impaired  its  value  for 
the  refuse  of  his  tannery  into  the  use  by  the  plaintiffs.  Held  an  action- 
stream,  whereby  the  water  was  ren-  able  nuisance.  In  Hodgkinson  v. 
dered  unfit  for  use  by  the  plaintiff  in  Ennor,  3  B.  &  S.  229,  the  plaintiff  was 
his  brewery.  the  proprietor  of  a  paper  mill  situated 

In  Carhart  t.  Auburn  Gas  Co.,  22  in  a  valley  at  the  foot  of  a  range  of 

Barb.  (N.  Y.)  297,  the  plaintiff  was  a  hills  sloping  toward,  and  terminating 

carpet   manufacturer  on  the  Owasco  in,  a  tall,  precipitous  rock  abutting 

river    in  Auburn.      The    defendants  against  them.    Inside  this  rock,  and  at 

established  their  gas-works    on    the  a  slight  elevation,  was,  and  for  an  im- 

banks  of  the  stream,  and  the  refuse  memorial  period  had  been,  a  cavern 

discharged    therefrom,  consisting   of  formed  in  the   rock,  into  which  the 

certain  tarry  and  oily  substances,  be-  water  produced  by  the  fall  of  rain  was 

came  mingled  with  the  water,  and  in-  collected  from  the  hills  above,  ran  by 

jured  the  wool  and  other  materials  underground  passages,  traversing  the 

used  by  them  in  the  manufacture  of  floor  of  the  cavern  in  a  defined  stream, 

their  goods.    Held  an  actionable  nui-  and  flowed   from  the  cavern  by  an 

sance.  underground    passage    into  an  open, 

In  Clowes  v.  Staffordshire  Potteries  natural  basin  into  the  lands  of  the 

Water-works  Co.,  8  L.  R.  Oh.  App.  126,  plaintiff,  and  from  thence  in  a  pure 

the  plaintiff  was  the  proprietor  of  dye-  and  unpolluted  state  to  the  plaintiff's 

works  on  the  river  Churnet,  and  the  mill.    In  1857  the  defendant  went  into 

defendants  established  a  reservoir  for  the  possession  of  lands  on  the  summit 

water  with  which  to  supply  the  town,  of  the  hills  at  a  higher  elevation  than 

The  establishment  of   the   reservoir  the  cavern,  and  commenced  the  work 
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of  excavating  lead  from  the  soil  of  the 
hills.  In  the  prosecution  of  this  work 
he  erected  eight  puddles,  or  circular 
pits,  in  the  surface  of  the  ground,  into 
■which  water  was  brought  by  artificial 
cuts.  From  these  puddles  the  water 
polluted  by  the  process  of  the  manu- 
facture was  discharged  through  two 
swallets  or  rents  in  the  limestone 
rock,  which  had  existed  immemori- 
ally,  and  having  an  underground  pas- 
sage for  the  water  communicating 
with  an  outlet,  from  which  the  water 
escaped  into  an  open  stream  at  their 
foot.  The  water  passages  from  these 
two  swallets  communicated  with  the 
water  passage  of  the  cavern,  and  thus 
the  polluted  water  was  carried  to  the 
plaintiff's  mills  and  produced  serious 
damage  to  the  plaintiffs.  This  was 
held  to  be  an  actionable  nuisance. 

In  Lingwood  v.  Stowmarket  Co.,  1 
L.  E.  Eq.  Cas.  77,  the  plaintiffs  were 
the  proprietors  of  an  upper,  and  the 
defendants  of  a  lower,  mill  on  a  stream. 
The  defendants  discharged  the  refuse 
from  their  mill  into  the  stream,  pol- 
luting the  water  so  that,  when  it 
reached  the  plaintiff's  mill,  it  was 
greatly  impaired  in  value  for  their  use. 
Held  a  nuisance,  and  enjoined. 

In  Crossley  v.  Lightowler,  3  L.  E.  Eq. 
Cas.  279 ;  2  L.  E.  Ch.  App.  478,  the 
plaintiffs  were  carpet  manufacturers 
on  the  river  Hebble,  and  the  defend- 
ants were  proprietors  of  dye-works  on 
the  stream  above.  By  discharging  the 
refuse  from  their  works  into  the 
stream  they  so  polluted  it  as  greatly 
to  impair  its  value  for  use  by  the 
plaintiffs.  Held  a  nuisance  and  re- 
strained. 

In  Thomas  v.  Brackney,  17  Barb. 
(N.  Y.)  655,  the  plaintiff  owned  a  grist- 
mill, and  the  defendant  a  tannery 
upon  the  same  stream.  The  defend- 
ant's tannery  was  up  the  stream,  and 
he  discharged  the  tanbark  from  his 
tan-works  into  the  stream,  which  was 
swept  down  the  stream  into  the  plain- 
tiff's mill-pond,  filling  his  race,  and 
clogging  the  wheel  used  to  run  the 
mill.    Held  an  actionable  nuisance. 

In  O'Eiley  v.  McChesney,  3  Lans.  (N. 
T.)  278,  the  plaintiff  and  defendant 
were  owners  of  mills  upon  the  same 
stream.  The  defendant  had  a  flax- 
mill,  and  allowed  flax  shives  to  escape 
into  the  stream  and  float  down  into  the 
plaintiff's  mill-pond,  where  they  got 
into  his  race-way  and  interfered  with 


the  operations  of  his  wheel.  Held  a 
nuisance. 

In  Hounsee  v.  Hammond,  39  Barb. 
(N.  T.)  89,  it  appeared  that  the  plain- 
tiff was  the  owner  and  in  possession  of 
a  valuable  farm  of  land  in  the  town  of 
Neversink,  upon  which  were  dwelling- 
houses,  barns  and  outbuildings  used 
for  agricultural  purposes.  There  were 
also  on  this  farm  a  mill-pond,  a  valu- 
able saw-mill,  turning-mill,  and 
machinery  supplied  with  water 
through  a  race-way  from  the  river 
which  ran  through  the  plaintiff 's  farm 
and  on  which  was  a  brush  dam,  by 
means  of  which  the  water  was  turned 
into  the  mill  race  and  taken  to  the 
pond.  Higher  up  upon  the  same 
stream  (about  a  quarter  of  a  mile),  the 
defendants  erected  and  operated  a  tan- 
nery for  manufacturing  leather.  From 
this  tannery  they  threw  into  the  stream 
their  tan-bark,  together  with  portions 
of  the  hair,  skimmings,  filth  and  refuse 
matter  from  their  hides  which  floated 
directly  down  the  stream  into  the  mill- 
pond,  saw-mill  and  machinery  of  the 
plaintiff,  greatly  impairing  the  work- 
ing and  usefulness  of  the  plaintiffs 
mills,  until  it  greatly  injured  their 
value.     Verdict  for  plaintiff  for  $100. 

Miller,  J.,  said  :  "  The  defendants 
were  clearly  liable  for  the  injury  al- 
though the  damage  mayhavebeen  done 
by  them  without  any  intent  to  injure. 
They  had  no  right  as  riparian  owners 
to  use  their  privilege  in  any  way  to 
the  detriment  of  a  proprietor  below 
them.  Although  they  had  a  right  to 
use  the  water  for  all  legitimate  and 
proper  purposes,  they  were  not  author- 
ized to  use  the  stream  to  the  injury  of 
those  below,  or  in  any  way  to  inter- 
fere with  his  privileges.  The  judge 
below  very  properly  refused  to  charge 
that  no  action  could  be  maintained  for 
throwing  the  tan-bark  into  the  river 
when  it  was  done  with  no  intent  to 
injure  and  in  the  usual  manner  in 
which  the  water  was  used  in  tanneries. 
One  riparian  proprietor  has  no  right 
to  use  the  water  so  as  to  clog  it  with 
noxious  or  foreign  matter  to  the  in- 
jury of  those  below." 

In  Snow  v.  Parsons,  28  Vt,  459,  it 
was  held  that  a  general  custom  of  dis- 
charging refuse  from  a  saw-mill  into 
the  stream  was  a  protection  against  an 
action  by  one  injured  thereby.  But  in 
Jacobs  v.  Allard,  42  Vt.  303,  while  it 
was  held  that  the  proprietor  of  a  saw 
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CHAPTEK  TWENTIETH. 

PBE80EIPMON  FOE  NUISANCES. 

SBC,  701.  Prescriptive  rights,  ancient  and  modern  rule. 

702.  Presumption  of  grant  not  conclusive. 

703.  Character  of  the  user  determines  the  right. 

704.  Bight  not  to  be  measured  by  the  claim. 

705.  Distinction  between  direct  and  indirect  invasion  of  rights. 

706.  Eule  in  Crosby  n.  Bessey. 

707.  Confusion  of  doctrine  in  this  country. 

708.  Campbell  v.  Seamen. 

709.  Difficulty  of  sustaining  the  right. 

710.  Fact  of  exercise  of  noxious  trade  in  a  locality  not  enough. 

711.  Eule  in  Flight  v.  Thomas. 

712.  Burden  of  establishing  the  right  on  him  who  sets  it  up 

713.  Character  of  the  acts  requisite  to  establish. 

714.  Acquiescence  of  a  tenant  not  enough. 

715.  Interruptions  of  right  will  defeat  it. 

716.  Eight  begins  to  run  only  from  time  when  actual  legal  injury  is 

inflicted. 

717.  Extent  of  the  user  and  continuity  thereof. 

718.  Distinction  between  actual  invasion  of  lands  by  physical  agencies, 

and  an  invasion  by  invisible.     The  right  gained  must  be  equal  to 
that  exercised. 

719.  User  may  be  varied. 

720.  Goldsmid  v.  Tunbridge  Wells  Improvement  Co. 

721.  Eight  may  be  varied  but  not  exceeded. 

722.  Baxendale  v.  Murray. 

723.  Eule  when  one  in  whom  the  right  exists  sells  part  of  his  land. 

724.  No  prescription  for  a  public  nuisance. 

725.  Eegina  a.  Brewster. 

mill  is  not  liable  for  waste  therefrom  ing,  25  Jur.  499  ;  Dunn  v.  Hamilton,  2 

discharged  into  the  stream  in  the  ordin-  S.  &  McL.   (Sc.)  356;  Miller  v.  Mar- 

ary  course  of  the  business  of  running  shall,   5    Mur.    (Sc.)  28 ;    Eussell    v. 

such  mills,  yet  it  was  held  that  he  Haig,  3  Pat.  App.  (Sc.)  403 ;  Watson  D. 

would  be  liable  if  such  waste  was  dis-  Toronto  Gas-light  Co.,  4  U   C.   158; 

charged  into  the  stream  in  a  wanton  Lillywhite  v.  Trimmer,  16  L.  T.  (N.  S.) 

or  needless  manner.      This  doctrine  190;  Hayes  v.  Waldron,  44  N.H.  585; 

hardly  commends  itself  to  favorable  Chaidwick  v.  Marsden,  2  L.  R.  (Ex.) 

adoption,  and  indicates  that  the  com-  285 ;  Phoenix  Water  Co,  v.  Fletcher,  23 

position  of  the  court  has  undergone  a  Cal.  481 ;  Jones  v.  Crow,  32  Penn.  St. 

marked  change  since  the  cases  of  Chat-  398  ;  Duke  of  Buccleugh  v.  Coman,  5 

field  v.  Wilson  and  Harwood  v.  Benton  Macph.   (Sc.)  214 ;  Lord  Blantyne  v. 

were  decided.    Then  it  was  thought  Navigation  Co.,  5  id!  508 ;  Bobertson  v. 

that  the  motive  with  which  a  lawful  Stewart,  9  C.  &  M.  (C.  S.)  189  ;  Bigby 

act  was  done,  did  not  affect  the  ques-  ».  Downie,  10  B.  &  S.  (C.  S.)  568;  Tur- 

tion  of  liability.    Montgomery  «.  Flem-  ner  v.  Mirfield,  34  Beavan,  390. 
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Sec.  736.  Rhodes  v.  Whitehead. 

727.  No  prescriptive  right  acquired  when  nuisance  in  the  vicinity  of 

vacant  lands. 

728.  Prescriptive  right  once  acquired  cannot  by  lost,  except  by  non-nser 

etc. 

Sec.  701.  Much  seeming  confusion  exists  in  the  books  upon 
the  question  as  to  whether  a  prescriptive  right  can  be  acquired 
to  maintain  all  species  of  private  nuisances ;  particularly  such  as 
corrupt  the  atmosphere  with  smoke,  noxious  vapors  or  noisome 
smells,  or  produce  results  injurious  to  health. 

It  becomes  important,  therefore,  to  understand  what  consti- 
tutes a  prescriptive  right,  and  how  it  is  acquired.  It  is  not 
necessary  to  give  a  minute  detail  of  the  distinction  between  the 
old  and  the  modern  doctrine  of  prescription,  it  is  sufficient  to 
say  that  the  ancient  rule,  that  the  user  must  be  for  a  period 
"beyond  which  the  memory  of  man  runneth  not  to  the  con- 
trary," or  in  other  words,  for  so  long  a  period  that  the  time 
when  the  user  commenced  could  not  be  shown,  has  been  dis- 
carded; and,  under  the  modern  doctrine,  it  is  sufficient  to 
establish  a  user  of  twenty  years,  or  rather  for  such  a  period  of 
time  as  is  fixed  by  statute  in  the  several  States  of  this  country, 
for  the  acquisition  of  titles  to  real  estate  by  adverse  enjoyment.1 
Anciently,  the  doctrine  rested  upon  the  presumption  of  a  convey- 
ance by  a  lost  deed ;  but  now,  a  user  for  the  statutory  period 
raises  the  presumption  of  a  grant,  even  though  the  use  in  its 
inception  was  an  actual  trespass." 

Sec.  702.  The  presumption  raised  in  support  of  a  grant,  by  such 
user,  is  not  conclusive,  but  may  be  rebutted  and  entirely  over- 
come by  proof  of  an  interruption  of  the  user,  even  though  the 
interruption  be  slight,  and  only  of  a  temporary  character.'  The 
question  as  to  whether  the  user  was  adverse  and  in  derogation  of 
another's  title,  and  has  been  open  and  continuous,  or  whether  it 
has  been  in  subordination  to  another's  title,  or  secret,  or  inter- 

1  Coe  0.  Walcottville  Manufacturing  Sibley  v.  Ellis,  11  Gray  (Mass.),  417 ; 
Co.,  35  Conn.  175 ;  Carlisle  v.  Cooper,  Heirs  of  Marr  v.  Gilliam,  1  Cold, 
4  Green  (N.  J.),  256 ;  Tracy  v.  Ather-    (Tenn.)  488. 

ton,  36  Vt.  503 ;  Townsend  v.  Downer,        a  Stilman  v.  White  Rock  Co.,  3  W 
32  id.  183 ;  Shumway  v.  Simons,  1  id.  53.    &  Min.  (U.  S.  C.  C.)  549. 

2  Washburn    on    Easements,    111 ; 
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rupted,  is  always  for  the  jury  to  determine  from  the  circumstances 
and  proof  in  each  case.1 

Sec.  703.  A  title  hy  prescription  cannot  be  acquired  by  a 
secret  user.  The  use  must  be  open,"  and  as  of  right,'  and  must  be 
continuous,*  and  with  the  knowledge  of  the  person  owning  the  fee.' 

By  continuous  user  is  not  meant  a  constant  use,  but  such  a 
use  as  is  consistent  with  the  natnwe  of  the  right  claimed,  and  as 
operates  an  actual  invasion  of  another's  right.'  Thus,  where  a 
person  sets  up  a  prescriptive  right  of  way  over  another's  land, 
by  adverse  user,  it  is  not  necessary  that  he  should  show  that  he 
has  actually  used  the  way  each  year,  by  direct  evidence ;  but  the 
right  will  be  sustained  if  he  establishes  the  fact  that  he  has  used 
the  way  openly,  at  intervals  during  that  entire  period,  as  his 
interest  and  necessity  required. 

From  these  facts,  the  jury  will  be  warranted  in  presuming 
that  the  user  has  been  consistent  with  the  nature  of  the  right 
claimed.7  Thus,  a  person  owning  a  wood  lot,  from  which  he 
draws  wood  each  winter  across  the  land  of  another,  by  the  exer- 
cise of  this  right  for  the  period  of  twenty  years  uninterruptedly, 
acquires  the  right  to  cross  that  land  for  that  purpose,  even 
though  he  should  not  draw  wood  there  every  year  of  the  entire 
period;  but  the  right  must  be  exercised  so  continuously,  and 
in  such  a  manner  as,  under  all  the  circumstances  of  the  case,  to 
warrant  a  presumption  of  title;  and  the  right  thus  acquired 
will  be  restricted  to  the  user.  By  using  the  way  for  the  draw- 
ing of  wood  in  the  winter,  he  would  not  thereby  acquire  the 
right  to  use  it  for  a  similar  purpose  in  the  summer  months,  nor 
would  he  acquire  the  right  to  use  it  for  any  other  purpose  than 
that  to  which  it  had  been  devoted.' 

1  Fish  Co.  ■».  Dudley,  37  Conn.  136.  Wood  v.  Veal,  5  B.  &  Aid.  454 ;  Yard  a 

»  Solomon  v.  Vintera  Co,  4  H.  &  N.  Ford,  2  Wm.  Saund.  175. 

409.  •  Horner  ■B.  Stilwell,  35  N.  J.  307. 

8  Eaton  v.  Swansea  Works,  17  Q.  B.  '  Bodfish  v.  Bodfish,  105  Mass.  317 

267;  Winship  v.  Hudspeth,  10  Exchq.  Allan  v.  Gourme,  11  Ad.  &  El.  759 

5 ;  Greatrcx    v.  Hayward,  8  id.  290.  Eichardson  D.  Pond,  15  Gray  (Mass.), 

4  Ehodes  t>.  Whitehead,  27  Tex.  304;  389  ;  Ballard  v.  Dyson,  1  Taunt.  279 ; 
Stein  v.  Burden,  24  Ala.  130 ;  Evans  v.  Horner  v.  Still  well,  35  N.  J.  307. 
Dana,  7  E.  I.  306  ;  Holsman  ®.  Boiling  8  Brooks  v.  Curtis,  4  Lans.  (N.  T.  S. 
Springs  Co. ,  1  McCarter  (N.  J.),  335.  C.)  283  ;  Wright  v.  Moore,  38  Ala.  593 ; 

5  Daniel  v.  North,  11  East,  372 ;  Eexford  v.  Marquis,  7  Lans.  (N.  T.  S 
Nichols  n.  Aylor,  7  Leigh  (Va.),  546  ;  C.)  257.  In  Atwater  v.  Bodfish,  11  Gray 
Smith  v.  Miller,  11  Gray  (Mass.),  148  ;  (Mass.),  152,  it  was  held  that  a  right 
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Sec.  704.  The  right  acquired  is  not  to  be  measured  by  the 
party's  claim,  but  by  his  actual  user.  Thus,  a  person  who  erects 
a  dam  of  a  given  height,  which,  if  maintained  in  a  tight  condi- 
tion, would  set  the  water  back  upon  another's  land,  cannot,  by 
maintaining  the  dam  for  the  statutory  period  in  such  a  condition 
as  not  to  flood  the  lands  above  him,  acquire  a  right  to  flood  the 
lands  by  repairing  his  dam,  after  the  statutory  period  has  elapsed, 
but  his  right  will  be  measured  by,  and  limited  to  the  extent  to 
which  the  lands  were  usually  flowed  during  the  period  of  pre- 
scription.' 

Sec.  705.  There  is  a  distinction  between  a  prescriptive  right  to 
do  some  act  upon  one's  own  premises  that  operates  injuriously  to 
another,  and  a  right  to  do  some  act  upon  another's  premises."  In 
the  latter  case,  each  act  of  user,  before  the  user  ripens  into  a  right, 
is  a  trespass,  for  which  an  action  may  be  maintained  at  any  time, 
while  in  the  former  no  action  can  be  maintained  until  some  right 
has  been  invaded.  In  the  one  case  there  is  an  actual  invasion  of 
the  property  itself,  while  in  the  other  there  is  a  mere  invasion  of 
some  right.'  Therefore  it  will  be  seen,  that  while  in  the  one  case 
proof  of  the  adverse  user  forthe  requisite  period  may  be  compara- 
tively easy,  in  the  other  it  is  always  attended  with  great  difficulty, 
and  in  some  instances  might  be  actually  incapable  of  proof. 

The  rule  is,  and  it  is  important  to  be  remembered,  in  view  of 

of  way,  acquired  for  the  drawing  of  flooded.     See,  also,  Russell  v.  Scott,  9 

wood  from  a  lot,  ceased  to  exist  when  Cow.  (N.  T.)  279  ;  Dyer  v.    Depui,   5 

the  wood  was  all  cut  off.     In  McCal-  Whart.  (Penn.)  584. 

lum  v.  Gennantown  Co.,  54  Penn.  St.  The  justice  of  this  rule  is  obvious. 

40,  it  was  held  that  where  a  waterway  To  allow  a  person  to  build  a  dam  of  a 

had  been  acquired  to  bring  goods  to  a  given   height,  and    maintain    it    for 

tavern,  it  did  not  exist  for  any  other  twenty  years  in  a  leaky  condition,  so 

purpose  than  the  occupancy  of  the  that  it  would  produce  no  injury  to 

tavern.     Simpson  v.  Coe,  4  N.  H.  301 ;  those  above  him  on  the  stream,  and 

McNab  v  Adamson,  6  U.  C.  Rep.  100.  then  permit  him,  under  cover  of  a  pre- 

1  Horner  v.  Stilwell,  35  N.  J.  307  ;  scriptive  right,  to  repair  his  dam  and 

Rexford  v.  Marquis,  7  Lans.  (N.  T.  S.  set  the  water  back  upon  riparian  own- 

C  )  251  •Noyesi).  Morrill,  108  Mass.  396.  ers  above  him  on  the  stream,  would 

In  Stiles  «.  Hooker,  7  Cow.  (N.  T.)  open  the  door  to  the  most  flagrant 

266  it  was  held  that  when  a  person  frauds  and  the  most  oppressive  wrongs, 

has' had  the  use  of  water  at  a  given  !  Littledale,  J.,  in  Moore  v.  Raw- 


repairing  his  dam  so  as  to  raise  the  McCarter  (N.  J.),  335;  Embrey  r> 
water  higher,  and  flood  the  lands  above  Owen,  4  Eng  Law  &  Eq.  840 ;  Durel 
him  which  have  not  previously  been    v.  Boisblanc,  1  La.  An.  407. 
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the  doctrines  that  will  be  announced  hereafter,  that  to  constitute 
an  adverse  user  requisite  to  sustain  the  right,  it  must  be  shown 
that  the  user  has  actually  invaded  the  rights  of  the  person 
against  whom  the  claim  is  made,  in  reference  to  the  particular 
matter  which  is  the  subject  of  complaint,  and  that  the  user,  dur- 
ing the  entire  statutory  period,  aud  the  invasion  of  the  right, 
have  produced  an  injury  equal  to,  and  of  the  character  com- 
plained of,  and  of  such  a  character  and  to  such  an  extent  that  at 
any  time  during  that  period  an  action  might  have  been  main- 
tained therefor.1 

Sec.  706.  The  rule  in  reference  to  this  class  of  injuries  laid 
down  in  Crosby  v.  Bessey,  referred  to  in  the  preceding  note,  that 
the  injury  complained  of,  in  order  to  be  barred  by  a  prescriptive 
right,  must  have  been  continued  in  substantially  the  same  way 
and  with  equally  injurious  results  for  the  entire  statutory  period, 
and  that  the  right  does  not  begin  to  run  until  an  actual  actionable 
injury  is  inflicted,  is  the  true  one,  and  the  rule  that  must  neces- 
sarily be  applied  to  prescriptive  rights  to  perpetrate  consequential 
injuries  upon  others.3 

Less  difficulty  will  be  experienced  jn  determining  these  ques- 
tions where  actual,  sensible  or  visible  injuries  result  from  a  nui- 
sance, than  in  that  class  of  cases  where  the  injury  is  to  the  com- 

'  In  Webb  v.  Bird,  13  C.  B.  (N.  S.),  In  Postlethwaite  v.  Paine,  8  Ind. 

tlie  court  say  that  the  presumption  of  104,  it  was  held  that  in  order  to  estab- 

»  grant  from  long  user  only  applies  lish  a  right  by  prescription,  it  must,  as 

when  the  person  against  whom  the  a  general  rule,  be  shown  to  have  been 

right  is  claimed  might  have  interrupted  enjoyed  in  the  same  degree  and  to  the 

or  prevented  its  exercise.     Stafford-  same  extent  as  claimed, 

shire  Navigation  Co.  n.  Birmingham  In  Stein  v.  Burden,  24  Ala.  130,  it 

Navigation  Co.,  L.R.  1  H.  L.  254;  Plight  was  held  that  in  order  to  acquire  apre- 

v.  Thomas,  10  Ad.  &  El.  scriptive  right  to  divert  water  from  a 

In  Crosby  v.  Bessey,  49  Me.  539,  it  running  stream,  it  is  not  necessary  that 

was    held  that  where  a  tanner  has  the  water  should  be  used  in  precisely 

thrown  the  bark   from  his  mill  into  the  same  manner,  or  applied  in  the 

a  stream  for  more  than  twenty  years,  same  way,  but  that  no  change  in  the 

he  acquires  no  prescriptive  right  to  the  method  of  use  can  be  made  that  oper- 

injury  of  those  below  on  whose  land  ates  more  injuriously  to  those  whose 

it  is  deposited  by  the  natural  action  of  interests  are  involved.     The  rule  as 

the  water,  unless  it  appears  that  the  given  in  Postlethwaite  v.  Paine,  supra, 

deposit  has  been  made  on  the  same  is  the  true  rule,  as  applicable  to  water, 

land,  with  the  same  injury,  during  the  or  any  interference  with  the  elements, 

whole  term  of  the  twenty  years,  and  It  will  readily  be  understood  that  the 

that  the  right  doeB  not  begin  to  run  right  cannot  exceed  the  user,  and  that, 

until  actual  damage  is  inflicted.     Nor-  as  it  is  the  user  long  continued  that 

ton  v.  Valentine,  14  Vt.  230 ;  Webster  confers  the  right,  it  must  necessarily 

v.  Flemming,  2  Humph.  (Tenn.)  518 ;  be  the  measure  of  and  limit  the  right. 

Plumleigh  v.  Dawson,  1  Gil.  (111.)  544.  s  Crosby  v.  Bessey,  49  Me.  439. 
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fortable  enjoyment  of  premises  by  invisible  agencies,  such  as 
noxious  smells,  deleterious  gases,  smoke  and  noxious  vapors;  there- 
fore-, in  the  discussion  of  the  question  hereafter,  we  shall  conline 
ourselves  mainly  to  that  class  of  injuries. 

Sec.  707.  There  exists  in  the  decisions  of  the  courts  of  this 
country,  a  seeming  confusion  upon  the  question  as  to  whether  a 
prescriptive  right  can  be  acquired  to  maintain  a  nuisance  that 
corrupts  the  atmosphere  with  noxious  smells,  deleterious  gases, 
smoke  or  noxious  vapors,  particularly  where  they  are  injurious  to 
health,1  and  in  some  instances  where  they  are  injurious  to  prop- 
erty,' but  this  seeming  confusion  arises  from  the  loose  dicta  of 
courts  rather  than  from  the  actual  decision  of  the  cases. 

Seo.  708.  In  Camphell  v.  Seamen,  2  N.  T.  Sup.  Ct.  Eep. 
(Pars,  ed.)  240,  Pottee,  J.,  in  discussing  the  question  as  to 
whether  a  prescriptive  right  can  be  acquired  to  maintain  a  nui- 
sance, says:  "It  is  also  urged  that  the  doctrine  of  prescription 
applies  to  the  defendant's  right  to  use  his  premises  as  a  brick- 
yard. There  are  some  dicta  in  the  reported  cases  in  England  as 
well  as  in  the  elementary  books  suggesting  that  an  individual-may 
acquire  a  right  to  maintain  an  offensive  trade  by  prescription,  by 
an  undisturbed  use  of  such  a  business  for  over  twenty  years.  In 
the  case  of  Tipping  v.  St.  Helen  Smelting  Go.,  4  B.  &  S.  608, 
this  intimation  was  given  to  the  jury  by  the  judge  as  follows : 
'  Every  man  is  bound  to  use  his  own  property  in  such  a  manner 
as  not  to  injure  the  property  of  his  neighbor,  unless  by  lapse  of' 
time  he  has  acquired  a  prescriptive  right  to  do  so.'  But  he  did 
not  intimate  that  the  right  by  prescription  applied  to  a  case  of 
nuisance  which  visibly  diminished  the  value  of  the  neighbor's 
property  and  destroyed  the  comfort  and  enjoyment  of  it,  but 
clearly  intimated  the  contrary  (p.  611).  In  a  nisi  prius  ruling 
in  Rex  v.  Cross,  2  Car.  &  P.  483,  it  was  said,  'Jf  a  certain  nox- 
ious trade  is  already  established  in  a  place  remote  from  habitations 
*  *  *  and  persons  come  and  build  houses  within  the  reach  of 
its  noxious  effects,  in  those  cases  the  party  would  be  entitled  to 

'  Mills  *  Hall,  9  Wend.  (N.  T.)  316.    1 ;  Peck  «.  Elder,  3  Sandf .  (N.  T.)  126 ; 
a  Dana  v.  Valentine,  5  Met.  (Mass.)    Fay  v.  Whitman, '  00  Mass  547. 

91 
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continue  Lis  trade,  because  his  trade  was  legal  before  the  erection 
of  the  house,' "  etc. 

"  This  last  remark  of  the  judge  was  entirely  obiter,  and,  was  it 
not  so,  it  is  in  conflict  with  other  English  authority.  The  English 
cases  with  their  conflicts  have  been  ably  reviewed  in  our  own 
courts.  Whatever  may  be  the  rule  in  England  or  Pennsylvania 
on  the  subject  of  gaining  a  right  to  continue  nuisances  by  pre- 
scription, and  of  the  consideration  of  pecuniary  profit  to  him  who 
continues  it,  or  benefit  to  trade  and  commerce,  no  such  rule  pre- 
vails in  this  State.  "Such  a  doctrine,"  says  Daniels,  J.,  in 
Taylor  v.  People,  6  Park.  Cr.  Rep.  353,  "would  render  the 
property  of  others  subordinate  to  the  purposes  of  him  who  might, 
before  they  had  erected  their  dwellings,  have  devoted  his  own  to 
an  offensive  and  unwholesome  business.  There  is  no  sound  prin- 
ciple of  law  that  will  protect  any  man  m  thus  depriving  others 
of  the  substantial  use  and  enjoyment  of  their  property."  That 
was  an  indictment  for  nuisance  in  maintaining  a  slaughter-house, 
and  it  was  held  to  be  no  defense  that  the  slaughter-house,  when 
built,  was  remote  from  habitations,  and  that  the  persons  suffering 
from  the  stench  afterward  built  their  dwellings  within  the  reach 
of  its  noxious  effects.  So  it  was  said  by  Jewett,  J.,  in  People 
v.  Chmnmgham,  1  Denio,  536,  "  No  lapse  of  time  will  enable  a 
party  to  prescribe  for  a  nuisance."  See  Mills  v.  Hall,  9  "Wend. 
316,  and  cases  cited. 

This  same  rule  prevails  in  Massachusetts.  In  Commonwealth 
v.  Upton,  6  Gray,  473,  it  was  held,  that  carrying  on  an  offensive 
trade  for  twenty  years  in  a  place  remote  from  buildings  and  public 
roads,  does  not  entitle  the  owner  to  continue  it  in  the  same  place 
after  houses  have  been  built  and  roads  laid  out  in  the  neighbor- 
hood, to  the  occupants  of  and  travelers  upon  which  it  is  a  nui- 
sance." 

The  doctrine  of  this  case  bearing  upon  the  question  of  pre- 
scription is  clearly  wrong  in  principle,  and  not  sustained  by 
the  authorities  referred  to  in  its  support,  or  by  any  author- 
ities to  be  found  in  the  books.  The  learned  judge  who  deliv- 
ered the  opinion  was  doubtless  misled  by  the  authorities  referred 
to,  and  failed  to  make  that  distinction  between  injuries  resulting 
from  a  public,  and  those  arising  from  a  purely  private  nuisance, 
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which  he  would  doubtless  have  made,  had  his  attention  been 
called  to  the  cases  bearing  upon  that  point. 

The  statement  of  the  court,  that  Melloe,  J.,  in  Tipping  v.  St. 
Helen  Smelting  Co.,  intimated  that  a  prescriptive  right  could  not 
be  acquired  for  the  exercise  of  a  noxious  trade,  is  hardly  sustained 
by  the  language  of  that  learned  judge  in  his  charge  to  the  jury, 
which  follows  the  portion  of  the  charge  quoted  by  Potteb,  J., 
ante.  He  adds :  "But  here  you  have  no  prescriptive  right  at  all, 
you  are  to  consider  this  as  if  done  recently,  and  you  are,  there- 
fore, not  embarrassed  by  any  consideration  of  that  sort."  It  can 
hardly  be  claimed  that  this  language  —  which  is  all  that  was  said 
upon  that  point  —  contains  any  sort  of  intimation  that,  if  the 
defendant  had  carried  on  his  trade  in  that  locality  for  twenty 
years,  he  might  not  have  acquired  a  prescriptive  right  to  continue 
it  there.  But,  on  the  contrary,  it  is  very  evident  that  Justice  Mel- 
loe understood  that  such  a  right  might  be  acquired,  but,  owing  to 
the  fact  that  as  in  that  case  the  nuisance  complained  of  had  only 
been  in  existence  two  years,  no  such  right  existed,  or  could  be 
set  up. 

The  dicta  in  Rex  v.  Cross,  referred  to  by  the  court,  had  no 
reference  whatever  to  a  prescriptive  right,  but  was  an  advance- 
ment of  that  monstrous,  untenable  and  senseless  doctrine,  that  a 
person  by  being  first  in  point  of  time  in  the  occupancy  of  his 
premises,  for  however  short  a  period,  might  acquire  a  right  to  do 
any  act  legitimately  incident  to  his  business,  and  that  other 
owners  coming  later  to  the  locality  could  not  complain  of  its  ill 
effects. 

The  remarks  of  Dastcels,  J.,  in  Taylor  v.  The  People,  had  no 
reference  to  the  doctrine  of  prescription.  In  fact,  the  nuisance 
in  that  case  had  only  been  established  eleven  months,  when  the 
indictment  was  brought  and  the  case  tried.  What  the  judge  in 
that  case  referred  to,  was  the  point  made  by  the  defense,  that 
the  defendant  having  erected  his  slaughter-house  when  no  dwell- 
ings were  near,  those  coming  to  dwell  within  its  sphere  were 
estopped  from  complaining  of  its  ill  results. 

In  the  case  of  The  People  v.  Cunningham,  the  remarks  of 
Jewett,  J.,  that  "  no  lapse  of  time  will  enable  a  person  to  prescribe 
for  a  nuisance  "  were  intended  to  apply  exclusively  to  a  public  nui- 
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sance,  as  is  evident  from  the  cases  referred  to  by  him,  and  is  also 
evident  from  the  fact  that  so  eminent  a  jurist  would  hardly  have 
made  so  grave  an  error  as  to  have  announced  such  an  unfounded 
and  erroneous  legal  proposition,  as  this  would  be,  if  it  was  given 
any  different  application. 

The  case  of  Com.  v.  Upton,  referred  to,  was  a  case  where  the 
respondent  was  indicted  for  maintaining  a  public  nuisance,  in  the 
shape  of  a  slaughter-house.  The  court  in  that  case  said  that 
there  "  can  be  no  prescription  for  a  puhUe  nuisance ; "  but 
that  there  can  be  a  prescription  for  a.  primate  nuisance,  even  when 
the  nuisance  results  from  a  noxious  trade,  emitting  offensive 
smells,  has  long  been  held  in  Massachusetts,  and  is  now  recog- 
nized as  the  law  of  that  State. 

In  Dana  v.  Valentine,  5  Met.  (Mass.)  8,  the  defendant  erected 
a  slaughter-house  in  the  suburbs  of  Cambridge,  and  maintained 
it  there  for  the  purpose  of  slaughtering  cattle,  boiling  soap  and 
manufacturing  candles,  from  the  year  1825  down  to  the  time 
when  the  plaintiffs  brought  their  bill  for  an  injunction,  with  a 
cessor  of  only  two  years.  The  plaintiffs  being  the  owners  of 
vacant  lots,  and  some  of  them  of  dwelling-houses  within  the  sphere 
of  its  effects,  brought  a  bill  to  restrain  the  defendant  from  carry- 
ing on  his  business  there.  The  defendant  set  up  a  user  of  his 
premises  for  that  purpose  for  twenty-four  years,  and  claimed  that 
he  had  acquired  a  right,  as  against  the  plaintiffs,  to  carry  on  his  trade 
in  that  place.  The  court  denied  the  injunction,  upon  the  ground 
that  it  appeared  that  the  defendant  might  have  acquired  a  pre- 
scriptive right  to  exercise  his  trade  there.  The  court  say :  "  The 
defense  is,  that  the  defendant,  and  those  under  whom  he  claims 
his  title,  have  been  in  the  possession  of  the  buildings  in  which  he 
carries  on  his  trade  for  more  than  twenty  years,  during  which 
time,  he  and  they  carried  on  his  trade  without  molestation  or 
interruption,  except  for  about  two  years,  during  which  the  build- 
ings were  not  so  used  by  them.  This,  prima  facie,  is  a  good 
foundation  for  the  presumption  of  a  grant,  unless  the  said  non-nser 
is  to  be  considered  as  breaking  the  continuity  of  the  possession. 
The  facts  and  circumstances  in  evidence  are  not  sufficient  to  enable 
the  court  to  give  any  decisive  opinion  on  this  point ;  but  such  as 
the  evidence  is,  it  is  not  sufficient  to  show  any  relinquishment  or 
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abandonment.  *  *  *  Another  objection  to  the  defendant's 
title  by  prescription  is,  that  until  lately  the  plaintiffs  suffered  no 
damage  from  the  alleged  nuisance,  and  therefore  could  not  inter- 
fere to  prevent  its  continuance.  But  it  is  very  clear  that  when  a 
party's  right  of  property  is  invaded,  he  may  maintain  an  action 
for  an  invasion  of  his  right  without  proof  of  actual  damages."  ' 

Sec.  709.  Theoretically  the  doctrine  as  announced  in  Campbell 
v.  Seamen,  ante,  is  incorrect  and  not  sustained  either  in  principle 
or  by  authority ;  but  practically  it  is  so  or  very  nearly  so.  This 
may  seem  a  strange  assertion  at  first  thought,  but  it  is  neverthe- 
less true,  and  very  few  cases  are  to  be  found  where,  when  a  pre- 
scriptive right  has  been  asserted,  to  send  a  polluted  atmosphere 
over  another's  premises,  the  right  has  been  sustained.'  Not, 
however,  because  the  right  cannot  be  acquired,  because  the  cases 
fully  recognize  the  right  in  numerous  instances ; s  but  because  the 


1  Grant  v.  Lyon,  4  Met.  (Mass.)  477 ; 
Atkins  v.  Boardman,  2  id.  469  ;  Bolivar 
M'fg  Co.  D.  Neponset  M'fg  Co.,  16  Pick. 
(Mass.)  247. 

*  In  Charity  ©.  Riddle,  14  F.  C.  (So.) 
340,  the  defendants  had  erected  and 
carried  on  for  more  than  twenty  years 
in  the  suburbs  of  Glasgow,  an  estab- 
lishment for  the  manufacture  of  glue, 
which  emitted  nauseons  and  offensive 
stenches.  It  also  appeared  that  there 
were  other  establishments  of  a  nox- 
ious character  in  the  neighborhood. 
The  defendant  being  about  to  en- 
large his  works,  the  plaintiff  brought 
his  petition  for  an  interdict.  The  court 
held  that  by  an  unmolested  uninter- 
rupted exercise  of  his  trade  in  that 
locality  for  twenty  years  the  defend- 
ant had  acquired  a  prescriptive  right 
as  against  the  plaintiff  to  continue  it, 
but  that  he  could  not  increase  the  nui- 
sance by  increasing  the  capacity  of  his 
works,  and  prohibited  him  from  enlarg- 
ing them. 

In  Duncan  v.  Earl  of  Moray,  15  P.  C. 
(Sc.)  302,  the  defendant  and  others  had 
for  more  than  forty  years  been  accus- 
tomed to  collect  the  fv/Sae  from  the 
sewage  of  Edinboro'  that  was  dis- 
charged into  the  sea  and  found  its 
way  into  the  Foul  Burn,  in  pits, 
and  the  matter  thus  collected  there 
was  used  for  manure,  and  emitted 
noxious  stenches  that  were  very  of- 
fensive. The  plaintiff,  who  resided 
and  owned  property  on  the  banks  of 


the  Foul  Burn  in  the  vicinity  of  the 
defendant's  pits,  brought  his  action 
against  him  therefor.  The  court  held 
that,  it  appearing  that  these  pits  had 
existed  for  forty  years,  and  that  the 
offensive  smells  therefrom  were  no 
more  offensive  than  formerly,  the  de- 
fendant had  acquired  a,  prescriptive 
right  to  maintain  them  there.  Col- 
ville  v.  Middleton,  19  F.  C.  (Sc.)  339  ; 
Miller  v.  Marshall,  5  Mur.  (Sc.)  32. 

3  Tipping  v.  St.  Helen  Smelting  Co., 
11  H.  L.  Cas.  643.  In  Bliss  s.  Hall,  6 
Scott,  500,  Pakk,  J.,  said :  "  Twenty 
years  user  would  legalize  the  nui- 
sance," which  was  for  offensive 
stenches  arising  from  a  candle  factory. 

In  Ric  de  D.  Assize  Book,  4,  pi.  3,  p. 
6,  cited  in  Gale  on  Easements,  p.  187, 
the  court  recognized  a  prescriptive 
right  to  maintain  a  lime  kiln. 

In  Elliottson  v.  Feetham,  2  Bing. 
(N.  C.)  134  ;  S.  C,  2  Scott,  174,  the  de- 
fendant set  up  a  prior  use  of  ten  years, 
but  the  court  held  that  only  a  user  of 
twenty  years  would  legalize  a  noisy 
nuisance. 

In  Roberts  v.  Clarke,  18  L.  T.  (N.  S.) 
48,  which  was  an  action  for  burning 
brick  near  the  plaintiff's  dwelling,  and 
sending  smoke  and  offensive  stenches 
over  the  plaintiff's  premises,  the  court 
recognized  the  right  by  prescription 
to  exercise  such  a  trade,  although  not 
held  sufficient  in  this  case.  Dana  v. 
Valentine,  5  Mete.  (Mass.)  8 ;  Flight  v. 
Thomas,  10  Ad.  &  El.  590. 
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burden  of  establishing  the  right  by  user  is  upon  him  who  asserts  it, 
and  applying  the  rules  applicable  to  the  acquisition  of  such  rights, 
there  are  very  few  cases  in  which  it  can  be  clearly  established." 

Sec.  710.  The  fact  that  a  noxious  trade  has  been  exercised  for 
twenty  years  in  a  particular  locality  does  not  by  any  means  estab- 
lish a  prescriptive  right  to  exercise  it  there.  It  is,  however,  evi- 
dence, from  which,  in  connection  with  other  proof,  the  right  may 
be  established.  But,  in  order  to  establish  the  right  as  against 
any  party  complaining,  the  burden  is  imposed  upon  the  defend- 
ant who  sets  up  the  right  as  a  defense,  of  proving  that  for  the 
period  of  twenty  years  he  has  sent  over  the  premises  in  question 
from  his  works  an  atmosphere  equally  as  polluted  and  offensive 
as  that  complained  of.'  Proof  that  he  has  polluted  the  air  is  not 
enough ;  he  must  show  that  for  the  requisite  period  he  has  sent 
over  the  land  an  atmosphere  so  impure  and  polluted  as  to  operate 
as  an  actual  invasion  of  the  rights  of  those  owning  the  premises 
affected  thereby,  and  in  such  a  manner  that  the  owner  of  the 
premises  might  have  maintained  an  action  therefor.  Less  than 
that  is  insufficient.'  He  must  also  show  that  his  user  at  the  time 
when  the  action  is  brought  is  not  substantially  in  excess  of  that 
which  he  has  exercised  during  the  period  requisite  to  acquire  the 
right.*  The  right  is  restricted  to  and  measured  by  the  use.1  For 
all  excess  of  user,  an  action  lies.  The  enjoyment  of  a  limited 
right  cannot  lawfully  be  enlarged,  and  any  excess  of  use  over 
that  covered  by  the  actual  user  under  which  the  right  was  gained, 

1  Bradley's  Pish  Co.  ■».  Dudley,  37  v.  Williams,  id.  547 ;  Bower  v.  Hill,  2 

Conn.  136.  Bing.  (N.  C.)  339  ;  De  Rntzen  u.  Lloyd, 

8  Flight  r>.  Thomas,  10  Ad.  &E1.  590.  5  Ad.  &  El.  456  ;  Allan  o.  Somme,  11 

8  Roberts  v.  Clarke,  18  L.  T.  (N.  S.)  id.  759 ;  Higham  v.  Rabett,  5  Bing.  (N. 

48  ;    Luther  t>.  Winnissimmet  Co.,  9  C.)  622  ;  Henning  v.  Barnett,  8  Exchq. 

Cush.  (Mass.)  171.  187 ;  Brooks  v.  Curtis,  4  Lans.  (N.  Y. 

*  Weld  B.  Hornby,  7  East,  195  ;  Top-  S.  C.)  283 ;  Wright  v.  Moore,  39  Ala. 

ling  v.  Jones,  11  H.  L.  Cas.  265  ;  Gold-  593  ;     Atwater   v.   Bodfish,    11     Gray 

smith  ».  Tunbridge  Wells,  etc.,  Im-  (Mass.\  152;  Rexford  •».    Marquis,  7 

provement  Co.,  1  L.  R.  Eq.  Cas.  352 ;  Lans.  (N.  T.  S.  C.)  257 ;  Simpson  v. 

Baxendale  v.  Murray,  2  L. R.  Ch.  App.  Coe,  4  N.  H.  301 ;  Horner  v.  Stilwell, 

790 ;  Ball  v.  Ray,  8  id.  467 ;  Crossley  35  N.  J.  307 ;  Noyes  v.   Morrill,  108 

&  Sons  ».  Lightowler,  3  L.  R.  Eq.  Cas.  Mass.  396;  Stiles  v.  Hooker,  7  Cow.(N. 

279 ;  Stein  v.  Burden,  24  Ala.  130.  Y.)  266  ;  Burrell  v.   Scott,  9  id.  279 ; 

5  Ballard  v.   Dyson,  1   Taunt.  277  ;  Dyer  n.  Dupey,  5  Whart.  (Penn.)  584  ; 

Jackson  v.  Stacey,  1  Halt.  455 ;  Cowl-  Rogers  v.  Allen,  1  Camp.  313  ;  Martin 

ing  v.  Higginson,  4  M.  &  W.  245;  Pear-  '».  Gable,  id.  320 ;   Bealey  v.  Shaw,  6 

don  v.  tTnderhill,  16  Q.  B.  123  ;  Davies  East,  208. 
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will  be  actionable.1  The  rule  is,  that  "  a  prescription  is  entire 
and  cannot  be  split"  by  either  the  party  setting  it  up,  or  the 
party  opposing  it.  In  Rogers  v.  Allen,  1  Camp.  308,  the  plaintiff 
brought  an  action  of  trespass  against  the  defendant  for  breaking 
and  entering  a  several  fishery.  The  plaintiff  alleged  in  his  declara- 
tion a  prescriptive  right  of  fishing  overyear  places  in  a  navigable 
river.  Upon  trial,  he  failed  to  prove  a  right  in  but  three,  and  the 
court  held  that  when  an  action  is  brought  to  recover  for  an  injury 
to  a  prescriptive  right,  the  prescription  must  be  proved  as  laid, 
and  that  if  the  right  is  only  shown  to  exist  in  three  of  the  places 
named  in  the  declaration,  the  variance  is  fatal,  and  no  recovery 
can  be  had  even  though  it  is  also  shown  that  the  trespasses  were 
committed  in  one  of  the  three  places  over  which  the  right  existed. 
The  party  does  not  fail  because  he  shows  the  right  to  be  more 
ample  than  he  has  laid  it,"  but  he  must  prove  it  to  exist  to  the 
full  extent  claimed.3  The  effect  of  this  rule  is  this,  where  a  per- 
son sets  up  a  prescriptive  right  to  do  an  act  with  which  he  is 
charged  in  an  action  on  the  case,  as  for  the  pollution  of  the 
atmosphere  over  the  plaintiff's  premises,  by  carrying  on  a  par- 
ticular trade,  he  is  bound  to  set  up  a  right  to  do  all  that  he  is 
charged  with  doing,  in  the  declaration,  that  forms  the  basis  of  an 
action  for  damages.  He  cannot  defend  by  setting  up  a  prescrip- 
tive right  to  do  less,  and  if  he  sets  up  a  prescriptive  right  to  do 
all  that  he  is  charged  with  doing,  his  plea  fails,  if  he  fails  to  show 
a  right  as  extensive  as  the  one  exercised  by,  and  charged  against 
him  in  the  declaration.  Therefore  he  does  not  sustain  his  plea 
by  proof  of  a  right  to  pollute  the  air,  unless  he  also  shows  that  he 
had  a  right  to  pollute  it  to  the  extent  and  with  the  results  charged 
and  proved  against  him.  This  was  held  as  early  as  the  case  of 
Rotheram  v.  Green,  Nov,  67,  and  has  not  been  materially  varied 
since.  The  soundness  of  the  doctrine  is  apparent  and  is  well 
sustained  by  authority.4 

1  Chandler  D.Thompson,  3  Camp.  80;  Case,  7  Coke,  5 ;  Hickman  v.  Thorny, 

Weld  v.  Hornley,  7  East,  195 ;  Tapling  Free.  211 ;  Kingsmill  v.  Bull,  9  East, 

p  Jones,  11  H.  L.  Cas.  290 ;  Stalght  v.  185;  Moorewood  v.  Jones,  4  T.  E.  157. 
Barn,  5  L  E.  (Ch.  App.)  163.  4  Tapling  v.  Jones,  11  H.  L.  Cas.  290  ; 

8  Johnsons.  Thoroughgood,  Hob.  64;  Weld  v.  Hornby,  7  East,  195 ;  Bailey 

Bushwood  v.  Bond.  Cro.  Eliz.  722.  t>.  Appleyard,  3  Nev.  &  P.   172  ;  Wil- 

3  Eotheram  v.  Green,  Noy,  67 ;  Cob-  come  ®.  Upton,  6  M.  &.  W.  536. 
gers  v.  Jackson,  Clay.   19;  Corbett'a 
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Sec.  711.  It  is,  as  has  before  been  stated,  not  enough  to  show 
that  a  noxious  trade  has  been  exercised  in  a  particular  locality  for 
twenty  years,  and  a  plea  setting  up  a  prescriptive  right  in  that 
way  would  be  bad,  and  a  verdict  for  the  defendant  upon  such  a 
plea  would  be  set  aside.  In  Might  v.  Thomas,  10  Ad.  &  El.  590, 
the  plaintiff  brought  an  action  against  the  defendant  for  sending 
offensive  smells  over  his  premises.  The  defendant  replied  by 
setting  up  that  for  more  than  twenty  years  prior  to  the  bringing 
of  the  plaintiffs  action  he  by  himself  and  his  predecessors  had 
enjoyed  and  exercised  the  right  without  molestation,  of  using  a 
certain  mixen  in  and  upon  his  premises,  and  that  the  smelk  and 
stenches  complained  of  in  the  plaintiff's  declaration  arose  from 
said  mixen,  necessarily  and  unavoidably,  but  the  plea  did  not 
allege  that  the  smells  had  gone  over  the  plaintiffs  land  for  twenty 
years.  The  jury  found  that  the  mixen  was  a  nuisance  but  that 
the  plaintiff  had  used  it  for  more  than  twenty  years,  and  a  verdict 
was  thereupon  entered  for  the  defendant.  Upon  a  rule  to  show 
cause  why  judgment  should  not  be  rendered  for  the  plaintiff  non 
obstante  veredicto,  Lord  Denman,  0.  J.,  said :  "  There  is  no 
claim  of  an  easement,  unless  you  make  it  appear  that  the  offen- 
sive smell  has  been  used  for  twenty  years  to  go  over  to  the  pUvm- 
tijfs  land.  The  plea  may  be  completely  proved  without  proving 
that  the  nuisance  ever  has  passed  beyond  the  limits  of  the  defend- 
ant's own  land." 

LnrLEDALB,  J.,  said :  "  The  plea  only  shows  that  the  defendant 
has  enjoyed,  as  of  right,  and  without  interruption  for  twenty 
years,  the  benefit  of  something  that  occasioned  a  smell  in  his  own 
land."  The  judgment  was  reversed  and  judgment  rendered  for 
the  plaintiff  non  obstante  veredicto. 

Seo.  712.  The  right  being  only  to  the  extent  of  the  use,  and  it 
being  incumbent  upon  the  defendant  to  establish  the  right  by 
proving  a  use  as  extensive  as  that  complained  of,1  and  in  addition 
thereto,  to  prove  that  for  the  requisite  period,  the  noxious  smells 
have  passed  over  the  plaintiffs  premises,  to  such  an  extent  as  to 
be  a  nuisance,  and  actionable  as  such,'  and  the  presumption  being 

'Ballard  v.  Dyson,  1   Taunt.  179;    389 1     Atwater   v.  Bodfish,    11    Gray 
Eichardson  v.  Pond,  15  Gray  (Mass.),     (Mass.),  152. 

s  Flight  v.  Thomas,  10  Ad.  &  El.  590. 
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that  he  who  does  an  act  upon  his  own  premises  confines  all  its  ill 
effects  there,  then  the  difficulty  of  establishing  a  prescriptive  right 
in  such  a  case  is  obvious.1  The  presumption  is  that  all  acts  done 
upon  one's  own  premises  are  lawful,  therefore,  if  the  party  doing 
the  acts  seeks  to  avail  himself  of  them  to  establish  a  right,  the 
burden  is  upon  him  to  show  that  during  the  whole  period  of 
user  they  have  been  unlawful.51 

Sec.  713.  In  order  to  establish  a  right  by  prescription,  the 
acts  by  which  it  is  sought  to  establish  it  must  operate  as  an  inva- 
sion of  the  particular  right  that  it  is  sought  to  quiet  to  such  an 
extent  as  to  be  actionable  during  the  whole  period  of  use,  so  that 


1  Flight  d.  Thomas,  ante. 

8  Monke  v.  Butter,  1  Rolle's  Rep.  83 ; 
Williams  0.  The  East  India  Co.,  3  East, 
199  ;  Lord  Halifax's  Case,  Buller's  N. 
P.  298 ;  Powell  e.  Millbank,  2  Bl.  851 ; 
Rex  v.  Combs,  Comb.  57  ;  Viner's  Abr. 
tit.  Evidence. 

In  Branch  v.  Doane,  17  Conn.  402,  it 
was  held  that  the  time  while  the  dam 
was  being  constructed,  and  the  time 
that  intervened  between  its  construc- 
tion and  the  permanent  setting  back 
of  the  water,  is  not  included  in  the 
duration  of  the  use,  and  that  the  right 
does  not  begin  to  run  until  an  actual 
invasion  of  the  party's  right  is  created. 
Casper  v.  Smith,  9  S.  &  R.  (Penn.)  33 ; 
Cooper  v.  Barber,  3  Taunt.  99. 

In  Murgatroyd  v.  Robinson,  7  Ellis  & 
B.  391,  the  defendant  had  for  a  long 
time  been  accustomed  to  throw  cinders 
from  his  works  into  the  stream  which 
fed  the  plaintiff's  mill.  He  had  ex- 
ercised this  right  for  more  than  thirty 
years,  but  no  injury  resulted  to  the 
plaintiff's  works  therefrom  until  the 
time  named  in  the  declaration.  The 
court  held  that  the  prescriptive  right 
would  be  claimed  as  dating  beyond  the 
time  when  actual  injury  resulted  from 
the  use. 

In  Polly  «.  McCall,  37  Ala.  30,  the 
defendant  dug  a  ditch  in  his  own  land 
and  diverted  the  waters  of  a  stream 
flowing  through  his  land  and  the  plain- 
tiffs into  the  ditch.  The  ditch  was 
thus  maintained  for  several  years,  and 
no  injury  resulted  to  the  plaintiff 
therefrom.  But  the  ditch  having  been 
allowed  to  become  foul  and  clogged, 
the  plaintiff's  premises  were  injured. 
In  an  action  for  the  injury,  the  defend- 

92 


ant  set  up  a  prescriptive  right  to  main- 
tain the  ditch  and  divert  the  water 
there,  but  the  court  held  in  that  case 
that  the  prescription  could  not  date 
beyond  the  time  when  injury  first  re- 
sulted to  the  plaintiff  from  the  diver- 
sion. Roundtree  o.  Bountly,  34  Ala. 
544 ;  Crosby  v.  Bessey,  49  Me.  539. 

In  Parker  v.  Foot,  19  Wend.  (N.T.) 
309,  it  was  held,  that  it  was  enough  if 
a  right  was  invaded,  so  that  an  action 
could  be  maintained  therefor,  even 
though  no  actual  damage  existed. 
Hobson  v.  Todd,  4  T.  R.  71 ;  Bliss  «. 
Rice,  17  Pick.  (Mass.)  23;  Atkins  o. 
Boardman,  2  Met.  (Mass.)  457;  Hap- 
wood  v.  Schoefield,  2  M.  &  Rob.  34 ; 
Shadwell  v.  Hutchinson,  4  C.  &  P.  333. 

In  Young  v.  Spencer,  10  B.  &  C.  14o, 
the  plaintiff  brought  an  action  against 
the  defendant,  who  was  his  tenant, 
for  opening  a  new  door,  alleging  as  a 
ground  of  recovery  that  by  the  cutting 
of  the  door  the  house  was  weakened 
and  injured.  The  jury  found  that  the 
defendant  cut  the  door,  but  also  found 
that  the  house  was  not  weakened 
thereby.  A  verdict  having  been  di- 
rected for  the  defendant  upon  a  rule 
to  show  cause,  the  court  ordered  a 
new  trial  on  the  ground  that,  although 
the  house  might  not  be  weakened, 
some  right  of  the  reversioner  might 
thereby  nave  been  injured. 

In  Patrick  v.  Greenway  m.  cited 
2  Wm.  Saunders,  175,  n.,  the  plaintiff 
brought  an  action  against  the  defend- 
ant for  fishing  in  his  fishery.  The 
defendant  caught  no  fish,  but  the  court 
sustained  the  action  upon  the  ground 
of  its  being  an  invasion  of  the  plain- 
tiff's right. 
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the  party  whose  estate  is  sought  to  be  charged  with  the  servitude 
could  have  maintained  an  action  therefor.  The  rule  is,  that  a 
prescription  can  only  operate  against  one  who  is  capable  of 
making  a  grant.  Therefore,  if  the  estate  was  in  the  possession 
of  a  tenant  for  life,1  or  for  a  term,'  or  if  the  owner  of  the  fee  was 
a  minor,"  a  married  woman,*  or  an  insane  person,"  no  right  can 
be  acquired  during  the  term,  or  while  the  disability  exists.  In 
order  to  acquire  the  right,  the  person  owning  the  estate  affected 
thereby  must  be  in  a  condition  to  resist  it.  But  where  the 
adverse  use  has  begun  before  the  owner  of  the  servient  estate  lets 
it,  the  letting  of  the  estate  does  not  prevent  the  acquisition  of 
the  right.  He  having  been  in  a  position  to  resist  the  adverse  use, 
cannot,  by  voluntarily  putting  himself  in  a  position  where  he  can- 
not resist  it,  prevent  the  perfection  of  the  right  while  the  estate  is 
in  the  possession  of  the  tenant.'  Neither  does  the  fact  that  the 
premises  are  in  the  possession  of  a  tenant  permit  the  perfection 
of  the  right,  if  the  injury  is  of  such  a  character,  and  is  known  to 
the  landlord,  that  he  could  maintain  an  action  for  an  injury  to  the 
reversion.' 

It  is  only  as  against  such  rights  as  operate  ah  injury  to  the 
reversion,  so  that  an  action  can  be  maintained  by  the  reversioner 
therefor,  that  a  prescriptive  right  can  be  acquired  while  the  prem- 
ises are  in  the  possession  of  a  tenant,  and  then,  in  order  to 
acquire  the  right,  the  user  must  be  open  and  of  such  a  character 
that  the  reversioner  may  fairly  be  presumed  to  have  knowledge 
of  it,  or  actual  knowledge  must  be  shown.  Indeed,  the  user 
must  be  such  that  it  can  fairly  be  said  to  be  with  the  acquiescence 
of  the  reversioner,  and  an  acquiescence  by  the  tenant  does  not 
bind  him.* 

1  McGregor?).  Waite,  10  Gray  (Mass.),  «  Edson  s.  Munsell,  10  Allen  (Mass.), 

75 ;  Barker  v.  Richardson,  4  B.  &  Aid.  557. 

579 ;  Wood  v.  Veal,  5  B.  &  S.  454 ;  Har-  •  Mebane  v.  Patrick,  ante ;  Cross  v. 

per  v.  Ckarlesworth,  4  B.  &  C.  574.  Lewis,  2  B.  &  C.  686  ;  Fracey  v.  Ather- 

8  Wood  s.  Veal,  ante.    In  Bright  v.  ton,  36  Vt.  503 ;  Wallace  v.  Fletcher, 

Walker,  1  C.  M.  &  R.  211,  it  was  held  10  Foster  (N.  H.),  434;  Tyler  v.  Wil- 

that  the  user  must  be  such  as  to  give  kinson,  4  Mason  (IT.  S.),  402. 

a    right  against  all  persons    having  '  Wallace  v.  Fletcher,  10  Foster  (N. 

estates  in  the  lands  affected  thereby.  H.),  153  ;  Shad  well  u.  Hutchinson,  4  C. 

See  Winship  n.  Hudspeth,  10  Exchq.  &  P.  333  :  Tucker  v.  Newman,  11  Ad. 

8,  Aldbrson,  B.  &  El.  40. 

8  Watkins  «.   Peck,  13  N.  H.  360 ;  8  In  Bradbury  v.   Grinsel,    2  Wm. 

Mebane  «.  Patrick,  1  Jones  (N.  C),  26.  Saunders,  175,  n,  it    was    said  that 

4  McGregor  v.  Waite,  ante.  "  though  an  uninterrupted  possession 
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Sec.  714.  Where,  however,  a  tenant  for  life  or  for  a  term 
acquiesces  in  the  use  of  the  estate  in  a  particular  way,  by  anothei 
for  the  requisite  period  to  acquire  a  prescriptive  right,  the  righf 
exists  so  long  as  his  estate  exists,  but  expires  with  its  determina 
tion.1 

Sec.  715.  Again,  in  order  to  acquire  a  title  by  prescription,  the 
user  must  be  peaceable  and  uninterrupted,  and  must  be  acquiesced 
in  by  the  owner  of  the  land.  Therefore,  where  the  user  was  the 
subject  of  frequent  controversies  between  the  parties,  or  if  the 
owner  remonstrated  against  the  use,1  or  denied  the  right  of  the 
party  exercising  the  use  to  do  so,3  no  right  is  acquired.  It  is  not 
necessary  that  the  owner  of  the  land  should  resort  to  actual  vio- 
lence to  resist  the  use,  but  any  act  which  shows  his  positive  dissent 
thereto  to  the  knowledge  of  the  person  exercising  the  use,  will 
defeat  the  acquisition  of  the  right  by  defeating  the  presumption 
that  arises  from  acquiescence.* 

Sec.  716.  The  right,  as  previously  stated,  begins  to  run  from 
the  time  when  actual  injury  results  from  the  user,  either  to  property 
itself,  or  to  some  right,  for  an  invasion  of  which  an  action  lies.   It 

of  twenty  years  or  upward  should  be  Munsell,  10  Allen  (Mass.),  567  ;  Gray 

a  bar  in  an  action  on  the  ease,  yet  the  v.  Bond,  5  Moore,  334. 

rule  mast  ever  be  taken   with  this  In  Perrin  v.  Garfield,  37  Vt.  311,  the 

qualification,  that  the  possession  was  court  held  that  the  maintenance  of  a 

held  with  the  acquiescence  of  him  who  mill-dam  is  such  a  matter  of  notoriety 

owned  the  inheritance."     "  For,"  adds  that  knowledge  of  it  on  the  part  of  the 

the  learned  editor,  "  if  a  tenant  for  a  owner  will  be  presumed.     Ingraham 

term  of  years,  or  life,  permits  another  n.  Hough,  1  Jones  (N.  C),  42. 

to  enjoy  an  easement  on  his  estate  for  '  Wallace  v.  Fletcher,  10  Foster  (N. 

twenty  years  or  upward  without  inter-  H.),  453. 

ruption,  and  then  the  particular  estate  s  Bealey  v.  Shaw,  6  East,  216 ;  Still  - 

determines,  such  user  will  not  affect  man  v.  White  Rock  Co.,  3  Wood.  &  M. 

him  who  has  the  inheritance  in  rever-  (U.  S.)  549. 

sion  or  remainder ;  but,  when  it  vests  3  Nichols  v.  Aylor,  7  Leigh  (Va.),  546; 
in  possession,  he  may  dispute  the  right  Tracey  v.  Atherton,  36  Vt.  514 ;  Powell 
to  the  easement,  and  the  length  of  pos-  v.  Bragg,  8  Gray  (Mass.),  441 ;  Eaton 
session  will  be  no  answer  to  his  claim,  v.  Swanson  Works  Co.,  17  Q.  B.  267 
Blanchard  v.  Bridges,  4  Ad.  &  El.  176 ;  Sivett  v.  Wilson,  3  Bing.  (N.  C.)  115 
Daniel  v.  North,  11  East,  372 ;  Parker  Smith  v.  Miller,  11  Gray  (Mass.),  148 
v  Framingham,  8  Mete.  (Mass.)  200  ;  Coke's  Litt.  113  b. 
Baxter  v.  Taylor,  4  B.  &  Ad.  72  ;  Bark-  4  Powell  v.  Bragg,  ante.     In  Bailey 
er  v.  Richardson,  id.   579  ;   Da  vies  v.  ■».  Appleyard,  3  Nev.  &  P.  157,  the  put- 
Stephens,  7  0.  &  P.  570  ;  School  Dis-  ting  up  of  a  rail  across  a  path  by  the 
irict  v  Lynch,  33  Conn.  334 ;  Cross  v.  owner  of  the  land,  although  it  was 
Lewis,  2  B.  &  C.  686;  Sargeant  r>.  Bal-  soon  after  removed  by  some  person, 
iard,  9  Pick.   (Mass.)  251 ;  Edson  v.  was  held  to  be  such  an  interruption  as 

to  defeat  the  right. 
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is  also  essential,  in  order  to  enable  the  user  to  ripen  into  a  right, 
that  the  use  should  be  continuous.  But,  as  to  what  is  such  a  con- 
tinuous user  as  will  perfect  the  right,  is  a  question  to  be  deter- 
mined from  the  circumstances  of  each  particular  case,  and  is  to  be 
determined  with  reference  to  the  nature  and  character  of  the  right 
claimed.  It  is  not  to  be  understood  that  the  right  must  be  exer- 
cised continuously,  in  the  strict  sense  of  the  word,  without  cessa- 
tion or  interruption,  but  that  it  is  to  be  exercised  as  continuously 
and  uninterruptedly  as  the  nature  of  the  right  claimed  requires, 
in  order  to  satisfy  a  jury  that  the  right  claimed  is  commensurate 
with  the  user.  Thus,  in  order  to  acquire  a  right  of  way  across 
another's  land,  it  is  not  essential  that  the  person  asserting  the 
right  should  have  passed  over  the  way  every  day  in  the  year  or 
even  every  month  in  the  year.  It  is  sufficient  if  he  has  used  the 
way  as  his  convenience  and  necessity  required,  and  that  his  user 
be  such  as  to  leave  no  room  to  doubt  his  intention  to  maintain 
his  use  of  the  way  as  of  right.1  But  he  must  not  suffer  unreason- 
able periods  to  elapse  between  his  acts  of  user.  Thus  it  has  been 
held,  that  where  a  party  claiming  a  right  of  way  over  another's 
land  to  get  the  hay  from  an  adjoining  lot  once  each  year,  that 
the  exercise  of  this  right  once  a  year,  as  of  right,  will  sustain  a 
prescriptive  right  for  such  a  use.'  But  such  a  user  would  not 
confer  a  right  of  way  for  any  purpose  and  at  any  time  that  the 
party  might  see  fit  to  exercise  it.  The  continuity  must  not  be 
broken,'  and  whether  or  not  it  has  been,  depends  upon  the  nature 
of  the  easement  claimed,  and  non-user  in  reference  thereto.* 

1  Pollard  n.  Barnes,  2  Cash.  (Mass.)  without  force,  without  secrecy,  as  of 
191 ;  Bodfish  v.  Bodfish,  105  Mass.  317;  right,  and  without  interruption."  Here 
Lowes.  Carpenter,  6  Exch.  630,  Parke,  all  the  requisite  elements  to  acquire  a 
B. ;  Parks  v.  Mitchell,  11  Exchq.  788  ;  prescriptive  right  are  concisely  stated, 
Hogg  v.  Gill,  1  McMullen  (S.  C),  359 ;  and  whether  or  not  they  exist  in  a 
Nash  v.  Peders,  1  Spear  (S.  C),  17.  given  case,  is  a  question  of  fact  to  be 

2  Carr  v.  Foster,  32  B.  581.  determined  by  the  jury,  in  view  of 

3  In  Coke's  Litt.  1136,  the  doc-  the  right  claimed,  the  manner  in  which 
trine  as  borrowed  from  Bracton  is  laid  it  has  been  used,  and  the  purpose  of 
down  as  follows :  "  The  possession  its  use.  The  burden  of  establishing 
must  be  long,  continuous  and  peaceable,  the  existence  of  all  these  elements,  and 
Long,  that  is,  during  the  time  required  consequently  of  establishing  the  right, 
by  law ;  continuous,  that  is,  uninter-  is  always  upon  him  who  asserts  it." 
rupted  by  any  lawful  impediment ;  4  Pollard  v.  Barnes,  2  Cush.  (Mass.) 
and  peaceable,  because  if  it  be  conten-  191 ;  Watt  v.  Trapp,  2  Rich.  (8.  C.)186; 
tious,  and  the  opposition  be  on  good  Geranger  v.  Summers,  2  Ired.  (N.  C.) 
grounds,  the  party  will  be  in  the  same  229  ;  Winnepesogee  Co.  v.  Tonng,  40 
condition  as  at  the  beginning  of  his  N.  H.  436 ;  Carlisle  v.  Cooper,  46  E. 
enjoyment.    There  must  be  long  use.  Green  (N.  J.),  261. 
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Sec.  717.  As  before  stated,  the  extent  of  the  user  and  the 
continuity  thereof  must  be  commensurate  with  the  nature  of  the 
right  claimed,  and,  while  one  class  of  use  will  establish  a  right 
of  way,1  or  a  right  to  flow  land  by  the  erection  of  a  mill-dam," 
yet  quite  another  and  different  user  would  be  required  to  estab- 
lish a  right  to  send  a  stream  of  polluted  air  over  another's  prem- 
ises. Eut,  if  any  invasion  of  the  rights  of  an  adjoining  owner 
for  the  statutory  period  can  be  shown,  there  is  no  question  that  a 
right  to  maintain  an  offensive  trade  by  prescription,  and  to  send 
therefrom  a  stream  of  impure  air  over  another's  premises,  may 
be  acquired  by  an  exercise  of  the  trade  in  a  particular  locality, 
as  well  as  to  establish  a  right  of  way  or  any  other  right  which 
can  be  acquired  by  grant.' 

Sec.  718.  In  the  case  of  a  right  of  way,  there  is  an  actual 
invasion  of  the  property  of  another  of  a  tangible  character,  and 
the  long  continuance  of  these  invasions  raises  a  presumption  of 
right ;  but  the  very  ground  upon  which  the  presumption  rests, 
is  the  vnmasion  of  the  land,  long  continued.  In  the  case  of  a 
prescriptive  right  to  pollute  the  air  over  another's  land,  the 
agency  by  which  the  injury  is  inflicted  being  invisible,  and  the 
damage  not  being  visible  and  sensible,  and  the  act  producing 
the  invasion  being  committed  and  exercised  upon  the  lands  of  the 
party  claiming  the  right,  he  labors  under  the  disadvantage  of 
being  compelled  not  only  to  overcome  the  presumption  that  his 
acts  are  legal,  and  all  the  injurious  consequences  confined  to  his 
own  land,  but  also  of  being  compelled  to  establish  the  fact  that, 
during  the  entire  period  requisite  to  gain  the  right,  he  has  been 
sending  over  his  neighbor's  land  a  contaminated  and  polluted 
atmosphere  from  his  works,  and  that,  during  all  that  time,  the 

1  Carr  v.  Poster,  3  Q.  B.  58.  Charity  v.  Riddle,  14  P.  C.  (Sc.)  340* 

s  Wood  v  Kelly,  30  Me.  47  ;  "Winni-  glue  Works  ;  Duncan  v.  Earl  of  Moray* 

pesogee  Co.  «.  Toung,  40  N.  H.  436 ;  15    F.  C.  (Sc.)  303,  fuileze  pits ;  Col' 

Gleason  D.  Tuttle,46  Me.  288.  ville  v.  Middleton,  19  F.  C,  (Sc.)  439  ; 

»  Bliss  v.  Hall,  5   Scott,  500,  candle  Miller  v.  Marshall,  5  Mur.  (Sc.)  32  ; 

factory ;  Ric  de  D.,  4  Assize,  pi.  3,  p.  6,  Miller,   J.,  in  Tipping  v.  St.  Helen 

Gale  on  Easements,  187,   lime  kiln  ;  Smelting  Co.,  11  H.  L.  Cas.  648 ;  Flight 

Roberts  v.  Clarke,  18  L.  T.  (N.  S.)  48,  ».  Thomas,  10  Ad.  &  El.  590,  offensive 

brick  kiln ;   Elliottson  v.  Feetham,  2  smells  from    mixen ;   Howell  v.  Mo- 

Bing  (N.    C.)  134,  iron  manufactory,  Coy,  3  Rawle  (Penn.),  256,  pollution  of 

opinion  of  Parker,  J. ;  Dana  a.  Val-  water  by  tannery ;  Cooper  v.  Hubbnck, 

entine,  5    Met.  (Mass.)  8,  slaughter-  12  C.  B.  (N.  S.)  456. 
house,  soap  boilers  and  candle  factory ; 
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atmosphere  has  been  polluted  to  an  extent  equal  to  that  com- 
plained of.  He  loses  entirely  the  benefit  of  that  presumption 
which  is  raised  in  favor  of  long  possession,  which  exists  when 
the  right  is  exercised  by  a  direct  visible  invasion  of  property, 
and  where  the  injuries  are  direct  and  visible,  and,  instead,  is 
burdened  with  overcoming  that  other  equally  strong  presump- 
tion, that  his  acts,  having,  so  far  as  any  thing  was  visible,  been 
confined  to  his  own  property,  were  lawful,  and  confined,  in  all 
their  injurious  consequences,  to  his  own  land ;  therefore,  as  has 
previously  been  stated,  while  it  is  possible  that  such  a  right  may 
be  acquired,  yet  the  difficulties  attendant  upon  its  establishment 
are  so  great,  that,  practically,  it  can  seldom  be  done.1 

Sec.  719.  It  should  be  stated  that,  in  proving  a  right  of  this 
character,  the  right  will  not  be  defeated,  because  the  use  of  the 
trade,  in  favor  of  which  the  right  is  claimed,  has  been  slightly, 
partially,  or  occasionally  varied,  if  there  has  been  no  substantial 
change  or  variation  that  can  be  said,  in  view  of  all  the  facts  and 
circumstances,  to  affect  the  'relative  rights  of  the  parties  preju- 
dicially, or  to  produce  a  sensible  change  in  its  invasive  quality  or 
character.  The  idea  was  well  illustrated  by  LrrrLEDALE,  J.,  in 
Hex  v.  Archdall,  when  he  said,  speaking  of  the  effect  of  "slight 
changes  in  the  uses  of  property  as  affecting  prescriptive  rights : 
"  It  follows,  almost  necessarily,  from-  the  imperfection  and  irreg- 
ularity of  human  nature,  that  a  uniform  course  is  not  preserved 
during  a  long  period ;  a  little  advance  is  made  at  one  time,  a 
retreat  at  another ;  something  is  added  or  taken  away,  from  indis  • 
cretion  or  ignorance,  or  through  other  causes ;  and  when,  by  the 
lapse  of  years,  the  evidence  is  lost  which  would  explain  these 
irregularities,  they  are  easily  made  the  foundation  of  cavils  against 
the  legality  of  the  whole  practice.  So,  also,  with  regard  to  title ; 
if  that  which  has  existed  for  an  immemorial  period  be  scrutinized 
with  the  same  severity  which  may  properly  be  employed  in  can- 
vassing modern  grants,  without  making  allowance  for  the  changes 
and  accidents  of  time,  no  ancient  title  will  be  found  free  from 
objection.      It    has,   therefore,   ever  been   the  well-established 

1  McNab  v.  Adamson,  6  XT.  C.  Rep.    100,  where  an  excess  of  user  was  held 

actionable. 
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principle  of  our  law,  to  presume  every  thing  in  favor  of  long 
possession."  The  rule,  as  announced  by  the  learned  judge,  was 
intended  to  have  application  entirely  to  that  class  of  cases  where 
the  right  claimed  was  one  predicated  upon  an  actual,  personal 
and  visible  occupancy  of  property,  yet  it  furnishes  a  fair  rule  in 
any  case.  But  it  is  evident,  from  the  tenor  of  all  the  cases,  that 
proof  of  the  exercise  of  a  right  less  than  that  claimed,  will  not 
uphold  the  right. '  It  may  be  larger,  for  the  greater  includes  the 
less,  but  it  cannot  exist  where  the  former  use  has  been  substan- 
tially less  than  that  complained  of.' 

Sec.  720.  The  difficulty  incident  to  the  acquisition  of  such  a 
right  was  hinted  at  by  Sir  Gr.  J.  Turner  in  the  case  of  Goldsmid 
v.  The  Tunbridge  Weils  Improvement  Co.,  1  L.  E.  (Eq.  Cas.)  352, 
which  was  an  action  for  an  injunction  to  restrain  the  defendants 
from  discharging  the  sewage  of  Tunbridge  Wells  into  Calverley 
Brook.  It  appeared  that  the  plaintiff  was  tenant  for  life  of  an 
estate  through  which  the  brook  flowed,  and  that  for  a  period  of 
more  than  fifty  years  (see  report  of  the  same  case,  L.  E.  [Eq.  Cas.] 
166)  the  sewage  from  Tunbridge  "Wells  had  been  poured  into  this 
brook.  The  plaintiffs  estate  was  some  two  miles  and  a  half 
from  the  town,  and,  when  he  came  into  possession  of  it,  the  water 
was  fit  for  domestic  use ;  but,  owing  to  the  growth  of  the  town, 
and  the  consequent  increase  of  the  sewage,  the  water  of  the 
brook,  at  the  time  when  the  bill  was  brought,  was  not  only  unfit 
for  use  for  domestic  purposes,  but  was  so  polluted  that  it  com- 
municated a  noxious  and  unwholesome  odor  to  the  atmosphere 
that  floated  over  the  estate.  Upon  the  hearing  it  was  urged,  by 
the  plaintiff,  that  unless  the  nuisance  was  restrained,  the  defend- 
ants would  acquire  a  prescriptive  right  to  pollute  the  water,  and 
his  rights  and  his  remedy  would  be  lost.  In  commenting  upon 
this  branch  of  the  case,  the  Lord  Chancellor  said:   "It  was 

1  Bailey  v.  Appleyard,  3  Nev.  &  P.  nent  inquiry :  "  Would  the  claim  of  a 

172-    The  Bailiffs   of   Tewkshury  v.  party  to  a  right  of  way  be  defeated  by 

Bricknell  1  Taunt  142.     In  Welcome  showing  that  some  person  had  nar- 

«.  Upton,' 6  Mees.  &  Welsb.  540,  Al-  rowed  it  by  a,  few  inches?" 

derson,  B.,  in  discussing  the  question  '  Goldsmid  v.  The  Tunbndge  Wells 

as  to   whether,  where  the  user  was  Improvement  Co.,  1  L.  K    (liq.  < Cas ) 

not  substantially  as  great  as  claimed,  348;  Welcome  v.  Upton    6  M.  &  W 

where  the  difference  was  so  slight  as  540;  Ball  v.  Ray,  8  L.  R.  (Ch.  App.) 

to  be  of  no  materiality,  put  this  perti-  467. 
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suggested,  on  the  part  of  the  plaintiff,  that  unless  this  court 
interposed,  a  prescriptive  right  to  discharge  this  sewage  into  the 
stream,  to  the  prejudice  of  the  plaintiff's  estate,  might  be 
acquired  by  the  defendants ;  to  which  it  was  answered,  on  the 
part  of  the  defendants,  that  such  prescriptive  right,  if  it  could  be 
acquired  at  all,  had  already  been  acquired  by  them.  I  am  of  the 
opinion  that  the  defendants  have  not  acquired  any  such  prescrip- 
tive right.  I  assume,  but  without  giving  any  opinion  upon  the 
point,  that  such  a  right  may  well  be  acquired  ;  but  then,  I  think 
it  could  only  be  acquired  by  a  contmuance  of  the  discharge  of  the 
sewage,  prejudicially  affecting  the  estate,  at  least  to  some  extent, 
for  the  full  period  of  twenty  years,  and  I  think  the  evidence 
sufficiently  shows  that  the  discharge  has  not  prejudicially  affected 
the  estate  for  so  long  a  period." 

Here,  then,  the  real  test  as  to  what  is  necessary  to  support  a 
prescriptive  right  to  interfere  with  any  of  the  elements  going  to 
another's  land  is  given.  It  must  be  proved,  in  order  to  support 
the  right,  that  the  user,  in  whose  behalf  it  is  set  up,  has  preju- 
dicially affected  the  property  for  the  full  period  of  twenty  years. 
When  this  is  established,  the  right  is  made  out ;  and  if  the  plain- 
tiff claims  that  the  nuisance  has  been  increased,  the  burden  is 
shifted,  and  he  is  charged  with  the  burden  of  proving    the 


Sec.  721.  When  a  prescriptive  right  is  once  acquired  to  pollute 
either  the  atmosphere  or  the  waters  of  a  stream,  the  party 
acquiring  the  right  is  not  restricted  to  an  exercise  of  his  trade  in 
a  manner  precisely  similar  to  that  in  which  he  has  exercised  it 
for  the  period  during  which  he  acquired  the  right,  but  he 
may  make  any  such  reasonable  and  proper  changes  in  his  use 
thereof  as  his  tastes  or  interests  may  require,  provided  he  does 
not  thereby  mcrease  the  pollution,  and  the  injury  and  damage 
resulting  therefrom.'  But  he  must  make  no  change  that  will 
produce  an  injury  of  a  different  character  from  that  previously 
produced;  if  he  does,  his  use  is  not  protected  by  prescription." 

1  Ball  «.  Ray,  8  L.  R.  (Ch.  App.)  267;  ■  Baxendale  v.  Murray,  2  L.  R.  Ch. 

Baxendale  v.  Murray,  2  id.  790 ;  Gold-  App.  790 ;  Stein  v.  Burden,  24  Ala.  130. 

smid  o.  Tunbridge  Wells  Improvement  3  Ball  v.  Bay,  8  id.  267. 
Co.,  1  L.  R.  (Eq.  Caa.)  166. 
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But  for  all  injuries  resulting  from  the  same  use  he  is  protected, 
as  well  as  for  all  injuries  that  result  because  of  a  change  in  the 
character  or  manner  of  use  to  which  the  premises  affected  thereby 
hare  been  put  after  the  right  is  acquired.1 

Sec.  722.  The  principles  announced  in  the  preceding  section 
are  fully  sustained  by  Lord  Cairns,  L.  J.,  in  the  case  of  Boxen- 
dale  v.  Murray,  ante.  In  that  case  the  plaintiff  Was  the  owner 
(for  a  term  of  twenty-one  years)  of  a  dwelling-house  and  orna- 
mental grounds  called  " Scotsbridge  House"  on  the  river  Chess. 
Above  him  on  the  stream  were  two  paper-mills  owned  and  oper- 
ated by  the  defendant,  one  of  which  was  about  two  miles  up  the 
6tream,  and  the  other,  called  the  "  Scotsbridge  Mill"  within  about 
200  yards  of  the  plaintiff's  grounds.  These  mills  were  ancient 
mills,  and  had  been  operated  in  that  locality  for  many  years,  and 
for  a  period  of  much  more  than  twenty  years  had  been  worked 
for  the  purpose  of  converting  rags  into  paper,  and  had  during  all 
that  period  discharged  the  refuse  therefrom  into  the  river  Chess. 
Some  time  in  the  year  1861  the  defendant  began  to  use  the 
Spanish  grass  called  esparto,  as  a  raw  material,  either  alone  or 
with  rags;  the  esparto  being  washed,  macerated,  boiled,  and 
made  into  the  material  called  "  half-stuff,"  which  is  subsequently 
converted  into  paper.  The  result  of  the  evidence  was,  as  found 
by  the  court,  that  the  mills  in  use  when  the  bill  was  filed  wore 
the  same  in  number  and  extent  as  during  the  first  twenty  years 
of  their  use,  and  that  the  whole  quantity  of  raw  material  used 
was  not  greater  than  formerly ;  that  the  operation  upon  the  same 
material  of  the  chemical  agent  latterly  used  (caustic  soda)  was 
not  shown  to  be  substantially  different  from  that  of  the  alkali  and 
lime  formerly  used,  though  it  was  alleged  that  the  effect  of  the 
chemical  agent  on  esparto  was  different  from  its  effect  on  rags. 

Lord  Justice  Caibns,  in  giving  the  opinion  of  the  Court  of 
Chancery  Appeals,  said :  "  Does  the  use  of  a  new  material  in  the 
manufacture  of  paper,  from  the  mere  circumstance  that  the  mate- 
rial is  new,  and  different  from  that  formerly  used,  destroy  the 
right  previously  possessed  by  the  defendant  to  discharge  polluted 
water  into  the  stream  ?  I  doubt  if  the  question  on  this  part  of 
i  Crossley  &  Sons  ».  Lightowler,  3  L.  R.  Eq.  Cas.  267. 
93 
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the  case  is  one  so  much  of  law  as  of  fact.  The  question  arpears 
to  me  to  be,  what  is  the  right  or  easement  of  the  defendant  ?  Is 
it  a  right  specific  and  defined,  to  pollute  the  stream  by  discharg- 
ing the  dirty  water  in  which  rags  have  been  washed  ?  Or,  is  it 
a  right  to  discharge  into  the  river  the  refuse,  liquor  and  foul 
washings  produced  by  the  manufacture  of  paper  at  his  mills  in 
the  reasonable  and  proper  course  of  manufacture,  using  the  mate- 
rials that  are  proper  for  the  purpose,  but  not  increasing  as  against 
the  servient  tenement  to  any  substantial  or  tangible  degree  the 
amount  of  pollution  ?  In  my  opinion,  the  right  of  the  defendant 
would,  upon  the  facts  before  us,  be  found,  and  properly  by  a  jury 
be  found  to  be  the  latter,  and  not  the  former  right.  It  is  difficult 
to  suppose  the  existence  of  an  easement  founded  on,  and  limited 
to,  the  washing  of  rags.  If  made  specific  in  this  way,  it  would 
be  confined  to  the  kind  of  rags  known  and  in  existence  at  the 
time  when  the  right  was  acquired ;  and  the  rags  of  textile  fabrics 
coming  into  use  afterward  must,  however  valuable  for  the  manu- 
facture of  paper,  be  excluded.  Bags,  again,  would  afford  no 
standard  by  which  to  test  or  limit  the  amount  of  pollution. 
Some  would  be  much  more  dirty  than  others ;  the  washings  from 
some  might  be  harmless,  and  from  others  deleterious.  In  rags 
produced  from  vegetable  substances,  the  properties  of  the  fibrous 
matter  might  be  very  different.  In  some,  as  in  linen  and  cotton 
rags,  the  fibre  being  elaborately  treated  in  the  course  of  manu- 
facture ;  in  others,  as  in  coarse  sacking  or  bagging,  especially  of 
hemp  or  jute,  the  fibre  retaining  much  more  of  its  original  char- 
acter, I  am,  therefore,  of  the  opinion,  that  it  is  not  enough  for 
the  plaintiff  to  show  that  the  defendant  uses,  in  the  manufacture 
of  paper,  a  new  material,  different  from  that  formerly  employed. 
He  must  show,  further,  a  greater  amount  of  pollution  and  injury 
arismg  from  the  use  of  this  new  material,  and  the  onus  of  this, 
of  course,  rests  upon  the  plaintiff .n  1 

Seo.  723.  There  is  another  proposition  which  should  be  stated 
here,  and  that  ie,  that  where  a  person  has  acquired  a  right  by  pre- 
scription to  pollute  the  atmosphere  by  noxious  works,  or  to  pollute 
the  waters  of  a  stream  by  any  particular  process  of  manufacture,  yet, 

1  Bee  Ball  v.  Ray,  8  L.  R.  Ch.  App.  267. 
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if  he  himself  owns  other  lands  within  the  sphere  of  the  nuisance, 
and  conveys  them  to  another  without  reserving  the  right  to  con- 
tinue his  trade  and  pollute  the  air  or  the  water  as  to  that  estate, 
his  right  is  lost,  and  he  becomes  liable  for  all  the  damages  result- 
ing thereto  in  an  action  at  law,  and  a  court  of  equity  will  restrain 
him  from  the  exercise  of  his  trade  in  such  a  way  as  to  produce 
injury  to  the  estate,  which,  practically,  results  in  a  complete 
destruction  of  his  right. 

In  Crossley  &  Sons  v.  Lightowler,  3  L.  R.  (Eq.  Cas.)  279,  the 
plaintiffs  were  carpet  manufacturers,  and  carried  on  their  busi- 
ness in  factories  situated  upon  the  river  Hebble.  The  defendants 
Lightowler,  in  1864,  became  occupiers  of  premises,  of  which  the 
defendants,  Messrs.  Eddleston,  were  the  owners,  on  the  north  side 
of  the  river,  and  at  a  considerable  distarice  from  the  bank,  about 
three-fourths  of  a  mile  above  the  plaintiffs'  mill,  where  they  had 
erected,  at  the  time  when  the  suit  was  brought,  some  large  dye- 
works,  and  were  constructing  others. 

The  plaintiffs  stated  in  their  bill  that  in  the  manufacture  of 
their  goods  they  required  large  quantities  of  pure  water,  and 
that  the  fouling  of  the  Hebble  by  the  defendants'  works,  which 
had  previously  been  slight,  their  business  had  been  greatly 
injured,  and  that  on  one  day  they  were  compelled  to  suspend 
work  altogether.  The  plaintiffs  alleged  a  right  to  pure  water 
for  the  supply  of  their  works,  among  other  things,  for  the  reason 
that  in  November,  1864,  they  had  contracted  with  the  Messrs. 
Eddleston  for  a  strip  of  land  lying  below  the  defendants'  works 
on  the  banks  of  the  river,  which,  in  January,  1865,  was  conveyed 
to  them  by  the  Messrs.  Eddleston  without  any  reservation  of 
right  to  foul  the  stream. 

The  defendants  denied  the  right  of  the  plaintiffs  as  riparian 
owners  to  use  the  stream  except  subject  to  the  rights  of  themselves 
and  others  to  foul  it,  and  rested  their  case  on  four  grounds,  two 
of  which  were  as  follows :  First.  The  ownership  of  themselves 
and  their  predecessors  of  the  premises  on  which  the  dye-works 
existed,  and  the  maintenance  of  the  dye-works  there  for  upward 
of  sixty  years.  Second.  The  use  and  fouling  of  the  waters  of 
the  stream  by  other  dye-works.  Upon  this  branch  of  the  case, 
Sir  W.  Page  Wood,  V.  C,  said:  "In  regard  to  the  purchase,  I 
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think  there  would  be  a  ground  for  an  injunction.  In  order  to 
put  the  point  of  law  as  I  think  it  stands  upon  this  branch  of  the 
case,  I  will  assume  that  the  right  existed  in  the  vendor  (Messrs. 
Eddleston)in  1864.  I  will  assume  that  he,  as  riparian  proprietor, 
having  acquired  the  right  to  pour  all  the  water  through  his  prop- 
erty into  the  river,  in  1864,  sells  a  strip  of  land  in  front  of  his 
works  without  reserving  any  right  to  pour  in  foul  water  but, 
what  is  of  course  much  stronger,  reserving  a  right  to  the  use  of 
this  water  for  another  and  distinct  purpose.  *  *  *  It  cer- 
tainly seems  preposterous  to  me  to  say  that  a  person  can  convey 
land  to  a  riparian  owner,  and  then  claim  the  right  of  pouring 
his  dirty  water  into  it,  if  he  pleases.  A  point  has  been  raised 
which  I  think  is  not  very  material,  but  which,  if  material  at  all, 
I  think  must,  upon  authority,  be  decided  for  the  plaintiffs,  namely, 
whether  or  not  half  the  bed  of  the  river  passed  because  the  con- 
veyance seemed  to  point  to  a  boundary  which  would  not  include 
the  bed  of  the  river.  The  point  seemed  to  have  been  distinctly 
decided  in  Berridge  v.  Ward,1  where  it  was  held  that,  though 
there  was  an  actual  description  of  the  property  as  bounded  by  the 
high  road,  nevertheless  half  of  the  high  road  passed,  according 
to  the  common  law,  as  following  the  right  of  proprietorship.  So 
I  apprehend  here  the  right  to  half  the  bed  of  the  river  would 
follow  the  right  of  the  riparian  proprietor  to  the  soil,  if  it  were 
necessary  to  decide  that  question.  But  it  does  not  seem  to  me  at 
all  necessary,  because  there  is  this  point,  that  the  riparian  pro- 
prietor has  a  right  to  the  use  of  the  water  whenever  he  may  want 
to  enjoy  it.  It  is  quite  true  that  at  this  moment  it  is  not  made 
use  of  by  the  plaintiffs  for  watering  their  cattle  or  for  any  other 
purpose,  but  they  have  a  right  to  the  user,  and  a  right  to  inter- 
fere with  any  thing  that  injures  that  right  of  user  in  such  a 
manner  that,  if  not  interrupted  for  twenty  years,  the  person  so 
injuring  the  right  would  acquire  the  title.  That  point  has  been 
decided  by  the  house  of  lords  in  a  recent  case*  reported  since  this 
case  was  heard  (1866).  A  discussion  upon  this  subject  occurs  in 
a  very  able  article  in  the  Jurist  of  September  15,  where  the 
authorities  on  the  subject  are  collected.  Among  the  rest,- a  case 
is  mentioned  *  where  Sir  A.  Eble,  C.  J.,  lays  down  the  law  thus : 

l  Berridge  D.Ward,  10  C.B.  (N.  S.)  400.        •  Sampson  «.  Hodinott,  1  C.  B.  (N.S.) 
•  Bickett  v.  Morria,  1  H.  L.  (Sc.)  47.    590. 
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"It  appears  to  us  that  all  persons  having  land  on  the  margin  of  a 
flowing  stream  have,  by  nature,  certain  rights  to  use  the  water  of 
the  stream  whether  they  exercise  their  rights  or  not,  and  that  they 
may  begin  to  exercise  them  whenever  they  will.  If  the  user  of  the 
defendant  has  been  beyond  his  natural  right,  it  matters  not  how 
much  the  plaintiff  has  used  the  water  or  whether  he  has  used  it  at 
all  in  either  case,  his  right  has  been  invaded,  and  an  action  is  main- 
tainable." Here,  for  the  words  "  beyond  his  natural  right,"  I 
must  substitute  "  beyond  what  it  is  lawful  for  any  one  to  do  who 
conveys  land  to  another."  That  had  been  determined  in  a  case ' 
which  was  cited  in  argument,  and  went  this  length :  that  a  pur- 
chaser at  auction  of  a  house  which  was  described  in  the  con- 
ditions as  being  bounded  by  ' '  building  grounds,"  was  entitled  to 
assert  against  the  purchaser  of  this  land  from  the  same  vendor,  at 
the  same  auction,  a  right  to  prevent  his  building  on  this  ground, 
against  the  house ;  inasmuch  as  whether  the  properties  were  sold 
together  or  separately,  the  vendor  could  not  derogate  from  his 
own  act,  and  therefore  any  one  claiming  under  him  could  not 
derogate  from  his  act  —  wholly  irrespective  of  any  rights  that 
might  exist  in  windows  —  whether  they  were  ancient  lights  or 
not,  or  the  like.  The  question  between  the  parties  is  thus 
reduced  to  the  single  point,  "  has  the  defendant  used  the  water 
as  any  riparian  proprietor  may  use  it,  or  has  he  gone  beyond  that 
limit?" 

Now,  in  the  case  I  have  mentioned,  of  Bickett  v.  Morris, 
Lord  Cbastworth,  in  moving  the  judgment  of  the  House  of  Lords, 
says  this :  "  By  the  law  of  Scotland,  as  by  the  law  of  England, 
when  the  lands  of  two  coterminous  proprietors  are  separated 
from  each  other  by  a  running  stream  of  water,  each  proprietor  is 
prima  facie  owner  of  the  atoeus  or  soil  of  the  bed  of  the  river, 
'  ad  medium  jHAvm  aguce?  The  soil  of  the  aT/oeus  is  not  the 
common  property  of  the  two  proprietors,"  and  so  on.  "  The 
appellant  contended  that,  as  a  consequence  of  the  right,  every 
riparian  proprietor  is  at  liberty,  at  his  pleasure,  to  erect  buildings 
on  his  share  of  the  alveus,  so  long  as  other  proprietors  cannot 
show  that  damage  is  occasioned  thereby,  or  likely  to  be  occasioned 
to  them."  This,  therefore,  was  a  very  strong  case — that  of  a 
1  Swarsborough  v.  Coventry,  8  Bing.  305. 
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man  putting  impediments  on  his  own  soil  in  the  dl/veus  of  a  river, 
without  any  distinct  evidence  of  any  damage  having  been  thereby 
occasioned.  Hi  a  Lordship  proceeds :  "  I  do  not  think  that  this 
is  a  true  exposition  of  the  law.  Rivers  are  liable  at  times  to 
swell  enormously  from  sudden  floods  and  rain,  and  in  these  cases 
there  is  danger  to  those  having  buildings  near  the  edge  of  the 
bank,  and  indeed  to  the  owners  of  the  banks  generally,  that 
serious  damage  may  be  occasioned  to  them.  It  is  impossible  to 
calculate  or  ascertain  beforehand  what  may  be  the  effect  of  erect- 
ing a  building  in  the  bed  of  the  stream,  so  as  to  divert  or  obstruct 
its  natural  course."  Then  he  gives  a  number  of  reasons  why 
that  may  be  so,  and  he  says :  "  The  owners  of  the  land  on  the 
banks  of  the  stream  are  not  bound  to  obtain,  or  be  guarded  by, 
the  opinions  of  engineers  or  other  scientific  persons,  as  to  what 
is  likely  to  be  the  consequence  of  any  obstruction  set  up  in  waters 
in  which  they  all  have  a  common  interest.  There  is,  in  this  case, 
and  in  all  such  cases  there  must  be,  a  conflict  of  evidence  as  to 
the  probable  results  of  what  is  done.  The  law  does  not  impose 
upon  riparian  owners  the  duty  of  scanning  the  accuracy,  or  appre- 
ciating the  weight  of  such  testimony.  They  are  allowed  to  say, 
we  all  have  a  common  interest  in  the  unrestricted  flow  of  the 
water,  and  we  forbid  any  interference  with  it.  This  is  a  plain, 
intelligible  rule,  easily  understood,  and  easily  allowed,  and  from 
which,  I  think,  your  lordships  ought  not  to  allow  any  departure." 
Lord  Westbdet  concurs  in  this  judgment  entirely,  and  the 
principle  one  sees  at  once  is  applicable  to  this  case.  "  You,  as  a 
riparian  proprietor,  see  something  done  which  is  not  at  all  to  your 
detriment  now,  but  may  hereafter  be  greatly  to  your  detriment, 
though  you  cannot  precisely  point  out  how  or  to  what  extent,  if 
you  do  not  interfere,  a  right  will  be  acquired  against  you  by 
which  you  will  hereafter  be  affected,  and  you  have  a  right  to  say 
things  shall  remain  exactly  as  they  were."  That  applies  with 
equal  if  not  with  greater  force  to  a  case  where  a  person  says :  "  I 
am,  at  this  moment,  not  using  the  water  for  the  purpose  of  water- 
ing cattle  or  of  wool  washing,  or  for  any  other  purpose,  but  it  is 
to  a  certain  extent  clear  and  undefiled,  and  you  are  pouring  into 
the  river  an  immense  quantity  of  foul  water  in  front  of  my  prop- 
erty; therefore  I  seek  to  restrain  that  which,  in  twenty  years 
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time,  will  become  a  right.  *  *  *  There  must  be  an  injunc- 
tion restraining  the  defendants  from  causing  or  suffering  any  foul 
water  to  flow  from  their  dye-works  into  the  river  Hebble  above, 
or  within  the  limits  of  the  land  adjoining  the  river,  purchased  by 
the  plaintiffs  of  the  defendants,  and  conveyed  to  the  plaintiffs  by 
the  defendants,  etc.,  so  as  to  affect  the  water  opposite  the  said 
land  to  the  damage  and  injury  of  the  plaintiffs  as  owners  of  the 
said  land  and  of  a  moiety  of  the  said  river  opposite  thereto." 

Sec.  724.  There  can  be  no  prescription  for  a  public  nuisance 
of  any  kind  or  description,  and  as  to  whether  or  not  a  person 
exercising  a  trade  or  occupation  which  is  a  public  nuisance,  can 
acquire  a  prescriptive  right  to  carry  on  the  same  as  against  pri- 
vate or  individual  rights,  is  a  question  which,  in  this  country, 
has  never  been  definitely  settled,  but  I  think  there  can  be  no 
question  but  that  as  a  result  of  all  the  cases,  such  a  right  is  not 
generally  recognized.  In  Mills  v.  Hall,  9  Wend.  (N.  T.)  315, 
the  plaintiff  brought  an  action  against  the  defendant  for  main- 
taining a  dam,  whereby  the  water  of  a  stream  was  set  back  upon 
his  premises  in  such  a  manner  as  to  become  stagnant,  whereby 
the  atmosphere  was  impregnated  with  unwholesome  vapors  that 
produced  sickness  in  his  family.  The  defendant  set  up  a  pre- 
scriptive right  to  maintain  the  dam  so  as  to  flood  the  lands  in  the 
manner  charged  in  the  declaration,  and  this  fact  was  found  in  his 
favor  except  that  it  was  found  that  he  had  recently  constructed  a 
new  dam  upon  the  site  of  the  old  one,  and  that,  since  the  con- 
struction of  the  new  dam  the  fever  and  ague  had  broken  out  in 
the  vicinity,  which  was  traced,  by  a  loose  process  of  reasoning, 
to  the  vapors  arising  from  the  water  set  back  by  the  new  dam. 

Sutherlaot),  J.,  in  delivering  the  opinion  of  the  court,  said : 
"  There  is  no  such  thing  as  a  prescriptive  right  or  any  other  right 
to  maintain  a  public  nuisance.  Admitting  that  the  defendant's 
dam  has  been  erected  and  maintained  more  than  twenty  years, 
and  that  during  the  whole  of  that  period  it  has  rendered  the 
country  unhealthy,  such  length  of  time  can  be  no  defense  to  a 
proceeding  on  the  part  of  the  public  to  abate  it,  or  an  action  by 
an  individual  for  the  special  damage  which  he  may  home  sus- 
tained from  it.    If  the  defendants  have,  for  more  than  twenty 
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years,  been  permitted  to  overflow  the  plaintiffs  land  with 
their  mill-dam,  so  far  as  the  in jnry  to  the  land  is  concerned,  they 
have,  by  that  length  of  permission,  acquired  a  right  to  U6e  it  in 
that  manner  and  are  not  responsible  in  damages  to  the  plaintiff 
therefor.  So  a  man  may  overflow  his  own  land,  and  if  such 
overflow  spreads  disease  and  death  through  the  neighborhood  it 
may  be  abated,  and  he  must  respond  in  damages  for  the  special 
injury  which  any  individual  may  have  sustained  from  it,  and  it 
would  seem  to  be  very  absurd  to  contend  that  the  defendants,  in 
a  case  like  this,  would  have  greater  rights  or  immunities."  • 

Seo.  725.  In  Begma  v.  Brewster,  8  Up.  Can.  E.  (C.  B.)  208, 
a  similar  question  arose  under  a  prosecution  for  maintaining  a 
dam,  whereby  a  large  tract  of  country  was  flooded,  and,  the 
water  becoming  stagnant,  emitted  unwholesome  gases,  that  spread 
disease  in  the  vicinity,  and  where,  also,  the  water  flooded  a  high- 
way. In  that  case,  the  defendant  set  up  a  prescriptive  right  to 
maintain  the  dam;  but  Dbapeb,  C.  J.,  said:  "It  was  urged  at 
the  trial  that  the  dam  had  been  erected  for  more  than  twenty 
years.  For  the  purpose  of  establishing  an  easement,  affecting 
private  rights  of  others,  this  would  be  sufficient,  generally 
speaking,  but  it  is  not  so  when  the  consequences  of  this  act  are 
a  public  nuisance." 

Seo.  726.  In  Bhodes  v.  Whitehead,  27  Tex.  304,  it  was  held, 
that  no  prescriptive  right  can  he  acquired  to  maintain  a  public 
nuisance,  and  that  if  the  damming  up  of  water,  though  in  pur- 
suance of  a  prescriptive  right,  creates  or  causes  such  annoyance 
as  seriously  to  impair  the  comfortable  enjoyment  of  property  by 
reason  of  noxious  smells,  or  as  causes  sickness  in  the  immediate 
neighborhood,  it  is  a  private  nuisance  also,  and  actionable  as  such 
at  the  suit  of  any  person  who  suffers  special  damage  therefrom. 
The  reason  is,  that,  heing  a  puiUe  offense,  it  is  unlawful  in  its 

•Taylor  v.  People,  6  Parker's  Cr.  (N.  T.),  534 ;  Elkins  d.  State,  3  Humph. 

363;  Com.  «.  Upton,  6  Gray  (Mass.),  (Tenn.)  543;   Com.  <o.  Van  Sickle, 

475;    Howell    ®.    McCoy,    3    Rawle  Brightley  (Penn.),  69  ;  E.  R.  Co.  v.  State, 

(Penn.),  256 ;  Weld  v.  Hornby,  7  East,  20  Md.  157 ;  Guring  n.  Barfleld,  16  C. 

199;   Com.  v.  Mettenberger,  7  Watts  B.   (N.  S.)  597;    Morton  v.  Moore,  15 

(Penn.)  69  ;  Fowler  ».  Saunders,  Cro.  Gray  (Mass.),  573 ;  Trotter  ».  Mayor,  4 

Jac.  446 ;  Mills  v.  Hall,  9  Wend.  (N.  T.)  Green  (N.  J.),  46 ;  Cross  v.  Morristown, 

315 ;  People  v.  Cunningham,  1  Denio  18  N.  J.  305. 
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inception  and  in  its  continuance,  and,  being  unlawful  to  the 
public  in  its  aggregate  capacity,  it  can  never  become  lawful  by 
any  length  of  exercise  against  the  individual  members  of  the 
public.  But  this  must  be  understood  subject  to  this  qualifica- 
tion, that  a  prescriptive  right  may  be  acquired  as  against  indi- 
vidual rights,  by  the  exercise  of  a  trade  that  is  a  public  nuisance 
in  all  respects,  except  that  which  makes  it  a  public  offense. 

In  Mills  v.  Hall,  the  dam  of  the  defendant  was  declared  a  public 
nuisance,  in  that  it  set  the  water  back  and  rendered  it  stagnant, 
whereby  it  bred  disease  in  the  neighborhood,  and,  for  those 
results,  the  court  said  it  was  a  nuisance,  both  indictable  and 
actionable ;  but,  nevertheless,  it  was  an  actionable  nuisance  only 
to  that  extent.  The  owners  of  land  flooded  by  the  water  could 
not  maintain  an  action  for  that  injury,  because  to  that  extent  the 
defendant  had  acquired  a  right  against  them  by  long  user. 

In  Regvna  v.  Brewster,  the  same  doctrine  was  held,  as  also  in 
Rhodes  v.  Whitehead,  and  the  doctrine  of  these  cases,  although 
evidently  reached  without  any  very  elaborate  process  of  reasoning, 
and  without  any  particular  thought  as  to  their  result,  nevertheless 
embody  the  law  as  recognized  in  the  courts  of  this  country,  and 
are  supported  by  principle  and  authority. 

Sec.  727.  "Where  a  nuisance,  producing  no  tangible  or  sensible 
injury  to  the  property  itself,  is  located  in  the  vicinity  of  vacant 
lands,  or  lands  not  laid  out  or  used  for  building  purposes,  no 
prescriptive  right  is  acquired  except  by  twenty  years'  user  after 
the  land  has  been  laid  out  into  "building  lots,  or  actually  built 
upon.1  No  actionable  injury  can  be  said  to  have  occurred  until 
the  land  has  been  applied  to  some  beneficial  purpose ;  nor  then, 
unless  the  nuisance  is  so  extensive  as  to  impair  the  comfortable 
enjoyment  of  the  property,  consequently,  no  right  can  be  acquired, 
except  as  before  stated,  for  no  cause  of  action  accrues. 

Sec.  728.  We  have  not  the  space  to  pursue  this  matter  further, 
and  will  close  this  chapter  by  saying,  that  when  a  prescriptive 
right  is  once  acquired,  it  cannot  generally  be  lost,  except  by  a 

1  Peck  v.  Elder,  3  Sandf .  (N.  T.  S.  C.)  tion.  Dana  v.  Valentine,  5  Mete.  (Mass.J 

126,  where  it  was  held  that  the  dimi-  1 ;  Brady  v.  Weeks,  3  Barb.  (N.T.  S.  C.) 

nution  of  the  value  of  building  lots  by  156. 
a  nuisance  forms  good  basis  for  an  ac- 

94  • 
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non-user  for  a  period  equal  to  that  required  to  gain  it,'  and  an 
adverse  user  by  the  owner  of  the  estate.  The  neglect  to  use  the 
right  is  merely  evidence  from  which  an  abandonment  may  be 
presumed  ;  but,  unless  accompanied  by  an  adverse  user,  it  may 
be  rebutted  and  explained  in  such  a  way  as  to  support  the  right." 

up  the  logs  and  done  other  acts  adverse 
to  the  right  for  a  period  of  thirty  years, 
it  was  held  that  the  right  was  lost, 
See  Wiggins  <o.  McCleary,  49  N.  T.  346 
Bannor  v.  Augier,  2  Allen  (Mass.),  128 
Arnold  v.  Stevens,  24  Pick.  (Mass.)  106 
Smiles  v.  Hastings,  24  Barb.  (N.  Y.)  44 
Pope  ®.  O'Hara,  48  N.  Y.  446 ;  Owen 
v.  Field,  102  Mass.  114;  Hoffman  v. 
Savage,  15  id.  130 ;  Butz  v.  Thrie,  1 
Rawle  (Perm.),  218.  And  the  same 
elements  of  enjoyment  by  the  servient 
owner  and  acquiescence  by  the  domi- 
nant owner  must  exist,  as  in  the  case 
of  acquiring  the  original  right.  Yeakle 
v.  Nace;  2  Whart.  (Penn.)  123 ;  Hayford 
v.  Spokesfield,  100  Mass.  491.  In  Coke's 
Litt.  1146,  the  rule  adopted  by  the 
courts  is  laid  down  thus :  "  The  title, 
being  once  gained  by  prescription  or 
existence,  cannot  be  lost  by  interrup- 
tion of  possession  for  ten  or  twenty 
years,  but  by  interruption  of  the  right." 
But,  it  seems  that  time  is  not  so 
much  an  element  on  the  question  of 
the  abandonment  of  an  easement  as  in 
gaining  it.  Lord  Denman,  in  Begina 
v.  Chorley,  12  Q.  B.  515,  says :  "  We 
apprehend  that  an  express  release  of 
the  easement  would  destroy  it  at  any 
time,  so  the  eessor  of  use,  coupled  with 
any  act  clearly  indicative  of  an  inten- 
tion to  abandon  the  right,  would  have 
the  same  effect."  A  similar  rule  was 
held  in  Railroad  Co.  v.  Covington,  2 
Barb.  (N.  Y.)  532,  where  a  railroad 
company,  having  an  easement  to  main- 
tain a  railroad  over  one's  land,  took 
up  the  rails  and  ceased  to  use  it,  and 
conveyed  the  road-bed  to  other  parties, 
the  court  held  that  this  operated  as 
an  abandonment  of  the  easement,  al- 
though the  non-user  had  been  for  but 
a  short  period. 


1  Dyer®.  Sanford,  9  Mete.  (Mass.)  395; 
Crossley  v.  Lightowler,  L.  R.  (Eq.  CaB.) 
292 ;  Veghte  v.  Canal  Co.,  4  C.  E.  Green 
(N.  J.),  156 ;  Hilary  v.  Walker,  12  Ves. 
239  ;  Doe  o.  Hilder,  2  B.  &  Aid.  791. 

2  In  Ward  v.  Ward,  the  question  as 
to  the  effect  of  non-user  came  up  in  an 
action  of  trespass  quare  clausum.  It 
appeared  that  the  defendant's  prede- 
cessors had  formerly  used  the  way,  for 
entering  upon  which  this  action  was 
brought,  for  a  period  of  more  than 
twenty  years,  but  the  way  had  been 
disused  since  1814  by  reason  of  the 
defendant's  predecessors  having  hired 
a  shorter  way  of  the  plaintiff.  The 
plaintiff  insisted  that,  by  this  non-user 
for  more  than  twenty  years,  the  right 
to  the  old  way  by  prescription  was 
lost,  the  presumption  being  that  the 
way  was  abandoned.  Aldebson,  B., 
said. :  "  The  presumption  of  abandon- 
ment cannot  be  made  from  the  mere 
fact  of  non-user.  There  must  be  other 
circumstances  in  the  ca.se  to  raise  the 
presumption.  The  right  is  acquired 
by  adverse  enjoyment.  The  non-user, 
therefore;  must  be  the  consequence 
of  something  which  is  adverse  to  the 
user."  The  non-user  may  be  explained, 
as  by  showing  that  the  person  had  no 
occasion  for  it,  and,  unless  there  is  an 
adverse  user  by  the  owner  of  the  es- 
tate, or  such  a  state  of  facts  as  clearly 
indicate  an  abandonment,  it  cannot  be 
predicated  of  non-user  alone.  Corning 
v.  Gould,  16  Wend.  (N.  Y.)  535;  Far- 
rar  v.  Cooper,  34  Me.  400;  Hatch  v. 
Dwight,  17  Mass.  489 ;  Witzell  v.  Pas- 
chall,  3  Rawle  (Penn.),  82.  In  Jennison 
®.  Walker,  11  Gray  (Mass.),  425,  there 
was  an  express  grant  to  lay  an  aque- 
duct through  the  plaintiff's  land,  but 
the  defendant's  grantors  having  ceased 
to  use  it,  and  the  plaintiff  having  taken 
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OHAPTEE  TWENTY-EIEST. 

ABATEMENT     OF    PUBLIC    NUISANCES    BY  ACT   OF   PEIVATE  PEB80N8. 

Sec.  729.  Private  person  cannot  abate  a  public  nuisance. 

730.  Any  person  who  sustains  special  injury  from,  may. 

731.  Instances  of  nuisances  that  cannot  be  abated. 

732.  Meeker  v.  Tan  Bensselaer. 

733.  Abatement  of  buildings.    Jones  v.  Williams. 

734.  Davis  v.  Williams. 

735.  Harvey  ®.  Dewoddy,  and  other  cases  reviewed. 

736.  Burnham  v.  Hotchkiss  reviewed. 

737.  No  purely  public  nuisance  can  be  abated  by  private  persons. 

Sec.  729.  A  private  person  may  not  of  his  own  motion  abate 
a  strictly  public  nuisance  under  any  circumstances.  The  offense 
is  one  which  can  only  be  reached  and  prevented  by  indictment  or 
by  proceedings  in  equity  at  the  suit  of  the  people  by  its  proper 
officers.' 

In  view  of  the  many  loose  expressions  that  have  been  incor- 
porated into  the  opinions  of  courts  when  deciding  questions  of 
this  character,  and  of  the  gross  errors  committed  by  nearly  all  of 
the  elementary  writers  who  have  treated  upon  this  subject  in 
laying  it  down  as  a  rule  of  the  law,  that  "  a  public  nuisance  may 

1  Brown  u.  Perkins,  12  Gray  (Mass.),  stone's  time,  and  it  has  now  come  to  be 

89 ;  Griffith  v.  McCollum,  46  Barb.  (N.  understood    that    a    public    nuisance 

T.  S.  C.)  561 ;  Moody  v.  Supervisors,  does  not  necessarily  consist  in  an  act 

id.  659  ;  Ely  v.  Supervisors,  36  N.  T.  or  thing  which  does,  in  fact,  annoy  all 

297 ;  Gray  v.  Ayers,  7  Dana  (Ky .),  375;  the  public,  but  in  that  which  may  annoy 

Harrower  t.  Ritson,  37  Barb.  (N.T.  S.C.)  all  who  come  in  contact  with  it,  and 

301;    Barclay  n.    Commonwealth,  25  that  for  all  purely  public  nuisances,  the 

Penn.   St.  503 ;  Blodgett  v.  Syracuse,  only  legal  redress   is  by  indictment, 

36  Barb.  (N.  T.  S.  C.)  526 ;  State  v.  -while  for  primate  and  special  injuries 

Keenan,2  Ames  (R.  I.),  497  ;  Weloh  v.  only,  sustained  by  individual  members 

Stowell.  2  Doug.  (Mich.)  332.  In  Blacks,  of   the   public,  can   redress  be  had, 

Com.    vol.    3,    p.    216,    that    learned  either   by    abatement     at    the    mere 

commentator  says :  "Public  or  common  motion  of  an  individual  or  by  a  pri- 

nuisances  are  those  which  affect  the  vate  action  for  damages',  and  that  a 

public,  and  are  an  annoyance  to  aU  the  right  of  action  must  always  exist  as  a 

king's  subjects"  and  doubtless  from  condition  precedent  to  an  abatement 

following  out  this  definition  of  the  sub-  at  the  hands  of  a  private  person, 

ject,  all  the  inconsistencies  in  reference  But  see  Gunter  v.  Geary,  1  Cal.  463, 

to  the  abatement  of  public  nuisances  where  the  court  say  that  any  person 

by  individual  action,  have  arisen.    But  in  the  community  may  abate  a  public 

this   definition  has   been   essentially  nuisance  although  it  causes  him  no 

modified  by  the  courts  since  Black-  immediate  damage. 
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be  abated  by  any  person,"  the  foregoing  proposition  may  seem 
unwarranted,  but  whatever  general  notions  may  exist  to  the 
contrary,  it  is  sustained  by  the  judgment  of  every  respectable 
court,  and  is  the  law  both  in  this  country  and  in  England.  It 
.  must  be  borne  in  mind  that  a  public  nuisance  strictly,  is  one  that 
produces  a  common  injury  and  damage  to  the  public,  so  that  one 
person  cannot  be  said  to  sustain  any  special  or  particular  damage 
apart  from  the  rest  of  the  public,  and  that  a  mixed  nuisance  is 
one  which  is  both  public  and  private.  That  is,  a  nuisance  that 
while  it  produces  injury  and  damage  to  so  many  persons  that  it  is 
indictable  as  a  public  offense,  at  the  same  time  inflicts  a  special 
and  particular  damage  upon  one  or  several  individuals  ^part  from 
and  in  excess  of  the  common  injury,  so  that  at  the  same  time  the 
persons  so  injured  may  sustain  actions  for  the  damage  sustained 
by  them. 

Seo.  730.  Any  person  who  sustains  a  special  injury  or  damage 
from  a  public  nuisance  to  an  extent  that  will  support  an  action  at 
law,  may  abate  the  same  of  his  own  motion,  doing  no  more  dam- 
age than  is  necessary  to  protect  his  rights  and  prevent  a  recurrence 
of  damage  from  the  nuisance  abated.1 

1  Brown  v.  Perkins,  12  Gray  (Mass.),  shooting,  he  mast  be   actually  attaek- 

83 ;  Fort  Plain  Bridge  Co.  v.  Smith,  30  ing  the  party  at  the  time"    South  Caro- 

N.  T.  44 ;  Lansing  r>.   Smith,  8  Cow.  lina  Railroad  Co.  -o.  Moore,  28  Ga.  398. 

(N.  T.)  146 ;  Pierce  t>.  Dart,  7  id.  609.  In  Selman  v.  Wolfe,  27  Texas,  68,  the 

In  Fort  Plain  Bridge  Co.  v.  Smith,  court  say :  "  The  obstruction  of  a  navi- 

eupra,  the  court  say :  "  But  assuming  gable  river  constituting  a  highway  is 

that  this  is  a  public  highway  and  that  a  public  nuisance,  and  may  be  abated 

the  bridge  is  an  obstruction  to  naviga-  by  a   person  who  is  thereby  injured 

tion  and  therefore  a  public  nuisance,  in  his  rights."    Arundel  v.  McCulloch, 

yet  no  one  has  the  right  to  abate  it,  or  10  Mass.  70.    In  Hopkins  v.  Crombie,  4 

sustain  an  action  for  damages  unless  N.  H.  520,  it  was  held  that  an  obstruc- 

he  has  himself  sustained  some  damage  tion  in  a  highway  could  not  be  abated 

not  sustained  by  the  rest  of  the  com-  by  an  individual  unless  it  actually 

mnnity.      If  the   plaintiff's  business  obstructed  the  passage.    In  Moffett  «. 

was  navigating  the  river,  or  if  the  new  Brewer,  1  Iowa,  348,  it  was  held,  that 

bridge  endangered  the  safety  of  the  in  order  to  justify  a  person  in  remov- 

plaintiff's  bridge,  then  aright  of  action  ing  any  nuisance,  it  must  appear  that 

to  restrain  the  erection  or  for  damages  the  nuisance  was  a  particular  injury 

might  be  maintained  depending  on  the  to  him  and  operated  prejudicially  at 

nature  of  the   injury  done  or  appre-  the  time  of  its  abatement  by  him. 

hended."  In  Lancaster  Turnpike  Co.  v.  Bog 

In  Morris  v.  Nugent,  7  Car.  &  Pay.  era,  2  Barr  (Perm.),  114,  it   was  held 

572,  Dbnman,  J.,  said:   "To  justify  that  a  nuisance  in  a  highway  might 

the  shooting  of  another's  dog,  it  is  not  be  abated  by  any  person,  and  a  private 

sufficient  to  show  that  he  is  of  a  fero-  nuisance  might  be  abated  by  any  pei- 

ciouB  disposition  and  at  large  (and  thus  son  whose  property  is  injured, 

a  public  nuisance).      To  justify  the  In  Rogers  v.  Sogers,  14  Wend.  (N.T.) 
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The  question  as  to  how  far  a  private  person  may  go  in  the 
abatement  of  a  public  nuisance  is  one  which  has  been  the  subject 
of  much  perplexity  and  apparent  conflict  of  doctrine  in  the  courts. 
I  say  apparent,  for  although  many  of  the  elementary  writers  upon 
the  subject  have  laid  it  down  as  the  law  that  any  person  may 
abate  a  public  nuisance,  and  dicta  to  that  effect  is  to  be  found  in 
many  of  the  cases,  yet  I  do  not  think  that  any  cases  really  war- 
rant this  statement  in  the  sense  in  which  it  is  generally  understood, 
or  to  the  extent  which  most  of  the  elementary  writers  have 
given  it.  This  confusion  and  error  has  resulted  from  a  failure  to 
keep  in  view  the  distinction  between  a  public  and  a  mixed  nui- 
sance, a  failure  to  properly  classify  and  distinguish  between  them. 
"Without  making  and  observing  this  distinction,  errors  will  con- 
stantly and  necessarily  arise,  and  the  cases  will  appear  contradict- 
ory, and  the  law  be  in  apparent  confusion,  when  in  reality  there 
is  no  real  conflict  or  confusion. 

Sec.  731.  A  common  scold  is  a  common  nuisance,  yet  no  one 
ever  dreamed  that  the  fact  that  she  was  a  common  scold,  and 
therefore  a  common  nuisance,  would  justify  one  in  pulling  out  the 
woman's  tongue,  or  doing  her  any  other  bodily  injury  as  a  means 
of  abating  the  nuisance. 

The  keeping  of  a  disorderly  house  is  a  common  nuisance,  but 
no  court  has  ever  yet  held  that  any  person  would  be  justified  in 
entering  the  house  and  driving  out  the  inmates,  destroying  their 
furniture,  or  doing  any  injury  to  their  property  or  persons. 

The  exhibition  of  a  stallion  in  a  public  place  has  been  held  to 
be  a  public  nuisance,  yet  no  one  has  any  idea  that  a  court  would 

181,  it  was  held  that  a  person  could  In  State  v.  Parrott,  71  N.  C.  311,  the 
not  abate  a  nuisance  in  a  highway  un-  owners  of  a  steamboat  running  upon 
less  it  operated  as  an  obstruction  to  a  navigable  river,  having  given  notice 
travel.  In  this  case  the  nuisance  con-  to  a  railroad  company  which  had 
sisted  in  a  deposit  of  a  quantity  of  erected  a  bridge  across  the  river,  to 
ashes  in  the  highway  near  the  defend-  provide  proper  draws  for  the  same,  and 
7>  titJ^iii^n.  w£*  .WonHatit  tb.  the  company  having  neglected  to  do  so, 
ant's  dwelling.  Ine  defendant  re-  the  own£r8  o(  tne  boat  having  arrived  at 
moved  them,  placing  five  or  six  bush-  the  bridge  with  their  boats,  and  being 
els  of  them  in  his  own  lots.  The  court  unable  to  pass,  tore  down  a  part  of  the 
held  that  his  action  was  unwarranted.  ^%^^^entZXstl^\t 
Dimes  v.  Petley,  15  vj.  H.  £Hi  ;  ilavies  boat  owners  for  the  abatement,  the  court 
v  Mann,  10  M.  &  W.  548  ;  Mayor  of  held  that  their  acts  were  lawful  and  fully 
Colchester®  Brook,  7  G.  B.  377 ;  Bate-  justified.  Because  a  bridge  across  a 
UOicnesier  o.oiuva.,i  ™.*>.  »i  ■  ,  stream  is  worthless,  decayed  and  danger- 
man  v.  Bluck,  18  id.  870;  Selman  v.  OUSian  individual  has  no  right  to  destroy 
Wolfe,  27  Texas,  68.  it.   Owens  v.  State,  52  Ala.  400. 
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justify  a  person  in  assaulting  the  person  exhibiting  the  horse,  or 
in  killing  the  horse  itself;  and  so  with  a  multitude  of  other  acts 
or  things,  which  we  will  not  stop  here  to  enumerate.  Yet  if  the 
doctrine  laid  down  in  the  elementary  works,  and  cropping  out  in 
the  loose  dicta  of  some  of  the  cases,  was  really  the  law,  carried 
out  to  its  legitimate  results,  it  would  warrant  acts  of  violence  and 
barbarity,  such  as  no  civilized  community  could  tolerate,  and  such 
a  condition  of  anarchy  and  disorder  as  would  be  wholly  in  sub- 
version of  law  and  the  public  peace.  But  no  such  condition  of 
things  can  arise,  for  the  law  will  not  uphold  or  tolerate  it.  The 
public,  through  the  intervention  of  the  law  as  administered  by 
the  courts,  avenges  its  own  injuries,  and  remedies  its  own  wrongs. 
No  individual,  under  any  circumstances,  is  justified  in  abating  a 
purely  public  injury,  and  should  he  attempt  the  experiment,  he 
would  find  himself  involved  in  serious  consequences. 

Again,  no  one  ever  entertained  an  idea  that  a  manufactory  that 
by  reason  of  its  operations  produced  such  noxious  smells  and 
vapors  as  to  produce  a  public  injury,  and  became  a  nuisance,  was 
at  the  mercy  of  any  person  who  might  see  fit  to  enter  into  and 
destroy  its  machinery.  If  such  were  the  rule,  a  stranger,  who 
suffered  no  inconvenience  from  its  operations,  a  resident  of 
another  city,  town  or  State  even,  might  with  impunity,  from 
motives  of  malice  or  mischief,  prey  upon  the  manufacturing  or 
other  interests  of  a  community  ad  libii/wm.  Such  would  be  the 
legitimate  fruits  of  the  doctrine,  and  the  law  would  thus  be  con- 
verted into  a  shield  to  be  used  by  any  man  or  set  of  men,  who 
desired  to  gratify  either  their  malice,  or  propensities  for  mischief. 

But  no  case  has  ever  warranted  any  such  doctrine.  The  courts 
with  some  few  exceptions,  which  will  be  noticed  hereafter,  have 
always  exercised  the  highest  and  most  rigid  caution  in  cases 
involving  these  questions. 

There  are  a  class  of  cases  where  the  injury  was  of  a  mixed 
character,  as  the  obstruction  of  a  highway  or  navigable  stream, 
where  the  obstructions  have  been  of  such  a  character  as  to  inter- 
fere with  travel  over  them,  in  which  the  courts  have  held  that 
any  person  might  abate  the  obstruction.  But  this  has  been  pre- 
dicated upon  the  idea  that  every  person  has  an  equal  right  to  an 
unobstructed  passage  over  a  highway  or  navigable  stream,  and 
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that  any  obstruction  of  that  is  the  obstruction  of  the  right  of 
every  person  in  an  equal  degree,  whenever  he  chooses  to  exercise 
it.  To  this  extent  some  of  the  early  cases  have  gone.  But 
beyond  that  they  have  not  gone,  if  so,  in  isolated  cases,  it  has 
been  upon  special  grounds  and  for  special  reasons,  that  seemed  to 
be  warranted  by  the  peculiar  circumstances  of  the  case. 

Sec.  732.  The  case  of  Meeker  v.  Van  Rensselaer,  li  Wend. 
397,  is  frequently  cited  in  support  of  the  general  doctrine  that 
any  public  nuisance  may  be  abated  by  any  person,  but  an  exami- 
nation of  the  case  shows  that  it  does  not  warrant  the  doctrine ; 
neither  will  it  warrant  the  doctrine  that  a  house  in  such  a  condi- 
tion will,  at  all  times,  or  indeed  at  any  time,  except  under  peculiar 
circumstances,  be  a  nuisance  even.  In  that  case  the  defendant, 
with  others,  citizens  of  the  city  of  Albany,  during  a  season  when 
the  Asiatic  cholera  was  prevailing  to  an  alarming  extent  in  the 
country,  and  when  the  highest  degree  of  care  in  the  sanitary  con- 
dition of  every  building,  whether  in  city  or  country,  was  essential 
to  prevent  the  approach  of  the  disease,  pulled  down  a  tenement 
house  belonging  to  the  plaintiff.  The  house  was  cut  up  into 
small  tenements,  and  was  occupied  by  a  large  number  of  the  poor- 
est classes  in  the  community,  who  suffered  the  premises  to  remain 
in  such  a  filthy  condition  as  to  justify  serious  apprehensions  on 
the  part  of  citizens,  even  in  ordinary  times,  of  its  deleterious 
effects  upon  the  health  of  the  community,  but  which,  especially 
at  a  time  ivhen  this  fearful  epidemic  was  devastating  the  country, 
was  as  much  a  source  of  danger  to  the  health  and  lives  of  the 
people  of  the  city,  or  any  person  coming  to  it,  as  a  powder 
magazine,  with  a  burning  torch  suspended  in  close  proximity  to 
its  explosive  and  death-dealing  contents.  The  defendant  in  this 
case  was  a  resident  and  alderman  in  the  Fifth  ward  of  the  city 
of  Albany,  and  was  directly  and  personally  interested  in  the 
preservation  of  its  health,  and  in  the  promotion  and  improve- 
ment of  its  sanitary  condition.  He  justified  his  conduct  in  the 
premises,  upon  the  ground  that  the  building  in  the  manner  in 
which  it  was  used,  and  the  condition  that  it  was  in,  was  a  public 
nuisance,  and  dangerous  to  the  lives  and  health  of  the  city. 
The  court  held  that,  under  these  circumstances,  the  house  was 
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a  public  nuisance,  and  that  the  defendant  was  justified  as  one  of 
the  public  in  abating  it ;  and  Savage,  J.,  said,  "as  a  citizen  of 
the  Fifth  Ward,  the  defendant  was  interested  in  preserving  the 
public  health,  and  especially  as  an  alderman,  he  was  fully  justi- 
fied in  all  he  did."  They  found  that  the  defendant  had  a  per- 
sonal interest  in  the  abatement  of  the  nuisance,  and  there  is 
not  a  word  in  the  opinion  of  the  court  that  indicates  that  if  he 
had  had  no  interest,  the  act  would  have  been  justified.  But 
apart  from  the  peculiar  and  extraordinary  circumstances  that 
existed,  the  extreme  peril  in  which  it  involved  the  inhabitants  of 
the  city,  which  could  not  wait  the  laws'  delay,  the  proceedings 
resorted  to  by  the  defendant  could  not  have  been  justified.  The 
house  was  not  necessarily  a  nuisance ;  it  was  only  the  use  to  which 
it  was  put,  and  the  condition  in  which  it  was  allowed  to  remain 
as  to  cleanliness,  that  made  it  obnoxious  to  the  law,  and  under 
ordinary  circumstances  it  would  have  been  incumbent  upon  the 
defendant  to  have  given  notice  to  the  owner  to  change  the  char- 
acter of  its  occupancy  and  its  condition,  before  he  would  have 
been  justified  in  tearing  it  down. 

Sec.  733.  In  Jones  v.  Williams,  11  M.  &  W.  176,  Paekeb, 
B.,  discusses  this  very  question,  and  ably  reviews  the  authorities 
bearing  upon  this  point,  and  after  stating  the  instances  in  which 
notice  must  be  given,  he  said:  "But  it  may  be  necessary  in 
some  cases  where  there  is  such  immediate  danger  to  life  or 
health  as  to  render  it  unsafe  to  wait,  and  make  it  lawful  to 
remove  without  notice."  This  being  the  rule,  the  case  under 
consideration  came  fairly  within  its  provisions. 

But  the  house  was  occupied  at  the  time  by  some  forty  or 
fifty  persons,  and  the  rule  in  reference  to  the  abatement  of 
nuisances  is,  that  it  must  be  done  without  riot  or  danger  to 
the  public  peace.  And  there  is  still  another  rule,  that  a  house 
cannot  be  torn  down  while  any  one  is  actually  occupying  it. 
In  Perry  v.  Fishowe,  8  Ad.  &  El.  757,  this  question  arose 
where  the  building  itself  was  the  nuisance.  This  was  an  action 
of  trespass  for  pulling  down  the  plaintiff's  dwelling-house,  while 
the  plaintiff  and  his  family  were  in  it.  The  defendant  justified 
upon  the  ground  that  he  had  a  right  of  common  upon  the 
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" locus  in  quo"  for  the  pasture  of  his  sheep,  and' that  the  house 
interfered  with  this  right.  The  court  held  that  the  house  was  a 
nuisance  as  claimed,  but  Lord  Denman  in  delivering  the  opinion 
of  the  court,  said :  "  While  the  plaintiff  might  have  pulled 
down  the  house,  yet  he  could  not  do  it  while  any  one  was  in  it ; 
for  it  is  well  understood  that  no  man  may  abate  a  nuisance  in 
£ujha  way  as  to  disturb  the  peace."  In  a  later  case,  that  of 
Burling  v.  Reid,  11  Q.  B.  904,  the  court  held  that  where  a 
dwelling-house  was  a  nuisance  by  reason  of  its  violation  of  one's 
rights,  the  person  might,  after  reasonable  notice  and  a  request  to 
the  party  occupying  it,  to  remove  it,  pull  it  down,  even  though 
the  party  is  actually  inhabiting  and  present  in  it  at  the  time. 
But  the  court  based  its  decision  upon  the  ground  that  a  reason- 
able notice  had  been  given,  and  a  request  made  of  the  plaintiff 
to  remove  it  himself,  and  in  this  respect  differed  from  the  case 
of  Perry  v.  Fishowe. 

Sec.  734.  In  Davies  v.  Williams,  16  Q.  B.  546,  the  ques- 
tion again  came  before  the  courts,  and  while  the  court  in 
this  case,  as  in  that  of  Burling  v.  Reid,  adopted  the  doctrine 
of  Perry  v.  Fishowe,  in  cases  where  no  notice  or  request  to 
remove  existed,  yet  it  held  that  where  a  dwelling-house  was 
an  obstruction  to  a  right,  and  the  person  occupying  it  neglected 
to  remove  after  reasonable  notice  and  request  to  do  so,  the  house 
might  be  torn  down  while  he  was  actually  in  it.  The  case  of 
Meeker  v.  Van  Rensselaer  cannot  be  tortured  into  the  support  of 
the  idea  that  any  person  may  abate  a  public  nuisance,  whether 
he  has  an  interest  in  the  matter  or  not.  There  is  nothing  in 
the  case  that  warrants  snch  a  doctrine.  The  case  stands  upon 
peculiar  grounds,  and  except  for  the  peculiar  and  extraordinary 
facts  of  the  case,  the  action  of  the  court  would  have  been  wholly 
unjustifiable.  The  epidemic  was  spreading  through  the  country 
with  rapid  strides,  carrying  terror  and  death  in  its  path.  The 
highest  degree  of  cleanliness  was  rendered  absolutely  indispen- 
sable as  a  precautionary  measure  to  prevent  its  fearful  ravages. 
This  tenement  was  in  its  occupancy  and  condition  a  direct  invi- 
tation to  the  approach  of  the  disease.  Instant  action  was  neces- 
sary. Suits  to  eject  the  tenants  would  cause  delay,  and  resort  to 
95 
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such  proceedings  would  not  be  of  any  avail.  The  mischief  ^ouid 
ensue  before  the  necessary  legal  steps  were  completed,  and  the 
very  purpose  of  the  law  in  conferring  this  "  summary  method 
of  doing  himself  justice"  would  have  been  defeated.  The 
defendant  being  a  resident  of  the  city,  and  within  the  sphere 
of  the  dangerous  effects  to  be  apprehended  from  this  nuisance, 
was  fully  justified  in  all  he  did. 

Seo.  735.  In  Ha/ney  v.  Dewoody,18  Ark.  252,  the  court,  in 
rendering  its  opinion  in  the  case,  among  other  things  say,  "  it 
seems  that  any  person  may  abate  a  common  nuisance,"  but  an 
examination  of  the  case  shows  that  no  such  question  really  arose 
or  was  decided  in  the  case.  It  is  merely  one  of  those  loose  and 
careless  expressions  which  courts  sometimes  make  without  think- 
ing that  they  will  be  tortured  into  the  establishment  of  a  general 
doctrine.  This  was  an  action  against  the  mayor,  common  council 
and  constable  of  Des  Arc  for  pulling  down  a  house  belonging  to 
the  plaintiffs,  standing  in  a  thickly  settled  part  of  the  city,  which 
authorized  the  removal  of  public  nuisances  by  the  officers  who, 
in  this  instance,  committed  the  act  charged  in  the  plaintiff's  com- 
plaint. The  court  held  that  the  building  was  a  public  nuisance 
by  reason  of  its  being  unoccupied  by  the  plaintiff  or  his 
tenants,  and  because  it  was  used  by  others  in  such  a  way  as  to 
make  it  an  annoyance  to  the  public,  by  endangering  their  lives 
and  property  by  fire.  The  defendant  gave  the  plaintiff  notice  to 
remove  the  house,  which  he  neglected  to  do,  and  having  given 
him  the  time  specified  in  the  ordinance,  they  went  on  in  pursu- 
ance of  its  provisions  and  removed  the  house.  The  court  held 
that  their  action  was  legal  and  justifiable  under  the  ordinance. 
And  the  court  was  right,  because  the  legislature  having  clothed 
the  city  government  with  power  to  provide  for  the  removal  of 
public  nuisances  within  the  city  limits,  it  was  competent  for  the 
city  government  to  designate  by  ordinance  what  officers  should 
perform  the  duty,  and  they  were  protected  in  all  they  did  within 
a  reasonable  exercise  of'  their  powers.  But  if  the  removal  had 
been  effected  by  private  persons,  having  no  special  interest  at 
stake,  and  whose  rights  were  in  no  wise  jeopardized  by  the  build- 
ing, it  is  quite  evident  from  the  language  of  the  court  that  they 
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would  not  have  held  that  they  were  justified,  because  "  any  person 
may  abate  a  public  nuisance."  A  house,  when  it  becomes  a  nui- 
sance, may  be  pulled  down,  as  well  as  a  fence,  or  a  shed,  or  a 
barn.  The  fact  that  it  is  a  house  does  not  give  it  any  more 
immunity  from  the  exercise  of  this  right  on  the  part  of  persons 
specially  injured  thereby  than  any  other  class  of  property.  This 
was  held  by  Lord  Raymond  in  Bex  v.  Bappineau,  1  Strange, 
688,  and  in  all  the  authorities  cited  infra.  The  case  of  Dewey 
v.  White,  1  Moody  &  Malkins,  56,  is  often  cited  in  support  of 
this  right.  That  was  an  action  of  trespass  against  the  defend- 
ants, who  were  firemen,  for  pulling  down  a  stack  of  chimneys 
in  the  vicinity  of  a  conflagration,  whose  condition  was  such  as  to 
endanger  the  safety  of  those  in  extinguishing  the  fire,  the  defend- 
ants among  the  rest.  The  court  held  that  the  chimneys  in  the 
condition  in  which  they  were,  and  under  the  circumstances,  were 
a  nuisance,  and  that  the  defendants  were  justified  in  pulling 
them  down.  This  is  clearly  within  the  rule,  for  any  thing  which 
endangers  the  safe  passage  of  people  along  a  public  street  is  a 
mixed  nuisance.  It  may  or  it  may  not  inflict  actual  injury  and 
damage  upon  a  person  exercising  his  right  of  passing  along  the 
street,  but  every  person  has  a  right  to  absolute  safety  in  that 
respect,  and  every  thing  clearly  in  violation  of  that  right  may  be 
abated,  upon  the  principle  that  a  person  need  not  wait  until  the 
damage  is  actually  inflicted,  where  the  injury  involves  the  safety 
of  one's  life  or  person.  Such  a  nuisance  violates  the  rights  of 
individuals  as  well  as  of  the  public,  as  much  as  an  actual  obstruc- 
tion of  a  highway.  In  vol.  1,  p.  829,  of  Bishop's  Criminal  Law, 
the  author  says:  "If  the  nuisance  is  a  private  one,  persons 
whose  interests  are  prejudiced  by  it  may,  without  resorting  to 
legal  proceedings,  go  upon  the  ground  and  abate  it.  If  it  is  a 
public  nuisance  it  may  be  abated  by  any  one,"  and  he  cites 
Benwick  v.  Morris,  7  Hill  (K  Y.),  575  ;  Arundel  v.  McGulloch, 
10  Mass.  70 ;  Wetmore  v.  Tracy,  14  Wend.  250 ;  EalVs  Case, 
1  Mod.  76 ;  Low  v.  Knowlton,  26  Me.  128,  to  support  his  state- 
ment. Benwick  v.  Morris,  referred  to,  was  an  action  of 'tres- 
pass against  the  defendants  for  cutting  away  a  part  of  a  dam 
erected  by  the  defendant  across  the  Harlem  river  under  an  act  of 
the  legislature,  and  the  defendant,  with  others  who  were  interested 
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in  the  navigation  of  the  rvoer,  justified  the  act  on  the  ground 
that  the  dam  was  a  public  nuisance,  and  obstructed  him,  with 
others,  in  the  free  navigation  of  the  river.  The  court  says, 
"  that  the  act  of  the  legislature  does  not  prevent  its  being  abated 
in  the  usual  way  by  individuals,  at  the  peril  of  showing  that  it 
was  a  nuisance,  and  that  they  did  no  unnecessary  injury  in 
removing  it."  The  question  as  to  whether  a  stranger,  having  no 
interest  in  the  navigation  of  the  river,  might  have  abated  the 
obstruction,  was  neither  raised  nor  decided  in  the  case. 

Arundel  v.  McGulloch,  10  Mass.  70,  was  an  action  of  trespass 
for  cutting  down  and  tearing  away  a  bridge  within  the  town  of 
Arundel.  The  defendant  cut  down  the  bridge  because  it  was  a 
nuisance,  and  obstructed  him  in  the  navigation  of  the  river,  and 
justified  upon  that  ground.  The  court  says :  "  And  it  is  clear 
that  when  any  public  way  is  unlawfully  obstructed  any  indi- 
vidual who  wants  to  use  it  in  a  lawful  way,  may  remove  the 
obstruction." 

Wetmore  v.  Tracy  was  an  action  of  trespass  against  the 
defendant  for  tearing  down  a  fence  erected  by  the  plaintiff  in 
the  center  of  the  beaten  track  of  the  highway,  and  the  defend- 
ant justified  upon  the  ground  that  it  was  a  complete  obstruction 
of  the  highway,  and  obstructed  him,  with  others  who  assisted  in 
its  removal,  in  their  passing  over  the  road.  It  is  true  that  Nel- 
son, J.,  among  other  things,  says :  "  Any  person  may  abate  a 
public  nuisance,"  and  he  cites  2  Burns,  Justice,  p.  563,  and 
Hawkins,  p.  408,  §  61,  as  authority  for  the  statement.  Hawk- 
ins says  no  such  thing  in  the  section  referred  to.  He  simply 
says,  "In  what  manner  all  other  annoyances  obstructing  the 
highway  are  to  be  removed,  it  seems  clear  that,  by  the  common 
law,  any  one  may  abate  a  nuisance  to  a  highway"  and  the  section 
referred  to  in  Burns,  Justice,  refers  to  the  above  section  from 
Hawkins  as  his  authority.  It  is  true  the  learned  judge  says  that 
"the  question  was  discussed  in  Hart  v.  The  Mayor,  etc.,  7 
Wend.  589,  and  that  no  doubt  was  expressed  about  the  right." 
But  no  such  point  was  decided  by  the  court  in  Hart  v.  The 
Mayor  of  Albany,  and  they  put  the  decision  upon  the  express 
ground  that  the  defendant  was  an  aggrieved  party,  and  as  such 
had  a  right  to  remove  the  obstruction,  and  the  head-notes  to  the 
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case,  says :  "  "Whether  any  person  can  abate  a  public  nuisance, 
Quere  ?" 

Jacob  MaWs  case,  1  Modern,  76,  the  question  was  not  only  not 
raised,  but  no  such  doctrine  or  question  was  hinted  at  in  the  case, 
as  will  be  seen  by  reference  to  chapter  2,  where  that  case  is  fully 
reviewed  under  the  head  of  bowling  alleys. 

It  is  by  such  reckless  statements  made  by  elementary  writers, 
and  loose  expressions  made  by  courts,  that  are  wholly  unwar- 
ranted, and  not  decided  in  the  cases  in  which  they  are  made,  and 
which  are  in  no  measure  supported  by  the  authorities  cited  by 
them,  that  the  idea  has  become  prevalent  that  "  any  person  may 
abate  a  public  nuisance." 

Sec.  736.  In  Bumham  v.  Hotchkiss,  14  Conn.  310,  "Williams, 
C.  J.,  says  :  "  We  consider  it  well  settled  that  a  common  nuisance 
may  be  abated  by  any  person,"  but  when  we  come  to  examine  the 
authorities  to  which  he  refers  as  settling  this  point,  we  find  that 
the  foundation  upon  which  he  predicts  his  statement  is  a  mere 
rope  of  sand,  and  that  the  court  in  this  case  directly  and  posi- 
tively decides  that  a  private  person  cannot  abate  a  public  nui- 
sance. He  says  that  Lord  Hale  says,  "  any  man  may  justify  the 
removal  of  a  common  nuisance  either  by  land  or  water,  because 
every  man  is  concerned  in  it."  He  then  refers  to  James  v.  Hay- 
ward,  Cro.  Car.  184,  which  was  a  case  where  a  new  gate  was 
erected  across  a  highway,  completely  blocking  travel  over  it. 
The  defendant  cut  it  down,  and  the  court  held  that  it  was  a 
nuisance,  and  that  the  defendant  was  justified  in  removing  it, 
although  the  court  were  divided  upon  this  question,  and  the  act 
was  only  justified  by  a  bare  majority  of  the  judges.  Lodie  v. 
Arnold,  2  Salk.  458,  also  referred  to  by  him,  was  a  case  where 
the  plaintiff  had  erected  a  house  across  the  highway  so  as  to 
entirely  prevent  travel  over  it,  and  the  defendant  tore  it  down, 
and  in  doing  so  the  material  fell  into  the  sea.  The  court  held 
that  no  action  would  lie  for  the  damage.  Hawkins'  P.  C,  vol. 
1,  chap.  76,  §  61,  is  also  referred  to  as  sustaining  his  position. 
The  section  referred  to  is  as  follows :  "  In  what  manner  all 
other  annoyances  obstructing  the  highway  are  to  be  removed,  it 
seems  clear  that  by  the  common  law  any  one  may  abate  a  nui- 
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sance  to  a  highway,  and  to  remove  the  materials,  bat  not  to  con- 
vert them  to  his  own  use."  And  Hart  v.  Mayor  of  Albany, 
9  Wend.  589,  671,  which  is  also  referred  to,  decided  no  such 
point.  The  statement  in  that  case  relied  upon  is  a  mere  dictum, 
and  was  not  accepted  by  the  court,  and  the  authorities  referred  to 
by  Senator  Edmunds  in  support  of  the  position  do  not  at  all 
warrant  the  dicta. 

These  are  all  the  authorities  referred  to  by  the  court,  from 
which  the  learned  judge  makes  the  sweeping  assertion  that  "  a 
common  nuisance  may  be  abated  by  any  person."  It  will  be 
seen  that  in  every  case  referred  to  by  the  court,  there  was  a  total 
obstruction  of  the  highway.  In  James  v.  Hayward,  by  a  gate 
unlawfully  continued.  In  Lodie  v.  Arnold,  a  house  built  across 
the  highway,  and  in  actions  for  damages  against  the  persons  who 
abated  the  obstructions,  the  court  held  that  the  persons  making 
the  removals  were  justified,  because  they  were  obstructions  to 
public  travel,  and  the  private  rights  of  the  parties  abating  them. 

The  section  quoted  from  Hawkins  does  not  in  any  measure 
sustain  the  general  position  of  the  court,  except  in  cases  of  actual 
obstruction  to  a  highway,  and  then  the  assumption  is,  that  the 
person  who  takes  the  pains  to  remove  the  nuisance  is  himself 
obstructed,  and  all  these  authorities  relate  entirely  to  nuisances 
existing  in  highways.  But  aside  from  this  general  error  into 
which  the  court  fell,  and  that  without  meaning  to  extend  the 
application  of  the  principle  beyond  the  class  of  obstructions  with 
which  it  was  dealing,  the  court  adopted  the  rule  that  in  order  to 
justify  the  defendant  in  his  action  in  the  premises,  even  though 
he  was  acting  under  the  direction  of  the  oflScers  who,  by  law,  had 
charge  of  the  repairs  of  the  highway,  he  must  show  that  the 
obstruction  was  a  nuisance,  and  that  it  actually  obstructed  the 
highway  and  rendered  it  less  commodious  for  the  purposes  of 
travel.  It  can  hardly  be  said  that  this  case,  or  any  of  those 
referred  to  therein,  furnish  very  good  authority  for  the  broad  doc- 
trine fraught  with  such  dangerous  consequences  that  a  common  nui- 
sance may  be  abated  by  any  person.  And  again,  it  will  be  observed 
that  the  judgment  of  the  court  was  in  direct  conflict  with  this  doc- 
trine. For  any  obstruction  of  a  highway  or  encroachment  thereon, 
whether  it  amounts  to  an  actual  obstruction  or  not,  is  a  public  nui- 


ABATEMENT  OE  PUBLIC   NUISANCES.  759 

sance,  and  indictable  as  such,  for  the  public  is  entitled  to  the  whole 
highway  in  its  whole  length  and  breadth,  and  he  who  encroaches 
thereon  encroaches  upon  a  public  right,  and  is  guilty  of  a  nuisance.1 
Therefore,  if  a  public  nuisance  may  be  abated  by  any  person,  it 
was  competent  for  the  defendant  to  abate  the  nuisance,  for  the 
abatement  of  which  the  court  says  he  had  no  justification  or  excuse. 
The  truth  is,  the  court  said  what  it  did  not  mean.  It  intended 
simply  to  express  the  general  doctrine  that  any  person  who  is 
injured  by  a  public  nuisance  may  abate  it,  and  its  decision  is  in 
consonance  with  tliis  view,  and  cannot  be  upheld  upon  any  other 
ground.  It  is  true  that  the  court  labors  to  establish  the  doctrine 
that  every  encroachment  upon  a  highway  is  not  a  nuisance,  and 
that  the  question  of  nuisance  or  not  is  for  the  jury.  But  here 
the  court  falls  into  an  error,  for  an  encroachment  upon  a  high- 
way is  per  se  a  nuisance,  and  it  is  only  when  the  question  of 
reasonableness  and  necessity  are  raised  that  the  jury  is  to  deter- 
mine whether  the  use  is  a  nuisance.  It  could  hardly  be  claimed 
that  the  erection  of  a  wall  in  the  limits  of  a  highway  is  a  neces- 
sary or  reasonable  use  of  the  highway,  and  it  was  simply  ridicu- 
lous for  the  court  to  leave  the  question  to  the  jury,  whether  such 
a  use  of  the  road  was  a  nuisance.  When  a  man  is  indicted  for 
erecting  a  nuisance  upon  the  highway,  by  blocking  or  obstructing 
the  same  with  his  horses  and  carts,  the  question  may  fairly  arise 
to  be  determined  by  the  jury,  whether  the  use  was  unreasonable 
and  consequently  a  nuisance,  for  such  an  obstruction  is  only  tem- 
porary, and  arises  out  of  the  ordinary  uses  in  which  the  road  is 
nsed.  But  where  a  permanent  erection  is  made  within  the  limits 
of  a  highway,  the  question  of  reasonableness  or  necessity  cannot 
arise,  and  there  can  be  no  justification  or  excuse  for  the  same, 
consequently  no  question  for  the  jury  except  to  find  the  fact  of 
encroachment.  To  illustrate  the  idea,  the  court  notices  the  case 
of  a  highway  running  along  the  edge  of  a  precipice,  and  says 
that  it  could  hardly  be  claimed  that  a  fence  erected  within  the 
limits  of  a  highway  at  such  a  point  would  be  a  nuisance.  In 
such  a  case  it  would  be  the  duty  of  the  authorities  to  protect  the 
public  against  the  danger  incident  to  such  an  exposure  in  a  high- 
wav,  and  it  may  fairly  be  said  that  a  road  left  unprotected  at  such 
1  State  n.  Atkinson,  28  Vt.  448. 
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a  point  by  suitable  guards,  would  be  a  nuisance  itself,  and  indict- 
able as  such,  and  if  the  public  failed  to  perform  its  duty  to  the 
public,  it  is  possible  that  it  would  be  no  offense  for  an  individual 
to  perform  it  for  them.  It  would  be  an  act  to  prevent  rather 
than  create  a  nuisance,  for  the  public  safety  requires  the  erection 
of  some  guard  at  such  a  point,  and  as  that  is  the  paramount 
law,  it  would  seem  that  it  would,  although  this  is  by  no  means 
certain,  and  upon  the  authority  of  some  cases  might  be  regarded 
as  doubtful.  The  intent  with  which  the  act  is  done  is  not  the 
question,  and  if  the  act  is  unlawful,  it  is  no  defense  to  say  that 
the  public  good  is  thereby  subserved.  In  Rex  y.  Ward,  4  Ad. 
&  E.  384,  it  was  held,  in  overruling  the  case  of  Rex  v.  Russell, 
that  it  is  no  defense  to  an  indictment  for  an  obstruction  of  a 
navigable  river,  that  the  obstruction  is  actually  to  the  advantage 
of  the  public,  and  the  same  doctrine  is  held  in  Regvna  v.  Betts, 
16  Q.  B.  1022,  and  in  Rex  v.  Watts,  Moody  &  M.  281.  So  in 
Works  v.  Jwncbwn  R.  R.  Co.,  5  McLean,  425.  So  in  Respub- 
lica  v.  Caldwell,  1  Dallas,  150,  the  court  held  that  it  was  no 
defense  to  an  indictment  for  an  obstruction  of  a  public  navigable 
stream,  that  it  was  a  public  advantage.  It  instances  the  case  of 
ornamental  trees  planted  within  the  limits  of  a  highway,  and 
asks  if  they  are  necessarily  nuisances  ?  Strictly  speaking,  there 
can  be  no  doubt  but  that  a  person  may  be  indicted  for  setting 
them  there,  even  though  they  are  not  an  actual  obstruction. 
Such,  at  least,  was  the  case  at  common  law,  and  by  the  statute 
of  "Westminster,  chapter  5,  it  was  provided  that  no  shade  or 
ornamental  tree  should  be  planted  within  two  hundred  feet  of 
the  center  of  a  highway  leading  from  one  market  town  to 
another,  and  it  was  also  made  the  duty  of  every  land  owner  to 
keep  the  branches  of  his  shade  trees  lopped  so  that  they  should 
not  extend  over  the  road  and  interrupt  travel. 

Seo.  737.  No  man  has  a  right  to  abate  a  purely  public  nui- 
sance. A  purely  public  nuisance  is  one  that  affects  public  rights 
merely,  and  does  not  damage  one  individual  member  of  the  com- 
munity more  than  another.  Principal  among  such  nuisances  are 
those  which  merely  affect  the  morals  of  the  community,  and 
arise  from  the  improper,  immoral,  indecent  and  unlawful  acts  of 
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a  person.  Thus  a  liquor  store  where  liquor  is  sold  contrary  to 
law,  is  a  purely  public  nuisance,  but  no  person  would  be  justified 
in  tearing  down  the  store,  or  demolishing  the  furniture,  fixtures 
or  implements  used  therein,  or  destroying  the  liquor. ' 

So  a  disorderly  house  is  strictly  and  per  se  a  public  nuisance, 
but  the  only  remedy  by  which  to  arrest  its  evil  influences  is  by 
an  appeal  to  the  law." 

So  a  gaming  house  is  a  public  nuisance,  and  all  the  imple- 
ments used  there,  but  however  disastrous  their  effects  may  be  to 
society,  there  is  no  legal  method  by  which  to  suppress  them,  • 
except  by  public  prosecution.     And  this  is  the  rule  in  reference 
to  all  merely  public  nuisances. 

Again,  when  a  person  invades  a  public  right,  as  by  an  erection 
in  a  navigable  stream,  or  by  placing  any  thing  in  a  public  high- 
way, navigable  stream,  or  on  lands  to  which  the  State  has  a  title, 
it  is  a  public  nuisance  purely,  unless  it  at  the  same  time  obstructs, 
hinders  or  invades  unreasonably  some  private  right,  and  no  per- 
son can  abate  this  nuisance  of  his  own  motion,  unless  it  injures 
him  by  violating  a  clear  and  well-defined  right.  Thus  in 
Mayor  of  Co'.chester  v.  BrooTce,  6  Q.  B.  339,  which  was  an 
action  for  injuring  the  plaintiff's  oyster  beds  in  the  river  Colne 
by  improper  navigation.  The  defendant  plead  that  that  part 
of  the  river  was  a  public  navigable  river,  and  a  public  highway 
for  all  the  King's  subjects.  It  appeared  that  the  defendant's  ves- 
sel, in  passing  up  the  river  at  a  place  called  the  Hound,  grounded 
on  an  oyster  bed,  claimed  by  the  plaintiffs  as  their  property,  and 
did  considerable  damage.  The  tide  was  in  the  "dead  o'  the 
neaps  "  (being  a  condition  of  the  tide  incident  half  way  between 
the  new  and  old  of  the  moon)  and  as  the  vessel  would  be  unable 
to  pass  for  two  days,  the  crew  left  her  and  went  ashore.  The 
vessel  being  improperly  anchored,  shifted  her  position  when  the 
tide  rose  and  grounded  in  another  place  and  did  new  damage  to 
the  oyster  bed.  The  jury  found,  under  the  direction  of  the  court, 
that  there  was  no  negligence  in  the  first  instance,  but  that  there 
was  great  negligence  in  the  second.     And  the  court  of  queen's 

'  Blodgett  v.  Syracuse,  36  Barb.  (N.  (N.  T  S  C )  659 ;  Grey  v.  Ayres,  7  Dana 

T.)  529  f  Brown  V  Perkins,  12  Gray  <*&>;  «»;  Shaubutu.  St.  Paul  E.  it.  Co  ,  21 

(Mass.),  89 ;  Ely  v.  Supervisors,  36  N.  2.  Ely  v.  Supervisors,  36  N.  T.  237 ;  Welch 

T.  29? ;  Moody  v.  Supervisors,  46  Barb.  v.  Stoweli,  2  Doug.  (Mich.)  125. 
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bench  held  that  the  defendants  were'  liable  for  the  damage, 
although  the  oysters  were  placed  in  the  channel  of  a  public  navi- 
gable river  so  as  to  create  a  public  nuisance.  The  court  said, 
that  a  person  navigating  a  river  was  not  justified  in  damaging 
such  property  by  running  his  vessel  against  it  if  he  had  room  to 
pass  without  doing  so,  for  an  individual  may  not  abate  a  public 
nuisance  if  he  is  in  no  otherwise  injured  by  it  than  as  one  of  the 
public.  Lord  Denman,  Ch.  J.,  said :  "  However  wrongful  the 
act  of  the  plaintiff  may  have  been,  yet  as  the  defendant  sustained 
no  special  inconvenience  therefrom,  he  certainly  could  not  be 
justified  in  willfully  infringing  upon  the  beds  and  destroying  the 
oysters  even  for  the  purpose  of  abating  a  public  nuisance,"  and 
he  further  adds :  "  It  is  very  important  for  the  sake  of  the  public 
peace  and  to  prevent  oppression,  even  on  wrong-doers,  not  to 
confound  common  with  private  nuisances  in  this  respect.  In  the 
case  of  private  nuisances,  the  individual  aggrieved  may  abate  it, 
(3  Bl.  Com.  5)  so  as  he  commits  no  riot  in  doing  it,  and  a  public 
nuisance  becomes  a  private  one  to  him  who  is  specially  and  in 
some  particular  way  inconvenienced  thereby,  as  in  the  case  of  a 
gate  across  a  highway  which  prevents  a  traveler  from  passing  and 
which  he  may  therefore  throw  down  ;  but  the  ordinary  remedy 
for  a  purely  public  nuisance  is  by  indictment,  and  each  individual, 
who  is  only  injured  as  one  of  the  public,  can  no  more  proceed  to 
abate  than  he  can  bring  an  action." 

In  a  more  recent  case,  that  of  Dimes  v.  Petley,  15  Q.  B.  276, 
Lord  Campbell,  Ch.  J.,  says:  "It  is  fully  settled  by  the  recent 
cases  that  if  there  be  a  nuisance  in  a  public  highway,  a  private 
individual  cannot,  of  his  own  authority,  abate  it,  unless  it  does 
him  a  special  injury,  and  then  only  to  the  extent  necessary  to 
enable  him  to  exercise  his  right  of  passing  over  the  highway. 
And  we  clearly  think  he  cannot  justify  doing  any  damage  to  the 
property  of  individuals  who  have  improperly  placed  the  nui- 
sance there  if  avoiding  it  he  could  have  passed  on  with  reasonable 
convenience." 

In  a  recent  case  in  Pennsylvania  {Cobb  v.  Bennett,  75  Penn.  St. 
326),  the  defendant,  who  was  the  owner  of  a  boat  navigating  a 
stream,  ran  into  a  net  set  in  a  private  fishery.  The  court  held 
that,  if  the  captain  by  reasonable  care  could  have  avoided  the 
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net,  he  was  bound  to  do  so,  and  that,  while  it  was  true  that  the 
rights  of  navigation  are  superior  to  the  rights  of  fishery,  yet,  if 
the  nets  did  not  operate  as  an  obstruction  to  the  vessel,  th< 
defendant  was  not  justified  in  destroying  or  injuring  it. 

The  general  understanding  as  to  the  law  in  this  respect  in 
England  in  early  times,  may  probably  be  better  gathered  from 
Blackstone's  Commentaries  than  from  any  other  source.  In 
volume  3,  page  5,  he  says :  "  If  a  new  gate  be  erected  across  a 
highway  which  is  a  common  nuisance,  any  of  the  king's  subjects 
passing  that  way  may  cut  it  down  and  destroy  it."  On  page  6, 
in  speaking  of  the  redress  of  private  wrongs  by  the  act  of  parties, 
he  says :  "  Such  nuisances  may  be  abated,  that  is,  taken  away  or 
removed  by  the  act  of  the  party  aggrieved  thereby,  so  as  he  com- 
mits no  riot  in  doing  it."  And  he  proceeds  to  illustrate  the  text 
by  giving  instances  in  which  this  summary  method  may  be 
resorted  to  as  well  as  the  reason  therefor.  He  instances  the  case 
of  a  house  which  stops  up  ancient  lights;  a  new  gate  placed 
across  the  highway,  and  he  says  the  reason  why  the  law  allows 
this  private  and  summary  method  of  doing  one's  self  justice,  is 
because  injuries  of  that  kind  which  obstruct  and  annoy,  such 
things  as  are  of  daily  occurrence  and  use,  require  an  immediate 
remedy  and  cannot  wait  for  the  slow  progress  of  the  ordinary 
forms  of  justice."  In  volume  2,  page  360,  of  Lily's  Register, 
published  in  1720,  the  learned  author  says :  "  Nuisances  are  either 
public  or  private.  Public  is  where  any  thing  is  erected  in  the 
kingJs  highway,  which  any  man  may  remove  or  the  party 
may  be  indicted  for  it.  But  private  nuisance  is  where  any 
man  stoppeth  his  neighbor's  lights,  or  annoys  him  in  any  other 
manner.  An  action  on  the  case  or  an  assize  of  nuisance  lies 
against  the  tortfeasor.  A  common  nuisance  may  be  abated  or 
removed  by  those  persons  who  are  prejudiced  by  it.  Pasch.  23, 
Oar.  B.  R.,  and  they  are  not  compelled  to  bring  actions  to  remove 
them."  Here  then  we  find  that  as  early  as  1719  (when  this  work 
was  written),  it  was  understood  as  the  law  in  England  that  a 
common  nuisance  could  be  abated,  not  by  any  person,  but  only 
by  a  person  who  was  prejudiced  by  it,  and  also  that  in  order  to 
warrant  a  person  in  removing  such  a  nuisance  he  must  be  pre- 
judiced by  it. 
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In  Broom's  Commentaries  on  the  Common  Law  (4th  ed..  p.  222), 
the  learned  author  says :  "  In  regard  to  the  abating  of  a  public 
nuisance  it  is  laid  down  that  if  a  new  gate  be  erected  across  a 
public  highway  which  is  a  common  nuisance,  any  of  the  king's 
subjects  passing  that  way  may  remove  it.  But  the  cases  show 
that  to  justify  a  private  individual  in  abating  on  his  own  authority 
such  a  nuisance,  it  must  appear  that  it  does  him  a  special  injury, 
and  he  can  only  interfere  with  it  as  far  as  may  be  necessary  to 
exercise  his  right  of  passing  along  the  highway  with  reasonable 
convenience,  and  not  because  the  obstruction  happens  to  be 
there." » 

That  the  courts  never  intended  to  give  any  unwarranted  lati- 
tude to  individuals,  by  which  this  method  of  summary  justice 
could  be  construed  into  a  license  to  any  person,  whether  from 
motives  of  malice  or  a  spirit  of  mischief,  to  prey  upon  the  prop- 
erty of  another  who  was  a  wrong-doer  even,  but  intended  to 
restrict  its  exercise  to  cases  of  actual  infringment  of  rights,  and 
then  only  to  the  extent  necessary  to  secure  a  reasonable  exercise 
of  the  right,  is  evident  from  all  the  early  cases  that  are  intel- 
ligibly reported.  Thus  in  Cooper  v.  Marshall,  1  Burr.  260,  it 
was  expressly  held  that  a  man  had  no  right  to  abate  any  more  of 
a  nuisance  than  was  necessary  to  secure  his  right,  because  when 
that  was  done  the  thing  as  to  him  ceased  to  be  a  nuisance. 

In  Rex  v.  Pappmeau,  1  Strange,  688,  Lord  Raymond  says, 
"that  if  any  neighbor  builds  his  house  too  high,  by  which  any 
ancient  lights  are  stopped,  I  shall  not  take  down  the  whole  house, 
but  only  so  much  as  makes  it  too  high."  Here  we  have  the 
whole  law  upon  this  subject  in  a  nut-shell.  No  person  shall 
abate  any  more  of  a  nuisance  than  is  necessary  to  secure  his  rights, 
for  when  that  is  done  the  thing  as  to  him  ceases  to  be  a  nuisance. 
The  fact  that  the  public  may  have  further  redress  by  way  of 
indictment  or  otherwise  is  no  concern  of  his. 

The  law  will  protect  the  rights  of  the  public,  and  furnish  ade- 
quate remedies  for  the  redress  of  all  its  grievances. 

'  Dimes  n.  Petley,  15   Q.  B.   276 ;  Wales  v.  Stetson,  2  Mass.  143 ;  Hop- 

Bridge  v.  Grand  Junction  Railroad  Co. ,  kins  v.  Crombie,  4  N.  H.  520 ;  Gates  v. 

3  Mees.  &  W.  244 ;  Roberts  «.  Rose,  1  Blancoe,  2  Dana  (Ky.),  158 ;  Rung  v. 

Exch.  82 ;   Bateman  v.  Bluck.  18  Q.  Shonenberger,  2  Watts.  23 ;  Arundel 

B.  870 ;  Mayor  of  Colchester  t.  Brooke,  v.  McCulloch,  10  Mass.   70  :  Rogers  v. 

7  id.  339;  Hubbard  n.  Deming,  21  Conn.  Rogers,  14  Wend.  250. 
356 ;  Moffat  v.  Brewer,  1  Iowa,  348 ; 
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In  the  case  of  Harrower  v.  Ritson,  36  Barb.  (N".  Y.  S.  C. )  201, 
which  was  an  action  of  trespass  for  removing  a  fence  which  had 
been  built  by  the  plaintiff  within  the  actual  limits  of  a  highway  ; 
although  as  to  whether  it  was  so  built  as  to  operate  as  an  obstruc- 
tion to  public  travel  does  not  appear.  The  judge  on  the  trial  at 
the  circuit  was  requested  to  charge  the  jury,  1st.  "  That  a  mere 
encroachment  on  the  road  by  the  fence  did  not  authorize  the  re- 
moval of  the  fence  by  the  defendants,  unless  it  hindered,  im_ 
peded  or  obstructed  the  use  of  the  road  by  the  public. "  The 
judge  refused  to  charge  as  requested,  and  a  verdict  being  ren 
dered  for  the  defendants,  the  case  was  taken  to  the  Supreme 
Court  where  Allen,  J.,  delivered  an  able  and  exhaustive  opin- 
ion, in  which  he  conclusively  establishes  the  doctrine  that  a  private 
party  cannot  lawfully  abate  a  public  nuisance,  unless  it  operates 
as  a  special  injury  to  him,  and  then  not  to  a  greater  extent  than  is 
necessary  to  secure  the  reasonable  exercise  of  his  right.  The 
same  question  was  subsequently  raised  in  Griffith  v.  Me  Culhtm, 
46  Barb.(U.  T.  S.  C.)  561,  which  was  an  action  for  taking  down 
a  fence.  The  defendant  iu  this  case  justified  upon  the  ground 
that  the  fence  was  in  the  highway,  and  that  he,  being  the  sole 
road  commissioner  of  the  town  of  Pike,  in  which  the  trespass  was 
committed,  caused  the  fence  to  be  removed.  The  judge  at  the 
circuit  charged  the  jury  that  if  the  fence  was  within  the  limits  of 
the  highway,  the  defendant  was  justified  in  removing  it,  if  in  so 
doing  he  did  no  unnecessary  damage.  Also,  that  if  the  fence  was 
any  part  of  the  highway,  any  one  had  a  right  to  remove  it, 
whether  it  was  any  annoyance,  inconvienence  or  interruption 
to  travel  or  not.  The  case  went  to  the  Supreme  Court  on  excep- 
tions, and  Maevin,  J.,  delivered  the  judgment  of  the  court  in  a 
masterly  opinion,  in  which  he  entered  into  a  thorough  review  of 
the  cases  both  in  this  country  and  England,  and  sustained  the 
doctrine  of  the  court  as  laid  down  in  Harrower  v.  Ritson,  ante, 
to  its  fullest  extent.  After  an  exhaustive  examination  of  the  case, 
he  sums  up  the  doctrine  of  the  court  as  follows  : 

'Having  ascertained  what    constitutes  a  nuisance,  public    or 

private,  and  also  having  considered  the  remedies,  it  seems  clear 

to  my  mind, 

"  1st.  That  every  encroachment  to  a  highway  is  not  a  nuisance. 
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"  2d.  That  that  which  is  exclusively  a  common  or  public 
nuisance  cannot  lawfully  be  abated  by  the  private  acts  of  indi- 
viduals. The  remedy  is  an  indictment — a  criminal  prosecution, 
unless  the  statute  has  provided  some  other  remedy. 

"3d.  A  private  nuisance  may  be  abated  by  the  party 
aggrieved. 

"  4th.  A  nuisance  may  be  both  public  and  private.  In  such 
a  case  the  public  may  proceed  by  indictment  to  abate  it  and 
punish  its  authors,  or  those  individuals  to  whom  it  is  a  private 
nuisance,  by  means  of  its  being  especially  inconvenient  and 
annoying  to  them,  or  that  they  are  in  some  particular  way  incom- 
moded thereby,  may  of  their  own  act  abate  it."  Then  he  pro- 
ceeds to  state,  "as  the  learned  judge  held  in  this  case  (at  the 
circuit)  that  every  encroachment  upon  a  highway  is  a  nuisance, 
in  my  judgment  he  erred.  If  the  evidence  had  tended  to 
prove  facts  which  constitute  a  nuisance,  and  the  question  of  nui- 
sance was  material  in  the  case,  it  should  have  been  submitted  to 
the  jury,  unless  the  encroachment  was  such  as  to  constitute  a 
private  as  well  as  public  nuisance,  the  defendants  were  not  justi- 
fied in  removing  the  fence.  It  would  be  an  alarming  doctrine 
that  all  persons  who  are  by  their  fences  encroaching  upon  the 
highway,  are  liable  to  have  their  fences  thrown  down  at  any 
time  by  commissioners  of  highways  or  other  persons.  I  have 
endeavored  to  show  that  there  is  no  authority  for  this  common 
law.  The  remedy  on  the  part  of  commissioners  is  by  statutes, 
which  are  quite  ample  to  protect  the  public." 

I  have  referred  to  these  cases  relating  to  nuisances  upon  high- 
ways, to  illustrate  the  general  doctrine  of  the  courts  relative  to 
the  rights  of  individuals  upon  their  own  motion  to  abate  a  public 
nuisance,  because  in  cases  of  this  character,  they  have  given  a 
wider  latitude  to  individual  action  than  in  any  other,  and  because 
such  cases  embrace  the  doctrine  in  its  broadest  and  most  extreme 
sense.  And  it  is  certain,  that  if  no  person  who  is  not  specially 
injured  by  an  obstruction  in  a  public  highway  may  remove  it, 
then  no  person  who  is  not  specially  and  materially  injured  by  any 
other  public  nuisance,  such  as  arises  from  the  use  to  which  prop- 
erty is  devoted,  producing  noxious  smells,  vapors,  and  other  ill- 
effects,  rendering   the  enjoyment  of  property  in  their  neighbor- 
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hood  uncomfortable,  can  abate  it.  Such  a  power  placed  in  the 
hands  of  any  person  who  saw  fit  to  exercise  it,  would  be  destruct- 
ive of  the  best  interests  of  society,  and  would  lay  open  a  large 
part  of  our  manufacturing  and  business  interests,  to  the  mere 
caprice  of  the  reckless  and  unprincipled  elements  that  form  a 
part  of  every  community,  and  instead  of  making  the  law  a  shield 
against  wrong  and  oppression,  would  convert  it  into  a  sword 
with  which  to  strike  down  any  interest  that  chanced  to  fall  under 
the  ban  of  any  person's  displeasure.  The  right  to  abate  a  private 
or  public  nuisance  rests  upon  the  same  ground.  A  private  nui- 
sance injuring  a  private  right  may  be  abated  by  the  person 
injured  to  the  extent  necessary  to  secure  a  reasonable  enjoyment 
of  the  right  injured.  Any  excess  of  abatement  becomes  a  tres- 
pass pro  tcmto.  Every  man  is  his  own  judge,  and  he  judges  at 
his  peril.  In  the  case  of  a  public  nuisance,  which  also  affects 
individual  rights,  and  which  for  convenience  sake  are  designated 
as  mixed  nuisances,  the  person  whose  rights  are  invaded,  and 
who  suffers  a  special  damage  therefrom,  may  abate  the  nuisance 
to  the  same  extent,  and  subject  to  the  same  limitations  as  apply 
to  the  abatement  of  a  private  nuisance.  But  a  person  who  sus- 
tains a  special  damage  therefrom,  other  than  as  one  of  the  public, 
cannot  lawfully  interfere  to  remove  the  nuisance.  Individual 
inquiries  then  become  merged  in  the  public  offense,  and  can  only 
be  redressed  by  a  public  prosecution  through  its  proper  officers. 
In  the  case  of  Brown  v.  Perkins,  12  Gray  (Mass.),  89,  the 
defendant  with  others  entered  the  store  of  the  plaintiff,  who  was 
a  liquor  dealer,  and  destroyed  his  liquors,  claiming  that  they  were 
a  public  nuisance,  and  open  to  destruction  by  any  person,  but 
particularly  by  those  whose  husbands  and  fathers  and  sons 
obtained  liquors  there  with  which  they  became  intoxicated,  and 
as  a  consequence  of  which  the  persons  abating  the  nuisance  were 
injured.  But  the  court  held  that,  even  if  the  keeping  of  a  liquor 
store  and  the  selling  of  liquors  to  the  persons  referred  to,  did 
constitute  a  public  nuisance,  that  it  was  a  purely  public  nuisance, 
and  one  which  could  not  be  abated  by  the  act  of  private  persons. 
That  the  right  of  a  private  person  to  abate  a  public  nuisance  is 
confined  to  the  removal  of  physical  nuisances,  which  obstruct  the 
exercise  of  some  of  their  own  rights,  or  which  endanger  their 
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peace,  happiness,  health  or  lives  to  such  an  extent  that  they  can- 
not wait  for  the  intervention  of  the  law.  But  that  under  no  cir- 
cumstances can  they  interfere  to  abate  an  intangible  nuisance, 
whose  effect  is  merely  moral,  and  results  from  the  improper  use 
to  which  the  property  is  put  by  its  owner.  In  the  case  last 
cited,  the  learned  judge  advanced  the  doctrine  that  no  person 
could  abate  a  public  nuisance,  except  where  he  could  maintain 
an  action  for  special  damages.  And  this  would  seem  to  be  the 
rule  suggested  by  sound  publie  policy,  and  as  the  rule  is  so 
extended  that  a  person  may  recover  for  a  slight  hindrance  of  his 
rights,  it  can  operate  no  hardships  to  any  person,  while  it  cer- 
tainly tends  to  sustain  the  public  peace.  For  if  a  man  passing 
along  a  highway  finds  a  fence  across  it,  barring  his  progress,  he 
may  certainly  take  it  down,  and  the  court  say,  that,  although  the 
labor  is  small  and  the  trouble  slight  he  shall  have  his  action  for 
the  injury.1  It  seems  to  me  that  the  rule  is  generally  adopted  both 
in  England  and  by  most  of  the  courts  in  this  country,  that  any 
person  who  is  hindered  of  his  right  by  a  public  nuisance,  may 
remove  so  much  of  it  as  is  necessary  to  secure  his  right,  is  the 
best  rule. 

In  a  recent  case  in  Rhode  Island  the  court  put  the  right  of  pri- 
vate parties  to  abate  a  public  nuisance  upon  the  broad  ground 
that  there  must  be  such  an  injury  to  the  individual  rights  of  the 
party  removing  it  as  will  enable  him  to  maintain  an  action  there- 
for, and  that  even  then  he  must  abate  no  more  of  the  nuisance 
than  is  necessary  to  secure  the  exercise  of  his  right.  For  any 
excess  in  that  respect  he  is  liable  to  respond  in  damages.' 

This  is  virtually  placing  the  right  of  abatement  upon  the  same 
grounds  as  that  of  the  right  of  self-defense.  Any  person  who  is 
assaulted  by  another  may  use  so  much  force  as  is  necessary  to 
repel  the  assault  and  protect  his  person  from  injury.  If  he  is 
guilty  of  any  excess  of  force  in  this  respect,  he  is  held  chargeable 
for  the  excess,  both  civilly  and  criminally,  and  surely  a  man's 
personal  safety  is  of  higher  consequence  to  him  than  any  rights 
of  property,  or  than  his  mere  personal  convenience,  and  if  he  is 
held  up  to  this  strict  accountability  for  an  error  of  judgment,  at 

1  Pierce  v.  Dart,  7  Cow.  (N.  T.)  609  j       »  State  v.  Keenan,  2  AriieB  (R.  L). 
Brown  v.  Watrous,  47  Me.  161 ;  Pow-    497. 
ers  v.  Irish,  27  Mich.  429. 
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a  time  when  the  judgment  is  necessarily  more  or  less  warped  by 
passion  or  excitement,  naturally  incident  to  an  unwarrantable 
attack  upon  his  person,  it  cannot  be  said  to  be  unjust  to  hold 
him  to  a  strict  accountability  in  the  enforcement  of  a  mere  right 
of  property  or  personal  right,  when  he  has  ample  time  for  the 
exercise  of  judgment  and  discretion,  and  the  procuring  of  counsel 
even,  as  to  what  he  should  do  and  bow  far  he  can  go.  This  is 
really  the  rule  as  adopted  and  laid  down  in  the  best  considered 
cases,  and  it  is  the  true  rule  and  one  that  is  eminently  just.  A 
person  may  abate  so  much  of  a  nuisance,  private  or  public,  as  is 
necessary  to  secure  his  right,  but  if  he  is  guilty  of  any  excess  he 
is  liable  therefor  pro  tanto.  Every  man  proceeds  to  abate  any 
nuisance  at  his  peril.  He  judges  for  himself,  and  if  he  misjudges 
he  is  answerable  for  all  the  consequences.  Therefore,  except  in 
extraordinary  cases,  where  delay  will  be  attended  with  such  seri- 
ous consequences  that  it  cannot  reasonably  be  adopted,  it  will 
usually  be  the  wisest  course  in  the  case  of  purely  private  nui- 
sances, or  public  nuisances,  where  the  abatement  may  result  in 
involving  the  person  in  damages,  to  appeal  to,  and  take  the 
redress  that  the  law  affords,  which  is  always  ample,  reliable  and 
safe.1 


CHAPTEK  TWENTY-SECOND. 

MUNICIPAL   C0BP0BATI0N8. 

Sec.  738.  Municipal  corporation,  its  source  of  power. 

739.  No  control  over  nuisances  without  special  power. 

740.  Legislature  may  confer  power. 

741.  Ordinances  must  not  be  arbitrary. 
743.  Cannot  license  nuisances. 

743.  Liable  for  nuisances  permitted  or  created  by  it. 

744.  Liability  for  not  removing. 

i  Hicks  v  Dorn,  43  N.  T.  47 ;  Vason  T.)  459 ;  Brown  v.  Perkins,  12  Gray,  89; 

v  S   C  R  R  Co.,  42  Ga.  631 ;  Clark  v.  Welch  v.  Stowell,  2  Doug.  (Mich.)  329; 

Ice  Co ,  24  Mich.  508 ;   McGregor  v.  Miller  v.  Birch,  32  Texas,  208 ;  5  Am. 

Boyle  34  Iowa,  268;  Manhattan  Mann-  Rep.  242;  Dimes  v.  Petley,  15  Q.  B. 

factoring  Co.  v.  Van  Keuren,  23  N.  J.  277 ;  Brightman  ®.  Bristol,  65  Me.  426. 
261 ;  Thompson  v.  Allen,  7  Lans.  (N. 
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Sec.  738.  A  municipal  corporation  derives  all  its  powers  from 
the  legislature.  It  may  do  any  act  which  it  is  authorized  to  do 
by  that  body,  within  the  constitutional  exercise  of  its  powers, 
and  all  acts  that  are  fairly  and  legitimately  incident  to  the  powers 
granted,  but  it  cannot  lawfully  go  beyond  that  point.1  It  takes 
nothing  by  implication,  except  such  powers  as  are  fairly  and 
legitimately  within  the  letter  and  spirit  of  the  grant.1  The  fact 
that  the  public  good,  or  the  welfare  of  the  corporation  requires 
that  certain  acts  should  be  done,  does  not  warrant  their  being 
done,  unless  they  come  within  the  scope  of  the  powers  delegated.' 
The  charter,  and  special  acts  in  addition  thereto,  if  there  be  any, 
are  the  measure  of  its  power,  and,  when  it  exceeds  those  powers, 
its  acts  are  unlawful,  unwarranted,  and  afford  no  protection  what- 
ever to  those  acting  under  them.4 


'  In  Berlin  v.  Gorham,  34  N.'H.  268, 
it  was  held  that  municipal  corporations 
are  completely  constituted  by  the  mere 
passage  of  an  act  of  incorporation  by 
the  legislature,  and  that  they  thereby 
became  entitled  to  the  rights,  and  sub- 
ject to  the  liabilities  thereof,  whether 
its  inhabitants  were  pleased  or  dis- 
pleased therewith.  That  they  were 
the  creations  of  legislative  power,  and 
that  the  legislature  was  not  bound  to 
consult  the  wishes  of  the  people  in 
reference  to  their  creation.  But  an  act 
of  incorporation  may  be  made  condi- 
tional upon  its  acceptance  by  the  cor- 
porators. City  of  Paterson  v.  Society, 
etc.,  4  Zabriskie  (N.  J.),  385.  In  Gor- 
ham v.  Springfield,  21  Me.  58,  it  was 
held  that  such  corporations  exist  at 
the  pleasure  of  the  State,  and  not  at 
their  own. 

8  All  the  powers  not  expressly 
granted  by  the  charter,  or  necessary  to 
carry  out  its  powers,  are  treated  as 
denied.  The  corporation  takes  noth- 
ing by  implication.  Leavenworth  o. 
Norton,  1  Kansas,  432;  Webster  v. 
Harwinton,  32  Conn.  131,  Alley  v.  Edge- 
comb,  53  Me.  446 ;  Hooper  v.  Emery, 
14  id.  375 ;  Kyle  v.  Malin,  8  Ind.  34 ; 
Ex  parte  Burnett,  30  Ala.  (N.  S.)  431 ; 
Kirk  v.  Norville,  1  T.  E.  124. 

3  Overick  v.  Pittsburgh,  7  Am.  Law 
Eeg.  (N.  S.)  725 ;  Gale  ».  So.  Berwick, 
51  Me.  174 ;  Booth  v.  Woodbury,  32 
Conn.  118  ;  Barton  v.  New  Orleans,  16 
La.  Ann.  317;  Hasbrouck  0.  Milwaukee, 
13  Wis.  37 ;  C.  E.  I.  &  P.  E.  E.  Co.  ■».  St. 
Josephs,  79111.44. 


*  Clark  t>.  Syracuse,  13  Barb.  (N.  T.) 
32.  In  Kirk  v.  Norville,  1  T.  E.  124, 
the  court,  in  discussing  the  powers  of 
a  municipal  corporation,  and  of  those 
acting  under  its  authority,  layB  down 
what  appears  to  be  the  true  rule :  "  A 
corporation,"  says  Lord  Mansfield, 
in  the  definition  of  it,  "  is  a  creature 
of  the  crown,  created  by  letters  patent, 
and  a  corporation  with  the  power  of 
making  by-laws,  cannot  make  any  such 
law  to  incur  a  forfeiture.  Those 
corporations  which  are  created  by  act 
of  Parliament  have  no  other  addi- 
tional powers  incident  to  them  unless 
they  are  expressly  given.  No  such 
power  of  making  by-laws  to  incur  a  for- 
feiture appearing  upon  the  plea  to  have 
been  conferred,  it  is  impossible  for  the 
court  to  say  that  this  by-law  can  be 
supported  by  the  act."  And  in  this  case, 
the  defendant,  who  was  sued  in  tres- 
pass for  executing  the  provisions  of 
the  by-law,  was  held  chargeable  for 
the  damages. 

In  Miller  ®.  Burch,  32  Texas,  208; 
5  Am.  Eep.  242,  the  defendant  pur- 
chased a  livery  stable  belonging  to 
and  upon  the  premises  of  the  plaintiff, 
under  a  sale  by  the  authorities  of  the 
town  of  Bastrop,  who  sold  it  under  the 
provisions  of  an  ordinance  of  the  town 
council,  declaring  it  a  nuisance,  and 
ordering  its  sale  and  removal.  The 
defendant  purchased  the  building  and 
tore  it  down,  and  removed  the  materi- 
als. In  an  action  of  trespaas  therefor, 
the  defendant  justified  undt:  .he  ordi- 
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Sko.  739.  Therefore,  a  municipal  corporation  has  no  control 
over  nuisances  existing  within  its  corporate  limits  except  such  as 
ib  conferred  upon  it  by  its  charter  or  by  general  law.  There  can 
be  no  question,  however,  but  that  where  a  nuisance  exists  within 
i*s  corporate  limits  that  is  clearly  a  nuisance  at  common  law  or 
by  statute,  that  is  detrimental  to  the  health  of  the  inhabitants,  it 
may  be  abated  by  the  authorities,  but  it  must  be  a  nuisance  at 
common  law  and  one  which  any  person  injured  thereby  might 
lawfully  abate  of  his  own  motion,  or,  in  the  absence  of  express 
or  implied  authority  given,  the  removal  or  abatement  of  the  nuis- 
ance would  be  unlawful.  "Where  the  thing  abated  is  clearly  a 
nuisance,  and  one  which  affects  the  health  of  the  city,  the  abate- 
ment may  be  made  by  the  authorities  or  by  any  person  injured 
thereby.  The  common  law,  in  such  a  case  comes  in  aid  of  the 
authorities,  and  they  are  justified  in  the  act,  not  because  they  are 
officials  of  the  city,  but  because  they  are  citizens  injured  by  the 
thing  abated.1 


nance,  but  Caldwell,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said : 
"  The  question  is  well  Bettled  that  a 
corporation  can  exercise  no  power  not 
clearly  delegated  in  the  act  of  incor- 
poration, or  arising  by  necessary  im- 
plication out  of  the  power  delegated. 
An  ordinance  not  warranted  by  the 
charter  is  void, and  can  furnish  no  jus- 
tification to  a  person  acting  under  it." 
Also  see  Welch  v.  Stowell,  2  Doug. 
(Mich.)  322 ;  Sedgwick  on  Stat,  and 
Const.  Law,  464 ;  State  v.  Street  Com- 
missioners, 36  N.  J.  L.  383. 

1  In  Meeker  v.  Van  Rensselaer,  15 
Wend.  (N.  Y.)  397,  the  defendant  dur- 
ing the  prevalence  of  the  Asiatic  chol- 
era, under  an  ordinance  of  the  city  of 
Albany,  tore  down  a  tenement  house 
in  the  ward  in  which  he  resided  that 
belonged  to  the  plaintiff,  which  was 
filled  with  families  of  poor  people 
who  allowed  the  house  to  remain  in  a 
filthy  condition,  which  endangered  the 
health  of  the  city,  and  who  neglected 
to  clean  the  house  or  to  remove  there- 
from, after  notice  to  do  so.  TJhe  court, 
in  passing  upon  the  question  of  the 
defendant's  liability,  held  that  he  was 
justified  in  his  acts  by  the  extraordin- 
ary emergency,  bnt  not  as  an  official 
of  the  city,  but  as  a  citizen  of  the  city 
interested  in  the  maintenance  of  Us 


health,  pa/rtieularly  in  the  ward  in 
which  he  resided.  See  also  Van  Wor- 
mer  v.  Albany,  15  Wend.  (N.  Y.)  262. 
In  Manhattan  Co.  v.  Van  Keuren,  23 
N.  J.  255,  the  defendant,  under  direc- 
tions from  the  city  government,  de- 
stroyed a  portion  of  the  machinery  in 
the  poudrette  works  of  the  plaintiffs, 
which,  by  reason  of  the  noxious  and 
offensive  stenches  arising  therefrom, 
seriously  affected  the  health  of  the 
residents  of  the  city.  The  court  held 
that  the  defendant  was  justified  in  his 
acts,  because,  as  a  citizen  of  the  city, 
he  was  interested  in  its  health  and 
was  affected  by  the  nuisance.  The 
court  placed  the  right  upon  the  ground 
that  public  safety  is  the  paramount 
law.  Dowd,  J.,  said :  "Any  citizen 
acting  as  an  individual  or  as  a  public 
official  under  the  orders  of  local  or 
municipal  authorities,  whether  such 
orders  be  or  be  not  in  pursuance  of 
special  legislation  or  chartered  provis- 
ions, may  abate  what  the  common  law 
declares  a  public  nuisance."  Thus  it 
will  be  seen  that  unless  express 
authority  is  given  by  law,  the  control 
of  a  municipal  corporation  over  nui- 
sances is  no  greater,  no  more  nor  less 
than  that  possessed  by  individuals  in 
their  individual  and  private  capacity. 
They  can  only  abate  such  nuisances  as 
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Sec.  740.  But  where  the  legislature  confers  upon  a  city  or 
village  the  power  to  regulate  and  remove  nuisances  and  to  pro- 
vide penalties  therefor,  or  to  remove  such  as  are  detrimental  to 
the  health  of  the  inhabitants,  this  power  confers  authority  upon 
the  city  government  to  impose  penalties  upon  persons  maintain- 
ing nuisances  within  its  jurisdiction,  and  to  remove  the  same, 
provided  the  thing  be  a  nuisance  at  common  law  or  by  statute, 
and  produces  such  an  injury  that  an  individual  injured  thereby 
might  remove  it,  but  not  otherwise,1  and  if  the  authorities  abate 
a  nuisance  under  authority  of  an  ordinance  of  the  city,  they  are 
subject  to  the  same  perils  and  liabilities  as  an  individual  if  the 
thing  abated  is  not  in  fact  a  nuisance.'  But,  where  the  corpora- 
tion is  clothed  with  power  by  its  charter,  or  special  or  general  law 
to  abate  or  remove  nuisances,  that  does  not  confer  authority  to 
prevent  them,  nor  to  impose  penalties  for  their  erection.  Neither 
does  authority  to  prevent  nuisances  confer  authority  to  abate 
them.  Neither  does  the  power  to  abate  nuisances  warrant  the 
destruction  of  valuable  property  which  was  lawfully  erected,"  or 
any  thing  which  was  erected  by  lawful  authority.4  It  would, 
indeed,  be  a  dangerous  power  to  repose  in  municipal  corporations 
to  permit  them  to  declare,  by  ordinance  or  otherwise,  any  thing 

are  injurious  to  the  health  of  the  city,  261 ;  Tates  v.  Milwaukee,  10  Wall.  (XT. 
and  such  as  are  clearly  nuisances  at  S.)  497;  Clark  v.  Mayor,  13  Barb.(N.Y. ) 
common  law,  and  such  as  affect  them  as  32 ;  Welch  v.  Sto  well,  2  Doug.  (Mich. ) 
citizens  injuriously.  The  language  of  323 ;  Underwood  v.  Green,  42  N.  Y. 
Dowd,  J.,  may  bear  a  more  extended  140  ;  Gregory  v.  Railroad  Co.,  40  id. 
application,  but  so  far  as  it  exceeds  the  273 ;  Buffalo  Iron  Works  v.  Buffalo,  13 
rule  above  given,  it  is  clearly  contrary  Abb.  Pr.  (N.  X.,  N.  S.)  141 ;  Harper  o. 
to  authority,  and  not  sustained  upon  Mil  waukie,  30  Wis.  365 ;  Haskell  v. 
principle,  and  I  do  not  think  that  the  New  Bedford,  108  Mass.  208 ;  Shaw  o. 
court  intended  to  lay  down  the  broad  Crocker,  42  Cal.  435. 
doctrine  that  any  person  may  abate  a  2  Clark  v.  Mayor,  ante ;  Welch  v. 
public  nuisance.  He  says  that  any  Stowell,  id.;  Kennedy  v.  Phelps,  10 
citizen  may  abate  it,  clearly  intending  La.  An.  227 ;  Green  8.  Savannah,  6  Ga. 
by  the  use  of  the  word  citizen,  to  re-  1 ;  Green  v.  Underwood,  ante ;  Ken- 
strict  the  exercise  of  such  dangerous  nedy  v.  Board  of  Health,  2  Penn.  St. 
powers  to  those  who  were  immediately  366 ;  Milne  v.  Davidson,  5  Mart.  (La.) 
affected  by  the  nuisance.  In  Fieri  v.  586 ;  Com'rs  v.  Van  Sickle,  Bright 
Shieldsboro,  42  Miss.  393,  it  was  held  that  /pfinn  \  eq  .  -RniirnH  m  TTticji  9.  Rai-h  CK 
a  city  cannot,  by  an  arbitrary  ordinance,  ^?nni)  b°, ! ■  HOU™e  «•  U tlca if  aarD- ^ ' 
deolare  property  a  nuisance  and  destroy  *•)  104;  Cnurcn  D.  MuwauKie,  dl  Wis. 
it,  unless  such  property  is  shown  to  be  in  512 ;    Blount  v.  Janesville,    id.    648  ; 

^wILuif^^-*Aboard  Sf  Pt^^i  Stowell  v.  Milwaukie,  id.  523 ;  UUison 

to  have  power  to  fence  a  lot  to  remove  _  ,-,.     .        ,.   -  «.      ,  J.  .  .nn    ' 

the  cause  of  a  nuisance.    Wistar  v.  Ad-  v-  Cincinnati,  2  Cm.  (O.)  462. 

dicks,  Phila.  (Penn.)  145.  8  Clarke  v.  Mayor,  13   Barb.  (N.  T.) 

1  Savannah  v.  Hussey,  21   Ga.  80 ;  32. 

Ashbrook  «.  Com.  1  Bush.  (Ky.)  139  ;  *  People  v.  Albany,  11  Wend.  (N. 

Harrison  v.  Baltimore,  1  Gill.  (Md.)  T.)  539. 
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a  nuisance,  which  the  caprice  or  interests  of  those  having  con- 
trol of  its  government  might  see  fit  to  outlaw,  without  being 
responsible  for  all  the  consequences,  and,  even  if  such  power  is 
expressly  given  by  the  legislature,  it  is  utterly  inoperative  and 
void,'  unless  the  thing  is  in  fact  a  nuisance,  or  was  created  or 
erected  after  the  passage  of  the  ordinance,  and  in  defiance  of  it.1 
The  fact  that  a  particular  use  of  property  is  declared  a  nui- 
sance by  an  ordinance  of  the  city  does  not  make  that  use  of 
property  a  nuisance,  unless  it  is  in  fact  so,  and  comes  within  the 
common  law,  or  statutory  idea  of  a  nuisance.'  Hence,  authority 
conferred  by  an  ordinance  of  the  city  is  no  protection  against 
liability  for  damages  resulting  from  the  destruction  of  property 
upon  the  grounds  that  it  is  a  nuisance,  unless  its  unlawful  char- 
acter is  clearly  established.'  Therefore,  except  in  cases  of  great 
public  emergency,  when  the  emergency  may  safely  be  regarded 
as  so  strong  as  to  justify  extraordinary  measures  upon  the 
ground  of  paramount  necessity,  or  when  the  use  of  property 
complained  of  is  so  clearly  a  nuisance  as  to  leave  no  room  for 
doubt  upon  the  subject,  it  is  the  better  course  to  secure  an  adju- 
dication from  the  courts,  before  proceeding  to  abate  it.1 

Sec.  741.  But  there  is  no  question  but  that,  when  a  municipal 
corporation  has  been  authorized  by  its  charter  to  pass'  ordi- 
nances to  remove  and  prevent  nuisances,  it  may,  for  the  preserva- 
tion of  public  health,  safety  and  convenience,  provide  the  manner 
in  which  property  within  its  limits  shall  be  used,  and  pre- 
vent a  different  use  of  it,  by  fine  and  force  if  necessary.  But 
such  ordinances  must  not  be  arbitrary  or  unreasonable,  and  must 

1  Mayor  of   Hudson    v.  Thome,   7  49  111.  172 ;  Babcock  v.  City  of  Buffalo, 

Paige  (N.  T.),  261.  56  N.  T.  268. 

8  The  act  or  thing  complained   of  8  Clark  v.  Syracuse,  ante.    In  Yates 

must  come  within  the  legal  notion  of  v.  Milwaukie,  10  Wall.  (TJ.  S.)  497,  the 

a  nuisance,  Crosby  t.  Warren,  1  Rich,  court  held  that  the   mere  declaration 

(S.  C.)  385,  and  where  it  does  not,  no  of    a   city  ordinance,  that    a  certain 

authority  to  remove  it  is  derived  from  structure  is  a  nuisance,  does  not  make 

the  ordinance  declaring  it  such,  Salem  it  so,  unless  it   is   in,  fact  a  nuisance, 

o.  R.  R.  Co.,  98  Mass.  431 ;  Wrexford  v.  Welch  ».  Stowell,  2  Douglass  (Mich.), 

People,  14  Mich.  41 ;  New  Orleans  v.  263. 

St  Louis  Church,  11  La.  Ann.  244;  State  4.  u-nderwood  v.  Green,  42  N.  V.  140; 

«.  'Tbthpv  Oitv  5Dutcher  (N.  J)   170:  Clark   e.  Syracuse,   13  Barb.   (N.Y.)  32; 

T   Jersey  oity,  ^"^■'V.lk  Kennedy  v.  Board  of  Health,  2  Penn.  St. 

Clark  v.  Mayor  of  Syracuse,  13  Barb.  gjg    An£  the  abatement  mUBt  not  exceed 

(N.    Y.)  32;   Yates    v.  Milwaukie,  10  the  necessity.  Babcock  v.  Buffalo,  56  N.Y. 

Wall.  (IT.  S.)  497 ;  Chicago  v.  Saffein,  268. 
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clearly  be  for  the  preservation  of  the  public  health,  safety  or 
convenience.1 

Thus  there  can  be  no  doubt  that  the  city  may  lawfully  cause 
the  removal  of  anj  obstruction  in  a  public  street,"  or  encroach- 
ment upon  it,"  or  over4  or  under  it,6  which  in  any  measure  inter- 


1  Dubuque  v.  Malony,  9  Iowa,  450 ; 
Com.  ■».  Worcester,  3  Pick.  (Mass.) 
462 ;  Washington  v.  Nashville,  Swan 
(Tenn.),  177.  It  may  regulate  the 
passage  of  animals  through  the 
streets,  Com.  v.  Curtis,  9  Allen  (Mass.), 
266 ;  Roberts  v.  Ogle,  30  111.  459 ;  Com. 
v.  Bean,  14  Gray  (Mass.),  52 ;  Commis- 
sioners 'ii.  Gas  Co.,  12  Perm.  St.  318. 
Must  be  reasonable ;  see  also  Mayor 
of  Hudson  v.  Thorne,  7  Paige  (N.  Y), 
261.  It  must  not  operate  as  an  un- 
reasonable restraint  of  trade,  St.  Paul 
v.  Laidler,  2  Minn.  190 ;  Eex  v.  Com- 
pany, 7  D.  &  E.  543;  London  r>. 
Compton,  7  Dowl.  &  R.  597.  Nor  op- 
pressively to  the  people,  Memphis  v. 
Winffeld,  8  Hump.  (Tenn.)  707,  in 
which  an  ordinance  directing  the 
arrest  of  all  free  negroes  found  in  the 
streets  after  ten  o'clock  at  night  was 
held  void,  as  being  oppressive. 
Neither  must  it  be  of  a  character  that 
is  exclusive,  Hayden  u.  Noyes,  5  Conn. 
391.  But  the  fact  that  it  is  made  with 
special  reference  to  a  particular  per- 
son does  not  affect  its  validity,  if  it  is 
general  in  its  operation,  Com.  v>.  Good- 
rich, 13  Allen  (Mass.),  545 ;  Baker  v. 
Boston,  17  Pick.  (Mass.)  184 ;  White 
v.  Mayor,  2  Swan  (Tenn.),  364 ;  Bloom- 
ington  v.  Wahl,  46  111.  489 ;  People  v. 
Albany,  11  Wend.  (N.  T.)  539;  slight 
irregularities  will  not  invalidate  it, 
Chicago  v.  Rumpf,  45  111.  80.    It  may 

Erohibit  the  removal  of  dirt  or  offal 
y  any  one,  except  those  having 
licenses  from  the  city,  Vandine's  case, 
6  Pick.  (Mass.)  187.  It  may  require 
all  hoistways  to  be  inclosed  by  a  rail- 
ing, New  York  v.  Williams,  15  N.  T. 
502 ;  may  prevent  the  raising  of  rice 
upon  land  within  its  limits,  St.  Paul 
v.  Cloutier,  12  Minn.  41 ;  Peoria  «.  Cal- 
houn, 37  111.  317.  They  must  be  con- 
sistent with  the  common  law,  and  the 
general  laws  of  the  State.  If  they 
conflict  with  the  common  law,  statute, 
or  the  fundamental  law,  they  are  void, 
Williams  v.  Augusta,  4  Ga.  509 ;  St. 
Louis  v.  Benton,  11  Mo.  61 ;  Cowen  v. 
West  Troy,  43  Barb.  (N.  T.)  48;  Col- 


lins v.  Hatch.  18  Ohio,  423;  New  York 
v.  Nichols,  4  Hill.  (N.  Y.)  409 ;  New 
Orleans  r>.  Philpi,  9  La.  Ann.  44  ;  Pes- 
terfield  n.  Vickers,  3  Calder  (Tenn.), 
205;  City  Council  v.  Goldsmith,  2 
Spen.  (S.  C.)  435.  May  prohibit  swine 
from  running  at  large,  Com.  v.  Bean, 
14  Gray  (Mass.),  52.  But  ordinances 
are  void  if  they  contravene  a  common 
right,  Taylor  v.  Griswold,  2  Green  (N. 
J.),  222;  Peck  c.i  Lockwood,  5  Day 
(Conn.),  22.  But  they  may  regulate 
the  exercise  of  a  common  right,  pro- 
vided the  regulation  is  not  unreason- 
able, Com.  ■o.  Patch,  97  Mass.  221 ;  Vint- 
ners v.  Parrey,  1  Burrows,  239 ;  Com. 
v.  Robertson,  5  Cush.  (Mass.)  438,  and 
the  question  of  reasonableness  is  for 
the  court  and  not  for  the  jury,  Bacon's 
Abr.,  tit.  By-laws  ;  Boston  v.  Shaw,  1 
Met.  (Mass.)  130;  Com.  D.  Stodder,  2 
Cush.  (Mass.)  562.  By-laws  must  not 
be  opposed  to  the  spirit  of  the  common 
or  statute  law,  Marietta  v.  Fearing,  4 
Ohio,  427 ;  Canton  n.  Nist,  9  Ohio  St. 
437.  Ordinances  cannot  provide  for 
the  forfeiture  of  property  without  ex- 
press authority,  Kirk  «.  Nowill,  1  T. 
R.  118 ;  Taylor  v.  Corandalet,  22  Mo. 
105 ;  Heise  v.  Town  Council,  6  Rich. 
(S.  C.)  404 ;  Rosebaugh  v.  Saffin,  10 
Ohio,  32 ;  Lanf ear  v.  Mayor,  4  La.  97 ; 
Hart  v.  Mayor,  etc.,  9  Wend.  (N.  Y.) 
571 ;  Phillips  v.  Allen,  4  Penn.  St. 
481  ;  Mayor  «.  Ordenan,  12  Johns. 
(N.  Y.)  132;  Dunham  v.  Rochester,  5 
Cowen  (N.  Y.),  46  ;  Mobile  r>.  Yvielle, 
3  Ala.  137;  Bergen  v.  Clarkson,  1 
Halst.  (N.  J.)  352 ;  but  see  Roberts  v. 
Ogle,  30  111.  459. 

i  Baker  v.  Boston,  12  Pick.  (Mass.) 
184 ;  Com.  •».  Stodder,  2  Cush.  (Mass.) 
562  ;  Jackson  v.  People,  9  Mich.  111. 

3  Randall  v.  Van  Vechten,  19  Johns. 
(N.  Y.)  96 ;  Noyes  v.  Ward,  19  Conn. 
250 ;  Hawley  v.  Harrall,  id.  142 ;  R.  R. 
Co.  ■».  Chenan,  43  111.  209 ;  Philadel- 
phia «.  R.  R.  Co.,  58  Penn.  St.  253  ; 
Com.  v.  Brooks,  99  Mass.  434. 

1  Milhau  v.  Sharps,  18  Barb.  (N.  Y.) 
175. 

6  Irvine  v.  Fowler,  5  Rob.  (N.  Y.)  482. 
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feres  with  the  safety  or  convenience  of  the  public  in  the  use  of 
the  street.  It  may  by  ordinance  prohibit  the  erection  or  main 
tenance  of  awnings  without  a  license  from  it,  and  except  it  is 
maintained  as  prescribed  by  it.1  It  may  provide  that  buildings 
shall  not  be  erected  of  wood  or  other  inflammable  materials.'  It 
may  prohibit  the  exercise  of  trades  that  endanger  the  lives  or 
property  of  its  citizens.3  It  may  prohibit  the  maintenance  of 
unsafe  structures  on  public  streets.*  It  may  prevent  the  erection 
of  signs,  over  streets  except  under  special  regulations.0  It  may 
prohibit  the  maintenance  of  coal  holes,  areas,"  or  excavations  of 
any  kind  in  or  along  its  street.'  It  may  prevent  the  setting  of 
posts  in  the  streets,8  the  erection  of  stoops,  porches,  stairs  or  steps, 
bow- windows  or  buildings  in  or  over  the  street.'  It  may  pre- 
vent excavations  in  or  under  the  streets.10  So,  too,  it  may  pre- 
vent the  exercise  of  noxious  trades  in  public  places,"  and,  when 
authorized  to  regulate  wharves  and  piers  and  prevent  obstructions 
to  navigation,  may  provide .  how  wharves  and  piers  shall  be 
erected,  and  may  establish  dock  lines,"  and  may  remove  all  actual 
obstructions  to  navigation  within  the  limits  of  its  jurisdiction.1" 
It  may  prohibit  the  occupation  of  the  streets  for  market  purposes," 

1  Patrick  <e.  Bailey,  12  Gray  (MasB.),  J.),  472 ;  Scammon  <o.  Chicago,  25  III. 
101.  424. 

2  Hudson  v.  Thome,  7  Paige  (N.  T.I,  "  Metropolitan  Board  of  Health,  37 
261;  Douglas  n. Com., 2  Rawle  (Penn.),  N.  T.  661;  Wrexford  «.  People,  14 
262  ;  Brady  v.  Ins.  Co.,  11  Mich.  425.  Mich.  41;   Shrader,  Ex  parte,  33  Cal. 

s  Dubois  v.  Augusta,      Dudley  (Ga.),  279;  Gregory  v.  R.  R.  Co.,  40  N.  T. 

30 ;  Williams  v.  Augusta,  4  Ga.  509.  273  ;    Dubois  t>.  Augusta,         Dudley 

4  Harvey  n.  Dewoody,  18  Ark.  252.  (Ga.)  30. 

6  Hewinson  «.  New  Haven,  36  Conn.  "  Mayor  v.  Eyan,  26  B.  D.  Smith  (N. 

136  •  Jones  v.  Boston,  104  Mass.  75.  T.),  368  ;  Tates  v.  Milwaukie,  13  Wis. 

«  Congreve  v.  Morgan,  18  N.  T.  84.  673 ;  but  if  vested  rights  are  thereby 

•  Nelson  v.  Godfrey,  12  111.  22 ;  affected,  compensation  must  be  made 
Cobb  v.  Standish,  14  Me.  198.  for  injuries.     Culbertson  v.  The  South- 

•  Com.  e.  Boston,  97  Mass.  555 ;  Re-  ern  Belle,  1  Newb.  Adm.  461 ;  Kenny  c. 
eina  v.  Telegraph  Co.,  9  Cox's  Cr.  Ca.  New  Orleans,  15  La.  657. 

f74  la  Hart  v.  Mayor,  etc.,  9  Wend  (N. 

•  People  ■».  Carpenter,  2  Doug.  (Mich.)  Y.)  571 ;  People  «.  Albany,  11  id.  539. 
273  •  Hall  v  McCaughey,  51  Penn  St.  u  Com.  ■».  Kice,  9  Met.  (Mass.)  253 ; 
43  •  'stetson  v.  Faxon,  19  Pick.  (Mass.)  Shelton  v.  Mobile,  30  Ala.  540 ;  Wins- 
147  •  State  r>.  Mobile,  5  Port  (Ala.)  279 ;  boro  v.  Smart,  11  Rich.  (So.)  551 ;  Dun- 
Flemingsburgh T.Wilson.  1  Bush  (Ky.),  ham  o.  Rochester,  5  Cow.  (N.  T.)  462  ; 
203 :  Com.  *.  Blaisdell,  ;  Le  Claire  v.  Davenport,  13  Iowa,  210 ; 
Com  «  Rush,  14  Penn.  St.  186:  At-  Ash  v.  People,  11  Mich.  347;  Nightm- 
tomev-General  «.  Heishon,  18  N.  J.  gales.  Petitioner,  etc.,  11  Pick.  (Mass.) 
410 -Ketchum«.  Buffalo,  14  NT.  374;  168;  Wortman  v.  Philadelphia,  33 
State  v  R  R.  Co.,  3  Zabr.  (N.  J.)  360.  Penn.  St.  202 ;  Rochester  o.  Pottinger, 

w  Runyon  v.  Bordine,  2  Greene  (N.    17  Wend.  (N.  T.)  265. 
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may  prevent  the  erection  of  private  hospitals,1  may  prohibit 
exhibitions  of  an  immoral  or  indecent  character,'  or  the  exercise 
of  vocations  of  an  evil  tendency,'  and,  generally,  may  provide  in 
a  reasonable  manner,  for  the  proper  preservation  of  the  health, 
safety  and  convenience  of  its  citizens.  But  it  must  do  this  in  a 
reasonable  manner,  and  not  arbitrarily,  unreasonably,  or  in  a 
manner  that  bears  the  evident  taint  of  tyranny  or  oppression.* 
Its  ordinances  cannot  have  a  retrospective  effect,  but  can  only 
be  applied  to  matters  arising  after  their  passage,"  and  cannot 
create  a  civil  liability  in  favor  of  persons  injured  by  reason  of  the 
non-compliance  of  parties  therewith. 

Thus,  while  a    municipal  corporation   may  be  clothed  with 
authority  to  provide  for  the  removal  of  snow  and  ice  upon  side- 


1  Milne  v.  Davidson,  5  Martin  (La.), 
410. 

8  Nolin  v.  Mayor,  4  Terger  (Tenn.), 
163 ;  Studhorse  ;  Columbia  v.  Duke,  2 
Strab.  (S.  C.)  530. 

8  Meyowam  v.  Com.,  2  Met.  (Ky.) 
3 ;  McAllister  «.  Clark,  33  Conn.  91 ; 
Shafer  v.  Munma,  17  Md.  331 ;  Child- 
ress t>.  Mayor,  3  Sneed  (Tenn.),  163 ; 
Tanner  v.  Albion,  5  Hill  (N.  Y.),  121 ; 
ball  alley  held  a  nuisance  at  common 
law,  and  abatable  as  such  under  the 
village  by-law.  But  the  authority  of 
this  case  is  seriously  doubted,  and  is 
not  believed  to  be  entitled  to  weight  as 
an  authority  upon  this  point.  Updike 
v.  Campbell,  4  E.  D.  Smith  (N.  Y.),  570 ; 
State  v.  Hall,  32  N.  J.  158. 

4  It  may  prohibit  and  punish  fast 
driving  in  the  streets.  Com.  ■».  Wor- 
cester, 3  Pick.  (Mass.)  462.  It  may  im- 
pose penalties  for  mutilating  or  de- 
stroying ornamental  trees  planted 
upon  public  grounds  or  streets.  State 
v.  Merrill,  37  Me.  329.  It  may  regu- 
late the  laying  out  of  cemeteries  and 
the  burial  of  the  dead  within  its  limits. 
Mayor  v.  Stack,  3  Wheeler's  Cr.  Cas. 
(N.  Y.)  237  ;  Church  v.  Mayor  of  N.  Y., 
5  Cowen  (N.  Y.),  538 ;  Coates  «.  Mayor, 
7  id.  585 ;  Bogert  v.  Indianapolis,  13 
Ind.  134;  Austin  «.  Murray,  16  Pick. 
(Mass.)  121 ;  Musgrove  t>.  Church,  10 
La.  An.  431  ;  and  may  regulate  the 
removal  of  bodies  interred  in  its  cem- 
eteries. Com.  t.  Goodrich,  13  Allen 
(Mass.),  546.  It  may  establish  fire 
limits  and  prevent  the  building  or  re- 
pairing of  wooden  buildings.     Brady 


ib.  Ins.  Co.,  11  Mich.  425;  Forsyth  n. 
Mayor, 45  Ga.  152;  12  Am.  Rep.  576.  It 
may  prohibit  restaurants  and  drink- 
ing saloons  from  being  kept  open  after 
certain  hours.  State  v.  Freeman,  38 
N.  H.  426.  It  may  prevent  the  ped- 
dling of  meat,  game  or  poultry  about 
the  streets.  Shelton  v.  Mobile,  30 
Ala.  (U.  S.)  546.  It  may,  if  author- 
ized by  its  charter  to  regulate  the 
erection  of  buildings,  provide  by  ordi- 
nance for  a  license  fee  therefor. 
Welch  o.  Hotchkiss,37Conn.  140.  But 
it  cannot,  by  ordinance,  impose  un- 
reasonable and  oppressive  burdens 
upon  its  citizens.  Clinton  v.  Phillips, 
58  111.  102 ;  11  Am.  Rep.  52 ;  Mayor  o. 
Winfield,  8  Humph.  (Tenn.)  767; 
Fisher  v.  Harrisburgh,  2  Grant's  C. 
(Penn.),  281;  Kip  v.  Paterson,  2 
Dutcher(N.  J.),  289;  Com.  v.  Stifle,  7 
Bush  (Ky.),  161 ;  In  City  of  St.  Charles 
v.  Nolle,  51  Mo.  122,  it  was  held  that 
an  ordinance  requiring  all  hacks,  drays, 
etc.,  to  be  licensed,  did  not  apply 
to  vehicles  used  in  hauling  goods 
into  and  out  of  the  city,  and  that  the 
legislature  could  not  confer  upon  the 
city  any  power  to  impose  a  license  fee 
upon  them.  But  see  Riddle  v  Phila. 
R.  R.  Co.,  1  Pitts.  (Penn.)  77.  where 
the  contrary  doctrine  is  held  in  cer- 
tain cases. 

6  Newlan  v.  Aurora,  14  111.  364 ; 
Howard  v.  Corporation  of  Savannah, 
Charlt.  (Ga.)  173.  But  see  State  v. 
Johnson,  17  Ark.  407,  as  to  the  effect 
of  an  ordinance  establishing  a  tribunal 
to  try  contested  election  cases. 
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walks  in  front  of  premises,  by  the  owner  thereof,  and  may  possess 
the  power  to  impose  fines  for  such  neglect  on  the  part  of  the 
owner  or  occupant,  yet  this  does  not  confer  upon  it  the  power  to 
impose  a  civil  liability  upon  such  owner  or  occupant,  in  favor  of 
any  person  injured  thereby,  when  no  such  liability  exists  by  law.1 

Sec.  742.  While  a  municipal  corporation  may  provideby  ordi- 
nance for  the  prevention  and  removal  of,  yet  it  cannot  license  a 


1  In  Kirby  v.  Boylston  Market  Ass., 
14  Gray  (Mass.),  the  city  of  Boston 
passed  an  ordinance  making  it  the 
duty  of  every  owner  and  occupant  of 
property  upon  the  line  of  public 
streets,  to  remove  the  snow  and  ice 
from  the  walks  in  front  of  their  prem- 
ises, before  ten  o'clock  each  day.  The 
defendants  neglected  to  comply  with 
the  ordinance,  and  the  plaintiff  in  pass- 
ing the  defendant's  premises,  slipped 
upon  the  ice  and  fell,  receiving  severe 
injuries  therefrom.  The  court  held 
that  no  liability  existed  against  the 
defendants ;  that  the  by-law  created 
no  civil  liability  on  the  part  of  the 
property  owners,  and  that  the  only 
penalty  incident  to  its  breach  was  that 
provided  by  the  by-law  itself. 

In  Van  Dyke  v.  Cincinnati  and 
Harbeson,  1  Disney  (Superior  Ct., 
Ohio),  532,  the  city  of  Cincinnati  pro- 
vided by  an  ordinance  that  the  own- 
ers of  property  upon  its  streets  should, 
before  the  hour  of  ten  o'clock  each 
day,  remove  the  snow  and  ice  from 
the  sidewalks  in  front  of  their  prop- 
erty, and  imposing  a  penalty  of  five 
dollars  for  a  failure  to  perform  such 
duty.  The  plaintiff,  in  passing  the 
premises  of  the  defendant,  Harbeson, 
at  about  two  o'clock  in  the  afternoon 
of  December  27th,  1856,  slipped  upon 
the  ice  and  received  severe  injuries. 
He  brought  an  action  therefor,  against 
the  city  and  Harbeson,  jointly.  In 
disposing  of  the  question  as  to  Harbe- 
son's  liability,  Spencer,  J.,  said:  "As 
the  owner  of  the  adjacent  property, 
there  was  no  common-law  duty  upon 
the  defendant,  Harbeson,  to  remove 
this  obstruction.  It  is  not  claimed 
that  he  is  a  public  officer  charged  with 
the  performance  of  this  particular 
duty,  and  no  statutory  liability  is 
shown.  *  *  *  So  far  as  it  is  claimed 
that  the  enactment  of  such  an  or- 
dinance creates  a  positive  duty,  on  the 


part  of  owners  of  property,  to  clear 
their  sidewalks  of  the  obstructions 
named,  the  neglect  of  which  is  to  make 
them  answerable  for  the  consequences 
to  such  as  may  suffer  therefrom,  no 
matter  to  what  extent,  we  deny  that 
the  city  council  has  the  power  to  impose 
any  such  obligation.  *  *  The  ordi- 
nance imposed  upon  Harbeson  a  duty 
to  the  public  alone,  which  can  only  be 
enforced  by  the  penalty  prescribed, 
and  the  non-compliance  of  which  does 
not  subject  him  to  a  civil  action,  at  the 
suit  of  a  private  person." 

In  the  case  of  Adm'r  of  Chambers  v. 
The  Ohio  Life  and  Trust  Ins.  Co.,  1 
Disney  (Ohio  Sup.  Ct.),  327,  a  question 
as  to  the  power  of  a  municipal  corpo- 
ration to  create  a  civil  liability  on  the 
part  of  property  owners  was  consid- 
ered. In  that  case,  the  defendants  in 
the  erection  of  their  banking  building 
upon  a  public  street  in  Cincinnati, 
erected  the  cornice  so  that  it  slightly 
projected  over  the  line  of  the  street, 
and  being  insecurely  fastened,  it 
fell,  and  falling  upon  the  plain- 
tiff's intestate,  instantly  killing  him. 
Among  other  grounds  of  recovery, 
it  was  insisted  by  the  plaintiff  that  a 
recovery  could  be  had  because  the 
building  was  erected  in  violation  of 
the  provisions  of  an  ordinance  of  the 
city.  Gholson,  J.,  in  commenting 
upon  this  branch  of  the  case,  said : 
"  It  is  sufficient  to  say  that,  as  to  any 
liability  in  a  civil  action,  these  ordi- 
nances have  no  controlling  application. 
The  city  has  no  authority  by  ordinance 
to  license  a  nuisance  so  as  to  protect  a 
party  from  liability  for  it  in  a  civil 
action,  nor  to  subject  a  party  to  liability 
in  a  civil  action  for  ait  act,  where,  but 
for  the  ordinance,  no  liability  wovid 
exist.  No  such  authority  is  conferred 
upon  the  municipal  authority  of  a  city. 
It  belongs  to  the  general  legislation  of 
the  State." 
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nuisance,1  nor  can  it  maintain  a  nuisance  upon  city  property,  but 
is  subject  to  the  same  liabilities  and  remedies  therefor  at  the  suit 
of  persons  injured,  or  in  behalf  of  the  public,  as  an  individual 
would  be.a  Neither  does  the  fact  that  a  certain  use  of  property 
is  declared  a  nuisance  by  a  city  ordinance,  although  subjecting  the 
person  erecting  it  to  the  penalties  provided  in  the  ordinance, 
necessarily  make  the  person  who  uses  his  property  contrary  to 
the  provisions  of  the  ordinance  liable  to  third  persons  for  injuries 
sustained  therefrom.  The  ordinance  has  no  effect  to  create  a 
civil  liability  on  the  part  of  the  owner  of  the  property,  and  no 
liability  exists  to  third  persons,  unless  it  exists  at  common  law  or 
by  statute."    It  is  extremely  doubtful  whether  a  municipal  corpo- 

struction  of  a  public  work,  as  a  sewer, 
and  although  the  defect  arose  from  the 
fault  of  a  contractor.  Springfield  v.  St. 
Clair,  49  Me.  476. 

In  Eeinhardt  v.  New  York,  2  Daly  (N. 
T.  C.  P.),  243,  it  was  held  that  it  is  the 
duty  of  a  city  to  keep  its  streets  at  all 
times  in  a  safe  condition,  and  that  it 
is  liable  for  injuries  to  persons  law- 
fully using  the  streets,  resulting  from 
defective  coal  plates  or  gratings,  and 
that  notice  of  the  defect  need  not  be 
proved,  as  it  will  be  presumed.  It  is 
no  defense  in  an  action  for  injuries 
resulting  from  defective  areas,  to 
show  that  such  areas  exist  in  other 
places,  and  are  common  in  the  city. 
Temperance  Hall  Association  v.  Wiles, 
33  N.  J.  260 ;  Parker  v.  Macon,  39  Ga. 
725 ;  Champaign  v.  Patterson,  50  HI. 
61 ;  Oliver  v.  Worcester,  102  Mass. 487; 
Rowell  v.  Williams,  29  Iowa,  210 ;  Chi- 
cago v.  Johnson,  53  111.  91 ;  Chicago  v. 
Langlass,  52  id.  256 ;  Covington  v.  Bry- 
ant, 7  Bush  (Ky.),  249 ;  Winporny  v. 
Philadelphia,  65  Penn.  St.  165.  But 
where  the  nuisance  results  from  the 
act  of  an  individual  the  city  may  have 
a  remedy  over  for  all  damages.  Swerin 
v.  Eddy,  52  111.  189 ;  Chicago  ■o.  Rob- 
bins,  2  Black  (U.  S.),  164.  The  same 
liability  attaches  against  a  city  for  a 
nuisance  created  by  it  or  upon  its  prop- 
erty, as  to  an  individual,  and  it  has  no 
more  right  to  maintain  a  nuisance  than 
an  individual  would  have.  Harper  v. 
Milwaukee,  30  Wis.  365;  Dorman  v, 
Jacksonville,  13  Fla.  538 ;  Donahue  o. 
New  York,  4  Daly  (N.  Y.  C.  P.),  65. 

3  Qholson,  J.,  in  Adm'r  of  Cham 
bers  v.  Ohio  Trust  &  Ins.  Co.,1  Disney 
(Ohio),  336. 


1.  Pf  au  v.  Reynolds,  53  III.  212 ;  Adm'r  of 
Chambers  v.  Ins.  Co.,  1  Disney  (Ohio),336; 
opinion  by  Gholson,  J.  In  Ryan  v.  Capes, 
11  Rich.(S.  C.)  217,  a  cotton  press  was  field 
a  nuisance,  although  established  under  a 
license  from  the  city,  and  the  license  was 
held  to  be  no  protection.  State  v.  Gas- 
light Co.,  18  Ohio  St.  262;  Hume  v.  New 
York,  47  N.  Y.  639 ;  Seaman  v.  New  York, 
3  Daly  (N.  Y.),  147 ;  Morey  v.  Troy,  61  Barb. 
(N  Y.)  580  A  building  erected  in  a  street 
for  a  market,  jail,  etc.,  was  held  a  nui- 
sance, and  its  maintenance  restrained. 
Sutterloh  v.  Cedar  Keys,  15  Fla.  306, 

*  In  Brower  v.  The  Mayor  of  New 
York,  3  Barb.  (N.  Y.  S.  C.)255,  the  city 
was  restrained  from  permitting  a  por- 
tion of  its  premises  on  the  East  river 
from  being  used  as  an  emigrant  depot. 

In  St.  John  v.  The  Mayor  of  N.  Y„  3 
Bos.  (N.  Y.)  483,  it  was  held  that  the  city 
was  liable  for  a  nuisance  in  using  a  part 
of  a  public  street  for  the  erection  of 
sheds  for  occupation  as  market  places. 
But  the  city  is  not  liable  for  a  nuisance 
upon  its  property,  when  the  nuisance 
arises  while  the  property  is  in  the  ex- 
clusive possession  and  control  of  the 
board  of  education,  and  is  wholly  con- 
trolled by  that  board.  Terry  ■».  The 
Mayor  of  N.  Y.,  8  Bos.  (N.  Y.)  504. 

In  Leavenworth  t>.  Carey,  McCahon 
(Kansas),  124,  the  city  was  held  liable 
for  injuries  resulting  from  a  sewer  im- 
properly constructed,  so  that  water  es- 
caped therefrom  into  the  respondent's 
cellar.  But  it  seems  that  liability  does 
not  exist  unless  the  work  is  unskill- 
f  ally  executed  either  in  its  mechanism 
or  capacity.  Indianapolis  v.  Haffer,  30 
Ir  d.  235.  But  a  city  cannot  escape  lia- 
bility for  an  injury  resulting  to  one 
from  a  defect  in  its  streets,  even 
though  the  defect  arose  from  the  con- 
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ration,  clothed  with  express  power  by  legislative  enactment,  to 
license  slaughter-houses  and  other  noxious  trades  to  be  carried  on 
within  its  corporate  limits,  can  grant  a  license,  which  operates  aa 
a  protection  against  liability  for  damages,  to  an  individual  to 
carry  on  such  business,  so  as  to  operate  as  an  actual  nuisance  to 
individuals  owning  property  within  the  sphere  of  its  influence. 
Any  trade,  the  exercise  of  which  operates  as  an  invasion  of  the 
rights  of  others,  whether  by  sending  over  the  premises  of  others 
a  stream  of  polluted  air,  or  otherwise  takes  the  property  of  others 
to  the  extent  of  the  injury  and  damage  inflicted,  and  even  the 
legislature  is  powerless  to  give  such  authority,  without  providing 
for  full  compensation.  A  license  thus  given  will  operate  as  full 
protection  against  indictment  or  suits  in  behalf  of  the  public,  or 
of  tenants  in  possession  of  property  affected  thereby,  but  not 
against  actions  brought  by  the  owners  of  estates  actually  injured 
by  the  nuisance.* 

Sec.  743.  A  municipal  corporation  is  liable  to  indictment  for  a 
public  nuisance  maintained  by  it,  and  is  also  liable  for  damages 
at  the  suit  of  an  individual  who  sustains  special  damages  there- 
from." But  in  order  to  uphold  a  private  action  the  injury  result- 
ing from  the  nuisance  must  be  special  and  particular,  and  not 
such  as  is  sustained  by  all  the  public  in  common.8  If  it  allows 
its  streets  to  remain  out  of  repair,*  or  if  it  neglects  to  abate 
nuisances  injurious  to  the  health  of  its  citizens,  which  it  has  the 
power  to  remove,6  or  if  it  permits  any  public  nuisance  to  exist 
upon  its  property,'  it  may  be  indicted  and  punished  the  same  as 
an  individual.7  As  to  what  state  of  non-repair  in  streets  will  up- 
hold an  indictment,  is  necessarily  a  question  of  fact,  and  depends 
upon  the  circumstances  of  each  case.     It  is  proper  to  consider 

'See    chapter    on    Legalized    Nui-  County, lVroom.  (N.  J.)  137;  Cambridge 

r  °  V.  B.  E.  Co..  7  Mete.  (Mass.)  70. 

sances.  6.  Baker  k.  Boston,  12  Pick. (Mass.)  184. 

sBroweru.  Mayor  of  New  York,  3  e.  St.  Jehni>.TheMayor,3Bosw.  (N.Y.)483. 

Barb  (N  T.12521  ;  Hunt  v.  The  Mayor  7.  Administrator  v.  Insurance  Co.,  1  DIs. 

nf  AiHmmiv    flWend   rN   T1  571"  The  (Ohio)  336;   Harper  v.  Milwaukee,  30  Wis. 

of  Albany,  » W  end.  (is.  1.) oil,  J.ne  m    A3foraiggjDg  dit0h  near  a  person's 

People  v.  Albany,   11    Wend.  (IN.    1.)  premises,  and  causing  stagnant  water  to 

539 ;  Baker  v.  Boston,  12  Hick.  (Mass.)  accumulate  there,  and  causing  a  stench 

184  j  Thayer  v.  Boston,  19  Pick.  (Mass .  j  and  q  ge^raWp^malaria.  ^Hamilton  v. 

291.  erecting  a  sewer  and  emptying  it  into  a 

3.  Doollttle  v.  Supervisors,  18  NY.  155.  canal,  which  impairs  navigation  by  reason 

4.  State  v.  Shelbyville,  4  Sneed  (Tenn.),  of  deposits  made  therein.  Boston  Rolling 
176 ;  Davis  v.  Bangor,  43  Me.  52?;  Phillips  Mills  v.  Cambridge,  U7  Mass.  396 ;  Clark  v. 
v.  Com.,  44  Penn.  St.  197;  State  v.  Hudson  Peckham,  10 B.  I.  35. 
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how  the  defects  arose,  the  ability  of  the  city  to  repair,  the  loca- 
tion of  the  street,  the  length  of  time  the  defects  have  existed,  and 
all  the  circumstances  tending  to  charge  or  excuse  the  city  for  its 
neglect.1 


Sec.  744.  When  a  municipal  corporation  has  ample  power  to 
remove  a  nuisance  that  is  injurious  to  the  health,  endangers  the 
safety,  or  impairs  the  convenience  of  its  citizens,  or,  when  in  the 
prosecution  of  a  public  work  it  creates  a  nuisance,  it  is  liable  for 
all  the  injuries  that  result  from  a  failure  on  its  part  to  properly 
exercise  the  power  possessed  by  it,  and  for  the  injuries  resulting 
from  its  wrongful  acts.* 


1  Hart  v.  The  Mayor,  ante ;  People  v. 
Albany,  ante. 

8  In  Thurston  v.  The  City  of  St.  Jo- 
seph, 51  Mo.  510  ;  11  Am.  Rep.  463,  it 
■was  held  that  a  city  was  liable,  irre- 
'  spective  of  the  question  of  negligence, 
for  the  flooding  of  premises  resulting 
from  the  building  a  sewer  by  it  in  the 
vicinity  of  the  plaintiffs  premises. 
That  such  injnries  amounted  to  a  tak- 
ing of  property  within  the  constitu- 
tional provision. 

In  Wilson  v.  The  City  of  New  Bed- 
ford, 108  Mass.  261,  the  city  was  held 
liable  for  injuries  resulting  to  the 
plaintiff  from  water  percolating 
through  his  soil  into  his  barn  and  cel- 
lar, from  a  reservoir  erected  by  the 
city  to  obtain  a  supply  of  water,  no 
negligence  was  imputed  or  shown. 
The  court  placed  the  liability  of  the 
city  upon  the  same  ground  with  that 
of  an  individual  doing  a  similar  act. 
The  injury  having  resulted  from  the 
raising  of  the  water  by  artificial  means 
which  pressed  the  water  through  the 
soil,  the  reservoir,  as  to  the  plaintiff, 
was  a  nuisance  and  the  city  was  liable 
for  all  the  natural  and  probable  conse- 
quences resulting  from  its  erection. 

Phinzey  v.  Augusta,  47  Ga.  263 ;  Sa- 
vannah v.  Cullens,  38  id.  334;  New 
York  v.  Furze,  3  Hill  (N.  T.).  614;  Ba- 
con v.  Boston,  3  Cush.  (Mass.)  179;  Ray- 
mond d.  Lowell,  6  id.  529 ;  Kelsey  v. 
Glover,  15  Vt.  715;  Chamberlain  n. 
Enfield,  43  N.  H.  356  ;  Bailey  <o.  New 
York,  3  Hill  (N.  Y.),  531 ;  Brown  v. 
New  York,  3  Barb.  (N.  Y.)  254;  Buffalo 
&  Hamburgh  T.  Co.  ■».  Buffalo,  1  N.  Y. 
S.  C.  537 ;  Pittsburgh  v.  Grier,  21  Penn. 


St.  51;  Com'rs  fl.Wood,  10  Barr  (Penn.), 
93. 

In  Gilmartin  v.  Philadelphia,  71 
Penn.  St.  140,  the  city  was  held  charge- 
able for  injuries  resulting  from  a  nui- 
sance created  by  it  by  drawing  off  the 
water  of  a  navigable  stream  during  a 
dry  season  for  the  use  of  the  city.  In 
this  case  the  right  of  the  city  to  use 
the  water  of  »  navigable  stream  for 
primary  purposes  was  fully  recognized 
but  the  court  held  that  the  right  ended 
with  the  supply  for  that  use,  and  that 
as  by  much  the  greater  proportion  of 
the  water  taken  was  for  the  supply  of 
motive  power,  the  cleaning  of  the 
streets,  etc.,  it  was  held  liable  for  the 
damages  resulting  to  those  specially 
injured  thereby. 

In  Parker  r>.  Macon,  39  Ga.  725, 
which  is  a  well-considered  case  and 
one  that  must  necessarily  be  regarded 
as  a  leading  case  upon  the  liability  of 
cities  for  damages  resulting  from  a 
failure  on  its  part  to  remove  nuisances 
which  it  has  full  power  to  remove,  it 
was  held  that  a  city  is  liable  for  in- 
juries resulting  from  a  failure  on  its 
part  to  keep  its  streets,  lanes  and  walks 
free  from  obstructions,  such  as  steps, 
fences,  posts  or  other  nuisances  exist 
ing  therein  or  dilapidated  walls  along 
the  street  in  such  a  state  of  decay  as 
to  endanger  the  safety  of  persons  pas- 
sing along  the  street.  And  that  the 
fact  that  these  nuisances  are  upon  pri- 
vate property,  is  no  excuse  for  its  fail- 
ure to  remove  them  or  defense  against 
an  action  for  injuries  resulting  from 
its  neglect. 

Hyde  v.  County    of   Middlesex,   2 
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Sec.  745.  There  is  a  wide  distinction  between  the  liabilities  of 
a  municipal  corporation  for  acts  done  exclusively  for  a  public  pur- 
pose, and  in  furtherance  of  the  public  interests  and  convenience, 
and  those  done  for  its  own  private  purposes  or  advantage.  This 
distinction  has  nowhere  been  more  forcibly  stated,  than  by 
Nelson,  J.,  in  Bailey  v.  New  York,  3  Hill  (N.  T.),  531,  where 
the  learned  judge  showed  the  distinction  between  the  public  and 
the  private  action  of  a  city  government.  When  the  city  is  doing 
an  act  for  the  benefit  of  the  public,  in  the  improvement  of  its 
streets,  in  the  erection  of  public  works  which  operate  as  a  public 
benefit,  in  the  improvement  of  navigable  streams,  in  improving 
the  sanitary  condition  of  the  city,  it  is  only  liable  for  the  negli- 
gent or  careless  execution  of  its  duty;  but,  when  the  work  is 
private,  or  for  its  own  private  advantage  or  emolument,  it  is 
liable  for  all  damages  resulting  therefrom,  irrespective  of  the 
question  of  negligence,  precisely  as  an  individual  would  be.1 


CHAPTER  TWENTY-THIKD. 

LEGALIZED   NUISANCES. 

Sec.  746.  What  acts  are  excused  by  legislative  grants. 

747.  Obligations  resting  upon  public  compaiiies  in  the  discharge  ol  their 

powers. 

748.  Same  continued. 

749.  Authority  to  erect  bridges  over  navigable  streams. 

750.  Exemption  from  indictment  for  public  nuisances. 

751.  Liable  to  indictment  in  certain  cases. 

752.  Power  of  the  legislature. 

Gray  (Mass.),  267  ;  Trustees  v.  Gibbs,  York  had  no  authority  to  obstruct  any 

11  H.  L.  Caa.  687;  Thayer  v.  Boston,  part  of  a  public  street  by  making  erec- 

19  Pick.  (Mass.)  511 ;  Oliver  v.  Wor-  tions  thereon,  as  in  this  case,  of  sheds 

cester,  102  Mass.  490.  for  market  places  any  more  than  an 

In  Eastman  v.  Meredith,  36  N.  H.  individual,  and  was  liable  for  all  the 

284  the  liability  of  towns  and  muni-  damages  resulting  from  the  nuisance, 
cipal  corporations  generally,  are  put        '  Oliver  v.  Worcester,  102  Mass.  489 ; 

upon  the  same  ground  and  the  same  Thayer  v.  Boston,  19  Pick.  (Mass.)  511 

footing  as  that  of  individuals  in  the  Anthony  v.  Adams,  1  Met.  (Mass.)  284 ; 

use  and  control  of  the  same  property.  Pittsburgh  v.  Grier,  22  Penn.  St.  54 ; 

In  St.  John  «.  The  Mayor,  3  Bos.  (N.  Eastman  v.  Meredith,  36  N.  H.  296 ; 

Y )  it  was  held  that  the  city  of  New  Trustees  v.  Gibbs,  11  H.  L.  Cas.  687. 
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Sec.  753.  Legislative  grants  do  not  exempt  company  from  liability  for  private 
damages  in  certain  cases. 

754.  Implied  condition,  that  the  work  shall  be  properly  exercised. 

755.  What  is  a  taking  of  property. 

756.  Power  of  Parliament,  in  England,  omnipotent. 

757.  No  remedy  can  be  had  for  injuries  purely  consequential,  etc. 

Seo.  746.  The  question  as  to  how  far  legislative  authority  to 
do  an  act,  which  otherwise  would  be  a  nuisance,  operates  to  shield 
those  to  whom  the  authority  is  given,  from  liability  for  damages 
sustained  by  others  therefrom,  is  one  of  great  importance,  and 
one  which  has  often  engaged  the  attention  of  courts,  and  which 
is  now  far  from  being  definitely  settled. 

It  may,  however,  be  stated,  that  a  person  or  corporation  author- 
ized by  law  to  do  a  particular  thing,  as  to  build  a  railroad,1  a 
turnpike,'  a  bridge  across  a  navigable  stream,"  or  to  carry  on  a 
particular  class  of  business,  or  for  the  manufacture  of  gas  to  sup- 
ply the  people  of  a  town  or  city  therewith,*  so  long  as  they 
keep  within  the  scope  of  the  power  granted,  are  completely  pro- 
tected from  indictment  and  punishment  for  a  public  nuisance, 
and  from  proceedings  either  at  law  or  in  equity  in  behalf  of  the 
public  therefor.5  But  this  is  subject  to  this  qualification,  that 
the  nuisance  arises  as  a  natural  and  probable  result  of  the  act 
authorized,  so  that  it  may  fairly  be  said  to  be  covered  in  legal 
contemplation  by  the  legislature  conferring  the  power."     If  the 

1  Bex  v.  Pease,  4  B.  &  A.  30 ;  Rex  v.  17  Johns.  (N.  T.)  195  ;  Davis  v.  Mayor, 

Morris,  1  id.  441.  14  N.  Y.  506  ;  Com.  v.  Eeed,  34  Penn. 

!  State  <B.  Williamstown    Turnpike  St.  275 ;  Harris  v.  Thompson.  9  Barb. 

Co.,  4  Zab.  (N.  J.)  347 ;  State  v.  Clarks-  (N.  T.)  350 ;  Rex  v.  Pease,  4  Brad.  30. 
ville  R.  &  T.  Co.,  2  Sandf.  (Tenn.)  88  ;        "In  Attorney-General    v.   Bradford 

Com.  v.  Hancock  Free  Bridge,  2  Gray,  Navigation  Co.,  6  B.  &  S.  631,  the  de- 

(Mass.)  58 ;   State  v.   Scott,  2  Swan,  fendants  were  authorized  to  construct 

(Tenn.)  332 ;  Beckett  v.  Upton,  33  Eng.  and  maintain  a  canal  which  they  pro- 

L.  &  Eq.  108.  ceeded  to  do  in  1774.     In  1802  they 

3  Jolly  D.  Terre  Haute  Draw-bridge  erected  a  dam  across  a  stream  called 
Co.,  6  McLean  (U.S.),  237;  Attorney-  Bradford  Beck  and  made  a  reservoir 
General  v.  Hudson  River  R.  R.  Co.,  1  of  stone  at  the  head  of  the  canal  into 
Stark.  (N.J.)  526;  State  v.  Parrott,  71  which  the  water  was  and  held  in 
N.  C.  311.  reserve  to  supply  the  canal  when  the 

4  People  v.  Gas-light  Co.,  64  Barb,  water  therein  was  low.  The  water 
(N.  V.)  55;  Broadbent  v.  Imperial  Gas  thus  turned  into  the  canal  was  im- 
Co.,  7  H.  L.  605 ;  Carhart  v.  Auburn  pregnated  with  sewage  and  by  stand- 
Gas-light  Co.,  22  Barb.  (N.  Y.)  297.  ing  in  the  canal  emitted  noxious  and 

'  People  v.  Law,  34  Barb.  (N.  V.)  unwholesome  odors  to  the  nuisance  of 

294:    People  v.  N.  Y.  Gas-light  Co.,  those  living  in  the  vicinity  of  the  canal. 

64  id.  55 ;   Carhart  v.   Auburn  Gas-  This  action  was  brought  to  restrain 

light  Co.,  22  id.  297  ;   People  v.  Piatt,  the  company  from  turning  into  this 


LEGALIZED  NUISANCES. 


783 


nuisance  is  not  the  necessary  result  of  the  act  or  work  authorized, 
or  if  it  might  he  exercised  in  such  a  way  as  to  obviate  the  nui- 
sance, legislative  authority  will  not  be  inferred  from  the  grant  to 
create  the  nuisance,  and  will  not  operate  as  a  protection  or  excuse 
therefor  either  against  an  indictment  or  a  suit  in  behalf  of  the 
public  at  law  or  in  equity  to  abate  the  nuisance.1  Hence  it  is  only 
when  the  nuisance  is  a  necessary  and  proboible  result  of  the  act 
done  in  pursuance  of  legislative  authority  that  the  grant  operates 
as  a  protection  agaiast  indictment  or  suit  therefor.  Otherwise  it 
cannot  be  said  to  have  been  contemplated  by  the  grant,  and 
therefore  is  not  authorized  by  it.a 


canal  any  further  sewage  or  other 
matter  calculated  to  create  a  nuisance. 
The  defendants  admitted  that  the  nui- 
sance existed  but  insisted  that  as  they 
had  the  right  to  use  the  water  of 
Bradford  Beck  for  the  purposes  of  their 
canal,  and  that,  as  they  did  not 
pollute  the  water  of  the  stream  or 
impregnate  it  with  sewage,  they 
could  not  be  made  answerable  for  the 
nuisance  resulting  from  its  use.  It 
appeared  that  when  the  canal  was 
built,  and  down  to  within  three  or 
four  years  before  the  commencement 
of  the  action  the  water  of  Bradford 
Beck  had  been  pure,  and  that  the  im- 
purity arose  from  leading  into  the 
Beck  the  sewage  from  the  town  of 
Bradford,  which,  within  a  few  years, 
had  largely  increased  in  population,  so 
that,  although  the  water  was  impure, 
no  deposit  of  an  offensive  kind  took 
place.  The  water  in  the  canal  was 
stagnant,  and  there  was  no  current  or 
flow  of  water,  and  the  sewage  was  de- 
posited in  the  canal,  so  that  when 
boats  passed  through  it  it  emitted  very 
offensive  smells  and  gases.  The  court 
held  that  although  the  company  was 
authorized  by  parliament  to  construct 
the  canal,  and  feed  it  with  the  water 
from  Bradford  Beck,  yet,  as  at  that 
time  the  water  was  clear  and  pure,  it 
could  not  be  held  as  having  been  con- 
templated by  parliament  that  the 
water  would  become  so  impure  as  to 
make  its  use  in  the  canal  a  public  nui- 
sance, and  the  use  of  the  water  was 
enjoined,  as  well  as  a  use  of  the  canal 
in  any  way  so  as  to  create  a  public 
nuisance  by  reason  of  noxious  smells 
emitted  from  the  water  used  therein. 
1  Attorney-General  v.  Metropolitan 


Board  of  Work,  1  H.  &  M.  320;  Clark 
v.  B.  K.  Co.,  36  Mo.  292,  in  which  it  was 
held  that  an  action  would  not  lie  for 
damages  arising  from  the  overflow  of 
land  occasioned  by  the  proper  con- 
struction of  their  road-bed.  But  this 
applies  only  to  injuries  sustained  by 
one  whose  land  is  taken  and  whose 
damages  have  been  assessed.  Attor- 
ney-General v.  Birmingham,  4  K.  &  J. 
523  ;  Imperial  Gas  Co.  v.  Broadbent, 
7  H.  L.  Cas.  605 ;  Stainton  v.  Wool- 
rych,  23  Beavan,  225 ;  Hutton  v.  E.  R. 
Co.,  7  Ha.  259 ;  E.  R.  Co.  v.  Archer,  6 
Paige  (N.  T.),  83 ;  Sandford  v.  E.  B. 
Co.,  24  Penn.  St.  378,  while  companies 
acting  under  legislative  power  are  the 
best  judges  of  the  manner  in  which 
their  works  are  to  be  constructed,  yet, 
if  they  are  proceeding  to  execute  them 
in  such  a  manner  as  to  do  unnecessary 
damage,  or  inflict  unnecessary  injury, 
they  are  liable  therefor.  London,  etc., 
E.  E.  Co.  ■».  Canal  Co.,  1  Ea.  Cas.  225  ; 
Coates  v.  Clarence  E.  E.  Co.,  1  E.  &  M. 
181 ;  Eex  n.  East  and  West  India  Docks 
E.  E.  Co.,  2  Ea.  Cas.  380. 

2  Attorney-General  v.  Bradford  Navi- 
gation Co.,  6  B.  &  S.  631;  People  v. 
Gas-light  Co.,  64  Barb.  (N.  T.)  55.  In 
Clark  v.  Mayor  of  Syracuse,  13  Barb. 
(N.  Y.)  32,  the  legislature  declared  a 
stream  navigable,  and  afterward 
authorized  the  plaintiff  to  erect  a  dam 
upon  it.  It  was  held  by  the  court  that 
this  authority  only  protected  the  plain- 
tiff from  the  consequences  of  the  nui- 
sance to  navigation,  and  was  no  pro- 
tection for  nuisances  occasioned  by  the 
dam  in  other  respects. 

In  Eichardson  v.  Vermont  Central  E. 
B.  Co.,  25  Vt.  465,  it  was  held  thai 
where  the  defendant  in  the  erection 
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Sec.  747.  So,  too,  where  a  person  or  corporation  is  vested 
with  authority  by  the  legislature  to  do  an  act  which,  unless  care- 
fully and  skillfully  done,  will  operate  injuriously  to  the  public 
or  to  individuals,  they  are  bound  to  execute  the  power  in  good 
faith,  and  to  exercise  the  highest  degree  of  care  to  prevent 
injurious  results,  and  it  is  only  against  those  acts  which,  in  the 
exercise  of  such  care  and  skill,  operate  injuriously,  that  their 
grant  operates  as  an  excuse  or  defense.  If  negligence  can  in 
any  measure  bo  predicated  of  their  acts,  they  are  liable  for  all 
the  consequences  civilly  and  criminally,  resulting  therefrom. 
The  rule  is,  that  where  a  corporation  or  an  individual  are  author- 
ized to  do  an  act,  which  is  in  derogation  of  private  rights,  they 
are  bound  to  exercise  the  power  given,  with  moderation  and  dis- 
cretion, and  not  negligently.  Thus,  where  a  railroad  company 
were  authorized  to  make  excavations  for  their  road-bed,  it  was 
held  that  they  were  bound  to  make  them  with  reasonable  regard 
to  the  rights  of  adjoining  owners,  and  when  they  were  proceed- 
ing with  the  work  without  taking  sufficient  precaution  to  secure 
the  safety  of  an  adjoining  house,  they  were  restrained  from  pro- 
ceeding until  such  precautions  were  properly  provided  for,  and 
an  inquiry  as  to  damages  was  granted.*  When  the  company  can 
exercise  its  rights  in  a  way  that  will  not  be  productive  of  injury 
to  private  rights,  it  is  bound  so  to  exercise  it,  and  a  court  of 
equity  will  always  interfere  to  prevent  their  exercise  in  a  vexa- 
tious or  careless  way.*  If  there  are  two  modes  in  which  the  work 
can  be  done,  one  of  which  would  create  a  nuisance,  and  the 

of   its  railroad  made  an  excavation  company,  in  digging  the  excavation  on 

npon  its  own  land  so  near  to  the  plain-  their  own  land,  were  in  the  wrong  ; 

tiffs  land  adjoining  that  his  land  slid  neither  in  so  doing  did  they  remove 

into  the  excavation,  the  defendants  any  of  the  plaintiff's  soil  directly,  but 

were  liable  for  the  injury.    In  this  the  slide  was  a  consequence  of  it.  *  *  * 

case  no  part  of  the  plaintiff's  premises  They  cannot  justify  the  removal  of  the 

were  taken  hy  the  defendants  for  the  plaintiff'B  soil  from  any  powers  at- 

purposes  of  their  road,  and  the  liabil-  tempted  to  be  conferred  upon  them, 

ity  of  the  defendants,  for  injuries  re-  either  by  their  charter  or  the  general 

suiting  to  the  plaintiff,  was  placed  railroad  law." 

upon  the  same  ground  as  though  they  >  Biscoe  u.  Great  Eastern    Railway 

had  been  occasioned  by  an  individual  Co.,  10  L.  R.  Eq.  Ca.  640. 


owning  the  adjoining  tract.   Bennett,        »  Rickett  v.  Metropolitan  Railway,  2 
J.,  in  a  very  able  opinion,  which  occu-    H.  L.  175. 
pies  the  position  of  a  leading  opinion 
upon  questions  of  this  character,  said : 
"  There  is  no  pretense  that  the  railroad 
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other  not,  they  are  bound  to   choose   the  method  which   will 
obviate  the  nuisance.1 


Sec.  748.  Thus  it  is  held  that  authority  given  to  construct  a 
railroad,  and  to  operate  it  by  steam,  does  not  operate  as  an  author- 
ity to  use  engines  thereon  that  are  defectively  constructed,  so  as 


1  In  Matthews  v.  West  London 
Water  Works  Co.,  3  Camp.  402,  the 
defendants  were  authorized  to  make 
excavations  in  the  street  to  lay  their 
water  pipes.  In  doing  so  they  threw 
up  rubbish  without  properly  guarding 
the  same,  whereby  a  stage  coach,  which 
the  plaintiff  was  driving,  was  over- 
turned and  injured,  and  he,  plaintiff, 
severely  injured.  Lord  Ellenborotjgh 
held  that  the  company  was  clearly 
liable,  even  though  the  work  was  done 
by  a  contractor. 

In  Waterman  v.  Conn.  &  Pass  River 
R.  R.  Co.,  30  Vt.  610,  damages  were 
allowed  for  injuries  from'  surface 
water,  through  the  unskillful  manner 
in  which  the  road  was*  constructed. 
But  see  Henry  v.  Vt.  Central  R.  R. 
Co.,  30  id.  638,  where  injury  to  land 
resulting  from  change  in  the  course 
of  a  river  by  a  railroad  company  in 
necessary  erection  of  their  road,  was 
held  not  recoverable,  though  such 
erections  were  unskillfully  made. 
Robinson  v.  N.  Y.  &  Erie  R.  R.  Co.,  27 
Barb.  (N.  Y.)  512. 

It  must  lay  its  track  skillfully  in  a 
public  street,  and  is  liable  for  injuries 
resulting  from  unskillf ulness  in  that 
respect.  Wooster  v.  Forty-second  Street 
R.  R.  Co.,  50  N.  Y  203. 

It  must  not  let  down  the  lands  of 
an  adjoining  owner  whether  by  skill- 
ful or  unskillful  prosecution  of  its 
work.  Richardson  v.  Vt.  Central  R.  R. 
Co.,  25  Vt. 

Authority  to  erect  a  bridge  over  a 
navigable  stream,  if  the  navigation 
is  not  impeded,  does  not  authorize  it 
even  temporarily  to  obstruct  it  while 
erecting  the  bridge.  Memphis  &  Ohio 
R.  R.  Co. «.  Hicks,  5  Sneed  (Tenn.),  427. 

In  Lawrence  v.  Great  Northern  R. 
R.  Co.,  4  Eng.  Law  &  Eq.  265,  held 
liable  for  not  providing  proper  flood- 
gates for  escape  of  water,  which  by 
erection  of  its  road-bed  were  prevented 
from  spreading  as  formerly,  even 
though  the  act  did  not  provide  for 
their  being  made. 
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In  the  Freehold  General  Investment 
Co.  v.  The  Metropolitan  R.  R.  Co., 
Weekly  Notes,  1866,  p.  66,  the  defend- 
ants in  the  construction  of  their  road 
were  building  tunnels  under  valuable 
houses,  and  among  the  rest,  under  the 
plaintiff's  house.  Upon  a  bill  for  an 
injunction  to  restrain  them  from  pro- 
ceeding until  they  had  provided  proper 
means  for  securing  the  house  from 
further  injury  —  the  walls  having  al- 
ready begun  to  crack —  the  Vice  Chan- 
cellor in  disposing  of  the  question 
said :  "  The  Legislature  has  given 
power  to  the  defendants  to  make  their 
works  by  means  of  a  tunnel,  close  to 
and  through  the  midst  of  valuable 
houses,  and  must  have  foreseen  that 
some  damage  would  be  done.  *  * 
But  the  company  are  not  only  bound 
to  make  compensation  for  the  damage 
sustained,  but  are  bound  to  prosecute 
the  work  skillfully,  and,  if  there  are 
two  ways  of  doing  the  work,  to  choose 
the  one  that  will  do  the  least  injury." 

In  Regina  v.  No.  Staffordshire  R.  R. 
Co.,  8  E.  &  B.  836,  it  was  held  that  a 
railroad  company  having  carried  a 
highway  over  its  road  by  a  bridge,  was 
bound  at  all  times  not  only  to  keep 
the  bridge  in  repair,  but  also  all  ap- 
proaches thereto. 

In  Hamden  v.  N.  H.  R.  R.  Co.,  27 
Conn.  158,  it  was  held  that  a  railroad 
company  altering  a  highway  for  the 
purposes  of  its  road,  is  bound  to  re- 
store it  to  its  former  condition,  and 
that  this  liability  continues  until  it  is 
so  restored,  and  until  that  is  done, 
that  it  remains  a  continuing  nuisance 
rendering  it  liable  for  all  damages, 
either  to  the  town  or  individuals. 

In  Regina  v.  Train,  2  B.  &  S.  640,  an 
iron  tramway  laid  in  a  highway  so  as 
to  cause  the  wheels  of  vehicles  to 
skid  and  to  frighten  horses,  hitting 
their  feet  on  them,  is  a  nuisance,  and 
that  no  degree  of  public  benefit  will 
operate  as  a  defense. 

In  Johnson  «.  Atlantic  R.  R.  Co., 
35  N.  H.  567,  it  was  held  that  it  is  the 
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to  scatter  coals  along  the  line  of  the  road,  endangering  tne  prop- 
erty of  those  through  whose  lands  it  passes,1  nor  with  smoke- 
stacks so  defectively  constructed  as  to  permit  the  free  escape  of 
sparks  from  the  engine  or  engines,  exposing  property  on  the 
line  of  the  road  to  imminent  danger  from  fire.'  Neither  does 
it  authorize  a  constant  ringing  of  the  bell  or  blowing  of 
the  whistle  to  the  annoyance  of  people  living  along  its  line, 
but  only  such  necessary  use  of  those  devices  as  the  public 
safety  and  the  proper  running  of  the  trains  requires.8  The 
noise  and  rumble  of  the  trains,  the  smoke  escaping  from  the 
engines,  and  the  jarring  occasioned  by  the  proper  operation  of 
the  road,  must  be  borne  as  damnum  absque  injuria,  but  the  best 
and  most  improved  devices  must  be  used  that  skill  and  science 
has  devised,  to  prevent  injury  from  the  exercise  of  the  powers 
given  by  the  grant,  either  to  public  or  individual  rights.*     When 


duty  of  a  railroad  company  to  con- 
struct culverts  and  ditches  sufficiently 
low  to  carry  off  water  set  back  upon 
lands  by  the  construction  of  its  road, 
when  this  can  be  done  without  diffi- 
culty. 

In  Sabin  v.  Vt.  Central  E.  R.  Co., 
25  Vt.  363,  defendant  held  liable  for 
not  removing  stones  thrown  upon 
land  in  process  of  blasting  for  their 
road-bed. 

In  Pittsburgh,  etc.,  B.  R.  Co.  v. 
Gielleland,  56  Penn.  St.  445,  it  was 
held  that  a  culvert  so  unskillfully 
constructed  as  to  be  insufficient  to 
carry  off  the  water  of  a  stream  in  ordi- 
nary high  water,  renders  the  company 
liable  for  all  injuries  resulting  there- 
from. Slatten  r>.  Des  Moines  valley  R. 
R.  Co.,  29  Iowa,  154  ;  Terre  Haute, 
etc.,  R.  R.  Co.  ■».  McKinley,  33  Ind.  274 ; 
Taylor  v.  Grand  Trunk  R.  R.  Co.,  48 
N.  H.  304 ;  Attorney-General  v.  Metro- 
politan Board  of  Works,  1  H.  &  M. 
320 ;  and  the  question  of  proper  exe- 
cution of  the  works  is  a  question  of 
fact.  Ware  o.  Regents  Canal  Co.,  3  D. 
&  J.  227  ;  Coats  v.  Clarence  R.  R.  Co., 
1  R.  &  M.  181. 

1  King  v.  Morris  &  Essex  R.  R.  Co., 
3  C.  E.  Green  (N.  J.),  377 ;  Cleveland  v. 
Grand  Trunk  Railroad  Co.,  42  Vt.  449. 

2  Gaudy  v.  Chicago,  etc.,  R.  R.  Co., 

30  Iowa,  420.     See  Jackson  v.  Same, 

31  id.  176 ;  Kellogg  v.    Chicago,  etc., 
R.  R.  Co.,  26  Wis.  223 ;  Bedell  v.  Long 


Island  R.  R.  Co.,  44  N.  Y.  367;  Caseo. 
Northern  Central  R.  R.  Co.,  59  Barb. 
(N.  Y.)  644.  And  the  fact  that  a  fire  is 
set  by  sparks  from  a  railroad  engine 
is  presumptive  evidence  that  the  spark 
protector  is  defective  and  throws  the 
burden  of  the  proof  of  the  contrary 
upon  the  company. 

Bedford  v.  Hannibal,  etc.,  R.  R.  Co., 
46  Mo.  456 ;  Case  v.  Northern  Central 
R.  R.  Co.,  ante.  See  as  to  presump- 
tion of  defects  in  machinery,  Illinois 
Central  R.  R.  Co.  «.  Phillips,  49  111. 
234  ;  Reed  v.  New  York  Central  R.  R. 
Co.,  56  Barb.  (N.  Y.)  493.  But  see 
Indianapolis  R.  R.  Co.  t>.  Paramore, 
31  Ind.  143  ;  Pitch  -o.  Pacific  R.  R.  Co., 
45  Mo.  322 :  Barron  v.  Eldridge,  100 
Mass.  455. 

8  PirBt  Baptist  Church  Society  v.  R. 
R.  Co.,  5  Barb.  (N.  Y.)  79. 

4  Bell  v.  Railroad  Co.,  25  Penn.  St. 
161 ;  Brando.  Hammersmith  R.  R.  Co., 
1  L.  R.  (Q.  B.)  130 ;  Sparhawk  «.  Union, 
etc.,  R.  R.  Co.,  54  Penn.  St.  401 ;  Bur- 
ton v.  Philadelphia  R.  R.  Co.,  4  Har. 
(Del.)  252.  But  where  the  noise  is  un- 
necessary, the  rule  is  otherwise,  or 
when  the  use  complained  of  can  be 
dispensed  with  in  a  populous  locality 
Mumford  v.  Wolverhampton. 

In  Cooper  v.  North  British  R.  R.  Co. 
35  Jurist,  295;  2  Machp.  (Sc.)  499, 
when  authority  was  given  to  defend, 
ants  to  erect  workshops  to  manufac- 
ture machinery,  apparatus,  etc.,  it  was 
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this  is  done,  the  grant  is  a  full  protection  ;  failing  in  that,  it  is  no 
protection  at  all  to  the  extent  of  the  injury  occasioned  or  threat- 
ened by  such  neglect,  and  for  the  injuries  resulting  therefrom,  it 
is  liable  both  to  indictment  in  behalf  of  the  public,  and  to  respond 
in  damages  to  individuals  injured  thereby.1 

Sec.  749.  Authority  given  to  erect  a  bridge  across  a  navigable 
stream,  even  in  the  absence  of  a  provision  that  it  should  be 
erected  with  proper  draws,  and  in  such  a  way  as  to  interfere  as 
little  as  possible  with  navigation,  would  undoubtedly  be  held  to 
be  subject  to  such  restrictions,  but,  as  that  question  will  not  be 
likely  to  arise,  it  will  not  be  profitable  to  discuss  it  here.  It  is 
sufficient  to  say  that  when  authority  is  given  to  erect  a  bridge 
over  a  navigable  stream  in  such  a  way  as  to  interfere  as  little  as 
possible  with  its  navigation,  the  authority  does  not  operate  as  a 
protection,  if  the  bridge  interferes  with  navigation  in  any  degree 
unnecessarily,  which,  by  a  more  skillful  construction,  or  by  the 
adoption  of  other  methods  or  better  appliances,  might  be  avoided.3 

Sec.  750.  An  individual  or  corporation  acting  strictly  within 
the  scope  of  legislative  power  cannot  be  indicted  for  a  public 
nuisance.  The  legislative  grant  is  a  license  to  do  the  act  and 
operates  as  a  complete  and  full  immunity  from  prosecution, 
either  civilly  or  criminally,  on  the  part  of  the  public*  But  it 
by  no  means  follows  that  because  an  act  is  done  under  legisla- 

held  that  this  would  not  justify  the  «.  Hudson  River  R.  E.  Co.,  1  Stockt.  (N. 

erection  of  a  shop  for  hardening  rails  J.)  526  ;  Newark  Plank  Road  Co.  ■».  El- 

in  a  locality  where  the  noise  would  be  mer,  id.   754  ;  Com.  ■».  New  Bedford 

a  nuisance.  Bridge  Co.,  2  Gray  (Mass.),  339  ;  Com. 

1  Costello  ■».  Syracuse,  etc. ,  R.  R.  Co.,  v,  Nashua  &  Lowell  R.  R.  Co.,  2  id.  54 ; 

65  Barb.  (N.T.)  92 ;  Chicago  v.  Quaint-  Com.  ■».  Erie  &  N.  &  R.  R.  Co.,  27 

ance,  58  111.  389;  Spaulding  v.  Chicago,  Penn.  St.  339. 

etc.,  R.  R.  Co.,  30  Wis.  110;  King  v.         8  People  v.  Law,  34  Barb.  (N.   T.) 

Morris  &  Essex  R.  R.  Co.,  3  C.  E.  Green  294,  Hogbboom,  J.    People  v.  Manhat- 

(N.J.),  277;  Queen  v.  Darlington  Board  tan  Gas  Co.,  64  id.  55  ;  Davis  v.  R.  R. 

of  Health,  5  B.  &  S.  562 ;  Brine  n.  Great  Co.,  16  N.  Y. ;  Crittenden  v.  Wilson,  5 

Western  R.  R.  Co.,  2  id.  402  ;  Broad-  Cow.  (N.  T.)  163 ;  People  v.  Piatt,  17 

bent  v.  Imperial  Gas  Co.,  7  D.  M.  &  G.  Johns.  (N.  T.)  195 ;  State  ».  Stoughton, 

600 ;  Caledonian  R.  R.  Co.  v.  Sprot,  3  5  Wis.  271 ;  Com.  v.  Reed,  34  Penn.  St. 

Macph.  838.  375 ;  Harris  s.  Thompson,  9  Barb.  (N. 

8  State  v.  Parrott,  71  N.  C.  311  ;  Jolly  T.)  350  ;  Carhart  v.  Auburn  Gas  Co.,  2 ; 

v.  Terre  Haute  Bridge  Co.,  6  McLean  id.  297 ;  Rex  v.  Pease,  4  B.  &  Ad.  302 

(U.  S.) ;  Columbus  Ins.  Co.  v.  Peoria  Clark  v.  Syracuse,  13  Barb.  (N.  T.)  32  ; 

Bridge  Association,  id. ;  Columbus  Ins.  Anderson  v.  R.  R.  Co.,  9  How.  (N.  Y.) 

Co.  v.  Curtenas,  id. ;  Attorney-General  Pr.  553. 
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tive  authority,  that  the  person  doing  the  act  cannot  be  punished 
therefor  by  indictment  if  the  act  creates  a  public  nuisance.  If 
the  act  is  in  excess  of  the  power  given,1  or  if  it  is  done  in  a  man- 
ner not  within  the  reasonable  contemplation  of  the  legislature,  to 
be  gathered  from  a  fair  construction  of  the  grant  —  as  if  it  is  not  a 
necessary  and  probable  result  of  the  exercise  of  the  power  given  — 
the  act  will  be  no  protection  against  liability,  both  civilly  and 
criminally.'  It  is  only  against  such  consequences  as  are  fairly 
within  the  contemplation  of  the  legislature  in  conferring  the 
authority,  and  such  results  as  are  necessarily  incident  to  its  being 
done  —  in  other  words,  such  results  as  are  the  natural  and  probable 
consequence  of  an  exercise  of  the  power  at  all  —  that  the  grant 
operates  as  a  protection.'  Beyond  that  it  affords  no  protection 
whatever.  It  is  sometimes  laid  down  in  elementary  works,  and 
appears  in  the  opinions  of  courts,  that  that  which  is  authorized  by 
the  legislature  cannot  be  a  nuisance.  This  is  clearly  erroneous  in 
the  sense  in  which  it  is  generally  understood.  That  which  is 
authorized  by  the  legislature,  within  the  strict  scope  of  the  power 
given,  cannot  be  a  public  nuisance,  but  it  may  bea  private  nui- 
sance, and  the  legislative  grant  is  no  protection  against  a  private 
action  for  damages  resulting  therefrom.4 

1  Com.  v.  Old  Colony  R.  E.  Co.,  14  &  S.  649 ;  Delaware  Canal  Co.  v.  Com., 

Gray  (Mass.),  93 ;  Donnahue  v.  State,  8  60  Penn.  St.  367. 

Sm.  &  M.  (Tenn.)  549 ;  Glover  v.  North  8  Rex  v.  Pease,  4  B.  &  Ad.  30 ;  Law- 
Staffordshire  R.  R.  Co.,  16  Q.  B.  912  ;  rence  v.  R.  R.  Co.,  16  Q.  B.  643 ;  Regina 
Hentz  v.  L.  L  R.  R.  Co.,  13  Barb.  (N.  v.  Charlesworth,  id.  1010 ;  Abraham 
T.)  646  ;  In  Re  Penny,  7  E.  &  B.  660 ;  et  al.  v.  The  Great  Northern  Railway, 
Mares  v.  R.  R.  Co.,  21  111.  516 ;  Imperial  id.  584. 

Gas-light   Co.   v.   Broadbent,  7  H.  L.  *  People  v.  Manhattan  Gas  Co.,  64 

600;  Ware  «.  Regents  Canal  Co.,  3  D.  Barb.  (N.  T.)  55 ;  Carhart  v.  Auburn 

&  G.  227  ;  Prewin  v.  Lewis,  4  M.  &  C.  Gas-light  Co.,  22  id.  297  ;  Cleaveland 

255 ;  Oldaker  d.  Hunt,  6  D.  M.  &  G.  ®.  Citizens  Gas-light  Co.,  20  N.  J.  201 ; 

389 ;  Caledonian  R.  R.  Co.  •».  Colt,  3  Fletcher  v.  R.  R.  Co.,  25  Wend.  (N.  Y.) 

Mac.  &  G.  838 ;  New  Albany  R.  R.  Co.  n.  462  ;  First  Baptist  Church  ®.  R.  R  Co., 

O'Dailey,  12  Ind.  557 ;  Brine  v.  Great  5  Barb.  (N.  Y.)  79 ;  State  v.  Western 

Western  R.  R.  Co.,  6  B.  &  8.  562 ;  Wit-  Inland  Locks  Navigation  Co.,  2  Johns, 

more  v.   Story,  22  Barb.  (N.  T.)  414 ;  (N.  T.)  283 ;  R.  R.  Co.  v.  Applegate,  8 

Com.  ■».  Erie  &  N.  E.  R.  R.  Co.,  27  Penn.  Dana.  (Ky.),  287  ;  Spencer  «.  London  & 

St.  339.    And  the  fact  that  the  excess  Birmingham  R.  R.  Co.,  8  Sim.  183 ; 

arises  from  a  misapprehension  of  the  Walker  v.  Board,  of  Public  Works,  16 

power  conferred  is  no  excuse.    Hudson  Ohio  St.  540;  Manhattan  Gas  Co.  v 

R.  R.  Co.  ®.  Artcher,  6  Paige  (N.  Y.),  Barker,  36  How.  Pr.  (N.  Y.)  233.    In 

84 ;  Sandford  v.  R.  R.  Co.,  24  Penn.  St.  Crittenden  %.  Wilson,  5  Cow.  (N.  Y.) 

378.  165,  Sutherland,  J.,  said :  "  The  effect 

s  Steele  ®.  Western  Inland    Locks  of  the  grant  is  simply  to  authorize  the 

Navigation  Co.,  2  Johns.  (N.  Y.)  283.  defendant  to  erect  his  dam  as  he  might 

The  Queen  v.  Bradford  Canal  Co.,  6  B.  have  done  if  the  stream  had  beenhis 
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Sec.  751.  The  legislature  may  authorize  a  use  of  property  that 
will  operate  to  produce  a  public  nuisance,  but  it  cannot  authorize 
a  use  of  it  that  will  create  a  private  nuisance  by  an  actual  inva- 
sion of  one's  premises  by  noxious  vapors,  malarial  gases  or  dis- 
agreeable smells,  without    compensation  therefor.1     The  right 


own,  without  the  grant.  The  dam 
could  not  be  indicted  as  a  public  nui- 
sance and  abated.  The  only  remedy  for 
those  injured  is  by  action."  People  v. 
Piatt,  17  Johns.  (N.  T.)  195  ;  Brown  v. 
Cayuga  R  R.Co.,  12  N.  Y.  487  ;  Law- 
rence v.  R.  R.  Co.,  19  Q.  B.  643 ;  Robin- 
son v.  N.  T.  &  Erie  R.  R.  Co.,  27  Barb. 
(N.  T.)  512  ;  Bradley  «.  N.  Y.  &  N.  H. 
R.  R.  Co.,  21  Conn.  305;  Mahan  s.  R. 
R.  Co.,  Lalor's  Supp.  156;  Williams 
v.  N.  T.  Central  R  R.  Co.,  16  N.  Y.  97 ; 
Lyman  v.  White  River  Br.  Co.,  2  Aiken 
(Vt.)  255 ;  Carpenter  v.  Horse  R.  R.  Co., 
11  Abb.  Pr.  N.  Y.  (N.  S.)416  ;  Tinsman 
c.  Belvidere  S.  R.  R.  Co.,  2  Dutcher 
(N.  J.)  148 ;  Eastman  «.  Company,  44 
N.  H.  143  ;  Lee  v.  Pembroke  Iron  Co., 
57  Me.  481 ;  Nevins  v.  Peoria,  6  Am. 
Rep.  41  111.  502 ;  Richardson  a.  Vermont 
Central  R.  R.  Co.,  25  Vt.;  March  v.  R. 
R.  Co.,  19  N.  H.  372;  Estabrook  b.R. 
R.  Co.,  12  Cush.  (Mass.) 224;  Wilsons. 
City  of  New  Bedford,  108  Mass.  261 ;  11 
Am.  Rep.  352;  Phinzey  v.  Augusta,  47 
Ga.  263;  Curtis  v.  R.  R.  Co.,  14  Allen 
(Mass.),  55 ;  Morgan  v.  King,  35  N.  Y. 
340 ;  Hinchman  v.  Patterson  Horse  R. 
R.,  17  N.  J.  75 ;  Louisville  v.  Rolling 
Mill  Co.,  3  Bush  (Ky.),  416 ;  People 
v.  Law,  34  Barb.  (N.  Y.)  294;  Dela- 
ware  &  Raritan  Canal  Co.  v.  Wright, 

1  N.  J.  469;  People  *>.  Kerr,  38 
Barb.  (N.  Y.)  357;  Rickett  v.  Metro- 
politan R.  R.  Co.,  2  H.  L.  Cas.  175 ; 
Biscar  v.  Great  Eastern  R.  R.,  16  L.  R. 
(Eq.  Cas.)  640;  Hamden  «.  N.  H.  R.  K. 
Co.,  27  Conn.  158 ;  North  Staffordshire 
R.  R.  Co.  v.  Dale,  8  E.  &  B.  836 ;  Esta- 
brook v.  Peterborough  R.  R.  Co.,  12 
Cush.  (Mass.)   224;  Regina  v.  Train, 

2  B.  &  S.  640;  Eagle  v.  Chariag 
Cross  R.  R.  Co.,  2  L.  R.  (C.  P.)  638 ; 
Johnson  v.  Atlantic  R.  R.  Co.,  38  N. 
H.  569 ;  Eaton  v.  BoBton  &  Concord  R. 
R.  Co.,  51  id.  504  ;  12  Am.  Rep.  147; 
Alton,  etc.,  R.  R.  Co.  v.  Deitz,  50  111. 
210.  In  Tinsman  -o.  The  Delaware  & 
Belvidere  R.  R.  Co.,  2  Dutcher  (N.  J.), 
148,  the  court  places  the  liabilityof 
railroad  companies  or  other  companies 
acting  under  legislative  authority  upon 


the  same  footing  with  individuals 
using  their  own  premises  for  a  similar 
purpose.  "  The  grantee  of  a  franchise 
for  private  emolument,  as  a  railroad 
company,"  says  the  court,  "  may  be~ 
vested  with  the  sovereign  power  to 
take  private  property  for  public  use, 
on  making  compensation,  but  is  not 
clothed  with  the  sovereign's  immunity 
from  resulting  damages.  This  power 
leaves  their  common-law  liability  for 
injuries  done  in  the  exercise  of  their 
authority  precisely  where  it  would 
have  Btood  if  the  land  had  never  been 
acquired  in  the  ordinary  way."  In 
this  case  the  plaintiff  was  held  entitled 
to  recover  for  injuries  sustained  by 
him,  by  reason  of  being  deprived  of 
free  access  to  an  eddy  and  creek's 
mouth,  in  which  he  had  the  right  to 
store  lumber,  and  the  court  held  that 
the  fact  that  the  creek  was  navigable 
and  the  legislature  had  the  right  to 
control  it  was  no  defense  to  the  action. 
In  Robinson  v.  N.  Y.  &  Erie  R.  R. 
Co.,  27  Barb.  (N.  Y.)  512,  the  court 
held  that  a  legislative  grant  to  con- 
struct a  railroad  can  give  no  authority 
to  invade  any  private  rights  without 
just  compensation.  It  confers  a  fran- 
chise simply  and  the  title  and  rights 
of  a  private  corporation,  but  no  exemp- 
tion for  wrongs  to  private  property. 
That  if  it  so  excavates  and  removes 
the  banks  of  a  stream  as  to  cause  it  to 
overflow  it  is  liable  for  all  the  injuries 
that  ensue,  and  that  as  to  them,  in  all 
respects,  the  same  rule  of  liability 
exists  as  against  an  individual  doing 
the  same  acts  upon  his  own  land.  It 
is  liable  for  injuries  resulting  from 
diverting  a  river,  Cott  t.  Lewiston, 
36  N.  Y.  214,  and  for  injury  resulting 
from  the  occupancy  of  a  public  street 
in  front  of  one's  premises,  of  which  he 
is  the  owner  of  the  fee,  Fletcher  v. 
R  R.  Co.,  25  Wend.  (N.Y.)  462 ;  Trus- 
tees v.  R.  E.  Co.,  3  Hill(N.  Y),  367; 
or  for  shutting  off  access  to  other  parts 
of  one's  premises,  Miller  v.  Auburn, 
etc.,  R.  R.  Co.,  6  Hill  (N.  Y.),  61. 

•  Stone  v.  P.  P.  &  N.  W.  R.  R.  Co., 
Am.  Law  Times,  vol.  2,  p.  54. 
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given,  however,  in  order  to  warrant  the  erection  of  a  public  nui- 
sance must  be  clearly  within  the  6Cope  of  the  grant,  and  must 
fairly  be  within  the  contemplation  of  the  legislature  in  conferring 
the  power.  This  question  was  ably  discussed  in  Queen  v.  Brad- 
ford Navigation  Co.,  6  Best  &  Smith,  649,  which  has  been  pre- 
viously referred  to  in  this  chapter.  In  that  case  Cbomfton,  J., 
said :  "  It  is  conceded  that  we  are  not  to  consider  the  case  as 
against  the  company.  The  indictment  charges  the  defendants 
with  a  public  nuisance  by  collecting  and  keeping  exposed  in  their 
canal,  foul  and  polluted  water.  It  is  clear  that  they  did  take  and 
collect  the  water  of  the  Bradford  beck  and  bring  it  into  the 
head  of  their  canal,  so  that  filth  and  mud  were  collected  there, 
and  an  undoubted  nuisance  caused.  The  foul  water  was  more 
stagnant  in  the  canal  than  it  would  have  been  in  the  beck,  and 
the  defendants  are  liable  unless  they  are  authorized  by  some 
statute  to  create  this  nuisance.  The  lessees  may  justify,  as  the 
company  might,  under  the  powers  of  the  act  of  parliament. 
But  is  there  any  provision  in  the  act  that  the  company  may 
commit  a  nuisance  ?  Whether  an  authority  is  given  or  duty 
imposed  depends  on  the  intention  of  the  legislature.  Here  the 
company  are  authorized  to  take  the  water  of  certain  becks  and  make 
a  canal,  but  that  does  not  involve  their  bringing  feculent  matter 
and  allowing  it  to  accumulate  in  their  canal  so  as  to  be  a  nuisance. 
The  only  question  is  whether  the  present  case  is  within  the 
authority  of  Hex  v.  Pease,  4  B.  &  Ad.  30.  There  the  legisla- 
ture must  have  intended  to  authorize  the  nuisance  which  was  the 
subject  of  the  indictment,  and  the  judgment  proceeded  on  that 
ground.  In  the  argument  of  that  case,  page  36,  the  observation 
of  Pakke,  J.,  in  Rex  v.  Sir  John  Morris,  1  B.  &  Ad.  441,  on  a 
local  act  which  enabled  proprietors  of  lands,  etc.,  to  make  rail- 
ways through  such  lands  and  aerosg  and  along  any  roads  to  com- 
municate with  another  railway,  was  cited ;  he  said,  pages  449, 450: 
"  Supposing  the  70th  section  "  of  the  act  "  to  be  taken  alone,  it 
must  at  least  be  understood  with  the  limitation,  that  where  a 
railway  is  laid  upon  another  road,  sufficient  space  be  left  independ- 
ently of  it  for  the  public  to  pass."  Therefore,  prima  fade,  some 
nuisance  was  intended.  And  in  Rex  v.  Pease,  the  same  learned 
judge,  in  delivering  the  judgment  of  the  court,  after  referring  to 
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the  clause  of  the  special  act,  said,  pages  41,  42 :  "  The  legislature 
therefore  must  be  presumed  to  have  known  that  the  railroad 
would  be  adjacent  for  a  mile  to  the  public  highway,  and  conse- 
quently that  travelers  upon  the  highway  would  be,  in  all  proba- 
bility, incommoded  by  the  passage  of  locomotive  engines  along 
the  railroad.  That  being  presumed,  there  is  nothing  unreasona- 
ble or  inconsistent  in  supposing  that  the  legislature  intended  that 
the  part  of  the  public  which  should  use  the  highway,  should  sus- 
tain some  inconvenience  for  the  sake  of  the  greater  good  to  be 
obtained  by  other  parts  of  the  public,  in  the  more  speedy 
traveling  and  conveyance  of  merchandise  along  the  new  railroad." 

It  is  agreed  on  both  sides  in  the  present  case  that  a  new  state 
of  things,  which  the  legislature  never  intended  or  contemplated, 
has  arisen  ;  and,  therefore,  the  present  case  is  not  within  Rex  v. 
Pease. 

The  only  way  in  which  such  a  nuisance  as  this  can  be  legiti- 
mated, is  by  showing  that  the  legislature  intended  to  legitimate  it. 

Here,  power  was  given  to  the  company  to  take  the  water  of 
certain  becks ;  but  not  to  take  the  water  at  all  times  so  as  to  cause 
pollution  of  the  atmosphere  and  cause  disease.  Power  was  also 
given,  which  they  have  not  used,  to  make  reservoirs  for  supply- 
ing their  canal  with  water.  It  is  not  found  that  it  was  necessary 
for  the  purposes  of  the  canal  that  they  should  make  this  nui- 
sance, or  that  they  should  take  the  water  of  the  Bradford  beck." 

Shee,  J.  "  It  is  admitted  that  the  canal  in  its  present  state  is 
a  nuisance ;  and  the  question  is,  whether  the  act  of  parliament 
under  which  it  was  authorized  to  be  made  exempts  the  lessees 
from  the  legal  consequences  of  having  created  a  nuisance. 
Assuming  the  act  authorized  the  company  to  take  the  water  of 
the  Bradford  beck,  it  was,  at  the  time  the  act  passed,  sufficiently 
pure  not  to  be  a  nuisance  when  collected,  and  the  authority  to 
take  it  in  its  then  state  is  no  authority  for  taking  it  in  such  a 
state  as  that ;  when  collected  in  a  stagnant  form,  it  becomes  a 
nuisance.     Rex  v.  Pease  is  distinguishable  ;  there  the  act  of  par- 

1  Lawrence  n.  The  Great  Northern  purchased  a  canal  of  the  State,  and 
Railway  Company,  16  Q.  B.  643.  See  maintained  its  banks  in  such  a  man- 
Corn,  v.  Reed,  34  Penn.  St.  375 ;  ner  that  the  water  escaped,  and  gath- 
Delaware  and  Canal  Co.  v.  Com.,  60  ering  in  eddies,  became  stagnant  and 
Penn.  St.  367,  where  a  similar  doc-  emited  noxious  smells, 
trine  was  held,  when  the  defendant 
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liament  authorized  the  nuisance,  viz.:  the  use  of  locomotive 
steam  engines  in  the  way  and  the  place  in  which,  and  where, 
their  use  was  a  nuisance.  But  if  a  new  mode  of  using  locomo- 
tive engines  had  been  afterward  discovered,  producing  effects 
different  and  much  more  injurious  to  the  public  than  the  effect 
of  engines  constructed  and  worked  at  the  time  when  the  act 
passed,  that  would  be  a  nuisance  not  within  the  contemplation  of 
the  legislature,  and  not  authorized  by  the  act." 

Seo.  752.  In  those  States  where  there  are  no  constitutional 
restrictions  imposed  upon  the  legislature,  against  the  taking  of 
private  property  for  public  purposes  without  compensation,  the 
power  of  the  legislature  is  of  course  unlimited  and  supreme,  and 
it  may  impose  such  burdens  upon  private  rights  without  compen- 
sation, as  it  pleases,  for  the  public  good ;  but  where,  as  is  the  case 
in  nearly  all  the  States,  the  right  is  restricted  by  requiring  com- 
pensation, the  legislature  cannot  confer  upon  a  corporation  the 
right  to  do  any  act  that  imposes  a  burden  upon  the  property  of 
others  that  amounts  to  an  actual  taking  of  property  for  public 
purposes,  so  as  to  exempt  such  corporation  from  liability  for  all 
damages  that  result  from  the  exercise  of  their  franchise  that,  in 
law,  amounts  to  a  taking  of  property.  Thus  it  has  been  held  that 
a  legislative  grant  did  not  exempt  gas  companies  from  liability  for 
damages  resulting  from  noxious  smells  emitted  from  their  works,1 
or  from  damages  resulting  from  the  pollution  of  the  water  of  a 
stream  by  turning  its  refuse  matter  therein,'  or  an  individual  or 
corporation  from  damages  arising  from  the  obstruction  of  a  navi- 
gable stream,*  or  from  excavating  lands  so  as  to  let  down  adjoin- 
ing soil,4  or  so  as  to  injure  adjacent  houses,6  or  making  erections 
that  hide  the  ancient  lights  of  another; '  setting  back  the  water  of 
a  stream  upon  the  lands  of  adjoining  owners ; T  turning  surface 
water  upon  another's  premises ; '  diverting  the  water  of  a  stream ;  * 

1  People  s.  Manhattan  Gas-light  Co.,  «  Eagle  v.  Charine  Gross  R.  R  Co   2 

64Barb.(N.Y.)55.  L.  r7(C.  P.)  638.               *••"».,* 

*  Carhart  v.  Auburn  Gas-light  Co.,  22  '  Lawrence  «.  The  Great  Northern 

M.  297.  R.  B.  Co.,  16  Q.  B.  642. 

8  Jolly  «.  Terre  Haute  Draw  Bridge  8  Waterman  v.  Vermont  Central  B. 

Co.,  6  McLean  (TJ.  S.),  R.  Co.,  30  Vt.  61 ;  Estabrook  o.  Peter- 

4  Richardson  v.  Vermont  Central  R.  borough,  12  Cosh.  (Mass  )  224 

E-  C?;>  25  Vt.  465.  «Cott  v.  Lewiston,  35  N.  Y.  214; 

Biscoe   v.  Great  Eastern  Railway,  Hatch  v.  Vermont  Central  R  R  Co  25 

16  L.  R.  Eq.  Cas.  640.  Vt.  49. 
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causing  water  to  rise  in  a  stream  by  erection  of  embankments,  so 
as  to  percolate  into  another's  cellars,  or  so  as  to  cut  off  the  drain- 
age of  lands ; '  flooding  the  lands  of  another  by  cutting  through 
an  embankment  that  confines  a  stream  within  its  proper  banks ; " 
by  erecting  embankments  that  cut  off  access  to  a  public  street ;  * 
or  the  cutting  off  of  access  to  a  navigable  stream  where  a  right 
of  access  has  been  acquired  and  is  annexed  to  an  estate  as  an  ease- 
ment ;  *  by  the  casting  of  rocks  upon  adjacent  lands  in  the  pro- 
cess of  blasting  for  the  road-bed  of  a  railroad,  and  leaving  them 
upon  the  land;6  injury  from  noise,  by  erection  of  workshops 
near  dwellings  and  places  of  business,  disturbing  the  comfortable 
enjoyment  thereof,  and  injuring  property  by  varying  agitating 
noises  and  motions  ; "  by  erecting  embankments  so  as  to  prevent 
escape  of  surface  water  from  adjacent  lands,  without  proper  cul- 
verts, where  they  can  be  conveniently  made,7  and  thus,  generally, 
it  may  be  said,  that  a  legislative  grant  furnishes  no  immunity 
from  liability  for  damages  caused  by  the  exercise  of  the  franchise, 
that  amounts  to  the  taking  of  property  within  the  legal  interpre- 
tation of  the  term,  and  that  this  applies  to  the  taking  of  an  ease- 
ment or  any  interest  in  land,  even  less  than  a  fee.8 

Sec.  753.  It  by  no  means  follows  that  all  consequential  injuries 
resulting  from  a  public  work  are  the  subject  of  an  action,  on  the 
ground  of  nuisance,  for,  when  the  act  is  lawfully  exercised  in 
a  lawful  way,  no  liability  exists  for  resulting  damages,  unless  the 
injury  results  from  what  might  fairly  be  said  to  amount  to  an 
actual  taking  of  property.9  Redfield,  J.,  in  the  case  of  Hatch 
v.  Vermont  Central  B.  R.  Co.,  25  Yt.  67,  very  ably  discusses  this 

1  Wilson  v.  New  Bedford,  108  Maes.  *  Duke  of  Buccleughs.  Metropolitan 

261.  Board  of  Works,  5   H.  L.  Cas.  405. 

8  Del.  &  Baritan  Canal  Co.  ■».  See,  2  6  Sabin  v.  Vermont  Central  R.  R.  Co., 

Zab.  (N.  J.)  243 ;  Eaton  «.  Boston,  Con-  25  Vt.  363. 

cord  &  Montreal  B.  B.  Co.,  51  N.  H.  6  Mumford  v.  Wolverhampton,  etc., 

504-  12  Am.  Eep.  147;   Lawrence  v.  1  H.  &  N.  34;  Cooper  v.  North 

The  Great  Northern  B.  B.  Co.,  16  Q.  British  E.  B.  Co.,  35  Juris.  295 ;   1 

B  642  Macph.  (Sc.)  497. 

»  Wetmore  «.  Story,  22  Barb.  (N.T.)  7  Johnson  v.  Atlantic,  etc.,  B.  B  Co. 

414 ;  Wood  e.  Stourbridge,  16  C.  B.  (N.  35  N.  H.  569. 

S  )  222  •  Chamberlain  v.  West  End  R.  8  Bedfield,  J . ,  in  Hatch  v.  Vermont 

R    Co     2  B.    &    S.    605  ;   Drake  c.  Central  R.  R.  Co.,  25  Vt.  66. 

Hudson  R.  R.  R.  Co.,  7  Barb.  (N.  T.)  •  See  Cameron  v.  Charing  Cross  B, 

508  ;  Spencer  v.  London  &  Birmingham  R.  Co.,  19  C.  B.  764. 
B.  B.  Co.,  8  Sim.  183. 
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question,  and  announces  a  doctrine  substantially  in  consonance 
with  this.  In  that  case  the  plaintiff  sought  to  recover  for  conse- 
quential injuries  arising  from  the  construction  of  the  defendant's 
railroad  in  the  village  of  Burlington  upon  the  ground  that  the 
excavations  and  embankments  made  by  the  defendants  in  the 
necessary  construction  of  their  road,  prevented  the  free  escape  of 
surface  water  arising  from  rains  and  the  melting  of  snow,  from  the 
streets,  so  that  it  was  sent  into  his  store  and  upon  his  premises 
to  his  damage,  and  whereby  his  premises  were  rendered  less 
accessible  from  the  street ;  that  before  the  erection  of  the  plain- 
tiff's road,  people  could  safely  hitch  their  horses  in  front  of  his 
premises,  and  that  he  could  safely  drive  to  and  from  his  premises 
with  horses  and  carriages.  The  court  held  that  the  plaintiff  was 
not  entitled  to  recover  the  damages  ensuing  from  these  acts  of  the 
company,  upon  the  ground  that,  even  if  the  acts  had  been  done 
by  an  individual  clothed  with  no  special  powers  from  the  State, 
it  would  not  have  created  an  actionable  injury.  The  work  done 
was  lawful.  It  was  performed  prudently  and  "  with  as  little 
injury  as  possible  to  the  plaintiff's  property  consistently,"  etc 
The  learned  judge  said :  "  In  the  absence  of  all  statutory  provis- 
ions to  that  effect,  no  case,  and  certainly  no  principle,  seems  to 
justify  the  subjecting  a  person,  either  natural  or  artificial,  in  the 
prudent  pursuit  of  his  own  lawful  business,  to  the  payment  of 
consequential  damages  to  other  persons  in  their  property  or  busi- 
ness. This  always  happens  more  or  less  in  all  rival  pursuits,  and 
often,  where  there  is  nothing  of  that  kind,  one  mill  or  one  store 
or  school  injures  another.  One's  dwelling  is  undermined  or 
its  lights  darkened,  or  its  prospect  obscured  and  thus  materi- 
ally lessened  in  value,  by  the  erection  of  buildings  upon  the  lauds 
of  other  proprietors.  One  is  beset  with  noise  or  dust  or  other 
inconvenience,  by  the  alteration  of  a  street  or  more  especially  by 
the  introduction  of  a  railway,  but  there  is  no  redress  in  any  of 
these  cases.  The  thing  is  lawful  in  the  railroad  as  much  as  in 
the  other  cases  supposed."  In  the  same  opinion  the  court  dis- 
poses of  a  question  between  one  Whitcomb  and  the  same  defend- 
ant, for  injuries  resulting  from  a  neglect  of  the  defendant  to 
build  a  proper  sluice  or  culvert  for  the  passage  of  a  stream  of 
water  whereby  the  plaintiff's  lands  were  injured.  For  the  neglect 
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of  the  defendant  to  erect  such  a  culvert  as  was  necessary  and 
sufficient  for  that  purpose,  the  court  held  that  the  defendant  was 
clearly  liable  both  at  common  law  and  under  the  provisions  of  its 
charter. 

« 

Seo.  754.  The  conferring  of  special  privileges  upon  an  indi- 
vidual or  corporation  to  exercise  a  particular  franchise,  is  always 
upon  the  implied  understanding  that  the  franchise  shall  be  pru- 
dently exercised  and  in  such  a  manner  as  to  inflict  the  least  injury 
upon  others.  It  is  upon  this  principle  that  it  is  held  that  where 
there  are  two  modes  of  exercising  the  right,  by  one  of  which  it 
would  be  a  nuisance  to  others,  and  by  the  other  of  which  it  would 
not,  that  the  method  by  which  the  nuisance  would  be  avoided 
must  be  adopted.  Corporations  are  given  large  latitude  for  the 
exercise  of  a  reasonable  discretion  in  the  prosecution  of  their 
work,  but  they  are  subject  to  the  supervision  of  the  courts  ;  and 
if  they  abuse  this  discretion  and  exercise  it  in  a  careless  or  unrea- 
sonable manner,  redress  may  be  had  for  damages  resulting  there- 
from either  at  law  or  in  equity.1  Damages  that  result  from  a 
careless  or  unreasonable  exercise  of  their  powers,  are  not  treated 
as  covered  by  the  franchise,  or  as  having  been  contemplated  by 
the  act  conferring  the  authority ;  consequently  a  land  owner  whose 
land  has  been  taken  under  the  grant,  and  whose  damages  have 
been  appraised  and  paid,  is  not  thereby  debarred  of  a  remedy  for 
damages  arising  from  such  a  course,  whereas  he  would  be  if  the 
damages  arose  from  a  prudent  and  reasonable  exercise  of  the 
powers  conferred.  Such  damages  are  not  regarded  as  covered  by 
the  appraisal  or  award,  and  may  be  recovered  by  him,  as  well  as 
by  one  whose  land  has  not  been  taken,  as  all  such  acts  are  regarded 
as  being  ultra  vires  and  not  protected  by  the  grant."  The  real 
test  is  really  this ;  all  the  natural  and  probable  consequences  of 
the  exercise  of  the  power  given  may  be  said  to  have  been  within 

1  Whitcomb  t.  Vermont  Central  R.  Jur.  241 ;  Fletcher  v.   R.  R.   Co.,  25 

R    Co     25  Vt.  69 ;  Regina  v.  Scott,  3  Wend.  (N.  Y.)  462 ;  State  v.  Stoughton, 

Ad  &E1  543.  5  wis'  291!  People  «•  Law,  34  Barb. 

2' Eaton  v.  Boston,  Concord  &  Maine  (N.  Y.)  494 ;  Hinchman  v.  R.  R.  Co.,  17 

B  R  Co    51  N.  H.  504 ;  12  Am.  Rep.  N.  J.  75 ;  Potter's  Dwarris  on  Statutes, 

147  -Baltimore  and  Potomac  R.  R.  Co.  75  ;  First  Baptist  Church  n.  R.  R.  Co., 

0  Masrruder,  34  Md.  79;  6  Am.  Rep.  5  Barb.  (N.  Y.)  79;  Steele  v.  Western 

311  •  Cooper  v.  N.  British  R.  R.  Co.,  27  Inland  Nav.  Co.,  2  Johns.  (N.  Y.)  283. 
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the  contemplation  of  the  grant,  but  those  results  which  are  &  pos- 
sible, but  not  the  necessary  result  thereof,  are  not  covered  by  the 
grant,  and  liability  exists  therefor  as  much  as  though  the  legisla- 
tive power  had  never  been  given. 

Sec.  755.  In  determining  the  scope  and  powers  of  an  individual 
or  corporation  under  a  legislative  grant,  reference  must  always 
of  course  be  had  to  the  language  of  the  grant,  to  ascertain  the 
nature  and  extent  of  the  powers  granted,  as  well  as  the  intent 
of  the  legislature.  There  can  be  no  question  that  the  legislature 
has  full  and  ample  power  to  exempt  from  liability  for  injuries 
that  do  not  operate  as  an  actual  taking  of  property  within 
the  letter  and  spirit  of  constitutional  provisions.  It  may  not 
always  be  easy  to  determine  what  really  amounts  to  a  taking  of 
property,  but  it  is  safe  to  say  that,  whenever  the  exercise  of  the 
right  operates  to  destroy  an  easement  incident  to  real  property,1 
or  amounts  to  an  actual  physical  invasion  of  property  by  some 
agency  that  produces  injury  thereto,  or  imposes  a  burden  thereon, 
that  this  is  a  taking  of  property.  There  need  not  be  an  exclu- 
sive appropriation  of  the  property,  but  such  an  interference  with 
the  beneficial  use  thereof  as  operates  an  essential  abridgment  of 
the  owner's  rights  incident  to,  and  an  essential  part  of,  the  estate.* 
There  can  be  no  question  that  the  erection  of  gas  works,  or  the 
setting  up  of  any  other  noxious  trade  in  the  vicinity  of  my  prem- 
ises, that  emits  noxious  odors,  which  are  sent  over  my  lands  in 
quantity  and  volume,  sufficient  to  essentially  interfere  with  the 
use  of  that  air  for  the  ordinary  purposes  of  breath  and  life,  so  as 
to  constitute  a  legal  nuisance,  is  such  a  taking  of  my  property  as 
the  legislature  may  not  permit  without  compensation.  What  pos- 
sible distinction  can  there  be  between  the  actual  taking  of  my 
property,  or  a  part  of  it,  and  occupying  it  for  the  erection  of  a 
railroad  track  or  a  gas  house,  and  invading  it  by  an  agency  that 

1  Duke  of  Buccleugh,  v.  Metropoli-  J.,  ably  discusses  this  question  and  re 

tan  Board  of  Works,  5  H.  L.  418 ;  Chap-  views  the  principal  authorities  bearing 

man  v.  Oshkosh  K.  B.  Co.,  Wis.  upon  the  question — an  opinion  worthy 

*  Nevins  v.  Peoria,  41  111.  502;  6  Am.  of  careful  study.  He  says :  "  The 
Rep.  196 ;  People  «.  Kerr,  37  Barb.  (N.  principle  must  be  the  same  whether 
Y.)  257 ;  Wynehamer  v.  The  People,  the  owner  is  wholly  deprived  of  the 
13  N.  T.  378.  See  Eaton  v.  Boston,  use  of  his  land  or  only  partially  de- 
Concord  &  Montreal  R.  R.  Co.,  51  N.  prived  of  it." 
H. ;  12  Am.  Rep.  147,  in  which  Smith, 
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operates  as  an  actual  abridgment  of  its  beneficial  use,  and  possi- 
bly a  complete  and  practical  ouster.  There  certainly  can  be  none. 
By  the  erection  of  such  works  a  burden  is  imposed  upon  my 
property ;  the  property  itself  is  actually  invaded  by  an  invisible, 
yet  a  pernicious  agency,  that  seriously  impairs  its  use  and  enjoy- 
ment, as  well  as  its  value.  The  impregnation  of  the  atmosphere 
with  noxious  mixtures  that  pass  over  my  land  is  an  invasion  of 
a  natural  right,  a  right  incident  to  the  land  itself,  and  essential  to 
its  beneficial  enjoyment.  My  right  to  pure  air  is  the  same  as  my 
right  to  pure  water ;  it  is  an  incident  of  the  land,  annexed  to  and 
a  part  of  it,  and  it  is  as  sacred  as  my  right  to  the  land  itself.1 
Therefore,  I  apprehend  that  the  legislature  has  no  power  to  shield 
one  from  liability  for  all  the  consequences  of  the  exercise  of  an 
occupation  that  produces  such  results  any  more  than  it  has  to 
authorize  the  flooding  of  my  lands  or  the  permanent  diversion  of 
a  stream.* 

Sec.  756.  In  England  the  power  of  parliament  is  omnipotent. 
It  is  not  restricted  in  the  exercise  of  its  discretion  in  reference  to 
the  taking  of  private  property  for  public  purposes,  as  our  State 
legislatures  are  ;  but  it  is  provided  by  law  that  compensation  shall 
be  made  for  all  lands  taken,  and  for  all  "  injuriously  affected." 
Under  this  statute  the  courts  hold  that  no  liability  exists 
except  in  respect  to  damages  which  would  have  been  the  ground 
of  an  action  if  the  act  occasioning  it  had  been  done  without 
the  authority  of  the  statute.'  Therefore,  the  decision  of  the 
English  courts  upon  questions  of  this  character  are  not  always 
applicable  to  cases  arising  here,  where  the  legislature  is  sur- 
rounded with  constitutional  checks  and  provisions  circumscribing 
and  limiting  its  power. 

•  Salvia  v  North  Brancepeth  Coal  nuisance.  Broadbent  v.  Imperial  Gas 
Co.,  31  L.  T.  (N.  S.)  156.  Co.,  7D.M.&  G.  450  „  „   „  „  „„ 

*  People  v.  Manhattan  Gas-light  In  Bamford  v.  Turnley,  3  B.  &  S.  62, 
Co  64  Barb  (N.  T.)  55 ;  Carhart  t>.  it  was  held  that  that  is  a  bad  law. 
Auburn  Gas-lighfcCo.,  22  id.  297;  Crit-  which,  for  public  benefit,  inflicts  loss 
tenden  v.  Wilson,  2  Cow.  (N.  Y.)  163  ;  upon  a  citizen  without  compensation. 
In  Pentland  v.  Henderson,  17  D.  542,  it  Cooper  v.  North  British  R.  R.  Co.,  I 
was  held  that  even  though  the  defend-  Macph.  (8c.)  499 ;  Mumford  v.  Wolver- 
ant  had  a  license  for  the  prosecution  hampton,  id. 

of  his  trade  in  the  locality  complained  8  Regina  v.  Metropolitan  Board  of 
of  this  did  not  protect  him  from  liabil-  Works,  3  B.  &  S.  710 ;  New  River  Co. 
ity  if  his  slaughter-house  became  a    v.  Johnson,  2  E.  &  E.  435. 


798  LEGALIZE  NUISANCES. 

Sec.  757.  For  injuries  that  are  purely  consequential  and  are  the 
result  of  an  act  done  within  the  scope  of  the  power  granted,  and 
that  arise  from  a  proper  and  necessary  exercise  of  the  power 
given,  and  that  can  in  no  sense  amount  to  an  actual  invasion  or 
taking  of  property,  no  remedy  can  be  had.  But  for  consequen- 
tial injuries  resulting  from  an  excess  of  power,  or  from  an  exer- 
cise of  its  powers  in  an  improper  or  careless  or  negligent  manner, 
a  remedy  may  be  had.  The  act  only  operates  as  a  defense  when 
the  consequences  are  fairly  within  the  contemplation  of  the  legis- 
lature, to  be  gathered  from  the  grant,  and  the  nature  of  the  pow- 
ers granted,  and  the  location  to  which  it  is  applicable.1  Where  a 
person  whose  lands  have  been  taken  under  legislative  authority, 
whose  damages  have  been  appraised,  sustains  special  damage  from 
the  exercise  of  the  power  on  his  soil,  his  damages  are  treated  as 
covered  by  the  appraisal,  unless  they  arise  from  an  excess  of  power, 
or  from  a  careless  or  improper  execution  of  the  powers  con- 
ferred.1 But  for  injuries  resulting  from  the  use  of  the  premises 
of  another,  a  recovery  may  be  had,  and  the  award  of  damages 
does  not  cover  the  same.2 

'Attorney-General  v.  Birmingham, 4  15  id.  113;  Fletcher  D.  R.  R.  Co.,  25 
K.  &  J.  538 ;  Johnston  v.  Providence  id.  462 ;  Canal  Co.  v.  R.  R.  Co.,  9  Paige 
R.  R.  Co.,  10  R.  I.  365  ;  Merrifield  v.  (N.  T.),  323 ;  Crittenden  v.  Wilson,  5 
Worcester,  110  Mass.  216 ;  State  v.  Cow.  (N.  Y.)  165 ;  Brown  v.  Cayuga 
Parrott,  71  N.  C.  311 ;  Harris  v.  R.  R.,  12  N.  T.  487 ;  Attorney-General 
Thompson,  9  Barb.  (N.  Y.)  360;  Steele  v.  Met.  Bd.  of  Works,  1  H.  &  M. 
■B.  Inland  Locks,  2  Johns,  (id.)  283;  320;  Ware  v.  Regents  Canal  Co.,  3 
R.  R.  Co.  D.  Applegate,  8  Dana  (Ky.)  D.  &  J.  227 ;  Coats  v.  Clarence  R.  R. 
289 ;  Rex  v.  Morris,  1  Brad.  (N.  S.)  441 ;  Co. ,  1  R.  &  M.  181 ;  Stainton  v.  Wool- 
Bridge  Co.  v.  R.  R.  Co.,  6  Paige's  Ch.  rych,  23  Beav.  234;  Imperial  Gas  Co. 
(N.T.)  554 ;  Hamilton  v.  R.  R.  Co.,  9  id.  v.  Broadbent,  7  D.  M.  &  G.  459. 
171 ;  Bloodgood  v.  R.  R.  Co.,  18  Wend.  'Eaton  «.  Boston  S.  R.  R.  Co.,  51 
(N.  Y.)  1 ;  People  v.  R.  &  S.  R.  B.  Co.,  N.  H.  504 ;  12  Am.  Rep.  147. 
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CHAPTEK  TWENTY-FOURTH. 

DANGEROUS   ANIMAL8. 

Sec.  758.  Animals  ferae  naturae,  keeping  of. 

759.  Domestic  animals,  liability  for  injuries  by. 

760.  Proof  of  scienter. 

761.  Bight  to  keep  watch  dogs. 

762.  Degree  of  care  required  in  keeping  vicious  animals  after  notice. 

763.  When  animals  are  nuisances. 

764.  Babid  dogs,  etc. 

765.  Who  is  liable  for  injuries  from. 

766.  Animals  disturbing  neighborhood  at  night. 

767.  Obstructing  public  or  private  way  by  keeping  ferocious  animals  near. 

Seo.  758.  Any  person  who  keeps  an  animal  ferae  naturae,  of 
a  ferocious  or  mischievous  nature,  is  bound  to  keep  it  from  doing 
injury  to  others,  at  his  peril,  and  is  liable  for  all  the  consequences, 
if  it  escapes  and  commits  injury,  either  to  the  person  or  property 
of  others.  If  the  animal  is  of  a  ferocious  nature  and  liable  to 
attack  or  injure  mankind,  its  negligent  keeping,  or  the  keeping  of 
it  at  all,  in  a  place  or  situation  where  it  may  do  injury  to  people, 
renders  the  owner  or  keeper  liable  to  indictment  as  for  a  public 
nuisance.  In  reference  to  this  class  of  animals  a  recovery  can  be 
had,  without  proving  that  they  ever  have  bitten  or  attacked  man- 
kind, as  every  person  is  presumed  to  be  cognizant  of  their  fero- 
cious nature.  Negligence  need  not  be  alleged  or  proved  as  the 
gist  of  the  action  is  the  keeping.1 

Seo.  759.  In  reference  to  domestic  animals  the  rule  is,  that  if 
any  person  keeps  an  animal  mansuetae  naturae,  of  a  ferocious 
or  mischievous  disposition,  accustomed  to  bite  or  attack  mankind, 
or  to  bite  and  injure  other  domestic  animals,  knowing  that  it  is 
possessed  of  this  disposition,  he  is  bound  to  restrain  it  at  his  peril, 
and  if  it  escapes  and  injures  another,'  either  in  his  person  or 
property,  he  will  be  liable  for  all  the  damages  that  ensue,  and 

«  May  «.  Burdett,  9  Ad.  &  El.  (Q.  B.)  1574, 1583  ;  1  Hale's  P.  C.  430 ;  4  Burn's 
101 ;  16  L.  J.  (Q.  B.)  64 ;  Buller's  Nisi  Justice,  578 ;  Colby's  Criminal  Law ; 
Prius,  77 ;  Bex  v.  Higgins,  3  Ld.  Rayd.    Boscoe's  Criminal  Evidence,  745. 
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that,  too,  even  though  no  negligence  can  be  predicated  of  the  keep- 
ing.1 In  such  a  case  the  gist  of  the  action  is  the  keeping,  after 
knowledge  of  its  vicious  propensities,"  and  he  is  liable,  even 
though  the  injury  results  from  the  carelessness  of  the  person 

damage,  and  bo  I  knew  it  to  be  ad- 
judged in  Andrew  Baker's  case,  whose 
child  was  bit  by  a  monkey  that  broke 
his  chain  and  got  loose.  3d.  And, 
therefore,  in  case  of  such  a  wild  beast, 
or  in  case  of  a  bull,  or  cow,  that  doth 
damage,  where  the  owner  knows  of  it 
he  must,  at  his  own  peril,  keep  him  up 
safe  from  doing  hurt,  for  though  he  use 
his  diligence  to  keep  him  up,  if  he  escape 
and  do  harm,  the  owner  is  liable  in 
damages."  The  rule  is  in  reference  to 
all  animals,  whether  ferae  naturae  or 
mansuetae  naturae,  that  the  owner  or 
keeper  is  presumed  to  know  their  na- 
tural disposition  and  instincts,  and  for 
all  injuries  resulting  from  their  na- 
tural instincts,  or  that  which  their 
own  nature  impels  them  to  do,  their 
owner  is  liable  without  notice.  Thus 
as  it  is  the  nature  of  cattle  to  roam, 
the  owner  is  liable  for  the  trespasses 
they  do,  even  though  he  knew  not  that 
they  had  ever  trespassed  before,  and 
the  same  rule  applies  in  reference  to 
all  classes  of  animals.  Thus,  if  a 
man  knows  that  his  bull  will  run  at 
men  who  wear  red  handkerchiefs,  if 
he  drives  the  bull  along  the  street  and 
a  man  wearing  a  red  handkerchief  is 
injured  by  the  bull,  he  is  liable  there- 
for, on  his  knowledge  of  the  bull's 
peculiarity  ;  Hudson  v.  Roberts,  6  Ex- 
cheq.  697  ;  Van  Leaven  n.  Lyke,  1  N. 
Y.  515 ;  Stumps  v.  Kelley,  22  111.  140  ; 
Jackson  n.  Smithson,  15  M.  &  W.  563, 
and  this  is  the  rule  of  the  Roman  law. 
See  Wharton  on  Negligence,  p.  999. 

2  In  Smith  v.  Pelah,  2  Strange,  1,264, 
the  defendant  kept  a  ferocious  dog, 
knowing  that  he  was  accustomed  to 
bite  mankind,  and  suffered  him  to  mn 
at  large,  and  to  lie  at  his  door.  The 
plaintiff,  on  entering  the  defendant's 
house,  stepped  upon  the  dog's  toes, 
and  was  bitten.  Lee,  C.  J.,  said  the 
injury  "  was  owing  to  his  not  hang- 
ing the  dog  when  he  first  had  notice, 
and  the  safety  of  the  king's  subj  ects 
ought  not  afterward  to  be  endangered. 
The  scienter  is  the  gist  of    the  action." 

In  Buxentine  v.  Sharp,  3  Salk.  13, 
the  defendant  kept  a  bull  accustomed 
to  fly  at  men.    The  plaintiff  was  in-. 


1  May  o.  Burdett,  9  Ad.  &  El.  (Q.  B.) 
101 ;  Partlow  ®.  Haggarty,  35  Ind.  178 ; 
Kelly  v.  Tilton,  2  Abb.  Ct.  App.(N.T.) 
495 ;  Laverone  v.  Mangianti,  44  Cal. 
138  ;  Kertschacke  v.  Ludwig,  28  Wis. 
430.  In  Jenkins  ®.  Turner,  1  Ld. 
Rayd.  110,  it  was  held  that  there  was 
a  "difference  between  things  ferae 
naturae,  as  lions,  bears,  etc. ,  which  a 
man  must  keep  up  at  his  peril,  and 
beasts  that  are  mansuetae  naturae,  and 
break  through  the  tameness  of  their 
nature.  In  the  latter  case  the  owner 
must  have  notice ;  in  the  former  an 
action  lies  against  the  owner  without 
notice."  Buller's  Nisi  Prius,  77.  In 
Laverone  v.  Mangianti,  44  Cal.  138,  the 
court  says  that  the  owner  of  a  ferocious 
dog,  knowing  its  vicious  propensities, 
keeps  it  at  his  own  risk  and  is  respon- 
sible for  any  injury  inflicted  by  it  upon 
a  person  free  from  fault.  There  is  no 
question  but  that  a  man  may  lawfully 
keep  a  ferocious  dog,  and  he  has  the 
same  right  to  keep  a  tiger,  but  he  is 
bound  to  keep  them  so  that  they  shall 
do  no  injury.  The  only  difference 
between  the  two  is,  that  as  to  the  tiger 
he  is  answerable  without  notice  of  its 
vicious  propensities,  while  as  to  the 
dog,  notice  or  knowledge  is  required. 
/  This  knowledge  may  be  established  by 
/  evidence  or  presumption,  and  in  the  one 
*-  case  or  the  other  is  the  same  in  sub- 
stance, and  works  the  same  results. 
See,  also,  Kertschacke  v.  Ludwig,  28 
Wis.  430 ;  Lord  Hale,  in  his  Pleas  of 
the  Crown,  Vol.  1,  p.  430,  puts  the  lia- 
bility of  the  owners  of  animals  upon 
this  ground,  "  If  a  man  have  a  beast, 
as  a  bull,  cow,  horse  or  dog,  used  to 
hurt  people,  if  the  owner  knows  not 
his  quality  he  is  not  punishable.  These 
things  seem  to  be  agreeable  to  the  law : 
1st.  If  the  owner  have  notice  of  the 
quality  of  his  beast,  and  it  doth  any 
body  hurt,  he  is  chargeable  with  an 
action  for  it.  2d.  Though  he  have 
no  particular  notice  that  he  did  any 
such  thing  before,  yet  if  it  be  a  beast 
that  is  ferae  naturae,  as  a  lion,  a  bear, 
a  wolf,  yea,  an  ape  or  monkey,  if  he  get 
loose  and  do  harm  to  any  person,  the 
owner  is  liable  to  an  action  for  the 


DANGEROUS   ANIMALS. 


801 


jured  by  the  bull,  and  alleged  in  his 
declaration  that  the  bull  was  "  accus- 
tomed to  run  at  men,"  but  did  not  al- 
lege that  the  defendant  knew  of  its 
propensity  to  do  so.  The  plaintiff  had 
a  verdict,  but  it  was  set  aside,  the 
court  refusing  to  presume  that  it  was 
proved  that  the  defendant  knew  the 
■vicious  qualities  of  his  bull,  when 
such  knowledge  was  not  alleged.  Sat- 
chet  v.  Eltham,  Freem.  (K.  B.)  534; 
Michael  v.  Alstree,  1  Lev.  172 ;  Mason 
c.  Keeling,  12  Mod.  352 ;  Thomas  v. 
Morgan,  2  M.  &  K.  496. 

In  May  o.  Burdett,  9  Q.  B.  101,  the 
plaintiff's  wife  was  injured  by  a 
monkey  belonging  to  and  kept  by  the 
defendant.  The  declaration  contained 
an  allegation  of  the  vicious  propensi- 
ties of  the  monkey,  and  that  the  same 
were  known  by  the  defendant ;  but  did 
not  allege  that  the  monkey  was  neg- 
ligently kept.  After  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of 
judgment  for  this  cause.  But  the 
motion  was  denied,  Lord  Dexm-O,-,  C. 
J.,  saying :  "  The  conclusion  to  be 
drawn  from  all  the  authorities  is,  that 
the  person  who  keeps  »  mischievous 
animal,  with  knowledge  of  its  propen- 
sities, is  bound  to  keep  it  secure  at  his 
peril,  and  that  if  it  does  mischief, 
negligence  is  presumed  without  ex- 
press averment.  The  negligence  is  in 
keeping  such  an  animal  after  notice." 
Jenkins  u.  Turner,  1  Ld.  Rayd.  109  ; 
Anonymous,  1  Dyer,  25  6,  pi.  162 ;  1 
Viner's  Abr.  234,  Action. 

In  1  Dyer,  162,  25  b,  it  is  said  that  "in 
evidence  to  an  inquest  it  was  agreed  by 
Fttzherbert  and  Shelley  that  if  a 
man  have  a  dog  which  has  killed  sheep, 
the  master  of  the  dog  being  ignorant 
of  such  quality  and  property  of  the 
dog,  the  master  shall  not  be  punished 
for  that  killing.  Otherwise  is  it,  if  he 
have  notice  of  the  quality  of  the  dog." 
In  Dogge  v.  Cooke,  at  an  assize  (in  the 
24th  Eliz.),  before  Lord  Anderson, 
the  plaintiff  was  driven  to  put  in  evi- 
dence that  the  dog  was  used  to  kill 


In  Knight  ®.  Cronet,  Noy.  10,  the  de- 
fendant was  sued  for  injuries  resulting 
from  his  "  dogs  chasing  the  plaintiff ''a 
sheep  and  pigs,  and  for  the  biting  of 
the  said  dogs  so  that  the  pigs  died. 
The  jurors  found  that  the  defendant 
was  not  guilty  except  as  to  one  sheep 
of  the  value  of  5s.  8d,  which  was  caused 
by  his  seryanf  s  command.    The  jurors 
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being  demanded  whether  ae  dogs  had 
been  accustomed  to  bite  sheep,  an- 
swered no,  whereupon  it  was  ordered 
that  the  plaintiff  take  nothing  by  his 
writ."  See  Bacon's  Abr.,  Pleas  B.,  4  V. 
346  ;  1  Viner's  Abr.,  Actions,  H.,  pi.  1 ; 
Traverse,  P.,  pi.  9;  Comyn's  Digest, 
Action,  Case  for  Negligence,  A.,  5 ; 
Buxendine  v.  Sharp,  2  Salk.  662 ;  2 
Saund.  97 ;  Jenkins  ■».  Turner,  2  Salk. 
662 ;  1  Ld.  Raym.  109 ;  1  Show.  539. 

It  is  not  enough  to  prove  that  the 
dog  is  of  a  fierce  and  savage  disposi- 
tion and  usually  tied  up  by  the  defend- 
ant, and  that  the  defendant  promised 
to  make  a  pecuniary  satisfaction  to 
the  plaintiff  for  the  injury.  The  sci- 
enter must  be  established  by  proper 
proof.  Beck  et  ux.  v.  Dyson,  4  Camp. 
197. 

In  Jackson  v.  Smithson,  15  M.  &  W. 
563,  the  plaintiff  brought  an  action  for 
injuries  received  from  being  butted  by 
the  defendant's  ram.  The  plaintiff 
alleged  that  the  defendant  wrongfully 
kept  said  ram,  well  knowing  that  it 
was  prone  to  attack  mankind,  but  did 
not  allege  that  it  was  negligently 
kept.  The  declaration  was  held  suffi- 
cient on  motion  in  arrest  of  judgment. 

In  Card  ».  Case,  12  Jur.  247,  which 
was  an  action  for  injuries  received 
from  a  vicious  dog,  the  defendant 
alleged  the  vicious  character  of  the 
dog  and  the  scienter.  Held  sufficient ; 
also,  that  a  plea  of  not  guilty  put  in 
issue  the  scienter.  See  also  Hogan  v. 
Sharpe,  7  Cr.  P.  755;  Hudson  v.  Rob- 
erts, L.  J.  Ex.  299. 

In  Oakesa.  Spaulding,  40  Vt.  347,  it 
was  held  that  the  owner  of  a  ram  ac- 
customed to  butt  mankind,  knowing 
of  its  propensities  is  bound  to  keep  it 
secure,  so  as  to  prevent  injury  there- 
from. In  that  case  the  ram  was  the 
property  of  two  persons,  and  one  of 
the  owners  took  it  from  the  other 
owner's  premises  in  his  absence,  and 
without  consultation  with,  or  permis- 
sion from  him,  and  the  injury  was 
done  while  so  on  the  premises  of  such 
joint  owner.  It  was  held  that  the 
joint  owner  from  whose  pasture  it 
was  taken  was  liable  for  the  injuries 
done  by  the  ram  while  in  the  other 
owner's  pasture  without  restraint ;  he 
having  given  no  directions  to  restrain 
the  ram,  or  having  been  consulted  in 
reference  to  its  care  or  management. 
Brown  v.  Carpe  ter,  26  Vt.  638. 
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injured,1  or  if  in  the  day  time,  even  though  he  was  a  trespasser,* 
or  was  upon  the  premises  after  having  been  warned  of  the  danger 
from  the  dog,  provided  the  person  was  bitten  or  injured,  while 
lawfully  upon  the  premises.  There  is  no  question  but  that  a 
man  may  lawfully  keep  a  dog  for  household  protection,  or  any 
purpose  that  his  tastes  or  inclinations  may  dictate,  and  if  the  dog 
has  never  been  known  by  him  to  bite  or  attack  mankind,  or  to 
bite  or  attack  other  domestic  animals,  he  is  not  liable  for  the 
injuries  resulting  from  an  attack  made  by  the  dog  upon  either  a 
man  or  domestic  animals.  The  animal  being  mansuetae  naturae, 
its  keeping  is  lawful  until  its  viciousness  is  brought  to  the  knowl- 
edge of  the  owner,  but  after  such  notice,  in  the  language  of 
Lee,  Ch.  J.,  in  Smith  v.  Pelah,  2  Str.  1,264,  he  is  liable  for  all 
the  injuries  done  by  the  dog,  to  man  or  beast,  for  "  not  hanging 
the  dog  when  he  first  had  notice."  * 


1  Smith  v.  Pelah,  2  Strange,  1,264, 
where  plaintiff  stepped  on  the  dogs 
toes,  May  a.  Burdett,  9  Ad.  &  El.  (Q. 
B.)  101. 

»  Loomis  v.  Terry,  17  Wend.  (N.  T.) 
496 ;  Sharpley  v.  Bartley,  4  Sneed 
(Tenn.),  58.  But  I  apprehend  that 
the  question  of  liability  in  such  a  case 
would  depend  upon  the  character  of 
the  trespass,  and  as  to  whether  it  was 
trivial,  and  such  as  is  tolerated  by  a 
quasi  custom,  or  whether  it  was  a 
trespass  that  was  wholly  unwar- 
ranted. 

3  In  Fleming  v.  Orr,  2  Macq.  (Sc.)  14, 
Lord  Cockburn  said,  in  reference  to 
an  action  for  a  dog  worrying  sheep : 
"  Every  dog  is  entitled  to  at  least  one 
worry,"  and  the  rule  would  seem 
to  be  the  same  in  reference  to  its 
attacks  upon  mankind.  Every  dog 
seems  to  be  entitled  to  one  bite,  and 
every  bull  to  one  gore  at  a  man,  before 
its  owner  or  keeper  can  be  made  liable 
for  the  results  of  such  "playful" 
tricks  on  the  part  of  his  beasts. 

In  reference  to  the  necessity  of  prov- 
ing a  scienter.  Scribner  v.  Kelly,  38 
Barb.  (N.  T.)  14  ;  Vrooman  v.  Sawyer, 
13  Jehns.  339  ;  Van  Leuven  v.  Lyke,  1 
N.  Y.  515 ;  Steele  e.  Smith,  3  E.  D. 
Smith  (N.  Y.  C.  P.),  321. 

In  Earle  v.  Van  Alstyne,  8  Barb.  (N. 
Y.)  130,  the  defendant  kept  bees  near 
the  highway,  where  he  had  kept  them 


for  several  years  without  their  having 
done  any  damage  to  those  passing. 
The  plaintiff,  while  passing  with  his 
horse,  was  attacked  by  them,  and  they 
fell  upon  his  horse  and  stung  it  to 
death.  The  court  held  that  the  defend- 
ant could  not  be  made  chargeable  un- 
less he  knew  that  they  were  accus- 
tomed to  sting  horses,  or  had  such  a 
propensity.  Wolfe  n.  Chalker,  31 
Conn.  121;  Stumps  v.  Kelly,  22  111. 
140;  Popplewell  v.  Pierce,  10  Cush. 
(Mass.)  509 ;  Kittredge  v.  Elliott,  16  N. 
H.  77;  Wheeler  ®.  Brant,  23  Barb. 
(N.  T.)  255 ;  Marsh  v.  Jones,  21  Vt. 
378.  But  one  instance  is  enough. 
Arnold  v.  Norton,  25  Conn.  92 ;  Kitt- 
redge  v.  Elliott,  ante;  Cocherham  v. 
Nixon,  11  Ired.  (N.  C.)  269.  And  that 
it  attacks  any  kind  of  domestic  animal. 
Pickering  o.  Orange,  2  111.  338.  But 
this  is  hardly  to  be  regarded  as  safe 
authority  unless  the  rule  is  applied  to 
its  natural  propensity.  See  author- 
ities cited  infra. 

In  Van  Leuven  p.  Lyke,  1  N.  Y.  515, 
where  the  defendant's  swine  escaped 
and  injured  the  plaintiff's  cow  and 
calf,  it  was  held  that  no  recovery  could 
be  had  without  proof  of  the  scienter. 

And  in  Tifit  v.  Tifft,  4  Den.  (N.  Y.) 
175,  it  was  held  that  without  proof  of 
scienter  no  recovery  could  be  had  even 
where  the  dog  was  set  upon  the  cattle 
by  the  defendant's  minor  child. 
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Sec.  760.  The  same  rule  applies  to  all  domestic  animals,  as 
bulls,1  rams,'  cows,"  horses,4  jacks,"  or  any  animal  that,  although 
domestic,  has  developed  vicious  traits  that  render  its  keeping  dan- 
gerous to  the  safety  of  mankind,  or  to  other  domestic  animals. 

Seo.  761.  It  is  not  necessary  to  show  that  the  owner  or  keeper 
of  a  vicious  dog  or  animal  has  seen  the  animal  attack  mankind ; 
it  is  sufficient  to  show  that  its  vicious  qualities  have  in  some  man- 
ner been  brought  to  his  knowledge,  so  that  he  can  fairly  be  said 
to  have  notice  thereof.  Thus,  if  the  owner  is  aware  that  such 
animals,  as  a  class,  will  attack  a  person  wearing  a  particular  color 
of  clothing,  or  that  it  will  attack  certain  kinds  of  domestic  ani- 
mals, this  is  evidence  from  which  the  jury  may  infer  that  the 
owner  or  keeper  had  knowledge  of  its  vicious  propensities.  But 
evidence  that  he  knew  that  it  had  attacked  animals  of  one  class, 
is  not  evidence  from  which  knowledge  may  be  inferred  that  it 
would  attack  animals  of  another  class  ;  nor  is  it  evidence  to  show 
that  he  knew  it  would  attack  mankind.  Nor  is  evidence  that  he 
knew  that  it  had  attacked  a  man,  evidence  that  he  knew  that  it 

Where  the  scienter  is  alleged  and  S.)  269 ;   Earhart  v.    Youngblood,  27 

proved,  negligence  is  not  an  element,  Penn.  St.   427 ;  Hudson  v.  Roberts,  6 

and  need  not  be   alleged  or  proved.  Exchq.  699 ;   Buxentine   v.   Sharp,  3 

McCaskell  m.  Elliott,  5  Strob.  (S.  C.)  Salk.  13 ;  Blackman  «.  Simmons,  3  C. 

196  ;  Wilkinson  v.  Parrott,  32  Cal.  102 ;  &  P.  138. 

Framwell  v.  Little,  16  Ind.  251 ;  Dearth  J  Jackson  v.  Smithson,  15  M.  &  W. 

v.  Baker,  22  Wis.  73 ;  Logue  v.  Link,  4  563  ;  Oakes  «.  Spaulding,  40  Vt.  347. 

E.  D.  S.  (N.  T.  C.  P.)  63;  Decker  v.  3  Hewes  v.  McNamara,   106    Mass. 

Gammon,  44  Me.   322;   Pickering  v.  281. 

Orange,  2  111.  492 ;  McManus  v.  Finan,  4  Michael  v.   Alestree,   1  Lev.  172; 

4  Iowa,  283 ;  Smith  v.  Causey,  22  Ala.  Goodman  v.  Gay,  15  Penn.  St.  188.  And 

568.  it  seems  that  in  the  case  of  a  horse 

But  as  to  domestic  animals  whose  turned  loose  in  the  Btreet  the  owner  is 

natural  propensities  are  known,  the  liable    if   he  injures    another,    even 

rule  is  that  the  owner  is  only  bound  though  it  is  merely  done  in  a  playful 

to  exercise  ordinary  care  when  their  mood.     Dickson  -!>.   McCoy,  39  N.  Y. 

natural  propensities  only  lead  them  to  401.     And  in  such  cases  the  scienter 

commit    ordinary  trespasses.      Mere-  need  not  be  alleged  or  proved,  as  the 

dith  ■».  Bead,  26  Ind.  334  ;  Earle  v.  Van  gist  of  the  action  is  the  negligence  in 

Alstyne,  8  Barb.  (N.  T.)  630.     But  if  allowing  it  to  go  at  large  in  a  public 

the  owner  of  a  dog,  knowing  its  pro-  place.     But  see  Cox  v.  Burridge,  13  C. 

pensity  to  chase  game,  suffers  it  to  go  B.  (N.  S.)  430,  where  it  was  held,that 

at  large,  he  will  be  liable  for  its  de-  the   scienter  must    be    alleged    and 

struction  of  pheasants  in  a  neighbor's  proved.     But  this   case  has  been  the 

woods,   even  though  they  are  being  subject  of  much  unfavorable  comment, 

reared  under  a  domestic  hen.    Read  and  is  not  authoritative, 

e.  Edwards,  17  C.  B.  (N.  S.)  242.  «  Williams  v.  Dixon,  65  N.  C.  437. 

1  Cockerham  v.  Nixon,  11  Ired.  (IT. 
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would  attack  a  sheep ; '  but  such  evidence  is  sufficient  to  show  that 
"he  was  aware  of  its  vicious  propensities,  and  is  enough  to  make 
him  chargeable  with  injuries  inflicted  by  it,  if  he  suffers  it  to  go 
at  large  whereby  injury  is  inflicted  upon  an  individual,  or 
another  domestic  animal  within  the  scope  of  such  special  notice. 


1  In  Hudson  0.  Roberts,  6  Exchq.  696, 
the  plaintiff  was  injured  while  paBsing 
along  the  highway,  wearing  a  red 
handkerchief  around  his  neck,  by  be- 
ing set  upon  by  the  defendant's  bull, 
which  the  defendant,  with  other  cattle, 
was  driving  along  the  street.  The 
defendant  said  that  it  was  the  red  hand- 
kerchief that  caused  him  to  do  it,  as 
he  knew  a  bull  would  run  at  any  thing 
red,  or  that  the  bull  would  do  so.  This 
was  all  the  evidence  there  was  to  es- 
tablish the- scienter,  and  after  verdict 
for  the  plaintiff  a  motion  for  a  nonsuit 
was  made,  upon  the  ground  that  no 
scienter  was  proved.  But  the  court 
held  that  whether  the  defendant  said 
that  he  knew  that  a  bull,  or  that  the 
bull  would  run  at  any  thing  red,  was 
immaterial,  that  either  expression  was 
some  evidence  to  go  to  the  j  ury  that  the 
defendant  knew  the  vicious  qualities 
of  the  bull. 

In  Worth  v.  Gilling,  2  L.  R.  (C.  P.) 
1,  it  was  held  that  the  plaintiff  need 
not  prove  that  the  dog  had  actually 
bitten  another  person  before  it  bit  him, 
but  that  it  was  enough  to  show  that 
the  defendant  knew  that  it  had  evinced 
a  savage  disposition  by  attempting  to 
bite  a  person. 

As  to  the  liability  of  a  railroad  com- 
pany for  injuries  to  a  passenger  from 
a  dog  belonging  to  a  stranger  that 
comes  to  the  station  without  fault  of 
the  company,  see  Smith  ».  Great  Eas- 
tern R.  R.  Co.,  2  L.  R.  (C.  P.)  4. 

In  Hartley  <o.  Harriman,  2  B.  &  Aid. 
620 ;  2  Starkie,  212,  it  was  held  that 
proof  that  the  defendant  knew  that  his 
dog  had  been  accustomed  to  bite  men 
did  not  establish  knowledge  on  his 
part  that  it  would  bite  sheep. 

In  Jenkins  v.  Turner,  3  Salk.  13,  the 
declaration  alleged  that  the  defendant 
kept  a  boar  which  was  accustomed  to 
bite  animals,  and  that  he  knew  of  this 
quality.  After  verdict  it  was  objected 
that  the  declaration  did  not  disclose  a 
good  cause  of  action,  because  it  did  not 
allege  what  kind  of  animals  the  boar 


had  been  accustomed  to  bite.  But  the 
court  said  that  it  would  be  presumed 
that  no  evidence  was  given  of  the  kill- 
ing or  biting  of  any  animal  but  of 
such  of  which  he  had  notice. 

In  Read  v.  Edwards,  17  C.  B.  246,  the 
defendant,  knowing  the  propensity  of 
his  dog  to  catch  game,  was  held  to 
charge  him  with  liability  for  the  de- 
struction of  young  pheasants,  being 
reared  by  a  domestic  fowl. 

In  establishing  the  scienter  evidence 
that  the  defendant  has  warned  persons 
to  beware  of  the  dog  lest  he  should  be 
bitten,  is  evidence  to  go  to  the  jury  in 
support  of  the  allegation  that  the  dog 
is  accustomed  to  bite  mankind,  and 
knowledge  of  the  fact  on  the  part  of 
the  defendant.  Judge  v.  Cox.  1  Star- 
kie, 285. 

In  Buller's  Nisi  Prius,  77,  the  author 
says :  "  If  one  knowingly  keep  a  dog 
accustomed  to  bite  sheep,  and  the  dog 
bite  a  horse,  it  is  actionable ;  because 
the  owner,  after  the  first  mischief, 
ought  to  have  destroyed  or  hindered 
him  from  doing  any  more."  And  he  re- 
fers to  Jenkins  v.  Turner,  1  Ld.  Raym. 
110,  as  authority.  It  is  doubtful,  how- 
ever, whether  the  case  referred  to  sus- 
tains his  position,  as  the  very  ground 
of  the  motion  for  a  nonsuit  was,  that 
the  declaration  did  not  disclose  the 
kind  of  animals  which  the  dog  had 
been  accustomed  to  bite,  and  the  court 
upheld  the  verdict  upon  the  presump- 
tion that  the  evidence  disclosed  the  fact 
that  it  had  been  accustomed  to  attack 
animals  of  the  class  named  in  the 
declaration. 

In  Sayres  v.  Walsh,  12  Irish  Law 
Rep.  434,  which  was  an  action  for  in- 
juries to  the  plaintiff's  mare  by  being 
bitten  by  the  defendant's  dog  in  the 
street,  it  was  held  that  the  declaration 
of  the  defendant  that  he  was  "  sorry 
for  what  had  happened,  that  the  dog 
slipped  out  of  the  yard  without  his 
knowing  it,"  was  competent  evidence 
of  the  scienter. 
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It  is  not  enough  to  show  that  he  knew  that  the  animal  was  fierce, 
but  it  must  also  be  shown  that  he  was  in  some  way  aware  that  its 
vicious  propensities  led  it  to  make  attacks  upon  men,  or  animals 
of  a  particular  class, '  or  the  recovery  must  be  predicated  entirely 
upon  the  negligent  keeping,  and  must  be  an  injury  in  accordance 
with  the  nature  and  disposition  of  the  animal."  The  rule  is,  that 
for  all  injuries  inflicted  by  an  animal,  in  accordance  with  its  natural 
instincts,  the  owner  or  keeper  is  liable  without  special  knowledge, 
as  every  person  is  presumed  to  be  aware  of  the  natural  instincts 
or  habits  of  animals  in  his  care  or  custody.  Thus  a  person  hav- 
ing a  lion  or  bear  is  presumed  to  know  that  it  is  fierce  by  nature, 
and  will  attack  men,  or  other  animals,  even  though  it  never  has 
done  so.  So,  too,  the  owner  of  cattle  is  presumed  to  know  that 
it  is  their  nature  to  roam ;  therefore,  if  they  escape  upon  the  fields 

1  Hudson  v.  Roberts,  6  Excheq.  697 ; 
Jenkins  o.  Turner,  1  Ld.  Rayd.  110. 

8  In  Judge  v.  Cox,  1  Starkie,  285,  it 
was  held  that  knowledge  of  the  fierce 
disposition  of  a  domestic  animal  is  not 
enough.  There  must  be  evidence  of 
knowledge  that  it  has  attacked  man- 
kind. But  in  Worth  v.  Gilling,  2  L.  R. 
(C.  P.)  1,  it  is  not  necessary  that  it 
should  actually  have  bitten  a  man.  It 
is  enough  to  show  that  he  knows  that 
it  has  sprung  at  them,  and  attempted 
to  bite. 

The  question  as  to  whether  the  de- 
fendant knew  the  vicious  qualities  of 
the  animal  is  one  of  fact  for  the  jury, 
Campbell  v.  Brown,  19  Penn.  St.  359  ; 
and  the  burden  of  proof  is  upon  the 
plaintiff.  Card  e.  Case,  5  C.  B.  (N.  S.) 
622 ;  May  v.  Burdett,  8  Ad.  &  El.  (Q. 
B.)  101.  The  dog  may  be  brought  into 
court  for  the  inspection  of  the  jury, 
on  the  question  of  disposition.  Line  v. 
Taylor,3Fost.&Fin.  751.  Knowledge 
of  the  owner's  wife,  or  of  his  servants, 
may  be  sufficient  to  charge  the  de- 
fendant with  knowledge.  Gladman  v. 
Johnson,  3  L.  J.(C.  P.)  153.  See  Lav- 
erone  v.  Mangianti,  41  Cal.  138;.  10 
Am.  Rep.  269,  and  valuable  note  by 
the  reporter.  Kelly  v.  Wade,  12  Irish 
L.  R.  424 

8  In  Michael  «.  Alestree,  2  Lev.  172 ; 
1  Ventris,  295,  the  defendant  was  sued 
for  injuries  sustained  by  the  plaintiff 
from  being  kicked  by  a  young  horse. 


which  the  defendant  took  into  Lin- 
coln's Inn  Fields  (a  public  place)  for 
the  purpose  of  breaking.  No  scienter 
was  alleged.  After  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of 
judgment  that  the  injury  happened 
against  the  defendant's  will,  etc.  But 
the  court  said  :  "  It  was  the  defend- 
ant's fault  to  bring  a  wild  horse  into  a 
public  place  where  mischief  might 
probably  be  done.  Lately  in  this 
court  an  action  was  brought  against  a 
butcher  who  had  made  an  ox  run  from 
his  stall  and  gored  the  plaintiff,  and 
this  was  alleged  in  the  declaration  to 
be  in  default  of  penning  him." 

Wtlde,  J.,  said :  "  If  a  man  hath 
an  unruly  horse  in  his  stable,  and 
leaves  open  the  stable-door,  whereby 
the  horse  goes  forth  and  does  mischief, 
an  action  lies  against  the  master." 
Twisdbn,  J.,  said  :  "  If  one  keeps  a 
tame  fox,  which  gets  loose  and  grows 
wild,  he  that  kept  him  before  shall 
not  answer  for  the  damage  the  fox 
doth  after  he  hath  lost  him,  and  he 
hath  resumed  his  wild  nature."  See 
Weaver  v.  Wand,  Hobart,  134,  for  the 
principle  upon  which  liability  is  pre- 
dicated in  this  species  of  actions. 

Mr.  Wharton  in  his  excellent  treatise 
upon  the  Law  of  Negligence,  923,  lays 
down  the  doctrine  that  the  scienter  is 
to  be  presumed  in  all  cases  "  where  it 
is  the  owner's  duty  to  know  of  the  ani- 
mal's viciousness."   Of  the  correctness 
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of  another  and  do  damage,  they  are  liable  without  knowledge  of 
their  ever  having  previously  done  so,  but,  when  the  animal  does 
that  which  is  inconsistent  with  its  nature,  no  liability  attaches, 


of  this  proposition  as  a  mere  abstract 
proposition  there  can  be  no  doubt ;  at 
least,  as  applicable  to  most  of  the  agen- 
cies employed  by  men,  from  which 
mischief  may  result.  This  doctrine 
has  time  and  again  been  advanced  by 
the  courts.  But  the  learned  author,  in 
the  whole  range  of  authorities  to 
which  he  has  had  access,  has  been  un- 
able to  find  any  which  sustains  his 
position  as  applicable  as  a  legal  propo- 
sition to  animals  "  mansuetae  naturae." 
The  doctrine  of  the  courts  in  reference 
to  mischief  arising  from  this  class  of 
animals  is  predicated  upon  sound  pub- 
lic policy,  and  for  the  protection  of 
their  owners.  The  law  does  not  pre- 
sume that  a  man  knows  the  disposition 
of  his  animals  to  do  mischief  which  is 
inconsistent  with  their  domestic  hab- 
its, and  the  cases  are  numerous  where 
this  proposition  has  time  and  again 
been  advanced.  All  the  presumptions 
are  in  favor  of  the  owner,  and  the  bur- 
den of  overcoming  them  is  with  the 
party  seeking  to  charge  him  with  lia- 
bility. The  case  of  Lynch  v.  Nurdin, 
1  Q.  B.  38,  in  no  measure  sustains  his 
position,  neither  does  it  advance  a  new 
doctrine.  In  that  case  the  gist  of  the 
action  was  not  the  defendant's  knowl- 
edge of  the  fact  that  his  horse  would 
run  away,  if  left  unattended  in  a  pub- 
lic street,  but  his  negligence  in  leaving 
his  horse  unattended  there,  when  it  is 
generally  known  that  in  the  very  na- 
ture of  things  it  must  do  mischief  if 
it  took  fright  and  ran  away.  The  doc- 
trine of  that  case  is  as  old  as  the  courts, 
and  we  find  in  the  time  of  Charles  the 
Second  in  1688  a  case  where  the  owner 
of  a  horse  was  held  chargeable  for 
damages  by  reason  of  a  man  being 
kicked  by  it  in  a  public  place,  where 
the  owner  was  exercising  it  to  accus- 
tom it  to  use.  The  court  held  in  that 
case  that  the  gist  of  the  action  was  the 
defendant's  negligence,  and  no  scienter 
was  alleged  or  proved.  Michael  v. 
Alestree,  1  Ventris,  295.  No  court  has 
ever  refused  relief  in  damages  to  a 
party  who  sustained  injuries  under  the 
circumstances  set  forth  in  Lynch  v. 
Nurdin.  Worth  v.  Gilling,  2  L.  R.  (C. 
P.)  1,  is  in  no  measure  in  support  of 
the  author's  position.    In  that  case  it 


was  proven  that  the  owner  knew  that 
the  dog  had  attempted  to  bite  people, 
and  the  court  held  that  this  was  com- 
petent evidence  to  go  to  the  jury  upon 
the  question  of  scienter.  And  in  this 
the  court  took  no  new  departure,  but 
only  followed  in  the  line  of  authori- 
ties that  had  grown  gray  from  their 
antiquity.  It  has  never  been  held  by 
the  courts  that  actual  proof  that  the 
owner  of  an  animal  had  seen  the  ani- 
mal attack  men  or  domestic  animals, 
was  necessary  in  order  to  establish  the 
scienter,  but  has  always  been  left  as 
a  question  of  fact  for  the  jury  to  find, 
from  such  facts  and  circumstances  as 
had  a  tendency  to  prove  knowledge.  In 
one  case  the  dog  was  brought  into  court 
that  the  jury  might  look  at  it  and 
judge  from  its  looks  and  appearances 
whether  it  was  so  vicious  that  its 
owner  must  have  known  of  its  vicious-1 
ness.  Line  s.  Taylor,  3  Fost  &  Fin. 
731.  In  the  case  of  Knight  v.  Cronet, 
Noy.  10,  the  jury  found  a  verdict  for 
the  plaintiff  of  5s.  4d,  for  injuries  in- 
flicted upon  one  sheep  by  the  defend- 
ant's dogs,  but,  with  all  the  evidence 
before  it  upon  that  point,  the  court  in- 
quired of  the  jury,  if  from  the  evi- 
dence they  found  that  the  defendant 
knew  that  his  dogs  would  bite  sheep, 
and  being  answered  in  the  negative, 
the  verdict  was  set  aside.  No  instance 
is  to  be  found  where  the  courts  have 
ever  disturbed  the  finding  of  a  jury 
upon  the  question  of  scienter  in  such 
cases,  where  there  was  any  evidence  to 
sustain  it.  The  rule  in  that  respect 
has  been  very  liberal  and  consistent 
with  the  best  interests  of  society.  It 
will  not  do,  on  the  one  hand,  to  hold 
the  owners  of  domestic  animals  to 
strict  liability  for  all  injuries  inflicted 
by  them  upon  man  or  beast,  without 
any  reference  to  the  question  of  the 
owner's  knowledge  of  the  animal's  vi- 
cious propensities,  neither,  on  the  other 
hand,  will  it  do  to  screen  them  from 
liability  where,  by  reason  of  its  vi- 
ciousness,  it  has  become  a  nuisance, 
and  dangerous  to  the  safety  of  the 
people.  The  courts,  with  a  nice  regard 
to  the  rights  of  all,  have  established^ 
doctrine  which  is  commendable  for  its 
wisdom,  and  the  evenness  and  the  ex- 
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without  proof  or  knowledge '   of  its  propensity  to  do  the  par- 
ticular act  from  which  injury  arose." 

Sec.  762.  In  reference  to  the  right  of  a  person  to  keep  a  fero- 
cious dog  to  guard  his  property,  it  is  held,  and  with  much  pro- 
priety, hy  some  of  the  courts,  that  such  keeping  is  not  excusable, 
except  in  such  instances  as  the  person  would  be  justified  in  set- 
ting a  spring  gun,  or  other  dangerous  device  for  the  protection 
of  his  property,  and  that,  as  to  all  injuries  done  by  it,  except  in 
such  instances  as  injuries  from  a  spring  gun  would  be  excusable, 
liability  attaches.* 

Sec.  763.  It  is  held  that  the  owner  of  a  vicious  animal,  after 
notice  of  its  having  done  an  injury,  is  bound  to  secure  it  at  all 


actness  of  its  justice.  It  is  not  neces- 
sary, as  has  been  before  stated,  that 
the  owner  should  have  seen  his  ani- 
mals bite,  kick  or  gore  either  man  or 
beast  in  order  to  charge  him  with  lia- 
bility for  such  injuries.  The  vicious- 
ness  of  the  animal,  the  length  of  time 
that  its  vicious  tendencies  have  existed, 
the  situation  of  the  owner  or  keeper 
in  reference  to  the  animal,  are  all 
proper  elements  to  be  considered  by 
the  jury,  and  are  facts  from  which, 
without  evidence  of  positive  knowl- 
edge, knowledge  may  be  found.  Jurors 
seldom  make  mistakes  in  these  cases, 
and  the  rule  has  never  yet  been  found 
to  operate  harshly.  Courts  will  be 
slow,  as  to  domestic  animals,  to  pre- 
sume, from  the  mere  fact  that  they 
are  proved  vicious,  without  other  proof 
of  the  owner's  relation  to  the  animal, 
and  his  opportunity  to  know  their  hab- 
its, that  the  owner  knew  that  the  ani- 
mal had  become  so  vicious  as  to  be  a 
nuisance,  and  render  its  owner  liable. 
The  rule  suggested  by  Mr.  Wharton 
would  serve  to  cure  no  evil,  but  would 
rather  open  the  door  to  much  more 
conflict  than  now  exists,  and  would 
operate  harshly  in  many  instances; 
but  practically,  it  is  an  element  which 
jurors  have  a  right  to  consider,  and 
which  they  do  consider  in  connection 
with  the  viciousness  of  the  animal,  the 
owner's  relation  to  it,  and  his  opportun- 
ity to  know  its  habits  and  propensities. 
1  Van  Leuven  v.  Lvke.  1  N.  T.  515 ; 
Stumps  v.  Kelly,  22  111.  140.  See  sec. 
908,  Wharton's  Law  of   Negligence, 


where  the  author  gives  the  doctrine 
applicable  to  this  class  of  injuries,  and 
the  reason  for  it. 

2  See  authorities  cited  under  sec.  76. 

3  In  Wolf  -o.  Chalker,  31  Conn.  131, 
the  court  says :  "  A  ferocious  dog  is  a 
dangerous  instrument  for  a  protection, 
and  placing  him  for  that  purpose  can 
only  be  justified  in  cases  where  the 
placing  of  concealed  instruments  may 
be§justified  to  prevent  a  felony.  Nor 
can  such  use  of  him  by  the  owner, 
under  his  personal  direction,  be  justi- 
fied, where  a  like  degree  of  injury 
may  not  be  inflicted  lawfully  by  a  dif- 
ferent instrument. 

In  Brock  v.  Copeland,  1  Esp.  203,  in 
a  case  where  a  carpenter  kept  a  fero- 
cious dog,  which  was  kept  shut  up  all 
day,  but  was  let  loose  at  night  for  the 
protection  of  the  house  and  yard, 
which  injured  the  plaintiff's  foreman 
who  went  to  the  yard  at  night.  It  was 
held  that  no  recovery  could  be  had, 
because  a  man  had  a  right  to  keep  a 
dog  to  protect  his  house  and  yard. 
But  it  is  evident  from  what  Lord 
Kenton  said  in  reference  to  the  owner 
of  the  bull,  that  the  ground  upon 
which  the  action  was  held  not  to  lie, 
was  because  the  plaintiff  was  a  tres- 
passer in  the  yard,  and  knew  that  the 
dog  was  there,  and  its  ferocious  nature 
A  man  cannot  keep  a  dog  even  to  watch, 
his  premises,  knowing  it  to  be  fero- 
cious, in  a  situation  where  it  is  liable  to 
injure  a  person  entering  the  premises 
upon  lawful  business. 
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events,  and  is  liable  to  parties  subsequently  injured,  if  tbe  mode 
he  has  adopted  to  secure  it  proves  insufficient.  But  this  can  be 
reasonably  extended  only  to  such  injuries  as  result  to  one  who  is 
lawfully  on  the  owner's  premises,  and  who  is  not  a  trespasser, 
and  who  has  not,  after  being  warned  of  the  danger,  contributed 
to  the  injury  by  his  own  recklessness  and  carelessness.1  If  a 
dog  is  secured  by  a  chain  near  a  path  leading  to  its  owner's  house, 
this  does  not  excuse  the  owner  from  liability  if  the  chain  is  so 
long  that  the  dog  can  reach  and  attack  one  going  over  the  path, 
nor  if  the  chain  proves  insufficient  to  confine  the  dog,  even 
though  it  is  being  teased  by  a  child."  But  if  the  dog  is  kept  in 
a  kennel  or  yard,  where  a  stranger  has  no  right  to  go,  and  he 


1  In  Sarch  v.  Blackburn,  4  C.  &  P. 
300,  the  court  held  that  a  person  can- 
not recover  for  damages  for  an  injury 
received  from  the  bite  of  a  dog  placed 
in  a  yard  for  the  protection  of  out- 
houses, unless  he  had  such  reasonable 
and  justifiable  cause  for  being  there 
as  might  be  pleaded  in  an  answer  to 
an  action  for  trespass ;  and  it  was  held 
that  he  was  lawfully  there,  the  fact 
that  there  was  notice  in  large  letters 
on  a  board,  warning  persons  to  beware 
of  the  dog,  would  be  no  protection  from 
liability.  It  was  also  held  that,  even 
though  there  were  two  entrances,  by 
one  of  which  he  might  have  entered 
.  without  injury,  would  make  no  differ- 
ence. This  decision  of  the  court  was 
predicated  upon  the  doctrine  of  Bird  v. 
Holbrook,  1  Moore  &  Payne,  607,  which 
was  a  case  where  the  defendant  set  a 
spring  gun  upon  his  premises,  without 
notice  of  the  fact,  and  the  plaintiff  en- 
tering the  premises  in  pursuit  of  four 
of  his  fowls,  came  in  contact  with  it, 
and  was  injured,  and  the  court  held 
that  he  was  entitled  to  recover.  But 
it  is  evident  from  the  language  of  both 
cases  that,  if  the  plaintiff  had  had  ac- 
tual notice  of  the  presence  of  the  dog 
and  of  the  spring  gun,  and  of  the  ex- 
tent of  the  danger  in  entering  the 
premises,  his  entry  would  have  been 
such  contributory  negligence  as  would 
have  prevented  a  recovery.  Brook  <o. 
Copeland,  1  Esp.  203;  Loomiss.  Terry, 
17  Wend.  496 ;  Sheafy  e.  Bartley,  4 
Sneed  (Tenn.),  5 ;  Ourtis  r>.  Mills,  5  C.  & 
P.  489 ;  Charlwood  <o.  Greig,  3  Car.  & 
Kir  4& 


!  Mann  «.Beed,4  Allen  (Mass.),  431. 
The  principle  upon  which  these  de- 
cisions rest  is,  that  ferocious  animals 
liable  to  do  injury  to  men  or  property 
are  nuisances,  and  their  keeping  after 
notice  of  such  knowledge  is  so  wrong- 
ful, that  the  owner  is  held  chargeable 
for  any  neglect  to  keep  the  animal  so 
that  it  can  do  no  damage  to  a  person 
who,  without  essential  fault,  is  injured 
thereby. 

In  Jones  v.  Perry,  2  Esp.  482,  the  de- 
fendant kept  »  dog  reputed  to  have 
been  bitten  by  a  mad  dog.  He  had  it 
confined  in  his  cellar  by  a  rope  or 
chain,  but  the  rope  or  chain  was  so 
long  as  to  admit  of  its  going  to  the 
curb-stone  on  the  opposite  side  of  the 
street,  if  it  should  escape  from  the 
yard.  On  the  day  in  question  the  dog 
broke  through  the  wicker  gate  and 
escaped  into  the  street  and  bit  and 
lacerated  the  plaintiffs  child  so  that 
it  afterward  died  of  hydrophobia.  The 
action  was  upheld,  and  the  fact  that  it 
was  reputed  that  the  dog  had  been 
bitten  by  a  mad  dog  was  allowed  to  be 
given  in  evidence.  Lord  Kenyon  said : 
"  Report  had  said  that  the  dog  had  been 
bitten  by  a  mad  dog,  and  it  became  the 
duty  of  the  defendant  to  be  very  cir- 
cumspect. Whether  the  dog  was  mad 
or  not  was  a  matter  of  suspicion.  It 
is  not  sufficient  to  say  "  I  did  use  a 
certain  precaution.  Be  ought  to  have 
used  such  precaution  as  would  home  put 
it  out  of  the  power  of  the  animal  to  do 
hurt."  The  same  rule  applies  to  a 
ferocious  dog,  known  by  its  owner  or 
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goes  there  knowing  of  the  presence  of  the  dog,  and  for  no  law- 
ful purpose,  and  is  injured,  no  liability  can  be  predicated  against 
the  owner  or  keeper,  any  more  than  as  though  the  injury  had 
been  inflicted  by  a  lion,  by  one's  entering  the  cage,  for  the  owner 
is  only  bound  to  keep  the  animal  so  that  it  shall  not  escape  from 
his  premises  or  injure  any  one  lawfully  entering  them.1  But,  if 
the  dog  should  be  kept  in  a  yard  upon  his  premises,  with  a  gate 
opening  into  it  from  the  street  or  an  adjoining  lot,  and  a  person 
in  seeking  to  enter  his  premises  for  a  lawful  purpose  should  inad- 
vertently open  the  gate  and  be  attacked,  he  would  undoubtedly 
be  liable,  nor  would  a  warning  posted  over  the  gate  to  beware  of 
the  dog  excuse  him,  unless  the  person  injured  saw  it  and  under- 
stood its  purport.2 

Sec.  764.  Ferocious  animals  accustomed  to  bite,  attack  or  injure 
mankind  are  regarded  as  nuisances,  and  any  person  injured  thereby 
may  kill  them.  But  the  right  to  kill  them  stands  upon  the  same 
grounds  as  the  right  to  abate  any  other  nuisance,  it  cannot  be 
done  until  it  has  actually  become  a  nuisance  to  them  either  by 
committing  an  actual  injury  to  his  person  or  domestic  animals,  or 
is  in  a  situation  where  injury  will  be  inflicted  if  not  prevented  by 
force.  It  is  not  necessary  that  a  man  should  wait  until  he  is 
actually  bitten  by  a  dog,  or  until  his  sheep  or  cattle  are  actually 

keeper  to  be  accustomed  to  bite.  Ma-  whether  the  plaintiff  was  bound  to 
son  t.  Kuling,  13  Mod.  332.  take  notice  of  the  danger,  as  he  had 
In  Curtis  v.  Mills,  5  C.  &  P.  489,  the  been  warned  on  a  previous  day  that 
defendant  kept  a  fierce  dog,  knowing  the  dog  was  there.  But  that  while  the 
Hb  propensity  to  bite  mankind.  He  defendant  was  bound  to  take  common 
kept  the  dog  chained  in  the  yard,  but  care,  or  else  he  could  not  recover,  yet 
any  one  going  from  the  yard  gate  to  they  had  a  right  to  look  at  this  with 
the  stables  would  be  within  reach  of  reference  to  the  master  of  the  dog  be- 
the  dog,  notwithstanding  the  chain,  ing  present  with  him,  and  the  judge 
While  the  defendant  was  lawfully  said  that  in  his  opinion  the  plaintiff 
passing  from  the  gate  to  the  stable  the  was  entitled  to  recover.  There  was  a 
dog  sprang  at  and  bit  him.  The  plain-  verdict  for  the  plaintiff.  Kelly  v.  Til. 
tiff  had  been  warned  on  a  previous  day  ton,  3  Keyes  (N.  Y.),  263 ;  McKone  v. 
to  beware  of  the  dog.  Tikdal,  C.  J.,  Wood,  5  C.  &  P.  1 ;  Blackman  v.  Sim- 
charged  the  jury  that  the  first  question  mons,  3  id.  138;  Sarch  D.Blackburn, 
was  whether  the  dog  was  of  a  savage  4  id.  297. 

disposition  to  the  knowledge  of  the  '  Brock   v.  Copeland,   1   Bsp.  203; 

defendant ;  and  that  the  next  question  Wolf  v.  Chalker,  31  Conn.  121 ;  Jones  v. 

was  whether  the  dog  was  so  placed  that  Perry,  2  Esp.  482. 

the  plaintiff,  by  the  exercise  of  com-  s  Sarch  v.  Blackburn,  4  C.  &  P.  293  • 

mon  care,  might  have  avoided  it ;  and,  Curtis  v.  Mills,  5  id.  489. 
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bitten,  but  he  must  wait  until  he  is  attacked  or  positively  sure  to 
be,  before  he  can  exercise  this  right.1  The  right  to  kill  does  not 
exist  because  the  animal  is  trespassing;  for  an  ordinary  trespass 
the  remedy  is  by  action."  But  when  he  or  his  animals  are 
attacked,  or  positively  sure  to  be,  the  animal  may  be  killed.' 

Sec.  765.  Mad  dogs,  or  dogs  reasonably  suspected  of  having 
been  bitten  by  a  rabid  animal,  are  nuisances,  and  may  be  killed  by 
any  person,  if  at  large,  off  from  the  owner's  premises.  But  in 
order  to  justify  the  killing  for  such  a  cause  the  person  must  be 
able  to  show  that  the  dog  is  mad,  or  is  reasonably  suspected  of 
having  been  bitten  by  a  rabid  animal,  and  the  animal  must  be  at 
large,  off  from  the  owner's  premises,  or  in  a  situation  that  it  is 
liable  to  escape.4 

Sec.  766.  The  same  rule  prevails  with  reference  to  injuries 
from  dogs,  as  in  reference  to  other  nuisances,  any  person  who 
owns,  keeps  or  harbors  the  dog  may  be  made  liable  for  the  inju- 
ries committed  by  it.' 

Sec.  767.  Dogs  accustomed  to  bark  at  night,  and  to  disturb  the 
neighborhood  by  their  noise,  are  nuisances,  and  may  be  killed  by 
any  person  annnoyed  thereby." 

'  Wolf  n.   Chalker,  31  Conn.   121 ;  premises,   see    McAneany  v.   Jewett, 

Brown  v.  Carpenter,  26  Vt.  638  ;  King  10  Allen  (Mass.),  151 ;  Perry  v.  Phipps, 

t>.  Kline,  6  Penn.   St.  318  ;  Brown  v.  10  Ired.  (N.  C.)  259. 

Hobingef ,  52  Barb.  (N.  T.)  15  ;  Max-  «  Fish  t.  Skut,  21  Barb.  (N.  T.)  333  ; 

well?;.  Putnam,  21  Wend.  (N.T.)  207;  Hewes  v.  McNamara,  106  Mass.  281; 

Lutz  v.  Stroke,  6  S.  &  R.  (Penn.)  34 ;  Marsh  v.  Jones,  21  Vt.  378 ;  McKone  ■». 

People  v.  Board  of  Police,  15  Abb.  Pr.  Wood,  5  C.  &  P.  1. 

(N.  S.)  167 ;  Dunlap  v.  Snyder,  17  Barb.  In  Smith  «.  Great  Eastern  R.  R  Co  , 

(N.  T.)  561 ;  WilliamB  ®.  Dixon,  65  N.  3  L.  R.  (C.  P.)  4,  it  was  held  that  a  per- 

C.  417;  Killett  v,  Stannard,  2  Irish  C.  son  is  not  liable  for  injuries  inflicted 

L.  R.  156.  by  a  strange  dog  which  he  has  driven 

8  Morris  v.  Nugent,  7  C.  &  P.  572 ;  away,  and  which  is  on  his  premises 

Wright    v.  Ramscott,   1    Saund.   84;  without  his  consent  and  against   his 

Vine  v.  Lord  Cawdor,  11  East,  568.  will.     The  keeping,  in  order  to  charge 

*  See  note  1,  supra.  one  with  liability,  must  be  voluntary, 

1  Wolf  v.  Chalker,   31  Conn.  121;  must  be  such  that  the  person  can  fairly 

Putnam  v.  Payne,  13  Johns.  (N.  Y.)  be  said  to  harbor  it.     To  voluntarily 

312  ;  Dunlap  v.  Snyder,  17  Barb.  (N.  permit  it  to  remain  and  stay  upon  his 

Y.)    561 ;    (Maxwell    v.   Putnam,    21  premises.    McKone  e.  Wood,  ante. 

Wend.  (N.  T.)  407.    As  to  liability  for  «  Brill  v.  Flagler,  23  Wend.  (N   Y ) 

pursuing  and  killing  on  the  owner's  354. 
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Seo.  768.  The  keeping  of  a  fierce  dog  near  a  public  footway, 
or  a  path  over  which  one  has  a  right  to  pass,  is  a  nuisance,  oper- 
ating as  an  obstruction,  rendering  the  person  keeping  it  there,  if 
on  a  public  footway,  liable  to  indictment,  and  if  upon  a  private 
footway,  to  an  action  as  for  an  obstruction ;  and  in  either  case  liable 
to  an  action  in  favor  of  any  person  injured  thereby.1 


CHAPTEE  TWENTY-FIFTH. 


BEMEDIES   IN   EQUITY. 

Sec.  769.  Grounds  upon  which,  equity  predicates  its  jurisdiction. 

770.  Irreparable  injury  denned. 

771.  Amount  of  damage  not  material. 

772.  Continuous  and  constantly  occurring  grievance  defined. 

773.  Substantial  right  defined. 

774.  Distinction  between  an  injury  to  a  right  and  actual  injury  to  property 

775.  Distinction  between  injury  and  damage. 

776.  Damage  denned. 

777.  Right  need  not  be  first  settled  at  law. 

778.  Equity  will  take  exclusive  jurisdiction,  when. 

779.  The  fact  that  a  party  has  a  legal  remedy  not  material. 

780.  A  substantial  right  of  property  must  be  affected. 

781.  The  real  test  to  determine  equitable  relief. 

782.  When  injuries  to  a  "  mere  convenience  "  will  be  enjoined. 

783.  Who  may  maintain  a  bill. 

784.  Equity  will  settle  all  the  rights  of  the  parties  in  certain  cases. 

785.  Equity  jurisdiction,  concurrent  with  that  of  court  of  law. 

786.  Perpetual,  preliminary  and  mandatory  injunctions. 

787.  Against  whom  bills  should  be  brought. 

788.  Injunctions  against  threatened  nuisances. 

789.  What  the  bill  in  such  cases  should  contain. 

790.  The  same  continued.  

791.  Injunctions   against  interference  with   comfortable  enjoyment  oi 

property. 

792.  Mere  inconvenience  resulting  from  lawful  act  will  not  be  enjoined. 

793.  Each  case  rests  upon  its  peculiar  circumstances. 

794.  Extensiveness  or  expensiveness  of  works  no  reason  for  refusing  to 

enjoin. 

1  Granger  v.  Finlay,  7  Irish  C.  L.  Rep.  417. 
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Sec.  795.  Locality  to  be  considered. 

796.  Lachei  of  a  party  may  deprive  him  of  equitable  relief. 

797.  A  party  may  not  sleep  upon  his  rights. 

798.  What  amounts  to  acquiescence. 

799.  Injunction  after  verdict  at  law. 

800.  Several  persons  acting  separately  may  be  joined  as  defendants  in 

certain  cases. 

801.  Instances  of  trades  against  which  equity  has  granted  relief. 

802.  Injunctions  to  restrain  interference  with  water  rights. 

803.  Injunctions  against  injuries  to  lateral  and  subjacent  support  of  lands. 

804.  Injunctions  against  interference  with  party  walls. 

805.  Special  franchises. 

806.  Instances  of. 

807.  Natural  franchises. 

808.  Effect  of  answer  denying  all  the  equities  of  the  bill. 

809.  The  retention  or  dissolution  of  the  injunction  upon  coming  in  of  full 

answer,  a  matter  of  discretion. 

810.  The  motives  of  the  plaintiff  not  material. 

811.  Injunctions  to  restrain  public  nuisances  at  the  suit  of  private  parties. 

812.  What  the  bill  should  contain. 

813.  Injunctions  against  public  companies,  when  granted. 

814.  Verdict  at  law  conclusive  upon  question  of  right. 

Seo.  769.  The  preventive  remedy  for  nuisances,  aside  from 
abatement  by  act  of  the  party,  is  by  injunction  issuing  out  of  a 
court  of  equity.1  Formerly  this  power  was  exercised  sparingly, 
and  only  in  extreme  cases,  at  least  until  after  the  right  and  the 
question  of  nuisance  had  been  first  settled  at  law.  But  now  the 
only  remedy  for  the  abatement  of  a  nuisance,  except  where  special 
provision  is  made  therefor  by  statute,  is  in  a  court  of  equity,  and 
the  jurisdiction  is  predicated  upon  the  broad  ground  of  preventing 
irreparable  injury,  interminable  litigation,  a  multiplicity  of  actions, 
and  the  protection  of  rights. 

1  Lord  Habdwicke  in   The   Pish-  not  susceptible  of  adequate  compensa- 

monger's  Co.  o.  The  East  India  Co.,  1  tion  in  damages,  or  where  the  injury  is 

Dick.  163,  placed  the  jurisdiction  of  a  a   constantly   recurring    grievance    a 

court  of  equity  over  nuisances  upon  court  of  equity  will  interpose  by  in- 

"  that  head  of  mischief,  that  sort  of  junction.    Dana  v.  Valentine,  5  Mete, 

material  injury  to  the  comfort  of  the  (Mass.)  8;  Mitford's  Pleadings,  Jeremy, 

existence  "  of  those,  who  are  affected  144 ;  N.  Y.  v.  Mapes,  6  Johns.  Ch.  (N. 

by  the  nuisance,  "  requiring  a  power  to  Y.)  46  ;  Porter  v.  Witham,  17  Me.  292  ; 

prevent  as  well  as  to  remedy  an  evil,  McCord  v.  Iker,  12  Ohio  St.  387 ;  Arnold 

for  which  damages,  more  or  less,  would  v.  Klepper,  24  Mo.  273;  Rhea  t.  For- 

be  given  in  a  court  of  law."  syth,  37  Perm.  St.  503 ;   Mohawk  v. 

Lord  Eldon  in  Attorney-General  v.  Artcher,  6  Paige  (N.  T.),  83 ;  Earl  of 

Nichol,  16  Ves.  342,  343;  Crowderu.  Eipon  v.  Hobart,  Cooper,  343  ;  3  My.  & 

Tinkler,  19  id.  617.   Where  the  injury  is  K.  169 ;  Carlisle  v.  Cooper,  21 N.  J.  576  j 
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Norris  v.  Hill,  1  Mann  (Mich.).'  202. 
Where  equity  affords  a  more  adequate 
remedy.  Bemis  v.  Upham,  13  Pick. 
(Mass.)  171.  Where  the  injury  is  such 
that  an  action  at  law  cannot  afford  the 
relief  to  which  the  party  is  entitled. 
Milhau  v.  Sharp,  28  Barb.  (N.  Y.)  228  ; 
Crump  v.  Lambert,  3  L.  R.  Eq.  409  ; 
Wilson  v.  Townsend,  Dr.  &  Sm.  329. 
Equity  will  afford  a  corrective  as  well 
as  preventive  remedy.  Penn.  v.  Wheel- 
ing Bridge  Co.,  13  How.  (U.  S.)  272. 
And  where  the  injury  is  continuous 
and  constantly  recurring,  equity  can 
alone  afford  proper  relief,  and  will  do 
it,  if  warranted,  by  mandatory  injunc- 
tion. Corning  v.  Troy  Iron  and  Nail 
Factory,  40  N.  Y.  191. 

Where  the  injury  is  such  that  it 
cannot  be  fairly  compensated  in  dam- 
ages ;  or  if  it  is  of  such  a  continuous 
nature  as  to  operate  as  a  constantly 
recurring  grievance,  equity  will  inter- 
fere to  protect  the  rights  of  parties 
against  those  whose  wrongful  acts  in- 
flict the  injury,  even  though  the  actual 
damage  is  small,  Dent  v.  Auction  Mart 
Association,  35  L.  J.  (Oh.)  555 ;  Bos- 
tock  v.  No.  Staffordshire  R.  R.  Co.,  3 
Sm.  &  G.  283 ;  Attorney-General  v. 
Southampton,  1  (Jiff.  363, 

If  a  clear  legal  right  is  injured,  and 
its  destruction  threatened,  courts  of 
equity  will  interpose.  Herz  v.  Union 
Bank  of  London,  2  Giff.  686 ;  Goose  v. 
Bedford,  21  W.  R.  449;  Walker  v. 
Brewster,  5  L.  R.  Eq.  Cas.  25. 

A  wide  distinction  is  made  between 
a  temporary  and  a  continuous  and  con- 
stantly recurring  nuisance.  Swaine  v. 
Great  Northern  R.  R.  Co.,  4  De  G.  J. 
&  S.  211. 

The  control  of  a  court  of  equity 
over  nuisances  is  of  a  preventive  char- 
acter, and  therefore  it  will  not  inter- 
fere after  the  injury  is  done,  unless 
the  act  constitutes  a  continuous  nui- 
sance, or  to  prevent  its  threatened  repe- 
tition, Attorney-General  v.  R.  R.  Co.,  2 
Green  (N.  J.),  136;  Peck  v.  Elder,  3 
Sand.  (N.  Y.)  126. 

A  court  of  equity  has  concurrent 
jurisdiction  with  a  court  of  law  over  a 
private  nuisance,  but,  if  it  appears 
that  a  court  of  law  can  afford  the  party 
complete  and  adequate  relief,  the  bill 
will  be  dismissed ;  and  the  bill  will  be 
dismissed  as  a  matter  of  course,  un- 
less it  shows  that  the  plaintiff  cannot 
have  proper  relief  at  law,  Parker  v. 
Winnepisogee,  etc.,  Co.,  3  Black  (U. 
S.),  545. 


An  injunction  is  a  proper  remedy  to 
stay  mischief  resulting  from  a  public 
nuisance,  Attorney-General  e.  Butt,  5 
Ves.  129  ;  Attorney-General  a.  Nichol, 
16  id.  338 ;  Attorney-General  v. 
Forbes,  2  M.  &  K.  124  ;  or  to  restrain 
purprestures,  People  v.  Vanderbilt,  26 
N.  Y.  287  ;  Attorney-General  v.  Rich- 
ards, 2  Ansth.  603,  and  cases  there 
cited  ;  Attorney-General  v.  Johnson, 
Wils.  87. 

The  court  interferes  only  where  the 
nuisance  is  a  nuisance  at  law,  and 
where  damages  would  be  there  given, 
even  though  no  more  than  nominal, 
Duke  of  Grafton  v.  Hilliard,  18  Ves. 
219;  Lord  Kilmore  v.  Thackeray,  2 
Bro.  C.  C.  65  ;  and  will  not  interfere 
unless  the  injury  will  admit  of  some 
pecuniary  recovery,  Earl  of  Bathurst 
v.  Burden,  2  Bro.  C.  C.  65. 

Where  an  injury  is  long  continued, 
or  threatens  to  be  continuous,  a  court 
of  equity  ought  to  interfere,  Coulson 
■o.  White,  Atk.  21 ;  Bock  ®.  Stacy,  2 
Russell,  121. 

It  is  not  necessarily  the  case,  be- 
cause  a  person  has  no  remedy  at  law, 
that  a  court  of  equity  will  not  inter- 
fere. The  jurisdiction  of  a  court  of 
equity  is  far  more  extensive  than  that 
of  a  court  of  law.  It  is  the  very  fact 
that  a  court  of  law  cannot  afford  am- 
ple redress  for  all  injuries,  or  even  any 
redress  for  some,  that  called  courts  of 
equity  into  existence,  hence  when  a 
right  is  violated,  even  though  it  is  a 
merely  equitable  right,  which  a  court 
of  law  could  not  redress,  equity  will 
interfere,  Corey  v.  Yarmouth,  etc.,  R. 
R.  Co.,  3  Hare,  607 ;  Emperor  of  Aus- 
tria v.  Day,  3  D.  F.  &  J.  55, 254. 

It  is  sufficient  if  a  party  can  satisfy 
the  court  that  a  right  is  violated  which 
should  be  protected,  and  that  irrepar- 
able injury  results  either  from  the  lack 
of  power  in  a  court  of  law  to  give  re- 
lief, or  from  the  inadequacy  of  the  re- 
lief when  obtained,  Dyke  ».  Tavlor,  3 
D.  F.  &  J.  467 ;  Wood  <o.  Sutcliffe,  8 
Eng.  Law  &  Eq.  217 ;  Cory  B.Yarmouth, 
etc.,  R.  R.  Co.,  ante ;  R.  R.  Co.  v.  Bat- 
tersby,  8  Hare,  70  ;  Earl  of  Ripon  v. 
Hobart,  3  My.  &  K.  175 ;  Child  v.  Doug- 
lass, 5  D.  M.  &G.  741. 

Indeed,  a  court  of  equity  will  some- 
times give  relief,  where  there  has  been 
an  adverse  decision  in  a  court  of  'aw. 
But  these  cases  are  rare,  and  rest 
upon  peculiar  grounds,  Ollendorf  v. 
Black,  4  D.  G.  &-S.211. 

It  will  sometimes   interfere  to  re- 
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strain  the  collection  of  a  judgment  at 
law  for  a  nuisance  where  the  party,  by 
his  own  act,  has  placed  himself  in  a 
position,  by  acquiescence  in.  the  nui- 
sance, or  other  act,  so  that  the  enforce- 
ment of  his  legal  right  would  be  a  vir- 
tual fraud  upon  the  defendant ;  in  such 
a  case,  the  defendant  must  be  free 
from  fault,  Williams  v.  Earl  of  Jersey, 

I  Gr.  &  Ph.  92  ;  Nicholson  v.  Hooper,  4 
My.  &  Cr.  179  ;  Gerrard  v.  O'Eeiley,  2 
Con.  &  Law.  165 ;  Jones  v.  The  Royal 
Canal  Co.,  2  Molloy,  319.  See  Bank- 
hardt  v.  Houghton,  27  Beav.  425,  for  a 
careful  statement  and  discussion  of  the 
doctrine  of  equitable  estoppel.  Mere 
failure  to  remonstrate  is  not  enough. 
"  There  must  be  wrong  on  one  side, 
and  freedom  from  blame  on  the  other," 
3  Phila.  363  ;  Carlisle  ®.  Cooper,  21  N. 
J.  576. 

Where  the  right  of  a  party  seeking 
equitable  relief  is  admitted,  but  the 
violation  of  it  is  denied,  the  party 
must  have  stated  facts  in  his  bill  that 
show  a  violation  of  it,  and  must  sus- 
tain it  by  proof  on  trial.  Imperial 
Gas  Co.  v.  Broadbent,  7  H.  L.  600 ;  Earl 
of  Ripon  v.  Hobart,  3  My.  &  K.  169. 
Or,  if  the  injunction  is  sought  to  re- 
strain a  threatened  injury,  that  the  act 
if  carried  out  will  b»  a  violation  of  the 
right  set  up.  Emperor  of  Austria  v. 
Day,  3  D.  P.  &  J.  217.  An  injunction 
will  not  be  issued  to  restrain  a  threat- 
ened nuisance  unless  the  facts  stated 
in  the  bill  clearly  establish  it. 

Wicks®.  Hunt,  Johns.  (Eng.)  372; 
Haines  ®.  Taylor,  10  Beavan,  75 ;  Han- 
Bon  v.  Gardner,  7  Ves.  307  ;  Attorney- 
General  v.  Steward,  20  N.  J.  415  ;  Dun- 
can v.  Hayes,  22  id.  23 ;  Rhodes®.  Dun- 
bar, 57  Penn.  St.  274 ;  Dennis  ®.  Eck- 
hardt,  54  id.  315 ;  Thiebault «.  Conover, 

II  Pla.  And  this  must  appear  beyond 
a  reasonable  doubt.  Ross  ®.  Butler,  19 
N.  J.  294  ;  Duncan  ®.  Hays,  22  id.  23. 

The  doctrine  that  "  the  fears  of 
mankind,  however  reasonable,"  can- 
not make  a  nuisance,  is  not  now  recog- 
nized. Hepburn  v.  Lordon,  2  H.  &  M. 
345,  damp  jute ;  Weir®.  Kirk, 73  Penn. 
St.  315,  powder  magazine ;  Malcolm 
®.  Myert,  6  Hill  (N.  T.),  292,  powder  in 
city ;  Bradley  ® .  People,  56  Barb.  (N.  T.) 
72 ;  powder  in  large  quantities.  And  a 
court  of  equity  will  now  interfere 
to  prevent  apprehended  mischief  from 
keeping  highly  explosive  and  inflam- 
mable substances  in  public  places 
where  the  fears  of  mankind  are  reason- 


able.' But  the  case  must  be  extraor- 
dinary and  the  danger  probable  rather 
than  possible.  Weir  ®.  Kirk,  73  Penn. 
St.  315 ;  Hepburn  ®.  Lordon,  ante. 

But  the  bill  must  aver  the  right  and 
its  violation  or  its  intended  violation, 
so  as  to  leave  no  doubt  of  both  the 
right  and  the  injury.  Green  ®.  Wil- 
son, 21  N.  J.  211. 

The  fact  that  there  is  a  remedy  at 
law,  either  by  indictment  or  action, 
affords  no  reason  why  a  court  of  equity 
should  not  interfere  in  a  proper  case  to 
restrain  either  a  public  or  private  nui- 
sance, but  the  fact  that  there  is  a  legal 
remedy  furnishes  a  good  reason  why 
it  should  confine  the  exercise  of  its 
powers  to  cases  of  a  very  clear  char- 
acter, and  where  the  injury  is  irrepara- 
ble, and  cannot  wait  the  slow  progress 
of  the  legal  remedy.  Bunnell's  Appeal, 
69  Penn.  St.  62. 

And  where  the  nuisance  was  merely 
temporary  and  easily  removed,  as  a 
mere  wall  or  fence  across  a  .highway, 
the  remedy  was  refused  until  after 
trial  at  law.  See,  also,  Commissioners 
®.  Long,  1  Pars.  Eq.  Cas.  (Penn.)  143 ; 
Com.  ®.  Rush,  1  Harris  (Penn.),  186 ; 
Clark's  Appeal,  62  Penn.  St.  447. 

An  injunction  will  not  be  issued 
when  the  right  of  the  plaintiff  is  not 
clear,  or  the  law  on  which  it  depends 
is  doubtful.  Higbee  ®.  Camden  and 
Amboy  R.  R.  Co.,  20  N.  J.  435;  Stevens 
®.  Patterson  R.  R.  Co.,  id.  126 ;  Bab- 
cock  ®.  New  York  Stock  Yard  Co.,  id. 
296. 

Nor  simply  because  the  business  is 
unlawful.  It  must  also  be  shown  to 
produce  irreparable  injury.  Babcock 
®.  New  York  Stock  Yard  Co.,  ante. 

Neither  will  it  be  employed  as  a 
punitive  remedy.  Its  office  is  pre- 
ventive. Bank®.  Gwynn,6Bush(Ky.), 
486  ;  Wangelin  ®.  Gae,  50  111.  459. 

Nor  will  it  be  employed  when  the 
benefit  to  the  party  will  be  small  and 
the  inconvenience  of  the  public  will 
be  great,  unless  the  wrong  complained 
of  is  so  wanton  and  unprovoked  as  to 
deprive  the  defendant  of  all  consider- 
ation. Morris  R.  R.  Co.  ®.  Prudden, 
20  N.  J.  530.  See,  also,  Attorney-Gen- 
eral ®.  Ely,  Haddenham,  etc.,  R.  R.  Co., 
6  L.  R.  Eq.  106,  where  an  injunction 
was  refused  to  compel  a  railroad  com- 
pany which  had  diverted  its  road  ultra 
®£r«s,but  in  good  faith,  and  with  a  view 
to  public  convenience,  when  the  pub- 
lie  inconvenience  resulting  from  mak- 
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Ing  the  road  intra  vires  would  be  great. 
See,  also,  Higbee  v.  Railroad  Co.,  30  N. 
J.  435. 

But  these  are  cases  against  corpora- 
tions acting  under  legislative  authority 
■where  questions  of  public  conve- 
nience properly  arise.  A  different 
rule  would  prevail  as  between  private 
persons  when  the  public  are  not  con- 
cerned. 

Generally,  a  preliminary  injunction 
will  not  be  upheld  when  the  party  has 
a  remedy  at  law,  and  will  sustain  no 
serious  injury  by  delay  while  pursu- 
ing it.  But  if  the  defendant  is  irre- 
sponsible, quere?  Brown  v.  Metro- 
politan Gas-light  Co.,  38  How.  Pr.  (N. 
Y.)  133. 

But  when  the  plaintiff  has  estab- 
lished the  nuisance  at  law,  and  that  it 
is  of  a  permanent  or  continuous  char- 
acter, and  complete  and  full  compen- 
sation cannot  be  awarded  in  damages, 
or  where  a  multiplicity  of  suits  will 
follow,  or  where  the  injury  is  other- 
wise irreparable,  an  injunction  should 
be  granted.  Davis  v.  Lambertson,  56 
Barb.  (N.  T.)  480 ;  Carlisle  v.  Cooper, 
21  N.  J..  576. 

For  the  rule  in  New  York  in  refer- 
ence to  injuries  to  real  property,  see 
"West  Point  Iron  Co.  r>.  Keyment,  45 
N.  Y.  703. 

And  it  must  clearly  appear  from  the 
bill  and  be  established  by  the  proof 
that  the  apprehended  result  will  be  a 
nuisance  (Cleveland  v.  Citizens  Gas 
Co.,  20  N.  J.  201 ;  Adams  v.  Michael, 
38  Md.  123),  and  must  leave  no  doubt 
that  such  will  be  the  result  (Thiebault 
e.  Conover,   11   Fla.   224). 

An  injunction  will  not  be  granted 
to  prevent  the  erection  of  a  building 
which  is  not  of  itself  a  nuisance,  and 
which  will  only  become  so  by  the  use 
to  which  it  is  to  be  pat,  Attorney- 
General  v.  Steward,  20  N.  J.  415. 

But  if  the  building  is  of  itself  a 
nuisance,  and  can  be  put  to  no  use  ex- 
cept such  as  will  make  its  use  a  nui- 
sance, its  erection  will  be  enjoined, 
Cleveland  D.  Citizens  Gas-light  Co., 
20  N.  J.  201. 

And  when  a  building  which  might 
be  devoted  to  proper  uses,  is  devoted 
to  improper  uses  and  which  produce 
a  nuisance,  its  use  for  that  purpose 
will  be  enjoined,  Attorney-General  v. 
Steward,  21  N.  J.  340,  affording  relief 
which  was  denied  when  the  applica- 
tion was  first  made.  See  the  same 
tase,  20  N.  J.  415. 


An  injunction  will  be  granted  to 
prevent  unlawful  acts  by  public  com- 
panies (Stewart's  Appeal,  56  Penn.  St. 
413),  as  where  (hey  exceed  their  pow- 
ers to  the  inj  ury  of  individuals  (Im- 
perial Gas  Co.  d.  Broadbent,  7  D.  M.  & 
G.  389  ;  Ware  v.  Regents  Canal  Co.,  3 
D.  &  G.  227),  even  though  done  under 
a  mistake  (Sandford  v.  R.  R.  Co.,  24 
Penn.  St.  378;  Mohawk,  etc.,  R.  R. 
Co.  v.  Artcher,  6  Paige's  Ch.  (N.  Y.) 
83),  by  doing  an  act  so  as  to  produce 
a  nuisance,  when  it  could  be  as  con- 
veniently done  without  such  results, 
King  ®.  Morris  &  Essex  R.  R.  Co.,  18  N.  J. 
371 ;  Richards  ®.  Richards,  John.  (Eng.) 
255,  or  by  doing  it  in  a  careless,  negli- 
gent or  unskillful  manner,  as  by  excava- 
ting near  one's  premises  without  taking 
proper  precautions  against  damage 
thereto  (Dent  v.  Auction  Mart  Co.,  35 
L.  J.  (Ch.)  555 ;  Richardson  v.  Vt.  Cen- 
tral R.  R.  Co.,  25  Vt.  472 ;  Glover  v. 
No.  Staffordshire  R.  R.  Co.,  20  L.  T. 
(Q.  B.)  376),  or  blasting  rocks  so  as  to 
injure  adjoining  property  (Hay  v. 
Cohoes  Co.,  1  N.  Y.  159 ;  Tremain  v. 
Cohoes  Co.,  id.  163),  or  devotes  lands 
taken  by  it  to  purposes  not  contem- 
plated by  the  act  creating  it,  which 
operates  as  a  nuisance  to  individuals 
as  a  regatta,  that  collects  a  crowd  of 
people  in  the  vicinity  of  one's  grounds 
(Bostock  v.  N.  Staffordshire  R.  R.  Co., 
3  D.  M.  &  G.  583),  or  taking  lands 
after  their  compulsory  powers  have 
ceased  (Imperial  Gas  Co.  v.  Broad- 
bent,  7  H.  L.  600),  or  erecting  embank- 
ments so  as  to  flood  lands  when  proper 
outlets  could  have  been  made  to  dis- 
charge the  water  (Broughton  v.  Carter, 
18  Johns.  (N.  Y.)  404 ;  Whitcomb  «. 
Railroad  Co.,  25  Vt.  68  &  69  ;  Gardner 
v.  Newburgh,  2  Johns.  Ch.  162; 
Hooker  v.  Railroad  Co. ,  14  Conn.  146), 
or  using  their  property  in  a  wrongful 
manner  so  as  to  produce  a  nuisance  to 
property  owners.  As  running  trains 
near  a  church  on  the  Sabbath,  and 
ringing  bells,  blowing  the  whistle  and 
letting  off  steam  so  as  to  disturb  wor- 
ship there  and  destroy  the  value  of  the 
premises  for  church  purposes.  First 
Baptist  Church  v.  Railroad  Co.,  5  Barb. 
(N.  Y.)  79,  ovei ruling;  Same  v.  Troy 
etc.,  R.  R.  Co.,  tl  Barb.  474. 

But  see  Sparhawk  v.  Railroad  Co. 
57  Penn.  St.,  374,  where  the  remedy 
was  denied  because  the  plaintiff  had 
no  special  damage  therefrom. 

When  an  inj  unction  is  sought  against 
apprehended  mischief,  the  injury  must 
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be  real  and  not  merely  damnum  absque 
injuria.  Erchenbrecher  «.  Cincinnati, 
Cin.  (Ohio)  368 ;  Hahn  v.  Thornberry, 
7  Bush  (Ky.),  403. 

So  the  use  of  defective  machinery, 
as  engines  that  scatter  coals  (King  v. 
Morris  R.  R.  Co.,  18  N.  J.  371),  or  throw- 
ing  coals  from  engines  so  as  to  endanger 
property  (Baltimore  R.  R.  Co.  v.  Dorsey, 
37  Md.  19),  or  spark  protectors  that  al- 
low sparks  to  escape.  Chicago,  etc.,  v. 
MeCahill,56  111.28;  Spalding  n.  Chica- 
go, etc.,  R.  R.  Co.,  30  Wis.  110. 

Erecting  gas  works  so  as  to  emit 
noxious  smells  and  gases  and  render 
the  enjoyment  of  surrounding  property 
uncomfortable  (People  v.  Manhattan 
Gas-light  Co.,  64  Barb.  (N.  Y.)  55),  or 
discharging  refuse  from  their  works 
into  a  stream  so  as  to  impair  their 
value  for  manufacturing  purposes 
(Carhart  «.  Auburn  Gas-light  Co.,  22 
Barb.  (N.  Y.)  297),  or  depositing  refuse 
upon  its  lands  so  as  to  impregnate  ad- 
joining lands  with  noxious  gases  and 
destroy  a  well  (Ottawa  Gas-light  Co. 
v.  Thompson,  39  111.  598),  or  erecting 
stock  pens  so  near  to  habitations  or 
places  of  business  as  to  impair  their 
comfortable  enjoyment  by  foul  odors 
and  stenches.  Illinois  Cent.  R.  R.  Co.  v. 
Grahill,  50 111.241 ;  or  erecting  machine 
works  in  a  locality  where  the  noise 
therefrom  becomes  a  nuisance  to  resi- 
dents. Cooper  v.  N.Brit.R.R.  Co.27Jur. 
241 ;  or  for  diverting  a  water-course 
(Webb  v.  Portland  Manufacturing  Co., 
3  Sum.  (U.  S.)  189),  and  not  restoring 
it  to  its  original  channel  (Cott  v.  Lewis- 
ton  R.  R.  Co.,  36  N.  Y.  217),  but  in  Wis- 
consin it  is  held  that  even  though  the 
waters  of  a  navigable  stream  are  being 
diverted  by  a  corporation,  and  an  ac- 
tual obstruction  of  navigation  ensues, 
that  the  right  must  be  first  settled  at 
law  (Sheybogan  v.  Sheboygan  R.  R. 
Co.,  21  Wis.  667),  or  for  erecting  a 
bridge  over  a  public  stream  producing 
special  damage  to  one  navigating  the 
stream  skillfully  (Jolly  v.  Terre  Haute 
B  Co.,  6  McLean  (U.  S.),238  ;  Colum- 
bus Ins.  Co.  v.  Curtenas,  6  McLean  (U. 
S.),  209),  or  erecting  a  railroad  or  other 
obstruction  along  a  public  street,  so  as 
to  cut  off  access  to  the  premises  of  one 
who  is  the  owner  of  the  fee  (Atkinson 
■».  Phila.  &  Trenton  R.  R.  Co.,  14  Haz. 
Pa.  Reg.  129  ;  Osborne  *>.  Brooklyn  R. 
R.  Co.,  5  Blatch.  (C.  C.  IT.  S.)  366 ; 
Black  v.  R.  R.  Co.,  58  Penn.  St.  349; 
Fort  v.  Graves,  29  Md.  188),  or  divert- 


ing the  water  of  a  stream  to  supply  a 
town  with  water,  though  there  be  no 
actual  damage  (Wilts,  etc.  v.  Swinton 
Water-works  Co.,  9  L.  R.  Ch.  451),  or  so 
as  to  impair  navigation  (Philadelphia 
v.  Gilmartin,  Penn.  St.  ),  and,  in- 
deed, any  act  not  within  the  scope  of 
the  power  given  which  produces  in- 
jury to  private  rights,  may  be  restrain- 
ed by  injunction.  But,  unless  the 
right  affected  is  a  substantial  right, 
the  public  convenience  will  be  con- 
sidered in  determining  whether  the 
act  or  use  shall  be  enjoined,  or  the 
party  turned  over  to  his  legal  remedy. 
Equity  will  not  interfere  at  the  suit 
of  a  person  having  no  real  interest  in 
the  subject-matter  involved.  Leake®. 
Beckell,  1  Y.  &  J.  337 ;  Hunter  0.  Nock- 
old,  15  L.  J.  Ch.  320.  No  one  can 
maintain  a  bill  for  the  protection  of 
another's  right,  unless  this  protection 
comes  as  the  result  of  protection  given 
to  Ms  own.  Attorney-General  v.  United 
Kingdom  Electric  Tel.  Co.,  30  Beav. 
287.  And  generally  when  it  can  be 
satisfactorily  established  that  a  suit  is 
brought  in  the  name  of  one  person, 
whose  real  object  is  to  secure  .protec- 
tion to  the  property  of  another,  and 
which  was  brought  at  the  instigation 
of  that  other  person,  and  would  not 
have  been  brought  for  the  protection 
of  the  property  named  in  the  bill,  ex- 
cept at  the  instigation  of  another, 
equity  will  refuse  to  interfere.  Pent- 
ney.  <o.  Paving  Comm'rs,  13  W.  R.  980. 
As  equity  will  only  relieve  one  who 
comes  into  court  with  direct  equities. 
Roberts  ®.  Bogon,  3  L.  J.  Ch.  113.  But 
when  a  bill  is  fairly  instituted,  with  an 
honest  purpose  of  obtaining  personal 
relief,  the  fact  that  others  are  to  be 
equally  benefited,  although  not  parties 
to  the  bill,  will  not,  on>  the  one  hand, 
operate  to  defeat  the  plaintiffs  relief, 
nor,  on  the  other  hand,  will  it  be  al- 
lowed to  weigh  in  granting  it.  Evans 
v.  Coventrv,  5  D.  M.  &  G.  911 ;  Missis- 
sippi, etc.,  v.  Ward,  2  Black  (U.  S.),  415 ; 
Mozley  «.  Alston,  1  Ph.  790  ;  Ackroyd 
v.  Briggs,  14  W.  R.  25 ;  Coust  v.  Harris, 
T.  R.  514.  Tenants  in  common  may 
maintain  a  bill  for  injury  jointly,  or 
either  may  sue  alone  to  protect  Ms  own 
interest.  Batty  v.  Hill,  1  H.  &  M.  264. 
Parting  with  one's  interest  in  the  prop- 
erty affected  by  the  nuisance  after  a 
bill  brought  will  not  defeat  the  action 
or  prevent  the  granting  of  an  injunc- 
tion. Bind  v.  Lake,  1  H.  &  M.  121.   Bat 
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Sec.  770.  By  irreparable  injury,  is  not  meant  such  injury  as  is 
beyond  the  possibility  of  repair,  or  beyond  possible  compensation 
in  damages,1  nor  necessarily  great  injury,"  or  great  damage ; a  but 
that  species  of  injury,  whether  great  or  small,  that  ought  not  to  be 
submitted  to  on  the  one  hand,  or  inflicted  on  the  other,  and  which, 
because  it  is  so  large  on  the  one  hand,  or  so  small  on  the  other, 
is  of  such  constant  and  frequent  recurrence  that  no  fair  or  rea- 
sonable redress  can  be  had  therefor  in  a  court  of  law.* 


when  the  bill  is  brought  after  the 
plaintiff  has  parted  with  his  interest 
it  will  be  dismissed.  Saunders  v.  Saun- 
ders, 3  Drew.  387  ;  Clements  v.  Wells, 

I  L.  R.  Ch.  200 ;  Sweet  v.  Mangham, 

II  Sim.  51.  Neither  will  the  court 
grant  an  injunction  against  a  person 
who  is  not  a  party  to  the  bill.  Schalk 
v.  Schmidt,  1  McCarter  (N.  J.),  268 ; 
Water  Co.  v.  R  R.  Co.,  12  L.  T.  (N.  S.) 
366.  The  burden  of  establishing  all 
the  allegations  of  the  bill,  as  well  as 
of  the  equities  to  warrant  an  injunc- 
tion, are  upon  the  plaintiff.  Child  o. 
Douglass,  5  D.  M.  &  G.  741.  Courts  of 
equity  often  impose  terms  upon  a  party 
as  a  condition  to  the  granting  of  an 
injunction.  Spencer  v.  London,  etc.,  R. 
R.  Co.,  1  Ra.  Ca.  159;  BromweU  v. 
Holcomb,  3  M.  &  C.  737.  Or  upon  the 
defendant  as  a  condition  for  withhold- 
ing it.  Bell  v.  R.  R.  Co.,  1  Ra.  Ca. 
616 ;  Guion  o.  Trask,  1  D.  P.  &  G.  373. 

1  Attorney-General  v.  United  King- 
dom Tel.  Co.,  30  Beav.  287;  Elmhirst 
■o.  Spencer,  2  Mac.  &  G-.  50  ;  Wood  v. 
Sutcliffe,  2  Sim.  (N.  S.)  165 ;  8  Eng. 
Law  &  Eq.  217. 

8  Casebeer  0.  Mowrey,  58  Perm.  St. 
234. 

8  Wood  v.  Sutcliffe,  ante  ;  Corning  v. 
Troy  Nail  and  Iron  Co.,  40  N.  Y.  191 ; 
Ridgeway  v.  Roberts,  4  Hare,  106. 

4  In  Clowes  v.  N.  Staffordshire  Pot- 
teries Co.,  8  L.  R.  Ch.  App.  125,  Lord 
Justice  Mbllish  very  clearly  denned 
the  species  of  irreparable  injury  aris- 
ing from  a  nuisance,  against  which 
equity  would  relieve.  In  that  case  a 
bill  was  brought  against  the  defend- 
ants to  restrain  them  from  maintaining 
the  water  in  a  certain  compensation 
reservoir  erected  by  them  in  aid  of 
their  works.  The  complaint  was  that 
before  the  erection  of  this  reservoir 
the  water  was  quite  clear,  and  suitable 
for  their  business  as  silk  dyers,  except 
for  two  or  three  days  each  year  after  a 
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flood;  but  that  since  the  erection  of 
the  reservoir  the  water  would  remain 
in  a  muddy  and  impure  state  for  ten  or 
fourteen  days  after  a  flood,  and  was 
often  as  late  as  the  eighth  day  after  a 
rain  in  a  more  impure  state  than  before. 
The  plaintiff  complained  that  as  a  re- 
sult of  this  his  tenants  had  been  un- 
able to  dye  the  silk  sent  to  them  by 
manufacturers  with  the  same  brilliant 
colors  as  before  the  construction  of  the 
reservoir,  and  had  lost  some  of  their 
customers  in  consequence.  Vice-Chan- 
cellor Malins  refused  to  grant  an  in- 
junction, saying :  "  It  is  perfectly  plain 
from  the  admissions  on  both  sides  of 
this  case  that  the  proper  remedy  here 
would  be  the  construction  of  a  filter. 
The  tenants  of  the  plaintiff  were 
offered  a  filter.  They  never  would 
say  they  would  be  satisfied  with  it. 
*  *  As  to  Miss  Clowes,  if  she  has 
sustained  damages  there  is  an  adequate 
remedy  for  it  at  law,  and  by  an  action 
at  law  she  can  recover  all  that  she  can 
possibly  be  entitled  to,  namely,  the 
expense  of  the  construction  of  a  filter, 
that  being,  according  to  my  view,  the 
utmost  measure  of  injury  that  she  has 
sustained.  It  is  not  a  trifling  thing  to 
grant  an  injunction  against  a  company 
who  have  spent  large  sums  of  money  in 
the  construction  of  such  a  work  as  this 
reservoir.  *  *  I  have  no  doubt  that 
the  clearing  out  of  this  reservoir  would 
cost  from  £10,000  to  £20,000.  It  is 
gravely  suggested,  that  for  such  an  in- 
jury as  this  this  great  expense  ought 
to  be  incurred."  The  injunction  was 
denied  and  the  case  went  to  the  court 
of  Chancery  Appeal,  where  the  decis- 
ion of  the  vice-chancellor  was  reversed 
and  an  injunction  granted,  not  upon 
the  ground  that  a  court  of  law  would 
be  likely  to  give  damages  only  to  the 
extent  of  the  value  of  a  filter,  but 
upon  the  ground  that  there  was  a 
wrong  on  one  side,  and  a  violation  of 
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Seo.  771.  When  a  legal  right  is  violated,  by  an  act  that 
amounts  to  a  nuisance  which  is  of  a  continuous  or  permanent 
nature,  the  very  fact  that  a  jury  only  gives  nominal  damages, 
which  are  utterly  inadequate  to  protect  the  right,  and  place  the 
party  injured  in  statu  quo,  furnishes  the  best  reason  why  a  court 
of  equity  should  interfere  to  protect  the  right,  and  prevent  the 


a  right  on  the  other,  for  which  a  court 
of  law  would  most  likely  give  no  more 
than  nominal  damages.  The  opinion 
of  Lord  Justice  Mellish  disposes  of 
the  question  of  the  right  of  a  party  to 
an  injunction  against  a  nuisance  when 
a  right  is  violated,  and  no  more  than 
nominal  damages  are  inflicted,  in  a 
masterly  manner.  He  said :  "  I  cannot 
conceive  that,  an  action  at  law  being 
maintainable,  relief  is  not  to  be  had 
in  this  court.  If  this  case  had  hap- 
pened before  Sir  John  Rolfs  act  I  pre- 
sume that  the  ordinary  course  would 
be  that,  having  been  filed,  an  action 
would  have  been  sent  to  be  tried  at  law. 
The  action  having  been  tried  nominal 
damages  would  have  been  obtained, 
and  the  plaintiff  would  have  come  to 
this  court  for  an  injunction,  would 
this  court  have  sent  her  away,  and 
said  that  she  should  bring  action  after 
action,  instead  of  having  her  remedy 
by  injunction?  I  cannot  think  that 
would  have  been  so.  The  Vice-Chan- 
cellor  said,  "  if  you  can  recover  at  all 
at  law,  I  think  you  would  get  no 
greater  damage  than  would  be  suffi- 
cient to  pay  for  a  filter,  and  that  would 
be  a  sufficient  compensation."  But 
with  submission  to  the  Vice-Chancel- 
lor,  I  do  not  think  the  plaintiff  would 
get  enough  to  pay  for  a  filter.  She 
would  only  get  in  the  first  instance, 
nominal  damages,  because  in  a  case  of 
this  kind  you  cannot  prove  specific 
damages,  and  there  is  no  evidence 
here  of  specific  damage,  and  upon  that 
evidence  you  would  only  get  40s. 
damages.  Then  you  must  bring  a  se- 
cond action,  and  what  you  would  get 
in  the  second  action,  would  be  the  ac- 
tual damage  which  you  had  proved 
you  had  sustained  between  the  bring- 
ing of  the  first  action  and  the  second. 
Then  you  would  bring  a  third  action 
with  the  same  result.  It  is  because  it 
is  most  inconvenient  to  leave  the  rights 
of  parties  to  be  determined  in  that  way, 
and  in  fact  because  it  is  impossible  to 
leave  them  in  that  way,  that  this  court 


has  always  in  such  cases  given  relief." 
The  learned  Lord  Justice  in  this  case 
gave  expression  to  the  true  rule, 
controlling  this  class  of  cases.  The 
very  fact  that  a  right  has  been  viola- 
ted, and  that  this  violation  is  constant- 
ly going  on,  and  that  a  court  of  law 
cannot  in  damages,  compensate  the  in- 
jury or  stop  the  wrong,  furnishes  the 
best  possible  reason  for  the  interfer- 
ence of  a  court  of  equity,  and  the  fact 
that  the  actual  injury  resulting  from 
the  violation  of  the  right  is  small,  and 
the  interest  to  be  affected  by  the  in- 
junction is  large,  is  not  to  weigh 
against  the  interposition  of  preventive 
power,  when  on  the  one  hand  a  right 
is  violated,  and  on  the  other,  a  wrong 
is  committed.  It  will  not  do  to  lose 
sight  of  small  rights.  If  their  viola- 
tion is  tolerated,  gradually  the  viola- 
tion of  larger  rights  will  find  an  equal 
toleration,  and  the  wildest  chaos  and 
confusion  will  ensue.  The  majesty 
and  dignity  of  the  law  is  best  pre- 
served, when  the  scales  of  justice  are 
balanced  evenly,  and  its  powers  assert- 
ed to  uphold  even  the  smallest  inter- 
ests, against  aggression  from  others. 
Vice-chancellor  Bruce,  in  Attorney- 
General  v.  Sheffield  Gas  Co.,  19  Eng. 
Law  &  Eq.  648,  gave  utterance  to  a 
rule,  which,  although  not  adopted  in 
that  case,  has  since  became  the  rule 
which  governs  the  English  courts  in 
all  such  cases.  "  It  seems  to  me,"  said 
he,  "that  even  slight  infringements, 
of  rights  respecting  real  estate,  *  * 
require  to  be  watched  with  a  careful 
eye,  and  repressed  with  a  strict  hand 
by  a  court  of  equity,  where  it  can  ex- 
ercise jurisdiction,"  Broadbent  t>.  Im- 
perial Gas  Co.,  7  D.  M.  &  G.  436;  At- 
torney-General v.  Gee,  10  L.  R.  Eq. 
Ca.  131 ;  Crossley  v.  Llghtowler,  2  L. 
R.  Ch.  App.  478  ;  Isenberg  o.  East  In- 
dia, etc.,  Co.,  33  L.  J.  (Ch.)  392  ;  Lum- 
ley  v.  "Wagner,  1  D.  M.  &  G.  616  At- 
torney-General v.  Aspinwall,  2  M.  &  C. 
613 ;  Wandsworth  Board  of  Works  v. 
R.  R.    Co.,  31  L.  J.  (Oh.)  854;  Tre- 


REMEDIES   IN   EQUITY. 


819 


wrong,  on  the  ground  of  irreparable  injury.  A  court  of  law,  by 
such  a  verdict,  has  shown  itself  powerless  to  afford  the  relief  to 
which  the  party  is  entitled,  and,  if  a  right  has  been  violated  by 
a  wrongful  act,  as  such  a  verdict  establishes,  the  party  in  equity 
and  good  conscience  ought  not  to  be  compelled  to  submit  to  it, 
even  though  his  damage  is  small,  and  the  inconvenience  to  the 


main  v.  Lewis,  4  M.  &  C.  254 ;  Lloyd 
v.  R.  R.  Co.,  2  D.  J.  &  S.  568.  See 
also,  a  strong  case  in  support  of  the 
doctrine  of  the  text  (Goodson  v.  Rich- 
ardson, 9  L.  R.  Ch.  224),  where  it  was 
held  that  the  mere  invasion  of  a  right 
without  actual  damage,  which  was 
continuous  in  its  nature,  entitles  a 
party  to  an  injunction. 

In  a  recent  English  case,  Wilts,  etc., 
v.  Swinton  Water-works  Co.,  9  L.  R. 
(Ch.  App.)  451,  the  right  of  a  party  to 
an  inj  unction  to  restrain  the  violation 
of  a  right  where  no  actual  damage 
was  shown,  was  raised  and  decided. 
In  that  case  the  plaintiffs  had  been 
empowered  by  act  of  parliament  to 
build  a  canal  from  the  river  Thames, 
near  Abingdon,  to  another  canal  near 
Trowbridge,  and  for  that  purpose  were 
authorized  to  make  cuts  and  branches 
to  supply  the  canal  with  water  from 
all  such  springs  as  should  be  found 
in  making  the  same,  and  from  all 
rivers,  springs,  brooks,  streams  and 
water-courses  within  the  distance  of 
2,000  yards  from  the  canal  or  any  of 
the  cuts,  or  from  any  reservoir  or 
reservoirs  made  for  its  use.  The 
canal  was  made,  and  from  1807  to 
1870,  one  of  the  principal  sources  of 
supply  was  a  stream  called  the  Wrough- 
ton  stream.  On  this  stream  in  1807 
the  plaintiffs  bought  a  mill  for  the 
purpose  of  obtaining  water,  and  di- 
verted the  stream  for  that  purpose,  no 
longer  using  the  mill  for  mill  purposes. 
In  1866,  the  defendant  corporation  was 
formed  for  the  purpose  of  supplying 
the  town  of  Swinton  with  water.  Pre- 
vious to  that  time  and  down  to  1867, 
the  plaintiffs  had  sold  the  water  from 
their  works  to  a  company  for  the  sup- 
ply of  the  town.  The  defendants  in 
1867  bought  a  mill  on  the  Wroughton 
stream  and  erected  a  reservoir  on  its 
site  which  diverted  the  water  out  of 
the  stream  as  well  as  of  many  other 
streams  that  had  formerly  supplied 
the  plaintiff's  canal.   It  did  not  appear 


that  the  diversion  of  the  water  at  the 
time  when  the  bill  was  brought,  in 
juriously  affected  the  supply  for  the 
navigation  of  the  canal,  or  that  they 
were  sustaining  any  actual  damage 
from  such  diversion. '  The  master  of 
the  rolls  dismissed  the  bill,  but  upon 
appeal,  an  injunction  was  issued  upon 
the  ground  that  although  no  actual 
damage  ensued  from  the  diversion,yet 
an  inj  ury  to  the  plaintiff's  right,  and 
an  exercise  by  the  defendants  of  an 
unlawful  act  which,  if  suffered  to  go 
on  for  20  years,  would  ripen  into  a 
right,  having  been  shown,  the  plain- 
tiff was  entitled  to  the  protection  of  a 
court  of  equity  for  the  preservation 
of  his  right. 

A  similar  doctrine  was  held  by 
Story,  J.,  in  Webb  v.  Portland  Mfg. 
Co.,  3  Sum.  (U.  S.)  189;  Jerome  v. 
Ross,  7  Johns.  Ch.  (N.  Y.)  315;  Van 
Bergen  rc.Van  Bergen,  3  id.  282  ;  Gard- 
ner v.  Newburgh,  2  id.  162  ;  Turnpike 
Co.  v.  Miller,  5  id.  101 ;  Lewis  v.  Stein, 
16  Ala.  214  ;  Bonaparte  ■».  Railroad  Co., 
1  Bald.  (U.  S.  C.  C.)  231 ;  Belknap  v. 
Trimble,  3  id.  577;  Babcock  v.  New 
Jersey  Stock  Co.,  20  N.  J.  296. 

The  courts  interfere  to  protect  sub- 
stantial rights  even  when  their  inva- 
sion produces  no  actual  damage,  but  the 
invasion  is  clearly  established,  to  pro- 
tect the  right  from  loss  by  long  user 
by  the  wrong-doer.  Sir  G.  J.  Mellish, 
L.  J.,  in  Wilts,  etc.,  t>.  Swinton  Water 
Co.,  ante,  p.  461.  See,  also,  Bonomi  v. 
Backhouse,  1  E.  B.  &  E.  622 ;  Wood 
v.  Waud,  3  Exchq.  748.  And  in  such 
cases  damages  are  so  insignificant  at 
law  as  to  afford  no  protection.  Webb 
v.  Portland  Mfg  Co.,  ante  ;  Pike  Co.  v. 
Plank  Road  Co.,  11  Ga.  246 ;  Dicken- 
son n.  Canal  Co.,  19  Eng.  Law  &  Eq. 
287;  King  v.  Rochdale  Canal,  21  id. 
177;  Corning  v.  Troy,  etc.,  34  Barb. 
(N.  Y.),  485  :  afPd  Ct.  Appeals,  40  N.  Y. 
160  See  Wetzel  v.  Walsh,  45  Miss. 
560 ;  Wahle  «.  Reinbach,  76  111.  322. 


820  REMEDIES  IN  EQUITY. 

defendant  by  having  his  works  stopped  would  he  great.'  In 
such  a  case  the  party,  in  order  to  preserve  his  rights,  would  be 
driven  to  institute  suits  at  law  indefinitely,  and  hence  upon 
the  ground  of  preventing  a  multiplicity  of  actions,  the  courts 
would  ordinarly  interfere  by  injunction."  But  if  the  right  injured 
is  not  a  substantial  right  of  property,  and  is  of  a  merely  temporary 
nature,  and  the  damage  to  the  plaintiff  is  merly  trifling,  while  the 
inconvenience  and  damage  to  the  defendant  by  having  his  works 
stopped  would  be  great,  the  courts  will  generally  leave  the  party 
to  his  remedy  at  law.'  But,  in  this  country,  as  well  as  in  Eng- 
land, where  the  right  is  clear,  and  the  nuisance  established  beyond 
a  doubt,  an  injunction  will  be  issued  as  a  matter  of  course, 
whether  the  injury  is  large  or  small.4  But  if  the  injury  is  of  a 
merely  trifling  nature,  and  the  nuisance  temporary ;  that  is,  of 
such  a  character  as  not  to  operate  as  a  constantly  recurring  griev- 
ance, and  does  not  affect  a  substantial  right  of  property,  the 
courts  will  usually  leave  the  party  to  his  remedy  at  law  ;s  but  if 
the  injury  is  small,  and  yet  the  nuisance  is  of  a  continuous  or 
permanent  nature,  so  as  to  operate  as  a  constantly  recurring  griev- 
ance, an  injunction  will  issue,  unless  the  party  injured  has,  by 

1  Clowes  v.  N.  Staffordshire,  etc.  Co.,  Paige's  Ch.  (N.  T.)  577 ;  Corning  v.  Law- 
8  L.  E.  Ch.  125  ;  Wood  r>.  Sutcliffe,  8  rence,  6  Johns.  Ch.  (N.  Y.)  439. 
Eng.  Law  &  Eq.  271 ;  Elwell  v.  Crow-  3  Wolcott  v.  Mellick,  3  Stockt.  (N.  J.) 
ther,  31  Beav.  167.  The  only  ques-  204 ;  Huckenstine's  Appeal,  70  Penn. 
tion  is.  whether  a  nuisance  has  result-  St.  160  ;  Am.  Rep. ;  Richards  v.  Phenix 
ed  or  will  result,  Haines  «.  Taylor,  2  Iron  Co. ,  57  Penn.  St.  105;  Attorney- 
Ph.  209 ;  Rhodes  <o.  Dunbar,  54  Penn.  General  v.  Sheffield  Gas  Co.,  19  Eng.  L. 
St.  157  ;  Attorney- General  «.  Steward,  &  Eq.  639;  Swaine  v.  Qt.  Northern  R. 
20  N.  J.  415 ;  21  id.  234 ;  Duncan  ®.  R.  Co.,  33  L.  J.  (Ch.)  399 ;  Cleeve  v. 
Hayes,  22  id.  23 ;  Shields  v.  Arndt,  Mahany,  9  W.  R.  882 ;  Attorney-Gene- 
3  Green,  234 ;  Holsman  v.  Boiling  ral  v.  Gee,  10  L.  R.  Eq.  Ca.  131. 
Springs  Co.,  1  McCarter  (N.  J.),  343  ;  *  Clowes  v.  Potteries  Co.,  8  L.  R.  Ch. 
People  v.  Third  Av.  R.  R.  Co.,  45  Barb.  125 ;  Wood  «.  Sutcliffe,  8  Eng.  L.  &  Eq. 
(N.  T.)  63;  Att'y-Gen'l  v.  Richmond,  217;  Coulson  v.  White,  3  Atkyns,  21 ; 
2  L.  R.  Eq.  306.  In  Dickenson  v.  Grand  Wandsworth  Board  of  Works  v.  R.  R. 
Junction  Canal  Co.,  19  Eng.  Law  &  Co.,  31  L.  J.  (Ch.)  854 ;  Goldsmid  v. 
Eq.  287,  an  injunction  was  granted  Tunbridge  Wells  Improvement  Co., 
to  prevent  the  defendants  from  injur-  1  L.  R.  (Ch.)  349;  Broadbent  aim- 
ing the  plaintiffs  rights,  when  it  ap-  perial  Gas  Co.,  7  D.  G.  &  M.,  or  even 
peared  that  there  was  no  damage,  but  if  no  actual  damage  is  sustained, 
a  real  benefit  ensued  to  the  plaintiff  Wilts  &  Berks  Canal,  etc.,  Co.  v.  Swin- 
from  the  defendant's  acts.  ton  Water  Works  Co.,  9  L.  R.  Ch.  451 ; 

8 If  the  thing  is  in  its  nature  a  nui-  Webb  v.  Portland  Manufacturing  Co., 

sance,  equity  will  interfere,Van  Bergen  3  Sum.  (U.  S.)  189. 

v.  Van  Bergen,  3  Johns.  Ch.  (N.  T.)282;  6  Attorney-General  v.  Gee,  10  L.  R. 

Turnpike  Co.  v.  Ryder,  19  id.  615  ;  N.  Eq.  Ca.  131 ;  Huckenstine's  Appeal,  70 

T.  n.  Mapes,  6  id.  46  ;  Gardner  v.  New-  Penn.  St.  415  ;  10  Am.  R.  170 ;  Richards 

burgh,  2  id.  162 ;  Belknap  v.  Trimble,  s.  Phoenix  Iron  Co.,  57  Penn.  St.  107. 
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his  own  conduct,  done  that  which  deprives  him  of  equitable 
relief,1  or  unless  the  nature  of  the  injury  is  such  that  it  never 
could  be  determined  whether  the  injunction  had  been  violated 


'  Hills  o.  Miller,  3  Paige's  Ch.  (N.  T.) 
254 ;  Wood  v.  Sutcliffe,  8  Eng.  L.  &  Eq. 
217  ;  Broadbents.  Imp.  Gas  Co.,  7  D.  M. 
&  G. ;  Barnes  v.  Hathorn,  54  Me.  274. 

Where  an  action  at  law  is  pending, 
even  though  there  has  been  a  verdict 
for  the  plaintiff,  but  the  case  is  still 
pending  on  appeal,  an  injunction  will 
not  be  granted  except  in  extreme  cases 
until  the  final  determination  of  the 
litigation  (Eastman  v.  Amoskeag 
Co.,  47  N.  H.  71),  nor  after  there  has 
been  a  decision  in  his  favor  in  the  ap- 
pellate court,  if  the  case  has  been 
returned  to  the  lower  court  for  a  new 
trial,  particularly  when  there  have 
been  several  trials  resulting  in  four 
disagreements  of  the  jury,  one  verdict 
for  the  plaintiff  for  one  cent  damages, 
and  a  later  trial  with  a  verdict  for  the 
defendant  (Bassett  v.  Company,  47  N. 
H.  426),  and  in  this  case  the  court 
placed  much  stress  upon  the  fact  that 
the  plaintiff  had  stood  by  for  several 
years  allowing  the  defendants  to  go 
on  making  expenditures  about  their 
works,  without  asserting  his  right, 
and  still  further  upon  the  fact  that  he 
purchased  the  land,  which  appeared  to 
be  mostly  swamp  land,  unfit  for  the 
purposes  of  cultivation,  for  the  pur- 
pose of  bringing  the  defendant  to 
terms.  It  would  hardly  seem  to  be  of 
much  importance  with  what  motive 
the  land  was  purchased.  The  real  and 
only  questions  seem  to  be  1st,  whether 
the  plaintiff's  legal  rights  had  been  in- 
vaded, and  secondly,  whether  by  his 
laches  he  had  deprived  himself  of 
equitable  interference  1  On  the  last 
ground,  it  would  seem  the  judgment 
was  well  sustained. 

Where  there  is  a  clear  nuisance,  and 
the  injury  is  established,  yet  if  there 
is  a  complete  remedy  at  law,  equity 
will  not  interfere.  In  a  case  where  a 
large  manufacturing  company  made 
use  of  bituminous  coal  in  a  manufac- 
turing town,  which  emitted  dense 
masses  of  smoke  and  cinders  which 
was  at  times  very  injurious  to  the 
plaintiffs  furniture,  dwelling  and  cloth 
manufactory ;  yet.  it  appearing  that 
the  damages  were  capable  of  estima- 
tion, and  that  the  defendants  were 
amply  responsible  therefor,  an  injunc- 


tion was  refused.  Richards  v.  Phenix 
Co.,  57  Perm.  St.  105. 

Where  damages  will  compensate 
for  a  nuisance,  equity  will  not  inter- 
fere until  after  it  has  been  demonstra- 
ted by  a  trial  at  law  that  no  adequate 
damages  can  be  recovered  (Gray  v.  R. 
R.  Co.,  1  Grant's  Cas.  (Penn.)  342),  and 
a  bill  praying  for  an  injunction  will 
be  dismissed  for  want  of  equity,  unless 
it  appears  that  the  injury  is  irrepar- 
able or  cannot  be  adequately  compen- 
sated in  damages  (Coe  «.  Lake  Co. ,  37 
N.  H.  254 ;  Richards  v.  Phenix  Co.,  57 
Penn.  St.  105 ;  Rhodes  v.  Dunbar, 
id.  274),  but  in  the  latter  case  the  bill 
prayed  for  an  injunction  restraining 
the  re-erection  of  a  planing  mill,  up- 
on the  ground  that,  from  the  charac- 
ter of  fuel  to  be  used  (shavings,  etc.), 
dense  masses  of  smoke  would  be  de- 
veloped, the  danger  to  his  property 
from  fire  and  explosion  of  the  engine 
would  be  imminent,  the  rates  of  insur- 
ance be  largely  increased,  and  his 
property  injured  by  the  smoke  and 
cinders.  The  bill  did  not  show,  nor 
the  proof  establish  that  the  class  of 
fuel  complained  of  would  be  used,  but 
the  main  reliance  was  placed  upon  the 
increased  danger  from  fire  and  explo- 
sion. The  nuisance  was  wholly  event- 
ual and  contingent.  The  building 
could  be  used  without  being  produc- 
tive of  ill  results,  and  the  increased 
risk  from  fire,  and  danger  from  explo- 
sion was  held  not  to  be  sufficient  to 
warrant  equitable  intervention.  The 
injunction  was  denied,  Read  and 
Sharswood,  JJ.,  dissenting. 

In  reference  to  injunctions  to  re- 
strain occupations  or  uses  of  property 
that  endanger  property  from  fire,  or 
expose  persons  and  property  to  danger 
from  explosion,  the  rule  seems  to  be, 
and  that  too  from  necessity,  that  in  all 
cases  where  the  danger  is  possible,  but 
not  probable  (Dumesnil  v.  Dupont,  18 
B.  Mun.  (Ky.)  800),  or  when  it  may  or 
may  not  be  productive  of  injury,  if 
carefully  conducted,  that  so  long  as 
due  care  and  caution  is  observed,  such 
uses  will  not  be  ranked  as  nuisances 
(Davidson  v.  Isham,  1  Stockt.  (N.  J.) 
186 ;  Wolcott  d.  Mellick,  3  id.  504). 
Thus  in  one  case  the  plaintiff  sought 
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or  not.  Thus,  even  after  a  verdict  at  law,  an  injnnction  waa 
refused,  to  restrain  a  mill  owner  from  the  discharge  of  the  waters 
of  a  certain  brook,  which  were  penned  back  by  a  dam  erected 


to  restrain  the  placing  of  a  steam  boiler 
under  a  street,  upon  the  ground  that 
his  property  was  thereby  in  danger  of 
destruction,  as  well  as  his  own  life,  from 
its  explosion.  But  the  injunction  was 
denied  (Carpenter  v.  Cummings,  2 
Phila.  Rep.  74 ;  Spencer  v.  Campbell, 
9  W.  &  S.  (Penn.)  32),  and  this  was 
also  held  not  to  be  sufficient  to  warrant 
an  injunction  against  setting  up  a 
steam  boiler  near  the  plaintiff's  prem- 
ises, in  (Davidson  ».  Isham,  1  Stockt. 
(N.  J.)  186),  and  such  would  seem  to 
be  the  rule  in  New  York  (Lossee  v. 
Buchanan,  51  N.  Y.  476),  where  in  an 
action  for  damages,  resulting  from  the 
explosion  of  a  steam-boiler,  it  was  held 
that  negligence  must  be  proved.  In 
Illinois  it  is  held  that  the  fact  of  explo- 
sion is  prima  facie  evidence  of  negli- 
gence (Illinois  Central  R.  R.  Co.  v.  Phil- 
lips, 49  111.  234).  The  careful  and 
proper  use  of  a  steam-engine,  even  in 
a  populous  locality,  is  not  regarded  as 
a  nuisance. 

But  the  keeping  of  highly  explosive 
and  inflammable  ingredients  in  a  sit- 
uation where  the  lives  or  property  of 
others'  are  thereby  exposed,  is  a  nui- 
sance which  will  be  restrained.  As  a  cot- 
ton press  (Ryan  v.  Copes,  11  Rich.  (S. 
C.)  217 ;  damp  jute,  Hepburn  v.  Lor- 
don,  2  H.  &  M.  434,  or  gunpowder, 
Wier  «.  Kirk,  74  Penn.  St.  272.  But, 
where  the  injury  is  doubtful,  eventual 
or  contingent  (as  in  this  case  a  black- 
smith shop  in  a  populous  locality)  an 
injunction  will  be  denied,  Butler  v. 
Rogers,  1  Stockt.  487;  Davidson  <o. 
Isham,  1  id.  186  ;  Earl  of  Ripon  v.  Ho- 
bart,  My.  &  K.  169  ;  Sparhawk  v  R. 
R.Co.,  54  Penn.  St.  401. 

In  Illinois  it  is  said  that  courts  of 
equity  will  in  some  cases  interpose  to 
restrain  the  erection  of  a  nuisance,  but 
the  court  will  proceed  with  great  cau- 
tion, particularly  when  there  is  a  rem- 
edy at  law,  until  after  a  verdict  estab- 
lishing the  right.  Dunning  «.  Aurora, 
41  111.  481 ;  Lake  View  t>.  Letz,  44  id. 
81. 

An  injunction  will  be  issued  to  re- 
strain a  nuisance  that  shocks  the  sense 
of  decency,  as  the  keeping  of  jacks 
and  standing  them  for  mares  in  full 
view  of  one's  dwelling.     Hayden  v. 


Tucker,  37  Mo.  214.  So  to  restrain 
the  keeping  of  a  brothel  near  one's 
dwelling.  Hamilton  v.  Whitridge,  11 
Md.  128. 

So  an  injunction  will  be  issued  to 
prevent  the  pouring  of  slops  from  a 
brewery  upon  one's  premises  so  that 
they  will  flow  upon  the  premises  of 
another,  causing  offensive  smells. 
Smith  v.  Fitzgerald,  24  Md.  316.  So 
also  to  restrain  their  being  turned  into 
a  common  sewer  which  is  discharged 
into  a  navigable  stream  near  one's 
wharf  so  as  to  cause  offensive  smells 
and  impair  navigation.  Hudson  R.  R. 
Co.  v.  Loeb,  7  Robt.  (N.  Y.)  418. 

An  injunction  will  be  issued  to  re- 
strain the  burial  of  the  dead  in  a 
cemetery  near  one's  premises  when  it 
appears  that  the  interments  there  will 
endanger  health  by  corrupting  the  air 
or  contaminating  the  water  of  wells  or 
springs.  Clark  v.  Lawrence,  6  Jones' 
Eq.  (N.  C.)  83. 

So,  too,  the  maintenance  of  a  private 
tomb  upon  one's  own  land  near  the 
residence  of  another,  when  it  is  estab- 
lished that  by  reason  of  the  effluvia 
arising  from  the  bodies  kept  there  (in 
this  case  nine)  renders  the  air  unwhole- 
some and  impairs  the  market  value  of 
property,  is  held  a  nuisance.  Barnes 
r>.  Hathon,  54  Me.  224.  See  also  Elli- 
son v.  Commissioners,  5  Jones'  Eq.  (N. 
C.)  where  it  was  held  that  the  burial 
of  the  dead  near  one's  premises  would 
not  be  restrained  except  where  the 
burial  was  productive  of  nuisance  by 
the  contamination  of  the  atmosphere, 
or  of  water.  Lake  View  v.  Rose  Hill 
Cemetery,  70  111.  191.  In  the  same 
case,  the  court  refused  to  enjoin  the 
clearing  np  of  marsh  land  which  it 
was  claimed  would  render  the  atmos- 
phere unwholesome,  and  impair  the 
health  of  the  neighborhood. 

In  North  Carolina  the  usual  practice 
is  to  send  an  issue  to  a  court  of  law  to 
determine  the  question  of  nuisance 
before  an  injunction  will  issue,  but  in 
a  case  demanding  immediate  relief, 
where  the  facts  set  up  in  the  bill  leave 
the  nuisance  unquestionable,  this 
practice  will  not  he  resorted  to.  Friz- 
zle v.  Patrick,  6  Jones'  Eq.  (N.  C.)  354. 

Mere    diminution  of    the   value  of 
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by  him,  and  discharged  upon  a  lower  owner  in  unusual  quanti- 
ties, so  as  to  overflow  the  plaintiff's  meadow.  The  court  held, 
that  in  such  instances,  unless  the  injury  and  the  cause  thereof 
were  both  apparent,  and  the  cause  of  the  injury  susceptible  of 
regulation  within  the  proper  exercise  of  the  rights  of  either 
party,  except  where  great  and  irreparable  injury  was  established, 
the  parties  would  be  left  to  their  legal  remedy.1  But  when  the 
injury  complained  of  is  such  that  the  relative  rights  of  the  par- 
ties are  susceptible  of  proper  exercise  and  control,  as  the  diver- 
sion of  the  water  of  a  stream,'  the  flooding  of  upper  lands  by  a 
dam,3  the  pollution  of  the  air  by  noxious  odors,*  or  any  act 
which  produces  injury  to  another,  as  the  unauthorized  obstruc- 
tion of  a  water- course,8  an  injunction  will  issue  if  there  is  no 
adequate  remedy  at  law,  however  difficult  it  may  be  to  frame  an 
order  that  will  properly  limit  the  rights  of  the  parties.8 

Seo.  772.  By  continuous  nuisance,  and  consta/ntl/y  recurring 
grievance,  or  permanent  injury,  is  not  meant  a  constant  and  unceas- 
ing nuisance  or  injury,  but  a  nuisance  which  occurs  so  often,  and 
is  so  necessarily  an  incident  of  the  use  of  property  complained 
of,  that  it  can  fairly  be  said  to  be  continuing,  although  not  con- 
stant or  unceasing.  A  nuisance  that  arises  from  the  use  of 
property  in  a  particular  way,  which  occurs  only  once  in  two  weeks, 
and  lasts  only  two  hours  each  day  when  used,  is  regarded  as  a  con- 
tinuing nuisance,  if  the  nuisance  is  the  necessary  result  of  such  use.* 

property  is  not  sufficient  of  itself  to  id.   294.    In  Harrison  v.  Good,    L.  R. 

constitute  the  use  of  property  a  nui-  125,  this  question  is  discussed  in  a 

sance.    In  order  to  have  that  result,  very  able  manner.     See  also  Wolcott 

the  diminution  must  be  occasioned  as  v.  Mellick,  3  Stockt.  (N.  J.)  204. 

the  result  of  an  actual   nuisance  pro-  ■  Wason  v.  Sanborn,  45  N.  H.  126. 

ductive  of  some  of  the   concomitants  *  Corning  v.  Troy,  etc.,  Factory,  39 

that  fairly  produce  the  diminution,  as  Barb.  (N.  Y.)  311. 

noxious  smells,  smoke,  the  deprivation  'Sheldon  v.  Rockwell,  8  Wis.  166; 

of  easements,  or  an  actual  injury  to  Colwell  «.  May  Landing,  etc.,  Co.,  19 

some  right  the  injury  to  which  dimiu-  N.  J.   245  ;  Hill  v.   Sayles,   12  Cush. 

ishes  the  value  of  the  premises.  Many  (Mass.)  451. 

uses  of  property  may  be  strictly  law-  4  Cleveland  v.  Gas  Co.,  20  N.  J.  201. 

f  ul  that  nevertheless  impair  the  mar-  5  Webb  v.  Portland  Manf.  Co.,  3  Sum. 

ket  value  of   surrounding    property  (U.  S.)  324. 

seriously,  and  so  long  as  such  use  in-  6  Patten  v.  Marsden,  14  Wis.  473. 

vades  no  legal  right  of  another,  by  any  '  Ross  v.  Butler,  19  N.  J.  294.     So  a 

of  the  agencies  productive  of  actual  nuisance  that  occurs  only  once  a  year, 

nuisance,    the    damage    is    damnum  in  times  of  high  water  or  periodical 

absque  injuria.    Zabriskie  v.  Railroad  freshets,  is  regarded  as  a  continuous 

Co.,  2  Beas.  (N.  J.)  314 ;  Duncan  <o.  nuisance.    Clowes  v.  N.  Staffordshire 

Hayes,  22  N.  J.  25;  Ross  v.  Butler,  19  Potteries  Co.,  cited  ante. 
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Sec.  773.  By  substantial  right  is  meant  a  right  incident  to  real 
property,  arising  either  as  a  natural  and  necessary  incident  to  the 
property  itself,  or  one  which  is  annexed  to  it  either  by  grant  or 
prescription,  and  is  essential  to  the  reasonable  and  convenient 
enjoyment  of  the  property,  either  for  the  purpose  to  which  it  is 
devoted,  or  such  purposes  as  the  party  may  choose  to  devote  it  to. 
It  is  not  essential  that  the  right  should  be  necessary  to  the  enjoy- 
ment of  the  property,  if  it  adds  to  the  convenience  of  its  use,  or 
to  its  comfortable  enjoyment,  so  as  in  amy  sense,  whether  in 
point  of  comfort  or  eligibility  of  enjoyment,  to  have  a  special 
value  and  importance,  and  is  annexed  or  incident  to  the  estate  as 
a  legal  right ;  it  is  a  substantial  right  within  the  meaning  of  the 
term,  and  is  entitled  to  protection  from  invasion  or  injury  as 
much  as  the  land  itself.  By  substantial  right,  is  not  meant  a  right 
of  great  pecuniary  value,  but  a  legal  right,  whether  of  great  or 
small  importance,  that  is  the  special  property  or  privilege  of  the 
occupant,  or  that  is  a  necessary  or  special  incident  of  the  estate 
itself.  It  need  have  no  special  pecuniary  value.  Indeed,  many 
such  rights  have  none,  but,  if  it  is  a  right  which  the  law  recog- 
nizes, it  is  a  substantial  right,  within  the  meaning  of  the  term  as 
used  by  the  courts.* 

1  The  right  to  the  natural  flow  of  So  is  any  right  annexed  to  the  estate 

water  is  a  substantial  right.    Tyler  o.  or  lawfully  vesting  in  its  occupant, 

Wilkinson,  4  Mason  (U.  S.),  347 ;  Ma-  as  a  right  of  way ;  Shipley  v.  Caples, 

son  v.  Hill,  5  B.  &  Ad.  1.    The  right  to  17  Md.  179  ;  a  right  to  light  and  air  in 

have  it  come  to  one's  land  undimin-  a  certain  manner ;  Cherry  v.  Stein,  11 

ished  in  quantity  is  a  substantial  right.  Md.  1 ;  a  right  of  access  to  thev  sea  ; 

Id. ;  Chasemore  v.  Richards,  7  H.  L.  Attorney-General  v.  Boyle,  10  Jur.  (N. 

349  ;  Wood  v.  Waud,  3  Ex.  748 ;  Clin-  S.)  309  ;    a  right  to  an    entrance   to 

ton  n.  Myers,  46  N.  T.  411 ;  7  Am.  Rep.  premises  acquired  by  grant  or  prescrip- 

373.    And  so  is  the  right  to  have  it  tion  ;  Daniel  v.  Anderson,  31  L.  J.  (Ch.) 

come  unpolluted   in  quality.      Hols-  610 ;    a  right  of   drain    for   houses ; 

man  v.  Boiling  Springs  Co.,  1  McCar-  Nicholas  v.  Chamberlain,  X  Cro.  Jac. 

ter  (N.  J.),  264 ;  Stockport  Waterworks  121 ;    a  right  of    ferry ;    Trustees  v. 

Co.  v.  Potter,  3  H.  &  C.  300  ;  Wood  t.  Campbell,  6  Pat.  App.  (Sc.)  417  ;  Mc- 

Sutcliffe,  8  Eng.  Law  &  Eq.  217.     The  Roberts  v.  Washburn,  10  Minn.  23,  or 

right  to  ordinarily  pure  air  is  a  substan-  any  special  privilege  conferred  by  the 

tial  right.     Francis  v.  Schellkoppf,  53  legislature  or  acquired  by  prescrip- 

N.  T.  156 ;  Cleveland  r>.  Citizens  Gas-  tion.    As  to  erect  a  toll  gate ;  Croton, 

light  Co., 20  N.  J.  201 ;  Crump  v.  Lam-  etc.,  v.  Ryder,  1  Johns.  Ch.  (N.  Y.)  611; 

bert,  3  L.  R.  Eq.  409  ;  Adams  is.  Mich-  a  toll  bridge  ;  Chenango  Bridge  Co.  v. 

ael,  38  Md.  407.     The  right  of  access  Binghampton  Br.  Co.,  27  N.  T.  77  ;  U. 

to  a  street  is  a  substantial  right.  Stet-  S.  Sup.  Ct.,  5  Am.  Law.  Reg.  (N.  S.) 

son  v.  Faxon,  19  Mass.  76.    The  right  424 ;  Hartford,  etc.,  v.  E.  Hartford,  etc., 

of  drainage  for  lands  is  a  substantial  16  Conn.  149  ;  a  railroad  ;  Newburgh 

right,  Bassett  v.  Salisbury  Manufac-  v.  Miller,  5  Johns.  Ch.  (N.  T.)  101 ;  Bos- 

turing  Co.,  43  N.  H.  538,  reversing  the  ton  R.  R.  Co.  «.  Salem,  etc.,  R.  R.  Co., 

judgment  of  the  lower  court.     See,  2  Gray  (Mass.),  1 ;  a  market ;  Anony- 

also,  same  case  in  28  N.  H.  38.  mous,   2  Vesey,  414 ;  a  right  to  use 
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Sec.  774.  There  is  a  broad  distinction  between  an  injury  to  a 
right  incident  to  property,  and  an  injury  to  property  itself.  For  the 
violation  of  a  right  incident  to  property,  no  correct  estimate  of 
damages  can  ever  be  made.  Its  value  is  dependent  upon  a 
variety  of  circumstances  and  conditions,  and  upon  the  taste6, 
necessities,  or  peculiar  notions  of  individuals.  Being  a  mere 
incident  to  the  estate,  and  having  no  tangible  form,  no  visible 
existence,  an  injury  thereto  is  incapable  of  estimation  or  compen- 
sation in  damages.  But  an  injury  to  property  itself  stands  upon 
a  different  ground.  Property,  to  which  a  right  is  incident,  has  a 
visible,  tangible  existence.  It  has  a  market  value  which  is  sus- 
ceptible of  estimation,  and  may  be  definitely  fixed.  An  injury 
thereto  is  capable  of  estimation.  It  can  be  seen,  and  the  extent 
of  the  mischief  done  can  be  measured  with  some  degree  of  pre- 
cision, and  a  fair  and  reasonable  compensation  awarded.  But 
where  a  right  is  injured,  no  just  or  adequate  measure  of  damages 
can  be  arrived  at.  It  may,  or  it  may  not  be,  of  present  special 
value ;  it  may  or  it  may  not  be  of  considerable  prospective  value ; 
in  either  case,  a  jury  will  seldom  give  more  than  nominal  dam- 
ages for  its  violation,  which  is  utterly  inadequate  to  protect  the 
right.  In  cases  therefore  of  actual,  tangible  injuries  to  property 
itself,  either  by  an  act  of  trespass  or  nuisance,  which  is  suscepti- 
ble of  fair  and  reasonable  compensation  in  damages,  and  the 
repetition  of  which,  as  a  continuous  or  permanent  injury,  is  not 
threatened,  a  court  of  equity  will  usually  leave  the  parties  to 
their  remedy  at  law,  but  in  the  case  of  an  injury  to  a  right,  that 
is  a  substantial  right  of  property,  which,  as  has  heretofore  been 
explained,  is  an  incident  of  real  property  belonging  or  annexed  to 
it,  either  as  a  natural  incident,  or  by  grant  or  prescription,  where 
the  right  is  clear,  and  the  nuisance  established,  an  injunction  will 
always  he  granted  to  protect  the  right,  as  well  as  to  prevent  irre- 

water  for  a  mill ;  Corning  «.  Troy,  etc.,  Co.,  2  L.  B.  Ch.  158 ;  the  preservation 
40  N  Y  160 ;  a  right  to  pollute  water  of  privacy ;  Jones  ■».  Tapling,  12  C.  B. 
acquired  by  'grant  or  prescription  by    (ST.  S.)  843 ;  or  to  have  no  disagreeable 


„  right  to  a  particular  l 

land  acquired  by  grant  or  long  user ;  not  substantial  rights,  unless  made  so 

Gurney  v.  Ford,  2  Allen  (Mass.),  556.  by  express  grant  made  by  one  having, 

Bvts.  mere  convenience  not  existing  as  at  the  time  of  the  making  thereof,  the 

a  legal  right   as  a  right  of  prospect ;  power  to  impose  such  restrictions  upon 

Aldred's  Case,  9  Coke,  58 ;  Butt  v.  Gas  the  adjoining  estates. 
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parable  injury.1  To  refuse  an  injunction  after  the  right  and 
nuisance  are  completely  established,  except  for  some  misconduct 
of  the  party  applying  therefor,  would  be  contrary  to  equity  and 
good  conscience,  as  well  as  contrary  to  every  well-considered  case. 
In  such  a  case  no  actual  pecuniary  damage  need  be  proved,  the 
law  imports  damage  to  support  the  right,*  and  when  the  right 
and  its  violation  by  a  continuous  or  threatened  act  is  established, 
an  injunction  may  fairly  be  said  to  be  a  matter  of  right.' 

Seo.  775.  There  is  another  matter  which  should  be  noticed 
here  as  it  is  the  subject  of  much  confusion,  and  often  misleads 
both  parties  and  courts,  and  that  is,  the  distinction  between 
injury  and  damage.  It  is  usually  supposed  that  they  must  both 
concur  in  a  given  case  in  order  to  uphold  an  action  either  at  law 
or  in  equity,  but  in  the  sense  in  which  it  is  ordinarily  understood 
this  is  a  serious  mistake.  There  may  be,  and  often  are,  cases 
where  actions  are  upheld,  when  there  is  injury  without  damage,' 


]  Shields  v.  Arndt,  3  Green's  Ch.  (N. 
J.)  234;  Holsman  v.  Boiling  Spring,  etc., 
Co.,  1  McCarter  (N.  J.),  234 ;  Carlisle 
v.  Cooper,  21  N.  J.  582. 

4  Clowes  •o.  North  Staffordshire  Pot- 
teries Co.,  8  L.  R.  Ch.  125  ;  Ashby  v. 
White,  Ld.  Rayd.  1028,  Lord  Holt's 
opinion  ;  Webb  v.  Portland  Mfg.  Co., 
3  Sum.  (U.  S.) 

3  Holsman  v.  Boiling  Springs  Co., 
ante.  The  trivial  amount  of  damage 
already  sustained  is  no  reason  why  an 
injunction  should  be  denied  when  the 
act  complained  of  might  ripen  into  a 
right.  Corning  v.  Nail  Co.,  34  Barb. 
(N.  T.)  485 ;  Wright  v.  Moore,  38  Ala. 
593.  Continual  diversion  of  water 
is  irreparable  mischief.  Tuolumne 
Water  Co.  ®.  Chapman,  8  Cal.  392 ; 
In  Rochdale  Canal  Co.  v.  King,  21  Law 
&  Eq.  177,  the  defendant  only  had 
the  right  to  use  water  for  condensing 
purposes.  He  used  it  for  other  pur- 
poses, and  in  a  court  of  law  the 
plaintiff  had  a  verdict  for  8s.  damages. 
Held,  that  although  the  damages  were 
merely  nominal,  an  injunction  should 
issue,  and  the  defendant  was  restrain- 
ed. Green  v.  Oakes,  17  111.  249 ;  Rab- 
ley  v.  Welch,  23  Cal.  452 ;  Brock  v. 
R.  R.  Co.,  35  Vt.  373 ;  Cusminger  <o. 
Mclntire,  23  Cal.  593;  Natona,  etc., 
Co.  v.  McCay,  id.  490 ;  Phenix,  etc. 
Co.  v.  Fletcher,  id.  481 ;  Dickenson  v. 
Grand  Junction  Canal  Co.,  19  Eng. 


Law  &  Eq.  287.  Equity  will  interfere 
in  a  case  of  nuisance  as  in  trespass, 
when  the  damages  are  of  such  a  char- 
acter as  not  to  be  susceptible  of  proof, 
as  in  such  a  case  the  injury  is  irrepar- 
able. Pike  Co.  v.  Plank  Road  Co.,  11 
Ga.  246.  Whether  damage  is  irrepar- 
able or  not,  is  a  question  of  law.  Id. 

4  Webb  «.  Portland  Manufacturing 
Co.,  3  Sum.(U.  S.)334;  Wilts,  etc.,  v. 
Swinton  Waterworks  Co.,  9  L.  R.  Ch. 
451 ;  Ballou  v.  Inhabitants,  etc.,  4  Gray 
(Mass.),  324 ;  Knight  Bruce  in  Attor- 
ney-General v.  Sheffield  Gas  Co.,  19 
Eng.  Law  &  Eq.  659 ;  Clowes  v.  Pot- 
teries Co.,  8  L.  R.  Ch.  125  ;  Goodson  v. 
Richardson,  9  id.  221 ;  Bassett  v.  Com- 
pany, 43  N.  H.  534 ;  28  id.  434 ;  Wood 
v.  Waud,  3  Exchq.  748 ;  Boliver  Man- 
ufacturing Co.  i>.  Neponset,  16  Pick. 
(Mass.)  212  ;  Gardner  u.  Newburgh,  2 
Johns.  Ch.  (N.  Y.)  165;  Hammond  e. 
Fuller,  1  Paige's  Ch.  (N.  Y.)  197 ;  Reid 
it.  Gifford,  1  Hopkins'  Ch.  (N.  Y.)  416 ; 
Arthur  v.  Case,  1  Paige's  Ch.  (N.Y.)  448; 
Van  Bergen  v.  Van  Bergen,  2  Johns.  Ch. 
(N.  Y.)  272  ;  S.  C,  3  id.  282 ;  White «. 
Forbes,  Walker  (Mich.),  112 ;  Bemis  v. 
TJpham,  13  Pick.  (Mass.)  169  ;  Miller  v. 
Truehart,  4  Leigh  (Va.),  567  ;  Blancb- 
ard  v.  Baker,  8  Greenl.  (Me.)  253 ;  Rip- 
ka  v.  Sargent,  7  W.  &  S.  (Penn.)  9 ; 
Parker  v.  Griswold,  17  Conn.  288; 
Alexander  v.  Kerr,  2  Rawle  (Penn.),  83. 
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when  there  is  a  legal  iiyjury  which  results  in  positive  pecuniary 
benefit  to  the  person  bringing  the  action.1  A  legal  injury  is 
something  done  against  the  right  of  another,  against  his  will,  and 
without  authority.  This  is  an  injury  to  his  right  of  dominion 
over  his  property,  and  it  is  in  no  measure  a  defense  that  others 
are  injuring  his  right  in  the  same  way,"  nor  that  the  act  produces 
no  actual  damage,  but,  upon  the  contrary,  results  in  a  positive 
benefit  to  his  property."  The  reason  for  this  is,  that  a  man's 
right  of  dominion  over  his  own  property  must  not  be  disturbed. 
Every  man  must  be  left  to  do  what  he  will  with  his  own,  so  long 
as  he  keeps  within  the  scope  of  his  legal  rights,  and  this  right  of 
dominion,  this  right  to  deal  with  his  own  property  as  he  will,  is  a 
sacred  right,  and  one  which  is  upheld  by  the  very  necessity  of 
things,  and  finds  support  in  the  soundest  public  policy.  It  is  a 
necessary  adjunct  of  property,  and  in  accordance  with  the  dictates 
of  the  highest  civilization  and  enlightenment.  Without  it,  the 
wildest  chaos  and  confusion  would  ensue,  and  property  itself 
would  be  left  to  the  caprices  and  whims  of  others,  without  sta- 
bility, security  or  value.  Thus  it  is,  that  in  all  ages  of  the  world, 
courts  have,  with  a  strong  hand,  upheld  this  right  of  absolute 
legal  dominion  of  one  over  his  own  property,  and  have  guarded 
it  from  invasion  with  the  most  jealous  care.  Whatever  invades 
this  right  is  a  legal  injury,  whether  damage  ensues  or  not.*  It  is 
a  right,  for  the  violation  of  which  the  law  "  imports  damage  to 
support  the  right,"  and  courts  of  equity  have  always  interposed, 
in  a  proper  case,  to  protect  this  right,  without  any  reference  to 
the  question  of  actual  damage,  the  motive  which  instigated  the 
party  to  invoke  its  aid,  or  the  benefits  that  he  derives  from  the  act." 
In  such  cases,  the  question  is  not  one  of  damage  on  the  one  hand 
or  benefit  on  the  other,  but  simply  whether  a  right  has  been  vio- 
lated by  a  wrongful  act.  These  points  being  established  and  the 
party  himself  being  without  fault  an  injunction  is  never  denied.' 

>  Francis  r>.  Schoellkoppf,  52  K.  Y.        4  Barnes  ®.  Hathorn,  54  Me.  124. 
156  ;  Gile  v.  Stevens,  13  Gray  (Mass.),        h  Gtoodson  v.  Richardson,  9  L.  R.  Cli. 


146, 


221. 


'«  Wood   v    Wand,    3   Exchq.    748 ;  '  Hack  Improvement  Co.   v.   R  R. 

Crossley  «.  iiightowler,  3  L.R.  Ch.406 ;  Co.,  22  N.  J.  94.     When  the  right  is 

McKeon  v  See,  4  Robt.  (N.  Y.)  449.  clear  and  the  injury  established  an  in- 

8  Gile  v    Stevens  ante;  Holsman  v.  j  unction  issues  as  a  matter  of  course. 

Boiling  Springs  Co.,  1   McCarter  (N.  Duncans.  Hayes  22  N   J.  25 ;  David- 

1  )  343  son  "■  l3aam>  *  Stockt.  (N.  J.)  186. 
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Sec.  776.  Damage,  in  its  legal  sense,  is  synonymous  with  com- 
pensation, if ot  necessarily  compensation  for  an  injury  done  to 
another,  but  compensation  for  something  done  by  another  which 
ought  not  to  have  been  done,  or  for  neglecting  to  do  something 
which  ought  to  have  been  done.  It  may  be  said  to  be  a  com- 
plex term,  which  imports  both  injury  and  compensation.  That 
is,  legal  injury,  and  compensation  measured  by  the  law.  Its 
usual  signification  as  a  legal  term  is  the  measure  of  compensa- 
tion which  should  be  given  by  one  to  another  for  something 
done  or  omitted  to  be  done,  which  it  was  the  legal  duty  of  the 
person  giving  it,  to  do,  or  not  to  do.  It  can  only  be  effica- 
cious, compensably,  when  it  can  be  fairly  applied  as  a  true  and 
just  measure  of  the  injury  done.  If  the  injury  to  which  it  is 
applied  is  not  susceptible  of  pecuniary  estimation,  it  can  in  no 
just  sense  be  said  to  be  a  compensation  for  the  injury,  unless 
it  operates  to  prevent  the  wrong  and  tends  to  place  the  parties  in 
statu  quo.  This  is  seldom  accomplished  in  a  case  of  a  mere 
injury  to  a  right,  therefore,  courts  of  equity,  while  they  some- 
times require  that  the  rights  of  the  parties  shall  be  settled  at 
law  before  invoking  their  aid  to  stop  the  wrong,  do  not  regard 
the  smallness  of  the  damage  given,  or  even  the  fact  that  no 
damage  at  all  is  given,  as  decisive  of  the  question  whether  their 
interposition  should  be  exercised  or  withheld,  but  simply  whether 
the  right  and  its  invasion  have  been  established.  If  so,  the 
question  then  arising  is,  are  the  damages  given  such  as  will  afford 
adequate  redress  for  the  wrong,  and  protection  against  its  repeti- 
tion ?  It  will,  therefore,  at  once  be  seen  that  if  the  right  is  estab- 
lished, and  no  damages  given,  or  if  only  merely  nominal  damages 
are  given,  the  adequacy  of  the  legal  remedy  has  failed,  and  the 
very  best  reason  is  furnished  for  equitable  interference.'     But 

1  Clowes  v.  Potteries,  etc.,  Co.,  8  L.  and   the  reason  given  by  the    court 

R.  Ch.  125  j  Wood  v.  Sutcliffe,  8  Eng.  was,  that  in  the  case  of  an  interference 

Law  &  Eq.  222 ;  People  o.  Third  Av.  R.  with  a  right,  a  court  of  law  could  not 

R.  Co.,  45  Barb.  (N.  T.)  63.  afford  adequate  redress. 

In  Ried  t>.  Gifford,  Hopkins'  Ch.  (N.  In  Webber  v.  Gage,  89  N.  H.    182, 

Y.)  416,  which  was  an  action  for  an  the  court  held  that  in  all  cases  where 

injunction  to  restrain  the  diversion  of  the  injury  is  irreparable  and  not  ade- 

water,  the  court  held  that  in  all  cases  quately   compensable  in  damages,  or 

of  a  mere  injury  to  a  right,  a  court  of  is  such  as  in  its  nature  must  occasion  a 

equity  would  interfere  by  injunction  constantly  recurring  grievance,  which 

without  sending  the  party  to  a  court  cannot    be    otherwise    prevented,  or 

of  law  to  have  his  right  settled  there,  where  loss  of   health,  trade,  business 
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upon  the  other  hand  if  the  right  is  established  and  large  damages 
are  given,  which  are  a  fair  and  adequate  compensation  for  the 
injury,  the  adequacy  of  the  legal  remedy  is  established,  and  a 


or  the  destruction  of  the  means  of 
subsistence,  or  permanent  injury  to 
property  or  substantial  rights  therein 
■would  ensue,  or  when  an  easement  or 
servitude  is  annexed  to  an  estate  by 
grant,  covenant  or  otherwise,  a  court 
of  equity  will  interfere  in  furtherance 
of  violated  justice  and  the  violated 
rights  of  the  party  or  to  protect  the  due 
and  quiet  enjoyment  of  the  easement 
against  encroachment. 

In  Webb  v.  Portland  Manufacturing 
Co.,  3  Sum.  (U.S.)  334,  Story,  J.,  placed 
equitable  interference  against  the  in- 
fringement of  rights  incident  to  an 
estate,  where  no  actual  damage 
ensued,  upon  the  broad  ground  of 
protection  to  rights,  for  the  evil  action 
of  which  no  adequate  redress  could 
ever  be  had  at  law,  and  he  quoted 
with  approbation  the  saying  of  Lord 
Holt  in  Ashby  v.  White,  1  Ld.  Eayd. 
928,  that  "  for  every  injury  to  a  right, 
the  law  imports  damage  to  support  the 
right."     See  page  338,  ante. 

And  it  may  be  safely  asserted,  that 
this  is  the  uniform  doctrine  of  the 
courts  in  all  cases  for  injuries  to  a 
right,  where  the  right  and  the  injury 
are  clearly  established. 

In  Bassett  n.  Company,  47  N.  H.  224, 
the  plaintiff  brought  his  bill  to  restrain 
the  defendants  from  flooding  his  land 
by  means  of  a  mill-dam.  The  land  in- 
jured was  swamp  land,  and  unfit  for 
the  purposes  of  cultivation.  He 
brought  his  action  at  law  which  was 
tried  six  times ;  four  times  without  an 
agreement  of  the  jury,  once  with  a  ver- 
dict for  the  plaintiff  for  one  cent  dam- 
ages, and  the  last  time  with  a  verdict 
for  the  defendant;  upon  application 
for  an  injunction,  the  court  recognized 
the  broad  doctrine  that,  for  an  injury 
to  a  right,  however  small  the  injury, 
or  even  though  there  was  no  real  in- 
jury, the  plaintiff  would  be  entitled 
to  an  injunction ;  but  in  that  case  it 
was  refused,  because  the  plaintiff  by  ac- 
quiescence had  estopped  himself  from 
asking  equitable  interference.  From 
the  reasoning  of  the  court  it  is  evi- 
dent that  except  for  the  misconduct  of 
the  plaintiff,  he  would  have  had  an  in- 
junction. 


That  the  courts  regard  the  question 
of  rights  as  superior  to  the  question  of 
damages,  is  evident  from  all  the  cases. 
Thus  in  Baldwin  v.  Buffalo,  29  Barb. 
(N.  T.)  396,  the  court  restrained  the 
defendant  by  perpetual  in j  unction  from 
entering  upon  the  lands  of  the  plain- 
tiff and  taking  possession  thereof,  and 
opening  and  grading  a  street,  by  pro- 
ceedings regular  in  form,  but  where 
it  appeared  by  extrinsic  evidence  that 
the  commissioners  only  awarded  one 
dollar  damages,  for  lands  worth  twelve 
dollars.  But  where  the  right  or  its 
violation  is  doubtful,  equity  will  not 
enjoin  until  the  questions  have  been 
settled,  but  will  leave  the  defendant 
to  go  on  at  his  peril.  See  also  Wilder 
v.  Strickland,  2  Jones  (N.  C),  386; 
Dumesnil  v.  Dupont,  18  B.  Mun.  (Ky.) 
800 ;  Laughlin  v.  Lamasco,  6  Ind.  223  ; 
Cunningham  ».  Bice,  28  Ga.  30. 

In  California  in  the  case  of  Weimer 
v.  Lowrey,  11  Cal.  104,  where  the  de- 
fendant dug  a  ditch  through  the 
plaintiff's  land  before  the  plain- 
tiff came  into  possession  and  with- 
out his  consent,  and  it  appearing 
that  the  ditch  interfered  with  the  com- 
fortable enjoyment  of  the  property, 
the  nuisance  was  abated  by  mandatory 
injunction.  See,  also,  Bensley  v.  Moun- 
tain Lake  Co.,  13  Cal.  306,  for  instances 
where  injunction  will  issue  when  com- 
pensable in  damages,  but  the  party  in- 
flicting the  injury  is  insolvent.  Also, 
United  States  v.  Parrott,  1  McAll.  C. 
C.  (Cal.)  271 ;  Cause  v.  Perkins,  3  Jones' 
Eq.  (N.  C.)  177 ;  Thomas  v.  James,  23 
Ala.  723  ;  James  v.  Dixon,  20  Miss.  79. 

In  Tuolumne  Water  Co.*.  Chapman, 
8  Cal.  392,  it  was  held  that  the  contin- 
ous  diversion  of  a  water-course  is  such 
a  ease  of  irreparable  injury  as  equity 
will  enjoin.  See  Milhau  ®.  Sharp,  28 
Barb.  (N.  X.)  228,  for  instances  of  irre- 
parable mischief.  Also  Roman  v. 
Strauss,  10  Md.  89,  where  a  person  was 
enjoined  from  erecting  a  building  so 
as  to  injure  the  plaintiff's  right  of  way. 
See,  also,  Sprague  ®.  Rhodes,  4  R.  I 
301,  where  the  question  arose  in  refer- 
ence to  an  injury  to  a  water-course. 
Also  Ramsay  v.  Chandler,  3  Cal  90 ; 
Middleton  v.  Franklin,  3  id.  238;  Cen- 
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court  of  equity  will  not  interfere,  unless  the  injury  is  still  going 
on,  and  it  is  apparent  that  a  multitude  of  suits  would  he  the 
result.1 


Sec.  777.  It  is  not  necessary  that  the  right  should  first  be 
established  at  law,  as,  if  the  right  is  clear,  and  its  violation  estab- 
lished, an  injunction  will  be  granted,  if  the  nature  of  the  injury 
is  such  as  would  warrant  an  injunction  after  verdict."  But  an 
issue  may  be  made  to  a  jury  by  either  party,  or  the  court  may 
direct  it  of  its  own  motion."  When  the  right  has  not  been  first 
established  in  a  court  of  law,  the  plaintiff  must  show  that  he  has 
sustained,  or  will  sustain  such  a  substantial  injury  by  the  acts  of 
the  defendant  as  would  entitle  him  to  some  damages  in  an  action 
at  law,  although  his  failure  to  recover  damages  there  is  not  deci- 
sive.* But  an  action  at  law  may  often  be  sustained  when  a  court 
of  equity  will  not  grant  relief.*    As  where  a  party  seeking  the 


tral  Bridge  v.  Lowell,  6  Gray  (Mass.), 
474;  Green  v.  Oakes,  17  III.  249; 
Walker  v.  Shepardson,  2  Wis.  384. 

In  Com.  v.  Pittsburgh  R.  R.  Co.,  24 
Penn.  St.  159,  the  defendant  was  re- 
strained from  encroaching  upon  a  ca- 
nal belonging  to  the  State,  contrary  to 
its  authority,  without  reference  to  the 
question  whether  damage  would  ensue 
or  not. 

For  instances  of  irreparable  mis- 
chief against  which  equity  will  enjoin 
see  Works  v.  Junction  R.  R.  Co.,  5  Mc- 
Lean (U.  S.),  425,  where  it  was  held 
that  it  need  not  be  shown  how  much 
damage  one  would  sustain  from  a 
nuisance,  but  that  if  the  right  and  its 
violation  were  shown,  an  injunction 
would  issue  to  protect  the  right,  upon 
the  ground  that  such  an  injury  was 
not  capable  of  estimation  in  damages. 

So  in  Burden  v.  Stein,  27  Ala.  104, 
which  was  an  application  for  an  injunc- 
tion to  restrain  the  diversion  of  water 
from  a  mill,  it  was  held  a  proper  case 
for  an  injunction,  the  right  being  clear, 
and  its  violation  established,  without 
reference  to  the  question  of  damage. 

See,  also,  Clark  <o.  White,  2  Swan 
(Tenn.),  540,  where  it  was  held  that 
equity  would  interfere  by  injunction 
in  all  cases  of  private  nuisance  where 
it  operated  as  a  continuous,  or  often 
recurring  grievance,  irrespective  of  the 
question  of  damage. 


The  ground  of  equitable  interfer- 
ence to  restrain  nuisances  to  water 
rights,  is  well  stated  in  Burnham  v. 
Kempton,  44  N.  H.  78,  which  is  a  well 
considered  case,  and  one  which  will 
repay  careful  examination. 

See,  also,  Ripley  v.  Welch,  23  Cal. 
452,  which  is  also  a  case  that  was 
placed  upon  true  grounds.  Also  Par- 
rish  v.  Stephens,  1  Oregon,  73. 

See  Stein  v.  Burden,  24  Ala.  130,  for 
instances  where  recovery  at  law  may 
be  had  without  proof  of  actual  dam- 
age. In  the  case  of  the  diversion  of 
water,  a  recovery  may  be  had  even 
though  there  is  no  mill.  Stein  v.  Ashley, 
24  Ala.  521,  reaffirming  the  doctrine  of 
Stein  v.  Burden,  ante. 

1  Parker  «.  Winnepisseogee  Co.,  2 
Black  (U.  S.),  551 ;  Attorney-General 
•o.  Nicholl,  16  Ves.  342;  The  Fish- 
mongers' Co.  v.  The  East  India  Co.,  * 
Dick.  163. 

s  Morris  s.  Berkley,  2  Ves.  Sr.  453. 

a  Crowder  v.  Tinkler,  19  Ves.  617 ; 
Humphries  t.  Blevins,  1  Overton 
(Tenn.),  36;  Key  v.  Nott,  9  H.  &  J. 
(Md.)  342 ;  Schneider  v.  Shrubsdale,  4 
D.  G.  F.  &  J.  52. 

4  Elmhirst  v.  Spencer,  2  Mac.  &  G. 
60. 

6  Parker  v.  Winnipiseogee  Manufac 
turing  Co.,  2  Black  (U.  S.),  545. 
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injunction  has  by  laches,  or  his  own  acts,  done  that  which 
amounts  to  an  equitable  estoppel,  and  thus  deprived  himself  of 
the  right  to  ask  equitable  relief.1  As  where  he  has  encouraged 
the  nuisance  and  allowed  the  party  to  go  on  and  make  heavy 
expenditures  under  the  reasonable  belief  that  he  would  make  no 
objections  to  the  exercise  of  the  trade,'  or  where  he  has  given  the 
defendant  a  license  to  do  the  act  cemplained  of,  and  has  not 
revoked  the  license,  or,  where  the  damages  are  small  and  the 
injury  not  of  a  continuous  or  permanent  nature." 

Where  a  party  has  slept  upon  his  rights,  as  when  the  nuisance 
has  been  going  on  with  equal  injury,  for  several  years,  an  injunc- 
tion will  generady  not  be  issued  until  the  right  is  established  at 
a  final  hearing. 

Thus,  in  Atlanta  v.  Georgia  H.  E.  Co.,  40  Ga.,  471  the  nui- 
sance had  been  in  existence  for  over  twenty  years  before  the 
plaintiffs  moved  for  an  injunction.  The  court  held  that  the 
case  presented  no  such  instance  "of  intolerable  nuisance  and 
pressing  necessity "  as  entitled  a  party  who  had  borne  with  a 
nuisance  so  long,  to  a  preliminary  injunction,  and  left  the  parties' 
in  statu  quo  until  a  hearing  could  be  had  upon  the  merits.  But 
a  mere  delay  of  several  months  will  not  deprive  a  party  of  his 
remedy  by  preliminary  injunction,  when  the  delay  is  satisfactorily 
explained.' 

1  Jones  v.  The  Royal  Canal  Co.,  1  My.  Gt.  Western  Railway  Co.,   2  Ph.  50 ; 

&  Cr.  549 ;  Tash  v.  Adams,  10  Cash.  Attorney-General  v.  Sheffield  Gas  Co., 

(Mass.)  253  ;  Lord  Cawdor  v.  Lewis,  1  ante. 

Younge  &  Collier,  427 ;  Whitney  t>.  Un-  *  Meigs  v.  Lester,  23  N.  J.  199.    Nor 

ion,  etc.,  11  Gray  (Mass.),  359 ;  The  will  mere  delay,  unless  it  amounts  to 

Case  of  the  Water-course,  2  Eq.  Cases  such  an  acquiescenceas  amounts  to  an 

Abr.  522,  pi.  2;  Grey  v.  R.  R.  Co.,  1  equitable  estoppel,  deprive  a  party  of 

Grant  (Penn.),  412  ;  Burden  v.  Stein,  his  remedy  by  injunction,  although  it 

27  Ala.  104 ;  Attorney-General  v.  Shef-  is  a  delay  of  several,years.    Carlisle  v. 

field  Gas  Co.,  19  Eng.  Law  &  Eq  637 ;  Cooper,  21  N.  J.  576.    But  if  a  party 

Williams  et  al.  ».  The  Earl  of  Jersey,  has  slept  upon  his  rights,  and  allowed 

Cr.  &  Phil.  92 ;  Short  v.  Taylor,  2  Eq.  another  to  go  on,  from  time  to  time, 

Cas.  Abr.  522  ;  Nicholson  v.  Hooper,  4  and  make  large  expenditures  in  the 

My.  &  Cr.  179 ;  Gerard  v.  O'Reilly,  2  business  complained  of  without  pro- 

Coiin.  165.  test  or  objection,  his  equitable  rights 

»  Tash  v.  Adams,  ante ;  Bankhardt  v.  are  lost,  and  no  injunction   will  be 

Houghton  27  Beav.  425;  Williams  v.  granted.     Attorney-General  r>.  R.  R. 

The  Earl  of  Jersey,  1  Cr.  &  Ph.  92.  Co.,  24  N.  J.  49.    As  to  the  effect  of  a 

8  Wood  v  Sutclifle,  8  Eng.  Law  &  license,  see  cases  cited,  pp.  349,  350, 

Eq  217  ;  2  Sim.  (U.  S.)  169 ;  Rigby  v.  351  and  353,  ante. 
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Sec.  778.  The  jurisdiction  of  a  court  of  equity  over  cases  of  pri- 
vate nuisance  is  now  well  established,1  and  in  a  proper  case  for 
equitable  interference  it  will  assume  and  take  jurisdiction  and  give 
the  party  all  the  relief  to  which  he  is  entitled,  even  to  the  settle- 
ment of  damages."  But,  in  order  to  entitle  a  party  to  equitable 
relief,  his  right  must  be  clear,"  and  the  injury  established'  as  in 
doubtful  cases,  the  party  will  be  turned  over  to  his  legal  remedy.6 
In  cases  where  the  bill  shows  that  the  danger  is  imminent,  or  the 
injury  if  allowed  to  go  on  will  be  destructive  to  the  plaintiff's 
rights,  the  courts  will  retain  the  injunction  nntil  after  the  rights 
are  settled,  even  though  they  turn  the  party  over  to  his  remedy 
at  law."  If  the  right  is  established  at  law,  and  the  remedy 
proves  inadequate,  equity  will  relieve,'  and  in  a  strong  case, 
where  the  injury  is  of  a  grievous  character,  as  injurious  to 
health,8  destructive  of  the  comfortable  enjoyment  of  property," 
or  an  act  which  if  continued  will  operate  to  destroy  a  substan- 
tial right,  equity  will  interfere  by  injunction  to  prevent  a  repe- 
tition of  the  nuisance,  even  though  its  use  for  the  purpose  com- 
plained of  has  stopped  since  the  verdict  at  law.10 

Sec.  779.  The  fact  that  the  party  has  a  legal  remedy  is  not 
the  point ;  the  question  is,  whether,  under  all  the  circumstances 
of  the  case,  his  legal  remedy  is  adequate  to  redress  the  particular 
injury  complained  of.  If  so,  equity  will  not  interfere,  except  in 
special  cases.  But  if  the  legal  remedy  does  not  afford  that  relief 
to  which  the  party  in  equity  and  good  conscience  is  entitled,  the 
smallness  of  the  damage  on  the  one  hand,  or  the  magnitude  of 
the  interest  to  be  affected  on  the  otker,  will  not  prevent  the  exer- 

1  Swatke,  J.,  in  Parker  v.  Winne-  6  Bacon  v.  Jones,  4  My.  &  Cr.  438  ; 
pisogee  Co.,  2  Black  (U.  S.),  551  ;  Lake  Sprague  e.  Steere,  1  Angell  (R.  I.)  247. 
Co.  v.  Worster,  29  N.  H.  433 ;  Hodg-  '  Olmatead  v.  Loomis,  6  Barb.  (N. 
man  v.  Richards,  45  id.  30  ;  Dover  v.  T.)  152.  In  New  York  since  the  Code, 
Portsmouth  Br.  Co.,  17  id.  200 ;  Barn-  and  courts  of  .  law  and  equity  are 
ham  v.  Kempton,  44  id.  79  ;  Webber  v.  practically  amalgamated,  a  party  can 
Gage,  37  id.  186.  have  his  rights  settled  in  equity,  how- 

2  Bassett  is.  Company,  43  N.  H.  249 ;  ever  doubtful. 

Dumett  v.  Dumett,  id.  499.  »  Attorney-General    v.   Nicholl     16 

3  Shields  v.  Arndt,  3  Green's  Ch.  (N.    Vesey,  342. 

J.)  234 ;  Ross  v.  Butler,  19  N.  J.  294 ;  9  Walter  v.  Selfe,  4  Ens.  Law  &  Ea 

Duncan  v.  Hayes,  22  id.  25.  20. 

4  Hack  Improvement  Co.  v.  R.  R.  '•  Peck  D.Elder,  3  Sandf.  (N.  T.) 
Co.,  22  N.J.  94.  126.                                                V         ' 

6  Hilton  o.  The  Earl  of  Granville, 
C.  &  Ph.  284. 
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cise  of  the  preventive  power  of  the  court.1  Indeed,  it  was 
remarked  in  one  case  by  an  eminent  jurist,  whose  opinions  are 
entitled  to  great  weight :  "  Even  slight  infringements  of  rights, 
by  a  large  company  of  persons,  ought  to  be  watched  with  a  care- 
ful eye,  and  repressed  with  a  strict  hand  by  a  court  of  equity, 
where  it  can  exercise  jurisdiction."  It  is  proper  to  say,  that  this 
remark,  so  pregnant  with  justice,  and  so  keenly  cognizant  and 
regardful  of  small  rights,  has  since  been  recognized  by  the  Eng- 
lish courts,  as  the  correct  embodiment  of  equitable  policy.' 

Seo.  780.  But  it  should  be  remembered,  that  in  order  to  war- 
rant the  interposition  of  a  court  of  equity,  ordinarily,  a  substan- 
tial right  of  property  must  be  affected  by  the  nuisance,  and  the 
injury  be  of  such  a  character  as  to  support  an  action  at  law.* 
Indeed,  while  the  courts  ordinarily  will  not  require  the  party  to 
establish  his  right  at  law  before  seeking  equitable  relief,  yet  they 
do  require  that  he  should  by  his  bill  show  conclusively  that  a 
legal  right  has  been  violated,  which  would  entitle  him  to  a  ver- 
dict at  law,  and  that  the  injury  is  of  such  a  character,  that  a 
court  of  law  could  afford  no  adequate  redress,  or  it  must  be  a 
nuisance  which  seriously  affects  the  comfortable  enjoyment  of 
property,  as  by  the  exercise  of  a  noisy,  noxious  trade,'  or 
which  is  of  such  a  character,  that  delay  would  be  destruc- 
tive of  material  interests.*  The  bill  must  always  show  the 
nature  and  character  of  the  right  injured,  and  the  nature  and 
extent  of  the  injury  inflicted,  and,  unless  it  appears  from  the  bill 

1  Knight  Bruce,  L.   J.,  Attorney-  The  ground  upon  which  the  court  pre- 

General  v.  The  Sheffield  Gas  Co.,  19  dicated  its  action  was,  that  the  defend- 

Eng.  Law  &  Eq.  657.  ant,  by  laying  the  water-pipes  in  the 

»  In  a  recent   case  in  the  court  of  plaintiff's  soil,  had  violated  his  right, 

chancery  appeals  (Goodson  v.  Kichard-  and  that,  while  the  present  damage 

son   9  L.  R.  (Ch.  App.)  221),  a  manda-  was  nothing,  yet,  if  continued  for  the 

tory  injunction  was  granted  compel-  statutory  period,  a  servitude  would  be 

ling  the  defendant  to  remow  water-  imposed  upon   the  plaintiff's  estate, 

nipes    laid  by  the  defendant,  in  the  Clowes  v.  N.  Staffordshire  R.  R.  Co.,  8 

highway  in  front  of    the  plaintiff's  L.  R.  Ch.  App.  125  ;  Wilts  v.  Swinton 

premises,  of  which  the  plaintiff  was  Water-works  Co.,  9  id.  451 

the  owner  of  the  fee.     The  court  held  »  Clowes  v.  Potteries  Co.,  8  L.  R.  Ch. 

that  the  fact  that  the  soil  under  the  125. 

highway  was  of  no  value  to  the  plain-  *  Cleaveland  v.  Gas-light  Co.,  20  N. 

tiff,  and  that  his  motive  in  bringing  J.  201 ;  Dennis  v.  Eckhardt,  34  Penn. 

his' bill  was  not  connected  with  the  St.  224. 

enjoyment   of   his   land,  offered    no  •  Weir  «,  Kirk,  74  Penn.  St.  374. 
reason  against  granting  the  injunction. 
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that  the  party  would  be  entitled  to  a  verdict  at,  and  that  no 
adequate  redress  could  be  obtained  in,  a  court  of  law,  the  party- 
will  be  turned  over  to  his  legal  remedy.1 

Sec.  781.  The  real  question,  and  the  real  test  by  which  to 
determine  whether  an  injunction  should  be  granted  or  not,  is, 
whether,  under  all  the  circumstances  of  the  case,  the  plaintiff 
ought  to  be  required  to  submit  to  the  injury  complained  of."  In 
determining  this  question,  regard  must  be  had  to  the  nature  of 
the  right,  and  the  character  of  the  injury.'  If  the  injury  is  an 
invasion  of  property  in  the  nature  of  a  continuing  trespass,*  or 
if  it  is  of  such  a  character  that,  if  long  continued,  a  right  will 
be  acquired  as  against  the  plaintiff's  estate,  to  continue  the 
wrong,  and  an  action  at  law  will  not  operate  to  prevent  a  con- 
tinuance of  the  injury,  and  the  plaintiff  has  been  guilty  of  no 
laches,  or  of  such  conduct  as  in  equity  estops  him  from  seeking 
equitable  interference,  there  can  be  no  question  that,  by  all  the 
better  class  of  authorities,  he  is  entitled  to  an  injunction,  even 
though  the  damages  are  merely  nominal  in  a  pecuniary  point  of 
view.6 

Seo.  782.  It  is  sometimes  said  that  "  mere  inconvenience  " 
resulting  from  an  act,  does  not  constitute  that  act  a  nuisance. 
This  is  not  true  in  its  largest  sense,  but  is  true  in  a  special  sense. 
Wbere  a  person  by  an  unlawful  act  deprives  a  person  of  a  mere 
convenience,  as  access  to  his  premises  *  or  any  mere  convenience 
that  exists  as  a  legal  right,  that  act  is,  and  always  has  been  regarded 
as  an  actionable  nuisanee,  even  though  of  small  importance.* 
But  the  interference  with  a  mere  convenience  that  the  party  does 

1  Theibault  v.  Conover,  11  Pla.  174;  8  Doellner  v.  Tynan,  38  How.  Pp.  (N. 
Adams  v.  Michael,  38  Md.  123 ;  Attor-  T.)  176 ;  Gilbert  v.  Showerman,  23 
ney-General  v.  Steward,  20  N.  J.  415 ;    Mich.  163. 

Boss  v.  Butler,  19  id.  294 ;  Duncan  «.  *  Mississippi,  etc.  E.  E.  Co.  v.  Ward, 

Hayes,  22  id.  25.  2  Black  (U.  S.),  485. 

2  Lloyd  v.  R.  E.  Co.,  2  D.  J.  &  S.  6  Webb  v.  Portland  Manufacturing 
568 ;  Lewin  «.  Lewis,  4  M.  &  C.  254;  Co.,  3  Rum.  (U.  S.)  334. 
Attorney-General  v.  Sheffield  Gas  Co.,  •  Attorney-General  v.  Boyl,  10  Jur. 
19  E.  L.  &  E.  657,  opinion  of  Knight  (N.  S.)  307;  Daniel  v.  Anderson,  31  L. 
Bruce  ;  Goodson  v.  Eichardson,  9  L.  J.  Ch.  610 ;  Shipley  v.  Capes,  17  Md. 
E.  Ch.  App.  221 ;  Wandsworth  Board  179. 

of  Works  v.  London,  etc.,  E.  E.  Co.,        '  Webber  v.  Gage,  39  N.  H.  183. 
31  L.  J.  (Ch.)  854;  Walter  v.  Selfe,  4 
Eng.  Law  &  Eq.  20. 
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not  hold  as  a  legal  right,  as  the  hiding  of  a  prospect '  or  the  cut- 
ting off  of  a  convenient  access  to  his  premises,  that  is  not  an  inci- 
dent of  the  estate,  is  not  a  nuisance.*  Therefore,  in  determining 
the  question  as  to  whether  depriving  a  person  of  a  "  mere  con- 
venience "  is  a  nuisance  or  not,  regard  must  always  be  had  to  the 
right  by  which  that  convenience  is  held  or  exercised.  If  it  is  a 
legal,  right  incident  to  the  estate,  whether  a  natural  or  acquired 
incident,  so  that  it  is  annexed  to  the  estate  or  legally  vests  in  its 
occupant,  an  interference  therewith  is  a  nuisance,  actionable  at 
law,  or  relievable  in  equity.* 

So  too,  while  the  diminution  of  the  value  of  property  by  a 
lawful  act  will  not  make  the  act  a  nuisance,  yet  mere  diminu- 
tion of  the  value  of  property  from  an  unlawful  act  will  be  suffi- 
cient to  mate  the  act  occasioning  it  a  nuisance.  Therefore,  when 
it  is  said  that  mere  diminution  of  the  value  of  propeity  does  not 
create  a  nuisance,  it  is  meant  that  a  person  exercising  an  act 
strictly  lawful,  and  in  no  sense  a  nuisance,  except  as  it,  by  its 
proximity  to  certain  property,  renders  that  property  less  valuable 
in  market,  cannot  therefore  be  regarded  as  a  nuisance,*  but  if  the 
use  of  property  producing  that  result  is  in  any  sense  a  nuisance, 
as  by  sending  forth  noxious  smells,*  smoke,'  noxious  vapors,'  or 
by  producing  disagreeable  noises,*  or  varying  and  agitating  sounds," 
or  is  productive  of  any  of  the  results  fairly  within  the  idea  of  a 
nuisance,  diminution  in  the  value  of  property  as  a  result  thereof, 
is  clearly  an  important  element  for  which  a  recovery  may  be  had." 

Seo.  783.  Any  person  injuriously  affected  by  a  nuisance  who 
could  maintain  an  action  at  law  therefor,  can  maintain  a  bill  in 
equity  for  an  injunction.  But,  unless  he  could  maintain  an 
action  in  a  court  of  law  he  cannot  maintain  a  bill,  therefore,  in 
determining  the  right  of  a  party  to  proceed  in  equity  for  redress 
by  injunction  against  a  nuisance,  either  public  or  private,  regard 

1  Butt  o.  Imperial  Gas  Co.,  2  L.  R.  '  Salvin  u.  North  Brancepeth  Coal 

Ch.  158.  Co.,  31  L.  T.  (N.  S.)  156. 

»  McGee  v.  B.  B.  Co.,  6  Grant,  116,  8  Dennis  v. Eckhardt,  54  Penn.  St. 204. 

117.  '  McKeon  «.  See,  4  Bobt.  (N.  Y.)  449 ; 

•  Webber  t>.  Gage,  ante.  51  N.  Y. 

•  Ross  d.  Butler,  19  N.  J.  294.  I0  Barnes  v.  Hathorn,  54  Me.  127 ; 

•  Peck  v.  Elder,  3  Sand.  (N.  Y.)  126.  Thiebault  v.  Conover,    11    Pla.  174; 

•  Adams  v.  Michael,  38  Md.  185.  Peck  v.  Elder,  3  Sand.  (N.  Y.)  126  ; 

Dana  v.  Valentine,  5  Met.  (Mass.)  8. 
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must  be  had  to  his  right  to  maintain  an  action  in  a  court  of  law. 
Where  several  persons  are  injured  by  a  common  nuisance, 
although  varying  in  degree  but  having  a  common  effect,  they 
may  join  in  a  bill  for  an  injunction,  but  there  can  be  no  recovery 
of  damages.1 

Seo.  784.  "When  a  court  of  equity  exercises  original  jurisdic- 
tion over  a  nuisance,  under  a  bill  brought  for  an  injunction,  it 
will  settle  all  the  right  of  the  parties,  even  to  the  assessment  of 
the  damages  resulting  therefrom.* 

Sec.  785.  The  jurisdiction  of  a  court  of  equity  over  nuisances 
is  concurrent  with  the  jurisdiction  of  a  court  of  law.'  It.  will 
entertain  complete  jurisdiction  in  a  proper  case,  where  the  bill 
and  the  proof  makes  a  proper  case  for  equitable  relief,  or  will 
entertain  a  bill  in  aid  of  a  court  of  law  when  an  action  to  settle 
the  rights  of  the  parties  is  pending  there,  when  the  bill  shows 
such  a  case  of  irreparable  mischief  as  makes  it  proper  to  have  the 
nuisance  stopped  until  the  rights  of  the  parties  are  determined.* 
This  species  of  injunction  is  called  interlocutory,  simply  staying 
the  nuisance  during  the  pendency  of  litigation,*  and  is  often  issued 
as  much  for  the  protection  of  the  rights  of  the  defendant  as  of  the 
plaintiff."  They  are  generally  issued  only  when  the  right  is  clear, 
the  nuisance  certain,  and  the  injury  immediate  or  irreparable,7  or 
to  prevent  remote  and  contingent  damage  in  certain  cases." 

Sec.  786.  Perpetual  injunctions  are  injunctions  issued  after  a 
final  determination  of  the  question  involved,  and  operate  as  a 
perpetual  restraint  upon  all  the  proper  parties  thereto  against 
perpetrating  or  repeating  the  acts  therein  forbidden." 

1  Brady  v.  Weeks,  3  Barb.  (N.  T.)       5  Farmer,  etc.,  o.  Reno,  53  Penn.  St. 

156;  Peck  v.  Elder,  3  Sandf.  (N.  T.)  224;  Murdock's  Case,  2  Bland.  (Md.) 

126.  461. 

8  Bassett  v.  Company,  43  N.  H.  249 ;        •  Harman  v.  Jones,  1  Cr.  &  Ph.  299 

Dunnett  v.  Dunnett,  id.  499.  Morris  v.  Prudden,  20  N.  J.  530. 

8  Gardner  v.  Newburgh,  2  Johns.  Ch.        '  Mammoth  Vein  Co.'s  Appeal,  54 

(N.  T.)  162 ;  Parker  v.  Winnepiseogee,  Penn.  St.  183. 
etc.,  Co.,  2  Black  (TJ.  S.),  415.  8  Lowndes  v.  Booth,  33  L.  J.  Cb.  433. 

4  Lister  v.  Leather,  3  Jur.  (N.  S.)  433;        •  Chapman  «.  Harrison,  4  Band.  (Va.) 

Blackmore  v.  R.  R.  Co.,  1  M.  ft  K.  154 ;  336 ;  High  on  Injunctions,  4. 
Bacon  v.  Jones,  4  M.  &  C.  436 ;  Eaden 
e.  Firth,  1  H.  &  M.  573. 
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Mandatory  injunctions  are  often  issued  by  the  courts  where 
the  case  renders  that  species  of  injunction  proper,  and  are  in  the 
nature  of  an  order  directing  a  restoration  of  things  to  their  for- 
mer condition,  or  directing  certain  things  to  be  done  which  the 
equities  of  the  case  and  the  legal  rights  of  the  parties  warrant.1 
Formerly  the  exercise  of  this  jurisdiction  was  doubted,  but 
now  it  is  regarded  as  a  well-settled  power  incident  to  a  court  of 
equity.' 

This  power,  however,  is  exercised  with  great  caution,  and  only 
in  instances  where  the  injury  from  a  continuance  of  the  nuisance 
would  be  serious,  or  the  injury  is  of  such  a  character  that  real 
and  substantial  justice  requires  that  the  parties  should  be  put  in 
"  statu  quo? 


Seo.  787.  Bills  for  an  injunction  and  for  damages  resulting 
therefrom  may  be  brought  against  any  party  who  is  aiding  or 
abetting  therein,  or  who  in  any  measure  upholds  the  same,  and 


I  Martyr  v.  Lawrence,  2  DeG.  J.  &  S. 
261 ;  Garretson  v.  Cole,  1  H.  &  J.  (Md.) 
370. 

8  Mandatory  injunctions  are  orders 
issued  out  of  a  court  of  equity 
to  compel  a  party  to  do  or  not  to  do 
that  which  the  obvious  equities  of  the 
case  require.  However  much  this 
power  may  heretofore  have  been 
doubted  the  courts  now  exercise  it 
whenever  required  as  a  necessary  in- 
cident to  the  power  to  place  the  par- 
ties where,  in  equity  and  good  con- 
science, they  ought  to  be.  Isenberg  v. 
East  India  Co.,  33  L.  J.  Ch.  392 ;  Deere 
v.  Guest,  1  My.  &  Cr.  516 ;  High  on  In- 
junctions, 500 ;  Kerr  on  Injunctions, 
231,  232,  233,  where  the  whole  subject 
is  ably  and  carefully  reviewed.  Beadel 
v.  Perry,  3  L.  E.  Eq.  465  ;  Schwoer  v. 
Boston  Market,  99  Mass.  285 ;  Coal  Co. 
v.  Lehigh  Coal  and  Nav.  Co.,  50  Penn. 
St.  91 ;  Rogers'  Machine  Works  v.  R. 
R.  Co.,  20  N.  J.  387 ;  Sears  ®.  Boston, 
16  Pick.  (Mass.)  357;  Pierce  v.  New 
Orleans,  18  La.  An.  242;  Burrell  v. 
Prichard,  1  L.  B.  Ch.  App.  244;  Good- 
son  v.  Richardson,  9  id.  225 ;  Martin  v. 
Headon,  2  L.  R.  Eq.  425. 

II  In  Attorney-General  v.  Mid  Kent 
R  R.  Co.,  3  L.  R.  Ch.  App.  100,  will  be 
found  a  very  full  statement  of  the 
considerations  that  operate  to  induce 


a  court  of  equity  to  exercise  this 
power.  In  this  case  the  court  held 
that  the  fact  that  a  remedy  existed  at 
law  by  mandamus,  did  not  oust  the 
jurisdiction  of  the  court,  and  that  the 
injury  was  small,  should  not  influence 
the  exercise  of  its  power,  but  that,  as 
substantial  justice  required  that  the 
defendants  should  conform  to  the  act 
under  which  they  derived  authority, 
the  court  would  by  mandatory  order 
compel  compliance  therewith.  In 
Corning  n.  Troy  Iron,  etc.,  Factory,  40 
N.  T.  191,  a  mandatory  injunction  was 
issued  to  compel  the  restoration  of 
waters  diverted  from  a  natural  water- 
course by  an  artificial  channel,  and 
the  court  placed  the  issue  of  its  man- 
datory order  upon  the  ground  of  strict 
right  and  equity  between  the  parties, 
and  held  that,  while  the  order  would 
operate  disastrously  to  the  defendants, 
and  would  be  of  but  little  advantage 
to  the  plaintiffs,  yet,  as  it  was  the 
right  of  the  plaintiffs  to  have  the 
water  flow  in  its  natural  channel,  its 
diversion  was  wrongful,  and  its  resto- 
ration a  matter  of  strict  equitable  as 
well  as  legal  right.  Cole  Silver  Mining 
Co.  v.  Virginia,  etc.,  Water  Power  Co., 
1  Sawyer  (U.  S.  C.  C.)  685 ;  Camblas  v. 
Phila.  R.  R.  Co.,  4  Brewster  (Penn.)  563. 
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in  determining  who  should  be  made  parties  thereto,  or  rather 
who  may  be  made  parties,  reference  should  be  had  to  the  legal 
liability  of  parties,  for  a  bill  in  equity  to  restrain  a  nuisance  only 
lies  against  those  who,  at  law,  would  be  liable  to  respond  in 
damages.1 

Sec.  788.  An  injunction  will  be  issued  to  prevent  the  creation 
of  a  nuisance,  as  well  as  to  stop  a  nuisance  already  created,3  but 
in  such  a  case  the  character  of  the  nuisance  must  be  particularly 
set  forth  in  the  bill,  as  well  as  the  character  of  the  injury  that 
will  result  therefrom."  That  is,  such  facts  must  be  set  up,  and 
with  such  particularity,  as  clearly  show  that  a  nuisance  will  be 
created  by  the  act  sought  to  be  enjoined,  if  it  is  allowed  to  go 
on.1  But  where  it  is  the  use  of  a  structure  in  process  of  erection 
that  will  create  the  nuisance,  the  erection  of  the  structure  will 
not  be  enjoined,  but  simply  the  use  of  it  in  the  manner  com- 
plained of.*  But  when  the  structure  itself  will  be  a  nuisance,  as 
a  shutting  out  the  light  and  air  from  windows  which  the  party 
has  a  right  to  have  unobstructed,"  or  where  it  cuts  off  access  to 
one's  premises  by  a  way  to  which  the  party  is  legally  entitled,'  or 
when  the  structure  can  only  be  used  for  the  illegal  purpose  named 
in  the  bill,  the  erection  itself  will  be  enjoined."  But  to  entitle  a 
party  to  relief  in  such  cases,  a  very  strong  case  must  be  made  by 
the  bill,  and  sustained  by  the  proof,  as  if,  on  coming  in  of  the 
answer,  the  fact  of  contemplated  nuisance  is  fully  denied,  or  if, 
upon  the  facts,  there  is  a  reasonable  doubt  of  the  effect  of  the 
erection,  the  injunction  will  be  denied  until  the  question  of  nui- 
sance is  determined  by  the  actual  use  of  the  property." 

Sec.  789.  Injunctions  against  threatened  nuisances  will  seldom 
be  granted  except  in  extreme  cases  where  the  threatened  use  of 

1  See  Chapter  on  Remedies  at  Law.       *  Stetson  v.  Faxon,  19  Mass.  110. 

2  Cleveland  ■».  Citizens'Gas-light  Co.,  »  Cleveland  t>.  Citizens  Gas-light  Co., 
20  N.  J.  201;  Wahle  v.  Reinbach,  76  111,    ante. 

322.  •  Attorney-General  ».  Steward,  20  N. 

3  Adams  v.  Michael,  38  Md.  125.  J.   415  ;   Cleveland    «.  Citizens    Gas- 

4  Thiebault  v.  Conover,  11  Fla.  325.     light  Co.,  id.  201 ;  Rhodes  v.  Dunbar, 
6  Cleveland  v.  Citizens  Gas-light  Co.,    57  Penn.  St.  294 ;  Adams  v.  Michael,  38 

20  N.  J.  201;  Attorney-General  o.  Stew-  Md.  125 ;  Ross  v.  Butler,  19  N.  J.  294 
ard,  id.  415.  Duncan  v.  Hayes,  22  id.  23. 

1  Gwyn  v.  Milmouth,  1  Freem.  (Ohio) 
505. 
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property  is  clearly  shown  to  be  such  as  leaves  no  doubt  of  its 
injurious  results.  The  bill  must  set  forth  such  a  state  of  facts  as 
leaves  no  room  for  doubt  upon  the  question  of  nuisance,  for  if 
there  is  any  doubt  upon  that  point,  the  benefit  of  it  will  be  given 
to  the  defendant.1  A  mere  allegation  of  great  and  apprehended 
danger  is  not  enough,  facts  must  be  stated  that  show  it  so.3 

The  general  practice  in  reference  to  bills  to  restrain  threatened 
nuisances,  when  the  thing  sought  to  be  restrained  is  a  prima  facie 
nuisance,  or  when  the  bill  sets  forth  facts  that  leave  no  doubt  that 
the  use  of  property  complained  of  will  be  a  nuisance,  seems  to 
be,  upon  coming  in  of  the  answer  denying  the  nuisance,  to  dis- 
solve the  injunction  and  allow  the  defendant  to  go  on  at  his  peril 
until  the  final  hearing,  when,  if  the  nuisance  is  established,  a  per- 
petual injunction  is  granted.'  But  if  the  bill  seeks  to  enjoin 
the  erection  of  a  building  upon  the  ground  that  its  use  will  be  a 
nuisance,  it  must  be  alleged  in  the  bill  and  proved  upon  the  trial 
that  the  building  itself  will  be  a  nuisance,  and  that  it  can  be 
devoted  to  no  use   except  such  as  will  be  productive  of  such 


1  Adams  v.  Michael,  38  Md.  125 ; 
Thiebault  «.  Conover,  11  Fla.  143; 
Cleveland  v.  Gas  Co.,  20  N.  J.  201; 
Attorney-General  v.  Steward,  21  N.  J. 
415 ;  Woloott  v.  Mellick,  3  Stoekt.  (N. 
J.)  204 ;  DavidBon  v.  Isham,  1  id.  188  ; 
Clark  v.  Lawrence,  6  Jones'  Eq.  (N.  C), 
83 ;  St.  James  Church  «.  Arrington,  36 
Ala.  546 ;  Norwood  v.  Dickey,  18  Ga. 
528;  Wallace  e.  MeVey,  6  Ind.  300; 
Rhodes  v.  Dunbar,  57  Penn.  St.  274 ; 
Duncan  c.  Hayes,  22  N.  J.  23  ;  Laugh- 
lin  r>.  President,  etc.,  of  Lamasco,  6 
Ind.  223;  Wilder  v.  Strickland,  2  Jones 
(N.  C.)  386 ;  Dunning  ■e.  Aurora,  40  111. 
481;  Silliman  v.  Hudson  River  Br.  Co., 
4  Blatchf .  (C.  C.  U.  S.)  395 ;  Carpen- 
ter v.  Cummings,  2  Phila.  (Penn.)  R. 
74 ;  Spencer  «.  Campbell,  9  W.  &  S. 
(Penn.)  32 ;  Lake  View  v.  Letz,  44  111. 
81;  Ross  v.  Butler,  19  N.  J.  294;  Branch 
Turnpike  Co.  v.  Tuba,  13  Cal.  190; 
Parrish  v.  Stevens,  1  Or.  73 ;  Brock  v. 
Railroad  Co.,  35  Vt.  373 ;  Kirkman  v. 
Handy,  11  Hump.  (Tenn.)406;  Benguin 
o.  Anderson,  28  Ind.  79  ,  Morris,  etc., 
Co.  «.  Central  Railroad  Co.,  1  Green 
(N  J  ),  419 ;  Lutheran  Church  v.  Mas- 
chop,' 2  Stoekt.  (N.  J.)  57;  Harrison  v. 
Brooks,  20  Ga.  537. 


In  Dumesnil  v.  Dupont,  18  B.  Monr. 
(Ky.)  800,  an  injunction  was  refused 
to  restrain  the  erection  of  a  powder 
house  in  a  public  place.  But  see  Weir 
v.  Kirk,  74  Penn.  St.  225. 

A  court  of  equity  looks  at  the  mate- 
rial averments  of  a  bill,  and  from  them 
determines  the  true  character  and 
equitable  rights  of  the  parties.  Mc- 
Connell  v.  Gibson,  12  111.  128. 

2  Turnpike  Co.  v.  Yuba,  13  Cal.  190  ; 
Waldron  v.  Marsh,  5  id.  119 ;  Adams 
v.  Michael,  ante  ;  Thiebault  v.  Conover, 
11  Fla.  143;  Duncan  v.  Hayes,  22 
N.  J.  23  ;  Wolcott  v.  Mellick,  3  Stoekt 
(N.J.)  184;  Ross  v.  Butler,  19  N.J 
294 ;  Dumesnil  v.  Dupont,  18  B.  Moa 
(Ky.)  800 ;  Carpenter  v.  Cummings,  2 
Phila.  (Penn.)  74;  Rhodes  <o.  Dunbar, 
57  Penn.  St.  274. 

3  Rhodes  v.  Dunbar,  57  Penn.  St. 
274 ;  Ross  v.  Butler,  19  N.  J.  294 ;  Sel- 
lers v.  Pennsylvania  R.  R.  Co.  et  al., 
Weekly  Notes  of  Cases,  vol.  1,  p.  295, 
Meigs  v.  Lester,  22  N.  J.  200 ;  Babcock 
«.  New  Jersey  Stock  Yard  Co.,  20  id. 
296 ;  Dubois  v.  Budlong,  13  Abb.  Pr. 
(N.  S.)  N.  Y.  452 ;  Peck  v.  Elder,  3 
Sand.  (N.  Y.)  126 ;  Howard  v.  Lee,  id. 
524 ;  Butler  v.  Rogers,  1  Stoekt.  (N.J.) 
487. 
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results.1  Where  it  appears  that  the  building  can  be  devoted  to 
other  uses  that  are  lawful,  the  erection  of  it  will  not  be  restrained, 
but  its  use  for  the  purposes  set  forth  in  the  bill,  if  clearly  a  nui- 
sance, will  be.a 

But,  the  mere  fact  that  the  building  is  to  be  devoted  to  a  use 
that  has  always  proved  a  nuisance  elsewhere,  is  by  no  means  con- 
clusive that  it  will  be  a  nuisance  in  the  instance  charged  in  the 
bill.  Therefore,  the  bill  should  set  forth  not  only  the  use  to 
which  the  building  is  to  be  devoted,  but  also  the  manner  in  which 
the  building  is  to  be  used  so  far  as  known  to  the  plaintiff,  in  order 
that  the  court  may  see  whether,  in  the  light  of  human  experience, 
the  particular  use  will  be  injurious.  If  the  answer  denies  the 
nuisance  and  sets  forth  a  peculiar  method  of  use,  the  effects  of 
which  are  unknown,  the  practice  now  seems  to  be,  particularly  in 
Scotland,  and  its  justice  commends  itself  to  all  courts,  to  tem- 
porarily dissolve  the  injunction  and  allow  the  experiment  to  be 
tried  to  determine  whether  an  actual  nuisance  will  result  from 
the  particular  use  in  question.' 

But  if  the  erection  will  be  a  nuisance  of  itself,  as  because  it  is 
erected  across  a  private  way,  or  so  as  to  deprive  the  plaintiff  of 
some  right  or  easement  incident  to  his  estate,  or  in  violation  of 
some  right  incident  to  the  estate  arising  under  contract,  the  erec- 
tion itself  will  be  enjoined.  As  when  the  plaintiff  s  grantor,  at 
the  time  of  the  conveyance  of  the  defendant's  estate,  imposed  a 
restriction  upon  his  grantee  against  the  erection  of  buildings  for 
any  purpose  that  would  be  a  nuisance,*  or  against  the  erection  of 
buildings  upon  a  particular  piece  of  ground  whereby  another's 
light  or  prospect  would  be  impaired.* 

Seo.  790.  Great  care  should  be  observed  in  drawing  complaints 
to  restrain  a  threatened  nuisance,  to  set  forth  fully  and  particu- 

1  Cleveland  «.  Citizens  Gas-light  Co.,  N.  Y.  452;  Allison  *>.  Watt.  4  F  (Sc) 

20  N.  J.  201.  1068 ;  Trotter  v.  Farnie,  5  W.  S.  (Sc.) 

8  Cleveland  «.  Gas  Co.,  ante;  Ross  649;  Mutter  v.  Fife,  21  Jur.  (Se)  51; 

«.  Butler,  19  N.  J.  294;  Rhodes  v.  Ross  v.  Butler,  19  N.  J.  294;  Cleve- 

Dunbar,  57  Penn.  St.  274 ;  "Weir  t>.  land  <o.  Gas-light  Co.,  20  id.  201 ;  Sel- 

Kirk,  74  id.  230 ;  Sellers  e.  Pennsylva-  lers  v.   Railroad  Co.  et  al.,  ante.    See 

nia  Railroad  Co.  et  al.,  Weekly  Notes  ante,  543,  544,  545  and  549. 

of  Cases,  vol.  1,  p.  297 ;  Brightman  v.  *  Haines  D.Taylor,  2  Ph.  209 ;  Elwell 

Bristol,  65  Me.  426.  u.  Crowther,  31  Beav.  169. 

3  A  root  «.Brown,  lMacph.(Sc)  229;  'Palmer  v.  Paul,  2  L.    J.  Ch.  154; 

Rhodes  v.  Dunbar,  57  Penn.   St.  274;  Railroad  Co.  v.  Crossland    2  J.  &  H. 

Howard  v.  Lee,  3  Sandf.  (N.  Y.)281;  579. 
Dubois  v.  Budlong,  15  Abb.  Pr.  (N.  S.) 
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larly  its  nature  and  character.  In  what  the  nuisance  will  con- 
sist, and  the  knowledge  of  the  plaintiff  as  to  the  use  in  the 
manner  described,  as  well  as  the  nature  and  character  of  the 
injury  that  will  result  to  the  plaintiff  therefrom.1  These  facts 
must  not  rest  upon  belief,  but  upon  the  actual  knowledge  of  the 
plaintiff,  which  must  be  stated  in  the  complaint,  as  well  as  the 
source  from  which  it  is  derived."  A  complaint  resting  upon 
information  and  belief  is  insufficient,  as  the  court  will  give 
the  defendant  the  benefit  of  all  doubt  unless  the  thing  is  in 
its  nature  a  nuisance,  or  is  a  prima  facie  nuisance."  If  it  is  a 
use  of  property  which  may  or  may  not  become  a  nuisance,  accord- 
ing to  the  circumstances  and  the  manner  of  its  use,  unless  the 
bill  shows  that  the  use  will  be  such  as  to  make  it  a  nuisance,  the 
injunction  will  be  denied  and  the  party  left  to  his  remedy,  when 
the  thing,  by  its  use,  becomes  a  nuisance.4 

But  it  is  generally  good  policy  where  there  are  strong  reasons 
to  believe  that  the  thing  will  be  a  nuisance,  to  institute  proceed- 
ings to  stay  its  progress,  particularly  if  its  erection  involves  large 
expenditures,  as  in  such  cases  the  party  cannot  be  charged  with 
laches,  nor  can  acquiescence  in  any  measure  be  imputed  to  him, 
and  the  diligence  used  by  instituting  the  proceedings,  operating 
as  a  notice  and  protest  against  the  use  of  the  property  in  the 
manner  contemplated,  strengthen  the  plaintiff's  equities  when  he 
asks  for  an  injunction  after  the  use  of  the  property  actually 
proves  injurious.6 

Sec.  791.  The  right  to  pure  air  is  a  natural  right  and  is  regarded 
as  incident  to  land.  Its  sensible  pollution  by  the  exercise  of  a 
noxious  trade  whereby  the  comfortable  enjoyment  of  property  is 
diminished,  is  a  nuisance,  against  which  courts  of  equity  will 
always,  in  proper  cases,  give  relief."  Slight  pollution  or  such 
pollution  thereof  as  is  fairly  incident  to  the  ordinary  use  of  prop- 

1  Thiebanlt  v.  Conover,  11  Fla.  225.  eral  v.  Cleaver,  18  Vesey,  212 ;  Mayor, 

» Adams  v.  Michael,  38  Md.  125.  etc.,  v.  Ball,  5  id.  563. 

3  Cleveland  ■».  Citizens  Gas-light  Co.,  •  Rhodes  v.  Dunbar,  57  Penn.  St.  274 ; 

20  N.  J.  201.  Ross  v.  Butler,  19  N.  J.  294 ;  Attorney- 

*  Kipon  v.  Herbert,  1  Cooper,  333 ;  General  v.  Stewart,  21  id.  224. 

SDbncer  «.   Railroad  Co.,  8  Sim.  192  ;  •  Tipping  v .  St.  Helen  Smelting  Co., 


Mohawk  B    &  Co.  v.  Railroad  Co.,  6    6  B.  &  S.  604 ;  Catlin  v.  Valentine,  9 

i.  (N.r 
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Paio-e's  Ch  (N.  T.)  557 ;  Attorney-Gen-    Paige's  Ch.  (NTT.)  574 ;  Babcocku.New 
s  York  Stock  Tark  Co.,  20  N.  J.  294. 
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erty,  are  not  regarded  as  creating  actionab'e  injuries,1  because, 
otherwise  cities  could  not  be  built  or  business  be  carried  on  in 
large  communities,  but  such  interferences  with  its  natural  condi- 
ion  as  are  not  fairly  aud  reasonably  incident  to  the  ordinary  use 
of  property,  that  render  the  surrounding  property  physically 
uncomfortable  by  reason  of  the  noxious  mixtures  communicated 
to  it,  is  a  nuisance  for  which  an  action  will  lie  at  law  for  damages, 
and  in  equity  for  an  injunction  and  damages." 

Sec.  792.  The  production  of  mere  inconvenience,  resulting 
from  the  exercise  of  a  trade,  is  not  sufficient  to  constitute  that 
trade  a  nuisance ;  *  neither  is  the  fact  that  it  renders  the  location 
less  eligible  as  a  place  of  residence  for  people  who  pay  high  rents, 
or  are  of  "  dainty  modes  and  habits  of  living ;  "  *  but  the  injury 
must  be  real  and  substantial,  and  such  as  impairs  the  ordinary  en- 
joyment, physically,  of  the  property  within  its  sphere ; "  not  meas- 
ured by  the  standard  incident  to  a  dainty  and  luxurious  mode  of 
living,  but  according  "  to  plain  and  simple  modes  and  habits " 
incident  to  persons  of  ordinary  tastes  and  sensibilities." 

Sec.  793.  Necessarily  each  case  must  stand  upon  its  own  spe- 
cial circumstances,  and  no  definite  rule  can  be  given  that  is  appli- 
cable in  all  cases,  but  when  an  appreciable  interference  with  the 
ordinary  enjoyment  of  property,  physically,  is  clearly  made  out, 
as  the  result  of  a  nuisance,  a  court  of  equity  will  never  refuse  to 
interfere,  even  though  the  actual  injury  resulting  to  the  most 
injured  is  small,  while  the  damage  to  the  party  complained  of 
will  be  great  by  having  his  business  stopped.'  Courts  do  not 
stop  to  balance  conveniences'  if  a  substantial  legal  right  is 
invaded  by  the  unlawful  exercise  of  a  trade  or  use  of  property  by 
another,  the  smallness  of  the  damage  on  the  one  side,  or  its  mag- 

1  Embrey  v.  Owen,  6  Exchq.  353 ;  6  Walter  v.  Selfe,  4  Eng.  Law  &  Eq. 
Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  15 ;    20. 

Ross  v.  Butler,  19  N.  J.  294.  '  Salvin  v.  No.  Brancepeth  Coal  Co., 

2  Huckenstine's  Appeal,  70  Penn.  St.  31  L.  T.  (N.  S.)  165  ;  Sumney  v.  Wag. 
415  ;  10  Am.  Rep.  170 ;  Tipping  ®.  St.  ner,  1  D.  M.  &  G.  616 ;  Attorney-Gen- 
Helen  Smelting  Co.,  6  B.  &  S.  608.  eral  v.  Aspinall,  2  M.  &  C.  613. 

8  Barnes  v.  Hathorn,  54  Me.  124.  8  Attorney-General  v.  Birmingham^ 

4  Ross  v.  Butler,  19  N.  J.  294 ;  Wal-    4   K.  &  J.  528 ;  Attorney-General  d, 

ter  v.  Selfe,  4  Eng.  Law  &  Eq.  20.  Colney  Hatch  Asylum,  4  L.  R.  Ch.  14a 

*  Cleveland  «.  Citizens  Gas-light  Co.. 

80  N.  J.  201. 
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nitude  on  the  other,  is  not  a  fact  ordinarily  of  any  special  weight, 
but  if  the  right  and  its  violation  is  clear,  an  injunction  will  issue 
regardless  of  consequences.1  ' 

Sec.  794.  A  person  cannot  go  on  and  build  extensive  works  and 
make  heavy  expenditures  of  money  for  the  exercise  of  a  trade  or 
business  that  will  invade  the  premises  of  another  with  smoke,  nox- 
ious vapors  or  noisesome  smells,  to  an  unwarrantable  or  unlawful 
extent,  and  then,  when  called  upon  to  desist,  turn  around  and 
claim  immunity  for  his  trade  or  business,  on  the  ground  that  to 
stop  it  would  involve  him  in  ruin ; *  nor  that  it  is  a  necessary  result 
of  carrying  on  his  trade  at  all,  and  that  he  has  adopted  the  most 
improved  methods  known  to  science,  or  which  human  skill  has 
devised,"  nor  that  his  trade  is  a  useful  one,4  and  beneficial  to  the 
community "  or  to  the  nation,"  or  that,  by  bringing  a  large  num- 
ber of  workmen  into  the  neighborhood,  it  has  enhanced  the 
value  of  the  plaintiffs  property,'  for,  although  his  trade  may  be 
a  lawful  one,  and  conducted  with  the  highest  regard  to  producing 
as  little  injury  as  possible;  while  it  may  be  that  the  injury  pro- 
duced from  it,  is  a  necessary  incident  to  the  exercise  of  the  trade 
at  all,  and  while  to  stop  it  may  be  injurious  to  him,  may  involve 
him  in  ruin  even,  yet  these  facts  cannot  protect  him ;  if  the  plain- 
tiff 's  rights  are  clear,  and  the  nuisance  conclusively  established, 
his  works  must  be  stopped,  regardless  of  consequences  to  him, 
"  for  he  ought  to  have  established  his  trade  in  great  commons 
or  waste  places,  away  from  great  cities  and  human  habitations.'" 
Neither  will  the  fact  that  when  he  erected  his  works  no  houses 
were  near,  but  that  the  plaintiff  has  come  to  his  works,  in  any 
measure  operate  to  protect  him,"  for  he  should  have  taken  the 
precaution   to  purchase  enough  of   the  surrounding  property 

'  Webb  v.  Portland  Manufacturing        *  Beardmore  v  Treadwell,  7  L.  T.  (N. 

Co    3  Sum.  (tJ.  S.)  334 ;  Reid  v.  Gifford,  S.)  207. 

Hopkins*  Ch.  (N.  Y.)  225 ;  Tipping  v.        6  Poynton  o.  Gill,  1  Bolle's  Abr.  140. 
St  Helen  Co ,  6  B.  &  S.  608 ;  Boberts        6  Bes  Publica  v.  Caldwell,  1  Dallas 

v.  Clarke,  18  L.   T.  (N.  S.)  49;  Lus-  (U.  S.)  169. 
combe  v.  Steere,  17  id.  229.  '  Gile  j.  Stevens  13  Gray,  146 ;  Fran. 

»  Attorney-General  v.  Leeds,  5  L.  R.  cis  v.  Schoellkoppi,  53  N.  Y.  156. 
Ch    583  •  Tipping  v.  St.  Helen  Smelt-       8  Poynton  v.  Gill,  Bolle's  Abr.  140. 
ins:  Co    6  BT  &  S.  608 ;  Attorney-Gen-        '  Bex  v.  Neil,  C.  &  P.  485 ;  Brady  v 

erll  v.  Colney  Hatch  Lunatic  Asylum,  Weeks,  3  Barb.  (N  Y)  156  ;  Cathn  v 

4  L.  R.  Ch.  143.  Valentine,  9  Paige  (N.  Y.)  575. 

»  Ryland  ■».  Fletcher,  1 L.  B.  Ex.  169. 
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when  he  built  his  works,  to  prevent  the  possibility  of  such 
results.  By  setting  up  his  trade  in  the  suburbs  of  a  town,  away 
from  human  habitations,  he  could  not  preclude  others  from  com- 
ing there  to  occupy  their  lands  for  any  of  the  ordinary  or  lawful 
purposes  to  which  they  might  desire  to  devote  it,  and  he,  by 
neglecting  to  purchase  enough  of  the  surrounding  property  to 
protect  him  from  such  contingencies,  must  take  the  consequences 
of  his  folly,  and  move  his  works  still  further  into  uninhabited' 
districts.1 

Sec.  795.  While  in  determining  the  question  of  nuisance,  the 
fact  that  the  locality  is  in  a  measure  given  up  to  noxious  trades, 
will  not  deprive  a  party  of  his  remedy  either  at  law  or  in  equity, 
against  one  whose  works  are  an  actual  nuisance,"  yet,  if  the 
locality  is  wholly  or  principally  given  up  to  trades  of  a  noxious 
character,  and  the  plaintiff  has  himself  devoted  a  part  of  his  prem- 
ises to  business  purposes,  which  in  a  measure  contribute  to  the 
nuisance,  he  cannot  by  using  a  portion  of  his  building  for  a 
dwelling  acquire  any  superior  right  over  other  property  owners 
in  the  neighborhood."  The  locality  is  always  proper  to  be  con- 
sidered as  well  as  the  uses  to  which  it  is  devoted,  but  it  in  no 
measure  operates  as  a  defense,  unless  it  has  been  given  up  to 
noxious  trades  for  the  prescriptive  period,*  nor  then,  if  the  owner 
of  the  nuisance  complained  of  has  not  acquired  a  prescriptive 
right  to  carry  on  the  trade  there,  if  it  sensibly,  or  appreciably, 
increases  the  nuisance  existing  in  the  locality.'  Neither  does  a 
prescriptive  right  to  carry  on  a  noxious  trade,  warrant  an  increase 
of  the  business  so  as  to  increase  the  nuisance.'  The  right  is  only 
commensurate  with  the  use,  and  though  a  noxious  trade  has  been 
carried  on  for  a  century,  in  a  given  locality,  which  was  productive 
of  no  special  injury,  yet,  if,  by  reason  of  an  increase  of  the  busi- 

1  Brady  v.  Weeks,  8  Barb.  (N.  T.)  *  Tipping  t.  St.  Helen  Smelting  Co., 
156 ;  Catlin  <e.  Valentine,  9  Paige  (N.  6  B.  &  S.  608  ;  Huckenstine's  Appeal, 
Y.)  575.  70  Penn.  St.  415, 10  Am.  Rep.  170. 

2  Cleveland  u.  Citizens  Gas-light  s  Huckenstine's  Appeal,  70  Penn.  St. 
Co.,  20  N.  Y.  201 ;  McKeon  «.  See,  4  415 ;  10  Am.  Eep.  170 ;  Robinson  t> 
Robt.  (N.  Y.)  449  ;  Crump  t.  Lambert,  Baugh,  31  Mich.  291. 

8  L.  R.  Eq.  409  ;  Milligan  v.  Elias,  19  6  Baakhardt  ®.  Houghton,  27  Beavan, 

Abb.  Pr.  (N.  Y.)  N.  S.  425;  Lawlor  v.  Potter,  1  Hannay  (N.  B.), 

»  Gilbert    v.  Showerman,  23  Mich.  328 ;  Tipping  v.  St.  Helen  Smelting 

448;  Doellner  v.  Tynan,  31  How.  Pr.  Co.,  6  B.  &  S.  608 
(N.  Y.)  176. 
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ness  or  a  change  in  its  character  or  use,  it  comes  to  produce 
injury,  becomes  a  nuisance,  the  party  is  liable  for  all  excess  of 
injury  beyond  his  right,  and  equity  to  that  extent  will  enjoin 
him.1 

Sec.  796.  A  party  may,  by  laches,  deprive  himself  of  an  equi- 
table remedy  against  a  nuisance.  Thus,  if  a  party  sleeps  on  hia 
rights  and  allows  a  nuisance  to  go  on  without  remonstrance  or 
rather  without  taking  measures  either  by  suit  at  law  or  in  equity 
to  protect  his  rights,  and  allows  the  party  to  go  on  making  large 
expenditures  about  the  business  which  constitutes  the  nuisance, 
he  will  be  regarded  as  guilty  of  such  laches  as  to  deprive  him  of 
equitable  relief,  particularly  until  the  right  has  first  been  settled 
at  law.3  And  where  the  delay  is  also  coupled  with  an  acquiesc- 
ence, he  will  be  deprived  of  all  equitable  relief,8  and  may  be 
placed  in  a  position  where  the  court  will  enjoin  him  from  pro- 
ceeding against  the  nuisance  at  law,'  or  even  to  prevent  the 
recovery  of  a  judgment  obtained  therefor  in  a  court  of  law.* 

Sec.  797.  A  party  affected  by  a  nuisance  cannot  sleep  upon 
his  rights  and  delay  and  temporize  and  excuse  himself  upon  the 
ground  that  he  expected  some  one  else,  affected  by  the  nuisance, 
to  move  in  the  matter.  It  is  his  business  to  protect  and  look  out 
for  his  own  rights.'  But  the  party  will  not  be  estopped  from 
ultimate  relief  in  a  court  of  equity  by  mere  delay  after  his  rights 
have  been  settled  at  law,  if  he  has  done  nothing  amounting  to 
active  acquiescence  in  the  nuisance.' 

'  Oldaker D.Hunt,  19  Beav.  485;  Bob-  Ph.  209;  Society  v.  Low,  17  N.  J.  19; 

ertson  v.   Stewart,  9  G.  &  M.  (C.  S.)  Gray  «.  Bailroad  Co.,  1  Grant's  Cas. 

jog  (Penn.)  412;    Swaine    v.   Seamens,  9 

»  Carlisle  v.  Cooper,  20  N.  J.  599 ;  Mor-  Wall.  (U.  S.)  254 ;  Irvine  v.  Irvine,  id. 

ris,  etc.,  Bailroad  Co.  v.  Prudden,  id.  618.                                                     . 

530 ■  Goodwin  e.  Canal  Co.,  18  Ohio  St.  6  St.  Helen  Smelting  Co.  a.  Tipping, 

169  ;  Birmingham  Canal  Co.  «.  Lloyd,  1  L.  B.  Ch.  App.  66. 

18  Vesey  515;  Pulling  v.  Bailroad  Co.  6  Morris  v.  Prudden,  20  N.  J.  530; 

33  L.  J.  (Ch.)  505 ;  Marker  v.  Marker,  Attorney-General  v.  Bailroad  Co.,  24 

9  How.  1, 16 ;  Williams  v.  Earl  of  Jer-  N.  Y.  49.                   „„  „  ,  .,™  „ 

sev  Cr   &  Ph  92  ;  Hilton  *.  The  Earl  '  Meigs  e.  Lester,  23  N.J.  199;  Canal 

of  Granville  Cr  &  Ph.  284.  Co.  «.  King,  16  Beav.  643 ;    Jones  o. 

a  Bankhardt  u.  Houghton,  27  Beav.  Canal  Co.,  2  Molloy,  319 ;  Williams  v. 

425  Earl  of  Jersey,  Cr.  &  Ph.  92  ;  Coles  «. 

'Houghton    d.    Bankhardt,    ante;  Simms,  5  D  M  &  G.  1 ;  Attorney-Gen- 

Hentz  v  Long  Island  Bailroad  Co.,  13  eral «  Board  of  Health,  2  Jur  (N.  S  ) 

Barb.  (N.  Y.)  647;  Haines  «.  Taylor,  2  180 ;  Eamsden  *.  Dyson,  1L.E.H.L, 
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Sec.  798.  As  to  what  constitutes  an  acquiescence  in  a  nuisance, 
to  the  extent  to  deprive  a  person  of  equitable  relief,  as  well  as  to 
constitute  an  equitable  estoppel,  so  that  a  court  of  equity  will 
restrain  a  party  from  proceeding  at  law  to  recover  damages  aris- 
ing from  a  nuisance,  it  may  be  said  that  mere  delay  for  several 
years  in  bringing  an  action  will  not  of  itself  constitute  an  acqui- 
escence. Neither  will  an  actual  assent  to  the  erection  of  the 
nuisance,  and  active  participation  in  its  erection,  unless  the  party 
had  reason  to  suppose  that  the  erection  would  be  a  nuisance.1 
But  if  the  thing  or  erection  is,  of  itself,  or  in  the  use  of  which  it 
is  to  be  devoted,  in  its  nature  a  nuisance,  assent  thereto  or  active 
acquiescence  therein  is  such  an  acquiescence  as  will  deprive  a 
party  of  an  equitable  remedy,"  and,  after  the  erection  is  com- 
pleted, and  by  its  use  has  become  a  nuisance,  if  the  party,  with- 
out taking  measures  to  stop  the  nuisance  by  suit,  allows  the  owner 
to  go  on  and  make  large  additions  thereto,  or  expend  money 
upon  the  same  in  its  repair,  this  will  operate  as  an  equitable 
estoppel,  which  will  warrant  a  court  of  equity  in  restraining  pro- 
ceedings at  law  for  damages  arising  from  the  nuisance.*  But  in 
order  to  constitute  such  an  estoppel  there  must  be  "  wrong  on  one 
side  and  freedom  from  blame  on  the  other." 4  The  acts  of  the 
party  affected  by  the  nuisance  must  have  been  such  as  to  make 

129  ;  Goldsmid  a.Tunbridge  Wells  Co.,  lor,  2  Ph.  209  ;  Greenhalgh  v.  B.  B. 

1  L.  B.  Ch.  349 ;  Bumlins  v.  Wickham,  Co.,  3  M.  &  C.  784 ;  Canal  Co.  t>.  King, 

3  D.  &  J.  304;   Landmexborough  v.  2  Sim.  (N.  S.)  87;  Stakes  a.  Singers,  31 

Bower,  2  L.  T.  205 ;  Eoads  Co.  v.  Bail-  E.  C.  L.  92 ;  8  E.  &  B.  31 ;  Crossly  v. 

road  Co.,  1  Ba.  Ca.  653;  Western  v.  Lightowler,  2   L.    E.  Ch.  App.  478; 

McDermott,  2  L.  B.  Ch.  App.  72;  Bar-  Corning  <o.  Troy  Nail,  etc.,  Co.,  34 

ker  v.  Bailroad  Co.,  Ba.  Ca.  401.  Barb.  (N.  Y.)  485 ;  40  N.  T.  191. 

1  The  acquiescence  must  be  .such        s  Great  Western  B.  B.  Co.  v.  Oxford, 

that,  to  allow  the  party  to  proceed  to  etc.,  B,  B  Co.,  3  D.  M.  &  G.  341 ;  Wood 

recover    damages    for   the  nuisance,  v  Sutcliffe,  2  Sim.  (U.  S.)  163 ;  8  Eng. 

would  operate  as  a  fraud  upon  the  de-  Law  &  Eq.  217 ;  Helms  v.  McFadden,  18 

fendant.     The  mere  standing  by  and  Wis.  191. 

seeing  the  works  going  on  without  ob-        3  Attorney-General  v.  R.  R.  Co.,  24 

jection  is  not  sufficient.     The  business  N.  J.  49  ;  Heiskell  «.   Gross,  7  Phila. 

must  be  such  that,  in  its  very  nature,  (Penn.)  317. 

it  is  a  nuisance.    If  it  is  only  a  busi-        4  Batchelder  v.  Sanborn,  4  Foster  (N. 

ness  which  may  or  may  not  become  a  H.),  474.    A  person  who  acts  in  ignor 

nuisance  acquiescence  is  no  estoppel,  ance  of  his  rights  will  not  generally 

Bankhardt  v.  Houghton,  27  Beav.  430 ;  be  prejudiced  thereby.    Lewis  v.  San 

Meigs  v.  Lester,  20  N.  J.  199 ;  Carlisle,  Antonio,  7  Texas,  288;  B.  E.  Co.  v.  B. 

etc.,  v.  Cooper,  21  id.  599 ;  Heiskell  v.  B.  Co.,  3  D.  M.  &  G.  341 ;  Dickson  v. 

Gross,  7  Phila.  (Penn.)  317.   Nor  where  Green,  24  Miss.  612  ;  Calhoun  v.  Eich- 

the  erection  is,  in  fact,  a  nuisance,  if  it  ardson,  30  Conn.  210 ;  Mitchell  v.  Lea. 

has  been  productive  of  no  damage,  vett,  id.  587. 
Heiskell  v.  Gross,  ante ;  Haines  v.  Tay- 
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any  attempt  on  his  part  to  stop  the  nuisarice  or  recover  damages 
therefrom  a  positive  fraud.  Therefore,  the  thing  must,  in  its 
very  nature,  have  been  a  nuisance,  and  of  such  a  character  that 
the  party  assenting  was  charged  with  notice  of  the  full  extent  of 
its  noxious  character,  and  the  probable  injury  that  would  arise 
therefrom.1  If  the  thing  was  something  which  might  or  might 
not  become  a  nuisance,  according  to  the  circumstances  of  its  use, 
he  would  not  be  estopped  unless  he  knew  the  precise  method  of 
its  use,  and  was  fairly  chargeable  with  notice  of  its  results."  So 
too  if  the  party  making  the  erection  has  done  or  said  anv  thing 
in  reference  to  his  use  of  the  property,  and  its  results  that  has 
misled  the  party,  no  estoppel  can  be  asserted,"  or  if  the  trade  or 
business  has  been  carried  on  in  a  small  way,  without  injurious 
results,  a  neglect  to  remonstrate  against  an  enlargement  of  the 
works  will  not  amount  to  an  estoppel,  unless  the  party  was  fairly 
chargeable  with  knowledge  that  their  use  as  enlarged  would  result 
in  an  actual  nuisance.' 

So,  too,  if  the  only  acquiescence  claimed  is  in  allowing  the 
party  to  go  on  and  make  expenditures  in  his  business,  without 
expenditures  in  erections  or  repair  of  the  same,  courts  will  not 
generally  treat  that  as  such  an  acquiescence  as  deprives  a  party 
of  equitable  relief  after  the  right  has  been  determined  at  law.' 

A  party  must  not  sleep  upon  his  rights,  when  such  delay 
operates  as  an  acquiescence  in  a  wrongful  act  injurious  to  him, 
particularly  when,  by  reason  of  such  delay,  the  other  party  goes 
on  and  expends  money  in  his  erections  and  about  his  business 
and  is  thus  subjected  to  loss  that  proper  and  timely  action  on  the 
part  of  the  plaintiff  would  have  prevented.  If  he  does,  when  he 
goes  into  a  court  of  equity  for  relief,  he  will  be  told  that  he  has 
come  too  late,  and  is  without  equitable  relief." 

'  Johnson  v.  Wyatt,  2  D.  J.  &  S.  18 ;  Williams  v.  Earl  of  Jersey,  Cr.  &  Ph.  92. 

Bankhardt  -a.  Houghton,  27  Beav.  240.  But  mere  delay,  so  long  as  the  parties 

8  Bankhardt     v.    Houghton,    ante ;  remain  in  statu  quo,  will  not  deprive  a 

Qreenhalgh  v.  R.  R.  Co.,  3  M.  &  C.  party    of    equitable     relief.     Gale  v. 

784.  Abbott,  8  Jar.  (N.  S.)  987  ;  Carlisle  v. 

8  Davies  v.  Marshall,  10  C.  B.  (N.  S.)  Cooper,  20  N.  J. ;  Heiskell  t.  Gross,  7 

711 ;  Rawlins  v.  Wickham,  3  D.  &  J.  Phil.  (Penn.)  317 ;  3  Phil.  (Penn.)  363 ; 

304.  Gordon  «.  R.  R.  Co.,  5  Beav.  233.  The 

4  Bankhardt  v.  Houghton,  ante.  question  as  to  whether  a  delay  long  or 

5  Archbald  v.  Scully,  9  H.  L.  388.  short  will  operate  to  estop  an  asser- 
•  Attorney-General  v.  R.  R.  Co.,  24  tion  of  a  right,  depends  entirely  upon 

N.  3.  49 ;  Meigs  n.  Lester,  20  N.  J.  199 ;    what  has  been  done    by  the  parties, 
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Sec.  799.  In  this  country,  as  well  as  in  England,  unless  the 
party  has  done  something  to  deprive  himself  of  an  equitable 
remedy  to  restrain  a  continuous  nuisance,  after  the  question  of 
nuisance  has  been  determined  in  a  court  of  law,  an  injunction 
will  be  granted  even  though  no  actual  damage  results  therefrom.1 
But  if  the  injury  is  trifling,  and  the  nuisance  temporary,  and  the 
party  has  an  adequate  remedy  at  law,  the  courts  will  sometimes 
refuse  to  interfere,  when  the  inconvenience  and  damage  resulting 
to  the  defendant  will  be  much  greater  by  its  interference  than  the 
injury  to  the  plaintiff  will  be  if  the  remedy  is  denied.*  But,  if 
the  nuisance  is  a  constantly  recurring  grievance,  the  court  will 
interfere  as  a  matter  of  course,  to  prevent  interminable  litigation 
and  a  multiplicity  of  suits." 

Seo.  800.  The  acts  of  several  persons  acting  separately  and 
without  concert,  and  entirely  and  independent  of  each  other,  may 
together  constitute  a  nuisance,  when  the  acts  of  either  one  alone 
would  not  create  it,  and  such  parties  may  be  joined  as  defendants 
in  a  bill  for  an  injunction.4 

Seo.  801.  It  would  be  impossible  to  give  all  the  instances  in 
which  courts  of  equity  have  interfered,  or  refused  to  interfere  in 
cases  of  nuisance.  It  is  enough  to  say  that  when  the  right  is 
clear,  and  the  nuisance  established,  a  court  of  equity  will  always 
interfere,  if  the  nuisance  results  from  an  unlawful  act,6  is  contin- 
uous in  its  nature,'  or  if  only  temporary,  if  it  is  not  adequately 
compensable  in  damages.'  Injunctions  have  been  granted  to 
prevent  the  erection  of  slaughter-houses  in  the  vicinity  of  dwell- 
ings, even  where  the  neighborhood  had  been  in  a  measure  given 

whether  the  delay  has  changed  their  Hopkins'  Ch.  (N.  T.)  146 ;  Pollitt  v. 

status.      Archbald  «.  Scully,  9  H.  L.  Long,  58  Barb.  (N.  T.)  20  ;  Gardner  v. 

388.  Newburgh,  2  Johns.  Ch.  (N.  Y.)  162; 

1  Webb  v.  Portland  Manufacturing  Case  v.  Haight,  3  Wend.  (N.  T.)  632  ; 

Co.,  3  Sum.  (U.  S.)  485  ;  Reid  v.  Gifford,  Arthur  v.  Case,  1   Paige's  Ch.  (N.  Y.) 

Hopkins'  Ch.  (N.  T.)  416  ;  Goodson  v.  417 ;  Belknap  n.  Trimble,  3  id.  577 ; 

Richardson,  9  L.  R.   Ch.  App.  225;  Corning  v.  Troy  Nail,  etc.,  Co.,  40  N. 

Wilts   v.   Waterworks  Co.,  id.   465;  Y.  191 ;  34  Barb.  (N.  Y.)  485. 

Bassett  ®.  Company,  47  N.  H.  *  Thorpe  v.  Brumfitt,  8  L.  R.  Ch.  609. 

s  Richards  v.  Phoenix  Co.,  57  Penn.  6  Rochester  v.  Curtis,  Clarke's   Ch. 

St.    294;    Huckenstine's    Appeal,   70  (N.  Y.)  336. 

id.  190;  10  Am.  Rep.  170;  Cooke  v.  •  Pollitt  r>.  Long,  58  Barb.  (N.  Y.)  20 ; 

Forbes,  5  L.  R.  166.  Corning  v.  Troy  Nail,  etc.,  Co.,  40  N. 

8  Sutcliffe  e.  Wood,  8  Eng.  Law  &  T.  191. 

Eq.  217 ;  Parker  v.  Winnepisogee  Co.,  *  Reid  v.  Gifford,  8  Hopkins'  Ch.  (N. 

2  Black  (IX.  S.),  565;  Reid  d.  Gifford,  T.)  146. 
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up  to  trades  of  a  noxious  character.1  To  prevent  the  continuance 
of  the  business  of  slaughtering  cattle  in  the  vicinity  of  dwellings, 
even  when  the  slaughter-house  was  erected  before  any  dwellings 
were  erected  in  the  vicinity.'  To  restrain  tbe  erection  of  glue 
works ;  *  of  works  for  the  preparation  of  blood  as  an  ingredient 
for  Prussian  blue  ; 4  of  melting  houses  and  fat  boiling  establish- 
ments ;  *  bone  boiling  establishments ; "  establishments  for  the 
preparation  of  tripe ; T  for  the  manufacture  of  gas ; '  cattle 
yards ; "  the  burning  of  bricks  near  dwellings ; 10  planing  mills 
emitting  dense  volumes  of  smoke ; "  potteries ; 1S  the  use  of  min- 
eral coal  as  fuel ; 1S  the  burning  of  lime  kilns ; "  the  maintenance 
of  livery  stables  near  dwellings,  impairing  their  comfort  by  nox- 
ious stenches,  noise  and  drawing  flies  to  the  vicinity ; 1B  a  turpen- 
tine distillery ;  "  the  carrying  on  of  noisy  trades  near  a  dwelling 
at  unreasonable  hours,"  or  so  as  to  impair  its  comfortable  enjoy- 
ment;18 or  so  as,  by  agitating  and  varying  sounds  and  motions, 
to  produce  actual  injury  to  property ; "  or  the  performance  of 
brass  bands  in  the  vicinity  of  dwellings,  collecting  crowds  and 
impairing  the  comfortable  enjoyment  of  property ; 20  or  a  regatta 
near  a  dwelling  collecting  a  crowd;81  or  running  railroad 
cars  near  a  church  on  the  Sabbath,  and  letting  off  steam,  blowing 
the  whistle  and  ringing  the  bell  so  as  to  disturb  divine  worship 
there,  and  injure  the  value  of  the  property  for  church  purposes." 
The  pollution  of  water,"  so  as  to  impair  its  use  for  domestic 

1  Kelt  d.  Lindsay,  17  F.  C.  (Sc.)  677 ;  u  Hutching  v.  Smith,  63  Barb.  (N.  T.) 

Davidson  v.  Oliphant,  id.  491.  252. 

8  Brady  v.  Weeks,  3  Barb.  (N.  T.)  15  Aldrich  <o.  Howard,  4  Ames  (R.  I.), 

156  :  Catlin  v.  Valentine,  9  Paige's  Ch.  93. 

(N  Y  )  575  "  Simpson  v.  Justice,  8  Ired.  (N.  C.) 

«'  Charity's.  Riddle,  14  F.  C.  (Sc.) 237.  115. 

*  Jamieson  v.  Hillcote,  12  F.  C.  (Sc.)  "  Dennis  v.  Eckhardt,  54  Penn.  St. 
424  274. 

«  Peck  «.  Eider,  3  Sandf .  (N.  Y.)  126.  "  Ball  v.  Ray.  8  L.  R.  Oh.  467. 

«  Meigs  v.  Lester,  20  N.  J.  199.  "  McKeon  v.  See,  51  N.  Y.  571. 

'  Farquhar  v.  Watson,  17  F.  C.  (Sc.)  "     *>  Walker  «.  Brewster,  5  L.  R.  Eq.  25 ; 

092  Inchbald  v.  Barington,  4  L.  R.  Ch.  388. 

^Cleveland   v.    Citizens    Gas-light  "  Bostock  0.  No.  Staffordshire  R.  R. 

Co    20  N.  J.  201 ;  Broadbent  0.  Impe-  Co.,  19  Eng.  Law  &  Eq.  449. 

rial  Gas  Co    7D.O.&M.  700.  "  First  Baptist  Church,  etc.  0.  R.  R. 

•  Babcock®.  N.  J.  Stock  Yard  Co..  Co.,  5  Barb.  (NY)  79. 

20  N  J  296  ss  Holsman  v.  Boiling  Spring  Bleach- 
••FusileerY  Spalding,  2  La.  773;  ing  Co.,  1  McCarter(S.  J.),  342;  Gold- 
Walter  «.  Selfe,  4  Eng.  Law  &  Eq.  20.  smid  v.  Tunbndge  Wells,  1  L.  R.  Ch. 
»  Duncan  «.  Hayes,  22  N.  J.  23.  App.  379;  Attorney-General  v.  Leeds, 
-»  Ross  v  Butler,  20  N.  J.  294  5  L.  R.  Ch.  583 ;  Attorney-General  v. 
■a  Campbell  v.  Seaman,  2  N.  Y.  Sup.  Birmingham. 
Ct.  Rep.  231. 
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purposes'  or  manufacturing  purposes,'  or  so  as  to  cause  the  emis- 
sion of  noxious  smells,*  or  so  as  to  destroy  it  for  the  purpose  of 
furnishing  it  for  domestic  use,4  or  so  as  to  injure  the  navigability 
of  the  stream,"  or  so  as  to  impair  the  value  of  wharf  property,' 
and  in  fact  it  may  be  said  that  a  eourt  of  equity  has  concurrent 
jurisdiction  with  a  court  of  law  in  all  cases  of  actual  nuisance, 
and,  whatever  is  regarded  as  a  legal  nuisance,  producing  injury 
to  property  or  rights,  will,  in  a  proper  case  for  equitable  relief, 
be  restrained  by  it."  To  enumerate  all  the  special  instances, 
would  be  an  endless,  as  well  as  utterly  useless  task,  for  the  fact 
that  a  nuisance  has  been  restrained  in  one  case,  furnishes  no 
reason  why  it  should  be  refused  or  granted  in  another,  as  each 
case  must  stand  upon  its  own  facts,  circumstances  and  equities, 
and  no  definite  or  precise  standard  can  be  given.  But  in  all 
cases  where  the  right  is  clear,  the  nuisance  established,  and 
there  is  nothing  in  the  conduct  of  a  party  that  disentitles  him 
to  relief,  and  there  is  not  a  complete  and  perfectly  adequate 
remedy  at  law,  a  party  may  always  apply  to  a  court  of  equity 
with  the  fullest  confidence  of  receiving  all  the  relief  which, 
under  the  circumstances  of  the  case,  it  can  afford.7 

Seo.  802.  The  same  jurisdiction  is  exercised  over  nuisances 
relating  to  interferences  with  rights  to  water,  as  to  other 
nuisances,  and  a  court  of  equity  will  interfere  to  restrain 
the   diversion  of  water  from  a  mill,8  or  from  the  lands  of 

>  Vedder  B.Vedder,  1  Den.  (N.Y.)  357.  «.  Crowther,  31  Beav.  163 ;  Robinson 

!  Carhart  v.  Auburn  Gas-light  Co.,  v.  Byron,  1  Bro.  C.  C.  588 ;  Tipping  «. 

23  Barb.  (N.  Y.)  497.  Eckersley,2  K.  &  G.   264;  "Wilts  v. 

8  Attorney-General  o.  Bradford  Canal  Swinton  Waterworks  Co.,  9  L.  R.  Ch. 

Co.,  2  L.  R.  71;  Attorney-General  v.  426;  Rochdale  Canal  Co.  •».  King,  16 

Steward,  20  N.  J.  415  ;  Babcock  e.  N.  Beav.   630 ;  Gardner  v.  Newburgh,  2 

J.  Stock  Yard  Co.,  20  N.  J.  Johns.  Ch.  (N.  Y.)  162 ;  Lyon  v.  Mc- 

*  Goldsmid  v.  Tunbridge  "Wells,  1  L.  Laughlin,  32  Vt.  423 ;  Corning  «.  Troy 

R.  Ch.  App.  161.  Nail,  etc.  Co. ,  34  Barb.  (N.  Y.)  488. 

6  Philadelphia  v.  Gilmartin,  71  Penn.  In  Lyon  v.  McLaughlin,  supra,  the 

St.  140.  court  say  that  in  cases  of  this  charac- 

6  Hudson  R.  R.  Co.  «.  Loeb,  7  Robt.  ter  where  the  invasion  of  one's  right 

(N.  Y.)  415.  to  water  is  of  a  continuous  nature,  an 

1  Cleveland  s.  Citizens  Gas-light  Co.,  injunction  is  not  only  permissible  but 

20  N.  J.  201.  is  the  proper  remedy,  upon  the  ground 

8  Webb  v.  Portland  Manufacturing  that  the  damages  are  necessarily  of  an 

Co.,  3  Sumner  (TJ.  S.),  334 ;  Reid  v.  Git  indefinite  nature  and  not  susceptible 

ford,  Hopkins'  Ch.  (N.Y.)  146 ;  Cott  v.  of  proper  estimation.     Tuolumne  «. 

Lewiston,  36  N.  Y.  217;   Crocker   «.  Chapman,  8  CaL  392. 

Bragg,  10  Wend.  (N.  Y.)  260;  Elwell  But  in  order  to  warrant  an  injonc- 
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another,'  or  to  prevent  an  unlawful  or  excessive  use  of  water,"  or 
to  prevent  its  wrongful  detention,"  or  to  prevent  its  unnatural  and 
improper  discharge  upon  lower  lands,4  or  to  prevent  its  being  raised 
so  as  to  flood  another's  land,*  or  so  as  to  cut  off  the  drainage  of  his 
lands,"  or  so  as  to  destroy  his  wells  or  springs,7  or  so  as  to  make 
his  land  wet  and  spongy,'  or  so  as  to  cause  water  to  percolate 
into  his  cellar,9  or  so  as  to  impair  the  quality  of  the  water  for 
manufacturing  or  other  purposes,"  and  generally,  in  all  cases 
where  by  the  use  of  water  a  legal  right  is  invaded,  which  is  of 
a  continuous  nature,  or  threatens  to  be  continuous,  and  the 
injury  is  irreparable,  or  there  is  no  proper  and  adequate  redress 
in  a  court  of  law,  equity  will  interfere  not  only  to  settle  the 
rights,  but  to  restrain  the  wrong,  and  fix  the  damages  resulting 
from  the  nuisance.11  But,  where  there  is  an  ample  remedy  at 
law,  equitable  jurisdiction  will  not  be  exercised  until  after 
verdict." 

Sec.  803.  So,  too,  equity  will  restrain  excavations  in  the  adjoin- 
ing soil  of  another  so  as  to  prevent  the  falling  away  of  another's 
soil  "  where  no  burdens  that  materially  increase  the  lateral  pres- 
sure have  been  placed  thereon,"  and  will  interfere  even  where 
buildings  are  standing  upon  the  land  if  it  appears  that  they  do 
not  sensibly  add  to  the  lateral  pressure."    So  too,  where  land  is 

tion  the  interference  with  the  water  s  Robinson  v.  Byron,  1  Bro.  C.  C.  588; 

must  be  plain  and  sensible,  and  such  as  White  v.  Forbes,  Walk.  (Mich.)  112. 

clearly  operates  as  an  invasion  of  the  6  Bassett  v.  Company,  47  N.  H.  578. 

plaintiff's  right.     Shreeve  v.  Voorhees,  '  Williams  v.  Morland,  2  B.  &  C.  910; 

2  Green  (N.  J.),  25.  Ware  v.  Regents  Canal  Co.,  3  D.  &  G. 

1  Crocker  «.  Bragg,  10  Wend.  (N.  T.)  212. 

260;  Dnke  of  Buccleugh  v.  Metropoli-  8  Bassett  t>.  Company,  47  N.  H. 

tan  Board  of  Works,  5  H.  L.  518.  9  Wilson  v.  City  of  New  Bedford, 

8  But  it  must  be  alleged  in  the  bill,  108  Mass.  261 ;  11  Am.  Rep.  352. 

and  proved  on  the  hearing  that  the  in-  ,0  Carhart  v.  Auburn  Gas-light  Co., 

jury    is     irreparable.    Marble  &  Slate  22  Barb.  (N.  Y.)  497. 

Co  v  Adams  et  al.,  46  Vt.  434  ;  Lyon  »  Lyons  v.  McLaughlin,  32  Vt.  423. 

v.  McLaughlin,  32  id.  423  ;  Coe  v.  Win-  12.  Laney  «.  Jasper,  39  111.  46.    But  be- 

•„„„~^>  t  ,L   nn     Q7  1ST    TT    9tt  ■  cause  he  has  a  remedy  at  law  for  a  nul- 

nepiseogee  .Lake   Oo.,  6i  ss .  n..  ago,  BanCBt  he  ^u  not  necessarily  be  denied 

Wright  v.  Moore,  38  Ala.  59o.  But  an  injunction  to  restrain  its  continuance, 
contra  see  Snrague  C.Rhodes,  4  R.  L  McGinness  v.  Adriatic  Mills,  IMMass.  177. 
o[y«  •  13.  Dent  v.  Auction  Mart  Co. ,  35  L.  J.  Ch. 

»  Pollitt  v.  Long,  58  Barb.  (N.T.)  55.  u"  Elchardson  U.Vermont  Central  Eail- 

*  Bemis  v.  Upham,  13  Pick.  (Mass.)  road  Co.,  25  Vt.  438 ;  Hunt  v.  Peake,  Johns. 

169;    Ballon  V.    Inhabitants,  4  Gray  gh-(^D|»  n°:  B°n°ml  "•  Backhouse,  9 

(Mass.),  324 ;  Potior  v.  Burden,  38  Ala.  15.  st6roynan  v.  Knowles, 6  H.  &  N.  454 ; 

693.  Roberts  v.  Haines,  6  B.  &  B.  643. 
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directly  or  indirectly  dependent  upon  other  land  for  support  it 
will  prevent  excavations  that  will  cause  that  land  to  subside  so  as 
to  injure  lands  lying  adjoining  thereto.1  But  where  the  soil  has 
been  removed  adjoining  the  lands  of  another,  and  replaced  by  an 
artificial  support,  no  right  exists  for  the  support  of  such  artificial 
structure  or  wall,  and  a  court  of  equity  will  not,  except  where 
the  right  is  given  by  contract,  express  or  implied,  or  by  grant, 
interfere  to  prevent  excavations  in  the  adjoining  soil,  that  threaten 
even  the  destruction  of  such  wall  or  artificial  support,  or  the  build- 
ings erected  thereon.8  So  a  court  of  equity  will  interfere  to  pre- 
vent a  removal  of  minerals  that  will  cause  a  subsidence  of  or 
injury  to  the  surface,'  even  though  there  are  buildings  thereon, 
when  they  do  not  sensibly  increase  the  vertical  pressure,*  unless 
the  right  is  expressly  given  by  deed.6  But  if  the  party  owning 
the  surface  has  erected  buildings  thereon  that  sensibly  increase 
the  pressure,  he  is  not  entitled  to  relief  as  to  them."  So,  too, 
where  buildings  adjoining  each  other  have  leaned  upon  each  other 
for  support,  for  the  prescriptive  period  to  the  knowledge  of  the 
parties,  either  party  will  be  restrained.'  So  where  houses  have 
been  erected  by  the  same  owner  mutually  dependent  upon  each 
other  for  support,  and  neither  capable  of  standing  without  the 
aid  of  the  other  and  sells  the  houses  to  different  persons,  either 
party  will,  so  long  -as  the  walls  are  sufficient  for  that  purpose,  be 
restrained  from  pulling  down  his  house  to  the  injury  of  the  other.' 
But  when  the  houses  or  walls  fall  into  decay  and  cease  to  yield 
proper  support  or  to  be  suitable  for  that  purpose,  the  easement 
ceases." 

Seo.  804.  So,  too,  equity  will  interfere  to  prevent  any  unrea- 
sonable or  unwarrantable  use  of  or  interference  with  party  walls 
by  one  owner  to  the  injury  and  detriment  of  the  other,  where 
such  use  or  interference  weakens  the  wall  or  renders  it  in  any 

1  Shaw  v.  Thackerah,  1  L.  B.  (C.  P.)  «  Murchie  v.  Black,  19  C.  B.  (N.  S.) 

564;   Bonomi  v.  Backhouse,  9   H.   L.  190. 

512 ;   Farrand  «.  Marshall,  19  Barb.  •  N.  E.  B.  R.  Co.  e.  Elliott,  10  H.  L. 

(N.Y)380.  833. 

•Panton  v.  Holland,  17  Johns.  (N.Y.)  '  Richards  v.  Rose,  9  Exchq.  218. 

92;LaSalaD.Holbrook,4PaigeCh.(N.  •  Suffleld  v.  Brown,  33  L.  J.  (Ch.) 

Y.)  163.  249. 

»  Salisbury  v.  Gladstone,  9  H.  L.  702.  »  Partridge  v.  Gilbert,  15  N.  Y.  601. 

*  Brown  e.  Bobbins,  4  H.  &  N.  186. 
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measure  less  safe  than  formerly,  or  from  devoting  it  to  a  use,  or 
making  such  alterations  therein  or  additions  thereto  as  conflict 
"with  the  rights  of  the  other  owner,  and  as  he  has  no  right  to 
make  when  the  damage  so  inflicted  is  not  properly  compensable 
at  law.1 

Sec.  805.  Equity  will  interfere  to  protect  special  franchises 
conferred  by  the  legislature  or  acquired  by  prescription,  and  will 
prevent  individuals  or  corporations  from  doing  any  act  that  vio- 
lates in  any  measure  the  privileges  caused  by  the  franchise.  And 
as  such  privileges  are  not  susceptible  of  actual  valuation  in  money, 
and  as  their  value  is  principally  dependent  upon  exclusive  and 
uninterrupted  exercise,  courts  will  always  interfere  by  injunction 
for  their  protection,  when  the  act  complained  of  is  an  actual  inva- 
sion or  violation  of  the  rights  covered  by  the  franchise."  The 
right  need  not  be  first  settled  at  law,  as  the  legislative  grant  is  to 
be  respected,  and  the  only  question  is,  whether  its  provisions  have 
been  interfered  with.* 

Sec.  806.  Thus  the  owner  of  a  ferry,*  a  toll  bridge,"  a  turn- 
pike," a  railroad,7  or  any  other  special  franchise,  conferring  special 
privileges  and  franchises,  is  at  all  times  entitled  to  equitable  pro- 
tection, when  those  special  rights  or  privileges  are  invaded  by  the 
unlawful  act  of  another,  and  a  court  of  equity  will  always  exer- 
cise 'jurisdiction  over  such  cases  and  determine  both  the  question 
of  right,  invasion  and  damage." 

Sec.  807.  So,  too,  courts  of  equity  will  always  exercise  jurisdic- 
tion in  cases  of  natwral  franchise,  or  special  franchise  acquired 

1  Phillips   v.    Boardman,    4   Allen  6  Enfield  Br.  Co.  v.  Hartford  Br.  Co. 

(Mass  )  147  17  Conn.  40  ;  Charles  River  Br.  Co.  t. 

*  Enfield'  v.  Hartford,  17  Conn.  40;  Warren  Br.  Co.,  6  Pick.  (Mass.)  376. 
Lucas  v.  McBlair,  12  Gill.  &  J.  (Md.)  1 ;  «  Newburgh  v.  Miller,  5  Johns.  Ch. 
Boston  v.   Salem,  2  Gray  (Mass.),  1 ;  (N.  T.)  101 ;  Croton  «.  Ryder,  1  id.  611; 
McRoberts  ».  Washburn,  10  Minn.  23 ;  Auburn  «.  Douglass,  12  Barb.  (N.  T.) 
Livingston  v.  Ogden,  4  Johns.  Ch.  (N.  553. 

Y)  48  '  N.  Y,  etc.,  v.  42d  St.  R.  R.  Co,  50 

*  Piscataqua  Bridge  Co.  v.  New  Barb.  (N .  Y.)  285 ;  So.  Carolina  R.  R.  Co. 
Hampshire,  etc.,  7  N.  H.  35.  v.  Columbia  R.  R.  Co.,  13  Rich.  (S.  C.) 

4  McRoberts  v.  Washburne,  10  Minn.  339 ;  Brooklyn  R.  R. ».  Coney  Island  R. 

33  •  Beckley  v.  Learn,  3  Oregon,  470 ;  R.  Co.,  35  Barb.  (N.  Y.)  364. 
also  id  544;  Piatt®.  Covington  Br.  Co.,        8  Gates  v.  McDaniel,  2  Stew.  (Ala.) 

8  Bush  (Ky.),  31 ;  Broadway  Perry  Co.  211 ;  Livingston  v.  Van  Ingen,  9  Johns 

v.  Hankey,  31  Md.  346.  (N.  Y.)  507. 
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by  long  user..  Thus  the  owner  of  lands  upon  a  navigable  stream, 
whose  title  extends  to  low-water  mark,  is  regarded  as  possessed 
of  a  natural  franchise,  a  special  privilege  over  that  portion  of  the 
stream  covered  by  his  title,  subject  only  to  the  easement  of  navi- 
gation. By  virtue  of  this  privilege  he  may  erect  wharves  for  his 
own  use  or  for  his  own  profit,  taking  care  not  to  materially 
obstruct  navigation,  and  in  the  exercise  of  this  right  he  will  be 
protected  against  the  unlawful  interference  of  others  by  injunc- 
tion.1 So,  too,  a  person,  by  long  exercise  of  the  exclusive  right  of 
fishery  in  a  public  river,  may  acquire  a  right  to  fish  there  of 
which  he  cannot  be  deprived,  and  in  the  exercise  of  which  he  will 
be  protected.  So,  too,  on  public  streams,  where  the  owner  of  the 
banks  owns  also  the  bed  of  the  stream,  unless  otherwise  provided 
by  special  law,  has  the  exclusive  right  of  fishing  in  that  portion 
of  the  river,  and  this  is  a  right  which  a  court  of  equity  will 
protect.' 

Seo.  808.  Generally  when  the  answer  denies  the  nuisance,  and 
all  the  equities  of  the  plaintiff 's  bill,  the  court  will  dissolve  the 
preliminary  injunction,*  but  this  is  not  necessarily  the  case,  as  if 
the  court  is  satisfied  that  a  nuisance  is  being,  or  is  likely  to  be 
committed,  which  will  produce  irreparable  injury  to  the  plaintiff 
if  allowed  to  go  on,  and  which  is  likely  to  be  consummated  before 
a  hearing  upon  the  merits  can  be  had,4  or  if  the  act  complained 
of,  will  operate  a  total  or  even  partial  destruction  of  the  plain- 
tiff 's  right,"  or  if  the  act,  if  in  fact  a  nuisance,  will,  if  allowed  to 
go  on,  involve  the  defendant  in  serious  pecuniary  loss,  the  court 
will  retain  the  injunction  until  final  hearing  for  the  protection 

*  Del.  &  Hud.  Canal  Co.  ■».  Lawrence,  ler  v.  McDongall,  44  Miss.  682 ;  New 

9  N.  T.  Sup.  Ct.  (Hun.)  154.  v.  Wright,  id.  202 ;  Brown  v.  Haskins, 

8  Chapman  v.  Oshkosh  R.  E.  Co.,  33  45  id.  183 ;  Edwards  «.  Banksmith,  35 

Wis.  639.  Ga.  213;  Johnson  o.  Allen,  id.  252; 

3  Finnegan  v.  Lee,  18  How.  Pr.  (N.  Murray  v.  Elston,  23  N.  J.  27 ;  Peter- 

T.)  186 ;  Gould  v.  Jacobson,  id.  158 ;  Bon  v.  Parrott,  4  W.  Va.  44. 

Manhattan  -Gas  Light  Co.  v.  Barker,  7  4  Blakemore  v.  Glamorganshire  B. 

Robt.(N.Y.)156;Middletownfl.Roun-  E.  Co.,  1  M.  &R.154;  Gordon«.E.E. 

dout  R.  R.  Co.,  43  How.  Pr.  (N.  T.)  Co.,  5  Beav.  239  ;   Coker  d.  Birge,  9 

481;   Rhea  «.  Forsyth,  37  Penn.   St.  Ga.425. 

503;  Rayle  v.  Indianapolis  R.  E.  Co.,  e  E.  B.  Co.  v.  E.  E.  Co.,  49  Me.  392; 

32  Ind.  259  ;  Conolly  t>.  Conger,  40  Ga.  Smith  v.  Fitzgerald,  24  Ind.  316  ;  Van 

229 ;  De  Godey  v.  De  Godey,  39  id.  157 ;  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  (N. 

Winslow  v.  Hudson,  21    N.  J.  172;  T.)282. 
Youngs  v.  Shepard,  44  Ala.  315 ;  Mil- 
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of  all  parties.'  But,  if  the  nuisance  is  not  injurious  to  health," 
or  does  not  seriously  impair  the  use  or  enjoyment  of  property," 
or  is  not  of  a  nature  that  will  operate  as  a  destruction  of  any 
of  the  plaintiff's  rights,4  or  if  the  plaintiff  has  been  guilty  of 
laches,*  or  if  the  question  of  nuisance  is  doubtful  under  all  the 
circumstances  set  up  in  the  bill  and  answer,"  or  the  damage  to 
the  defendant  from  the  injunction  will  be  much  greater  than 
the  damage  to  the  plaintiff  by  being  subjected  to  it,  the  prac  ■ 
tice  is,  to  dissolve  the  injunction  upon  the  coming  in  of  the 
answer  denying  all  the  equities  of  the  plaintiff's  bill,'  but  not 
where  all  the  equities  of  the  bill  are  not  denied." 

When  the  answer,  however,  seeks  to  avoid  the  equities  of  the 
bill,  by  setting  up  new  matter,  the  new  matter  will  not  be  re- 
garded upon  the  question  of  dissolution." 

When  there  is  more  than  one  defendant,  upon  coming  in  of 
the  answer  of  the  one  upon  whom  the  gravamen  of  the  case  lies, 
and  who  is  peculiarly  possessed  of  the  requisite  facts  upon  which 
to  make  answer,  the  court  will  entertain  a  motion  to  dissolve, 
even  though  the  other  defendants  have  not  answered.10 

Sec.  809.  The  retention  or  dissolution  of  the  injunction  under 
such  circumstances  is  a  matter  that  rests  in  the  sound  discretion 
of  the  court,"  and,  if  it  sees  any  proper  reason  for  retaining  it, 

1  Cunningham  *>.  Rome,  etc.,  27  Ga.  N.  J.  205  ;  Milwaukie  v.  O'Sullivan,  25 

499_                             .  "Wis.  666;  Judson  v.  Hatch,  31  Iowa, 

!  Hack  Improvement  Co.  ■».  R.  E.  Co.,  491 ;  Society  v.  Law,  2  Green  (N.  J.)  19. 

22  N.  J.  94  ;  Higbee  v.   B.  E.  Co.,  20  10  Peterson  v.  Parrott,  4  W.  Va.  44  ; 

N.  J.  435-  Garrett  v.  Jjynch,  44  Ala.  683 ;  School 

3  Thiebault  v.  Conover,  11  Fla.  143  ;  Commissioners  v.  Putnam,  id.  506  ; 
Adams  v.  Michael,  38  Md.  125.  Thompson  v.  McNair,  Phill.  (N.  C.)  121. 

4  Cunningham  v.  Rome  E.  E.  Co.,  27  "  Edwards  v.  Banksmith,  35  Ga.  213; 
Ga  499  •  "Wasson  v.  Sanborn,  45  N.  H.  Firmstone  v.  DeCamp,  2  Green  (N.  J.), 
172         '  309 ;  Orr  «.  Eittlefild,  1  W.  &  M.  (U. 

5  Dana  t  Valentine,  5  Met.  (Mass.)  8 ;  S.)  13.  But  see  Marshman  v.  Conklin, 
Beid  v  Gifford,  6  Johns.  Ch.  (N.  T.)  146 ;  2  id.  282 ;  also  Morris  Canal,  etc.,  Co.  v. 
Parker  v  Lake  Co.,  2  Black  (U.  S.)  545.  Pagan,  3  Green  (N.  J.),  215 ;  and  Suf- 

•  Barnes  v   Calhoun,  2  Ired.  (N.  C.)  fern  v.  Butler,  id.  220  ;  Camden,  etc.,  E. 

199  •  Adams  v  Michael,  ante ;  Cleave-  E.  Co.  v.    Stewart,  id.  489  ;  Drone  v. 

land'  •».  Citizens  Gas-light  Co.,  20  N.  Winter,  41  Mibs.  517.    In  Maryland  an 

j  20^  '  injunction  will  be  dissolved  when  the 

'  Eiffbv  <B  Great  Western  E.  R.  Co.,  answer  is  strictly  responsive.     Calvin 

2  Ph  44  •  Sanxter  «.  Foster,  Cr.  &  Ph.  «.  Warford,  17  Md.  433  ;   Dorsey  «. 

^a.M,   Miuwr«.  Bank,  17  id.  408.    But  in  California  the 

s  Pvecraft  v  Pyecraft,  2  Sm.  &  G.  rule  is  in  accordance  with  the  text 


302. 


826. 


Johnson  «.  Widewert  &  Co.,   22  Cal 


•Stockett«.Johnson,22La.An.89;    479.    But  otherwise  when  the  answer 
West  Jersey  R.  R.  Co.  c.  Thomas,  21    is  accompanied  by  affidavits,  and  no  am. 
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it  will  do  so  until  final  hearing.1  If  it  appears  that  the  damage 
would  be  great  or  irreparable,  if  the  plaintiff's  right  to  an 
injunction  should  finally  be  established,"  or  that  the  defendant  is 
irresponsible,"  or  that  the  peril  to  the  defendant,  in  point  of 
damages,  if  he  should  be  allowed  to  go  on,  would  be  great,*  the 
injunction  will  not  be  dissolved. 

But,  except  under  extraordinary  circumstances,  an  injunction 
will  not  be  dissolved,  unless  all  the  equities  of  the  bill  are  fully 
met  and  denied.'  The  fact  that  a  part  are  denied  is  not  sufficient." 
The  denial  must  also  be  upon  the  hnowledge  of  the  defendant, 
a  denial  upon  information  and  belief  is  not  sufficient.7  But  where 
an  injunction  is  illegally  granted,  as  where  it  is  contrary  to  stat- 
ute, it  will  be  dissolved,  summarily,  without  motion  even,"  or  if 
the  facts  set  forth  in  the  bill  are  not  fully  verified  the  injunction 
will  be  dissolved  upon  coming  in  of  the  answer."  The  fact  that 
the  nuisance  has  been  abated  under  an  order  of  the  court  does  not 
necessarily  afford  a  reason  why  an  injunction  should  not  be  granted 
to  restrain  a  revival  of  the  nuisance.10  But  generally  where  the 
cause  for  the  injunction  has  been  removed,  unless  there  are  spe- 
cial reasons  to  the  contrary,  the  injunction  will  be  dissolved ;  as, 
where  a  railroad  company  is  proceeding  contrary  to  law,  or  in 

davits  are  produced  to  support  the  bill.  *  Randall  ®.  Morrill,  2  Green  (N.  J.), 

Mining  Co.  11.  Mining  Co.,  23  Cal.  82 ;  343  ;  State  v.  Northern  R.    R.  Co.,  18 

Swift  v.  Swift,  13  Ga.  140  ;  Wert  1.  Md.  193.    But  if  &  subsequent  answer 

Rowe,  14  id.  705.  is  filed  swearing  away  all  the  equities 

1  Irick  v.  Black,  2  Green  (N.  J.),  189;  of  the  bill  the  injunction  under  the 

Linton  v.  Denham,  6  Fla.  533 ;  Shricker  Maryland  practice  will  be  dissolved. 

«.  Field,  9  Iowa,  366.    Affidavits  may  Hyde  v.  Ellery,  18  Md.  496  ;  Little  v. 

be  used  to  support  either  the  bill  or  Marsh,  2  Ired.  (N.  C.)  18 ;  Mitter  d. 

answer.  Hascall  v.  University, 8 Barb.  Washburn,  3  id.  161 ;  Denner  v.  Eller, 

(N.  T.)  174 ;  Wandworth  v.  Rogers,  3  7  id.  24. 

W.  &  M.  (U.  S.)  135 ;  University  v.  '  Holdredge  e.  Gwynne,  3  Ired.  (N. 

Green,  1  Md.  Decisions,  97;  Holt  v.  C.) 26;  Daubs. Barnes,  1  Md.  Decisions, 

Bank  of  Angus"ta,  9  Ga.  552.  127;  Coffee  0.  Newsom,  8    Ga.  444; 

1  Johnson    v.    Allen,    35    Ga.    252 ;  Morris,    etc.,  Co.  v.    Jersey    City,    3 

Spring  ®.  Strauss,  3  Bosw.  (N.  T.)  607 ;  Stock.  (N.  J.)  13 ;  Kitchens  v.  Howard, 

Linton  v.  Denham,  6  Fla.  533.  30  Ga.  931 ;  Smith  v.  Appleton,  19  Wis. 

8  Blarson  v.  Van  Arminge,  Fhill.  (N.  468 ;  Powell  v.  Brown,  22  Ga.  275. 

C.)  133  ;  Ponder  «.  Cox,  28  Ga.  305.  8  Marlatt  v.  Perrine.  2  Green  (N.  J.), 

But  there  must  be  equity  in  the  bill.  49. 

Smith  v.  Lord,  28  Ga.  585  j  Rainey  «.  •  Fowler  t.  Roe,  3  Stockt.  (N.J.)  367 ; 

Jones,  34  id.  111.  Holdredge  u.  Gwynne,  3  Ired.  (N.  C.) 

4  Hess  v.  Winder,  34  Cal.  270.  26 ;  Sutherland  <o.  Lagro,  etc,  Co.,  19 

6  Marlatt  0.  Perrine,  2  Green  (N.  JX  Ind.  192. 

49 ;  Masterton  v.  Barney,  8  Stockt.  (N.  >°  Peck  n.  Elder,  3  Sandf .  (N.  T.)  126. 
J.)  26 ;  Armstrong  v.  Sandford,  7  Minn. 
49. 
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excess  of  its  powers,  if  a  subsequent  act  of  the  legislature  legal- 
izes its  acts  and  gives  it  the  power  to  do  that  which  the  injunc- 
tion restrains  it  from  doing,  the  injunction  will  be  dissolved  as  a 
matter  of  course,  unless  there  still  remains  a  doubt  as  to  the 
extent  of  the  defendant's  right.1  So  where  a  bill  does  not  war- 
rant an  injunction  ;  if  an  injunction  has  been  issued  it  will  be 
dissolved  as- an  improvident  injunction,"  and  for  the  purpose  of 
determining  the  motion,  all  the  allegations  of  the  bill  will  be 
regarded  as  true." 

Sec.  810.  The  motives  of  the  plaintiff  in  bringing  his  bill  are 
not  open  to  inquiry,  nor  do  they  have  influence  upon  the  result. 
The  question  is  wholly  a  question  of  rights,  and  if  a  legal  right 
has  been  violated  the  party  is  entitled  to  protection,  whatever  may 
have  been  his  motives  in  bringing  his  bill  or  seeking  an  injunc- 
tion.4 But  the  motives  of  the  defendant  may  be  inquired  into  if 
his  act  is  really  unlawful,  as,  if  his  act  is  wanton  and  unprovoked, 
the  courts  will  regard  that,  not  only  upon  the  question  of  grant- 
ing an  injunction,  but  also  in  the  estimation  of  damages.'  But 
before  the  question  of  motive  can  be  gone  into,  or  at  least  before 
it  can  be  allowed  to  have  any  bearing  upon  the  result,  the  unlaw- 
ful character  of  the  act  complained  of  must  be  established.* 

Sec.  811.  In  cases  of  nuisances  purely  public,  the  proper 
remedy  is  by  bill  in  the  name  of  the  attorney-general,  or  of  the 
people,  instituted  by  him.'  So  in  all  cases  of  purpresture  or 
encroachment  upon  the  "jus privatum"  of  the  State,  the  State 
alone,  through  its  proper  legal  officer,  can  bring  a  bill."  But 
where  the  nuisance  which,  while  public,  produces  a  special  or 
particular  injury  to  an  individual,  such  individual  may  bring  a 
private  bill  in  his  own  name,  and  while  nominally  acting  for  him- 

1  Wetmore  v.  Law,  34  Barb.  (N.  T.)  J.  340;  People  v.  Vanderbilt,  26  N.T. 

615.  527. 

'  Harrison  r>.  McCrary,  1  Ala.  619.  8  Attorney-General    v.    Richards,   2 

8  Ferrier  v.  Schruber,  16  La.  An.  7.  Ansth.  604 ;  People  rc.Vanderbilt,  ante; 

4  Goodson  v.  Richardson,  9  L.  R.  Ch.  Attorney-General  v.  Forbes,  2  M.  &  C. 

App  225  123;   Attorney-General  v.  Johnson,  2 

"  Hiebee  v.  R  R.  Co.,  20  K.  J.  435 ;  Wils.  C.  C.  87 ;  Attorney-General  «. 

Morris  *.  R.  R.  Co.,  id.  53.  Sheffield  Gas  Co.,  3  D.  M.  &  G.  3021 ; 

8  Attorney-General  v.  Steward,  21 N.  People  v.  Davidson,  30  Ca.  379;  Attor- 

i.  340 ;  Higbee  t>.  R.  R.  Co.,  ante.  ney-General  v.  Granite  Bridge  Co.,  3 

' '  Attorney-General  v.  Steward,  21  IS.  Green  (N.  J.),  136. 

108 
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self  he  is  regarded  as  representing  all  others  whose  rights  are 
affected  thereby.1  So  any  number  of  persons  injuriously  affected 
by  the  nuisance  may  join  in  a  bill  for  an  injunction.' 

Seo.  812.  In  the  case  of  private  bills  brought  to  restrain  a 
public  nuisance,  it  must  clearly  appear  from  the  bill  that  the 
plaintiff  will  sustain  a  special  and  particular  injury  therefrom, 
and  that  the  injury  is  irreparable  as  in  the  case  of  a  purely  private 
nuisance.*  There  must  be  a  clear  necessity  for  the  injunction  in 
the  light  of  inability  to  be  compensated  for  the  wrong.*  The 
right  to  the  injunction  must  be  clear,  and  the  wrong  likely  to 
ensue,  distinctly  established.'  When  the  injunction  is  sought 
against  large  and  expensive  works  or  any  lawful  employment 
rather  than  against  a  willful  encroachment  upon  rights,  it  should 
clearly  appear  from  the  bill  and  be  established  by  the  proof  that 
the  works  or  employment  are  a  nuisance,  and  that  a  court  of  law 
can  afford  no  adequate  redress.'  In  such  a  case,  where  nuisance 
and  irreparable  injury  appear,  the  magnitude  of  the  works  to  be 
affected  by  the  injunction  on  the  one  hand,  or  the  smallness  of 
the  damage  on  the  other,  will  not  prevent  the  issue  of  an  injunc- 
tion.' 

Sec.  813.  In  the  case  of  injunctions  against  public  companies 
for  nuisances  committed  by  them  in  the  construction  of  their 
works  or  the  prosecution  of  their  business,  a  clear  case  of  nui- 
sance and  irreparable  injury  must  be  alleged  and  proved,8  and  it 
must  clearly  appear  that  the  act  is  not  lawful  in  view  of  the  power 
given  by  the  legislature,*  either  because  in  excess  of  its  powers ,e 
or  because  it  is  so  carelessly  or  recklessly  done  as  to  be  a  nuisance." 

1  Milhau  v.  Sharps,  27  N.  Y.  625;  '  Clowes  v.  Potteries  Co.,  8  L.  R. 

Hamilton  v.  Whitridge,  11  Md.  128.  Ch.  125. 

!  Peek  u.  Elder,  3  Sandf .  (N.Y.)  126.  8  Sparhawk  v.  Railroad  Co.,  54  Penn. 

*  Hinchman  v.  Patterson  Hcrse  Rail-  St.  401. 

road  Co.,  2  Green  (N.  J.),  75  ;  Missis-  *  Lee  v.  Pembroke  Iron  Co.,  57  Me. 

sippi  Railroad  Co.  v.  Ward,  2  Black.  481;  Stevens  v.  Middlesex  Canal,  13 

(TJ.  S.)  485 ;  Parrish  v.  Stephens,  1  Or.  Mass.  466 ;  Thacher  v.  Bridge  Co    18 

73.  Pick.  (Mass.)  50. 

*  Burgess  v.  Kettleman,  41  Mo.  48.  10  Sandford  ®.  R.  R.  Co.,  24  Penn.  St. 
'  Sparhawk  s.  Railroad  Co,,  54  Penn.  378;  Hudson  R.  R.  Co.  v.  Artcher,  6 

St.  401 .  Paige's  Ch.  (N.  Y.)  83. 

*  New  Boston  Coal,  etc. ,  Co.  v.  PottB-  "  Att'y-Qen'l  v.  Met.  Board  of  Works 
ville  Water  Co.,  54  Penn.  St.  154.  1  H.  &  M.  320 ;  Stainton  o.  Woolrych, 

23  Beav.  225. 
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Thus  in  a  case  in  Vermont,1  a  railroad  company  being  bound  to 
fence  its  road,  planted  willow  trees  on  each  side  of  their  track 
adjoining  the  plaintiff 's  meadow,  which  was  subject  to  inundation, 
with  the  intention  of  having  them  remain  there  and  grow  with 
the  purpose  of  using  them  to  attach  boards  to  in  making  their 
fence.  Upon  a  bill  brought  by  the  plaintiff  alleging  that  the 
roots  of  the  willows,  as  they  grew,  would  extend  into  his  soil  and 
injure  the  land  seriously,  the  court  enjoined  the  company  from 
maintaining  the  trees  there,  as  not  being  warranted  under  its 
charter. 

Seo.  814.  As  has  previously  been  stated,  where  the  question 
of  nuisance  has  been  determined  at  law,  unless  the  party  has 
deprived  himself  of  equitable  relief  by  his  own  laches  or  miscon- 
duct, the  courts  will  grant  an  injunction  to  stay  the  nuisance  as 
a  matter  of  course,  where  the  nuisance  is  continuous  or  of  a  con- 
stantly recurring  character,  and  but  few  cases  are  to  be  found, 
either  in  this  country  or  England,  wbere  such  remedy  has  been 
denied.  The  reason,  therefore,  as  well  as  the  question  of  the 
remedy  under  such  circumstances,  is  quite  apparent.  Every 
person  who  is  injured  by  a  nuisance  has  a  right,  of  his  own 
motion,  and  with  a  strong  hand,  to  abate  so  much  of  the  nui- 
sance as  produces  the  injury  to  him.  "Where  the  nuisance  has 
been  established,  this  right  to  abate,  of  his  own  motion,  becomes 
full  and  complete ;  but  after,  its  abatement  by  the  party  would 
be  attended  with  extreme  hazards.  Particularly  would  this  be 
the  case  where  the  nuisance  arose  from  the  use  of  a  building 
with  machinery  therein,  only  a  part  of  which  contributed  to  the 
production  of  the  nuisance.  The  abatement  of  the  act  of  the 
party,  is  restricted  to  an  abatement  of  only  so  much  of  the  nui- 
sance as  is  necessary  to  protect  his  rights  and  stop  the  injury  to 
him.*  For  any  excess  of  abatement  beyond  that,  he  becomes 
liable  in  damages.  He  judges  and  acts  at  his  own  peril.'  Now 
there  certainly  can  be  no  equity  or  justice  in  a  rule  that  would 
protect  a  wrong-doer,  whose  wrongful,  act  has  been  made  fully 

•Brocks.  Conn.  &  Pass.   Railroad  24  Mich.   508;  City  of  McGregor  e, 

Co    35  Vt.  373.  Boyle,  34  Iowa,  268. 

•'Thompson  «.  Allen,  7  Lans.  (N.  T.)  "  Hicks  v.  Dorn,  42  N.  T.  47 ;  Mian 

459  •  Clark  v.  Lake  St.  Clair  Ice  Co.,  apolia  v.  Miller,  27  Ind.  394. 
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manifest,  and  has  been  established  in  a  court  of  law,  in  continu- 
ing his  wrongful  act,  and  leaving  the  person  whose  legal  rights  are 
invaded  thereby  powerless  to  prevent  the  wrong  except  of  his 
own  motion,  and  then  at  the  peril  of  being  mulcted  in  damages 
at  the  suit  of  a  person'  who  is  a  wrong-doer,  by  reason  of  some 
mistake  or  some  excess  of  judgment  or  excess  of  abatement. 
Again,  in  many  cases,  the  party  would  be  left  utterly  powerless 
to  prevent  the  wrong,  even  of  his  own  motion,  as  the  use  of  the 
property  may  be  such  as  to  be  beyond  the  possibility  of  abate- 
ment by  the  party  injured.  Thus,  where  a  building  is  used  for 
the  purpose  of  slaughtering  cattle,  the  stenches  from  which  pol- 
lute the  air,  as  the  blood  and  offal  from  which  is  thrown  into  a 
running  stream,  polluting  its  waters,  however  severe  the  injury, 
the  party  injured  would  be  powerless  to  prevent  it.  It  is  the 
use  of  the  building  that  creates  the  nuisance,  hence  the  building 
itself  cannot  be  destroyed.'  The  party  cannot  drive  away  the 
cattle,  to  prevent  their  being  killed  there.  There  is  no 
machinery  whose  destruction  will  prevent  the  nuisance.  The 
party  cannot  with  a  strong  hand  forcibly  prevent  the  slaugh- 
tering of  cattle  there,  as  he  must  commit  no  breach  of  the  peace,1 
and  thus,  we  should  have  the  novel  spectacle  of  a  court  of 
equity  virtually  protecting  a  wrong-doer  in  inflicting  a  legal 
wrong  and  injury  upon  an  innocent  party.  No  such  action  has 
ever  been  taken  by  a  court  of  equity,  where  the  party  seek- 
ing redress  was  free  from  fault.  Even  though  the  damage  is 
merely  nominal,  in  fact  though  there  may  be  no  actual  pecu- 
niary damage,  yet,  if  the  right  and  its  invasion  are  established, 
and  the  invasion  is  gQing  on  from  day  to  day,  or  time  to  time,  so 
that  the  party  would  be  compelled  to  resort  to  repeated  suits  to 
protect  his  right,  an  injunction  may  be  said  to  be  almost  a 
matter  of  positive  right,  to  protect  the  rights  of  the  party, 
and  prevent  the  wrong,  when  the  party  is  himself  free  from 
fault.  It  is  said  in  some  Pennsylvania  cases  *  that  an  injunction 
is  a  matter  of  "  grace,"  but  this  is  a  serious  mistake.  It  is  error  for 
a  chancellor  to  refuse  an  injunction  in  a  proper  case,  and  the 
appellate  court  will  always  grant  it,  when  it  has  been  improperly 

•Perry  v.  Pishowe,  8  Ad.   &    EL       !  Rhodes  v.  Dunbar,  57  Penn.  St.  274 ; 
(Q.  B.)  904  Richards  v.  Phenix  Co.,  id.  105. 
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refused  in  the  lower  court.  It  is  a  matter  of  "  grace  "  in  no  sense, 
except  that  it  rests  in  the  sound  discretion  of  the  court,  and  if 
that  discretion  is  improperly  exercised,  either  in  granting  or 
refusing  it,  it  is  error,  which  an  appellate  tribunal  will  correct. 
In  this  country,  we  do  not  repose  the  power  in  courts  to  bestow 
gracious  favors  upon  parties.  Every  man  is  equal  before  the  law, 
and  stands  or  falls  upon  his  actual  rights.  We  have  no  kingly 
privileges,  but  the  door  of  the  temple  of  justice  stands  open  to  all 
without  reference  to  their  rank  or  condition  in  life.  Where  a 
party  goes  on  with  the  nuisance  after  a  verdict  at  law,  this 
fact  of  itself  shows  the  inadequacy  of  a  court  of  law  to  protect 
the  right,  and  where  the  damages  are  nominal,  such  a  result  is 
more  likely  than  in  cases  where  substantial  damages  may  be 
recovered.  In  a  case  of  nuisance,  the  question  is  not  neces- 
sarily one  of  motive  or  of  damages,  but  of  rights.  If  a  legal 
right  is  invaded  by  any  thing  recognized  as  a  nuisance,  courts  of 
equity  always  interfere,  irrespective  of  the  motive  that  actuates  the 
plaintiff,  or  the  damages  resulting.  Formerly  it  was  the  practice 
of  the  courts  to  require  the  parties  to  first  settle  their  rights  in  a 
court  of  law,  except  in  extreme  cases ;  but  now,  a  court  of  equity 
will  settle  the  rights  of  the  parties  without  the  aid  of  a  court 
of  law,  and,  if  adequate  redress  cannot  be  had  in  damages,  the 
right  will  be  protected  by  injunction.  By  adequate  redress  is 
meant  damages  of  such  an  amount  as  fairly  redress  the  injury 
and  stop  the  wrong.  If  the  damages  recovered  are  large,  this  is 
usually  the  result,  but  if  the  damage  is  small,  merely  nominal, 
" infinitesimal"  in  the  language  of  some  of  the  cases,  the  legal 
remedy  proves  inadequate,  and  a  court  of  equity  will  interpose 
its  corrective  or  preventive  power  to  protect  the  right. 
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827.  Sale  of  premises  does  not  prevent  liability. 

828.  Owner  of  demised  premises  liable  when. 

829.  In  actions  for  public  nuisances  special  damage  must  be  alleged. 

830.  Instances  of. 

831.  When  negligence  may  be  alleged. 

832.  When  scienter  must  be  alleged. 

833.  No  power  in  courts  to  direct  abatement  of  nuisance,  except  when 

given  by  statute. 
834  When  party  may  abate  of  his  own  motion. 

835.  The  thing  abated  must  be  a  nuisance. 

836.  Instances  of. 

837.  When  dangerous  animals  may  be  killed. 

838.  Dangers  attendant  upon  personal  abatement. 

839.  Effect  of  plea  of  not  guilty. 

840.  When  special  matter  must  be  plead. 

841.  Burden  of  proof. 

842.  Agency  no  defense. 

843.  Plaintiff  must  prove  his  right. 

844.  What  indictments  must  contain. 

845.  Location  must  be  given. 

846.  Instances  of. 

847.  Indictments  for  obstruction  of  highways. 

848.  Disorderly  houses. 

849.  Publication  of  obscene  books,  etc. 

850.  When  indictment  will  lie  against  landlord. 

851.  Noxious  trades  near  highways,  etc. 

852t  When  "ad  commune  nocumentum  "  should  be  used. 
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Seo.  815.  The  remedies  for  nuisances  may  be  divided  into 
three  classes ;  preventive,  compensatory  and  by  punishment. 

The  preventive  remedy  is  secured  by  two  methods.  By  the 
intervention  of  a  court  of  equity  to  prevent  the  erection  or  use 
of  the  thing  complained  of,  and  by  the  act  of  the  party  injured, 
by  an  abatement  of  the  nuisance  with  a  "strong  hand,"  of 
his  own  motion.  The  compensatory  remedy  is  by  an  action  at 
law  for  a  recovery  of  damages  resulting  from  the  nuisance,  and 
the  remedy  by  punishment  is  that  sought  on  behalf  of  the  public 
by  indictment. 

The  remedy  by  way  of  prevention,  so  far  as  the  powers  of  a 
court  of  equity  are  concerned,  has  been  treated  of  in  the  preceding 
chapter,  but  the  remedies,  by  compensation,  indictment  and  by 
the  act  of  the  party  injured,  will  be  treated  of  in  this  chapter. 

Seo.  816.  The  compensatory  remedy  for  injuries  resulting 
from  a  nuisance  is  by  an  action  on  the  case,  and  may  be  brought 
in  the  name  of  any  person  injuriously  affected  thereby.1  If  the 
injury  complained  of  is  to  the  comfortable  enjoyment  of  property, 
by  smoke,  noxious  vapors,  noisome  smells,  noise,  or  the  inter- 
ruption of  any  easement  or  right  incident  to  the  estate  and  affect- 
ing its  present  use  or  enjoyment,  the  tenant  may  maintain  an 
action  in  his  own  name,  and  he  need  not  allege  or  prove  any  title 
in  himself  to  the  property,  beyond  that  of  bare  possession.3  If 
the  nuisance  is  not  of  a  permanent  character,  or  does  not  produce 
a  permanent  injury  to  the  property,  the  owner  of  the  fee,  except 
in  exceptional  instances,  which  will  be  named  hereafter,  cannot 
maintain  an  action  when  the  property  or  estate  is  in  the  posses- 
sion of  a  tenant  under  a  lease  for  a  term,  whether  long  or  short." 

i  2  Saunders  on  Plead.  686;  Reynolds  jury  to  the  estate,  the  reversioner  may 

V  Clark,    Pittsburgh  Eep.  (Penn.)  9.  maintain  an  action  therefor.    By  per- 

'  !  Villers  v.  Ball,  1  Shower,  12 ;  Gra-  manent  injury  is  not  meant  necessarily 

ham  e.  Peat,  1  East,  244;  Simpson  v.  actual  injury  and  damage,  but  a  legal 

Savage  1  C.  B.  (N.  S.)  347  ;  Mumford  injury,  a  permanent  invasion  of  a  right. 

v  Oxford  etc.,  Railroad  Co.,  1  H.  &  N.  This  may  result  even  when  the  nui- 

OK  '  sance  is  temporary.     Grant  v.  Lyon,  4 

«  Simpson    v   Savage,  ante ;  Metro-  Mete.  (Mass.)  477;  Atkins  v.  Boardman, 

poUtan  Association  e.  Pitch,  9  C.  B.  2  id.  469 ;  Bolivar  Manufacturing  Co.  *. 

(O  8  )  365  ■  Jackson  e.  Pesked,  1  M.  &  Neponsett  Manufactunng  Co.,16  Pick. 

S  234;  Brown  «.  Mullett,  5  C.  B.  (O.  (Mass.)  247 ;    Bobert  Mary's  Case,  9 

B\  599     The  rule  seems  to  be  that  Coke,  113  ;  Pay  v. Prentice,  1  C.  B.  (N. 

when  the  nuisance  is  of  a  permanent  S.)  828;  Hopewood  v.  Schofield,  2  M. 

character  or  produces  a  permanent  in-  &  Rob.  34. 
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Sec.  817.  But  if,  in  consequence  of  the  nuisance,  the  landlord 
is  prevented  from  renting  his  premises,1  or  if  he  is  compelled  to 
rent  them  at  a  less  price  than  he  could  but  for  the  existence  of 
the  nuisance,"  or  if  the  actual  value  of  the  property  is  thereby 
impaired,  or  if  the  nuisance  is  of  •such  a  character  and  the  situa- 
tion of  the  parties  are  such  that,  if  the  right  is  not  asserted,  a 
servitude  will  be  imposed  upon  the  estate,  the  landlord  may  bring 
an  action  for  the  injury  to  the  estate.* 


Sec.  818.  In  an  action  by  a  tenant  or  a  person  in  possession  of 
premises  affected  by  a  nuisance  under  title  less  than  a  freehold 
estate,  it  is  only  necessary  to  allege  the  fact  that  the  plaintiff  is 
in  possession  of  the  premises,  describing  thejn,  and  that  the  pos- 
session thereof  is  injured  by  the  nuisance  complained  of,  describ- 
ing it  particularly  as  to  its  effect  upon  the  plaintiff's  rights,  and 
the  facts  set  forth  in  the  declaration  must  be  such  as  show  that 
the  use  of  the  defendant's  property,  in  the  manner  charged,  is  in 
fact  a  nuisance  and  a  violation  of  the  plaintiffs  rights.4    A  tenant, 


As  in  the  case  of  erecting  a  building 
with  eaves  projecting  over  another's 
land.  Fay  v.  Prentice,  ante  ;  Codman 
v.  Evans,  7  Allen  (Mass.),  43.  Or  a 
building  hiding  another's  ancient 
lights  (Tomlinson  v.  Brown,  E.T.  1755, 
MSS. ;  Tucker  v.  Newman,  11  Ad.  &  El. 
40),  or  any  act  which  if  long  continued 
will  impose  a  servitude  upon  the  es- 
tate. Metropolitan  Association  v.  Pitch, 
9  C.  B.  (O.  S.)  365;  Bonomi  v.  Back- 
house,   E.  B.&E.  640. 

In  such  cases  the  tenant  may  sue  for 
the  injury  to  the  possession,  and  the 
landlord  for  the  injury  to  the  estate. 
Jesserrc.  Gifford,  4  Burr.  2141;  Same 
•o.  Barwish,  Cro.  Jac.  231. 

1  Potter  «.  Proment,  47  Cal.  165. 

J  Boss  v.  Butler,  19  N.  J.  294 ;  Fran- 
cis e.  Schoellkqppf,  53  N.  Y.  154. 

•  Tucker  «.  Newman,  11  Ad.  &  El. 
40.  See  note  to  Mellor  v.  Spatman,  1 
Win.  Saunders,  612,  last  edition,  for 
a  full  review  of  authorities. 

«  Booth  v.  Wilson,  1 B.  &  A.  59;  Peter 
«.  Kendall,  6  B.  &  C.  703 ;  1  Chitty  on 
Plead.  330 ;  2  Saunders  on  Plead.  687; 
Comyn's  Dig. Plead.  O.  39 ;  Coryton  e. 
Litheybe,  2  Saund.  113;  Blissett  v. 
Hart,  Willes,  508;  Symonds  v.  Sea- 
bourne,  Cro.  Car.  325. 


But  if  a  title  be  stated  it  must  be 
proved  as  laid  or  it  will  be  a  ground 
for  a  nonsuit  (1  Chitty's  Plead.  385), 
or  if  the  title  stated  appears  to  be 
insufficient,  it  will  be  ground  for  a  de- 
murrer. Stott  v.  Stott,  16  East,  350 ;  2 
Ld.  Rayd.  1228 ;  Crowther©.  Oldfield, 
1  Salk.  365. 

The  defect  in  titles  is  not  cured  by 
verdict.  Harrison  v.  Fulstowe,  Cro. 
Jac.  185 ;  Crowther  v.  Oldfield,  ante. 
But  if  the  injury  is  to  a  right  not  ap- 
purtenant to  the  premises  and  only 
vests  in  the  plaintiff  by  license  or 
special  agreement,  the  right  and  the 
title  thereto  must  be  definitely  and 
accurately  stated,  and  a  naked  posses- 
sion or  an  exercise  of  the  right  will 
not  support  the  action.  Fentiman  v. 
Smith,  4  East,  108;  Tewksbury  «. 
Ditson,  6  id.  437. 

When  the  reversioner  sues,  it  is  nec- 
essary to  state  generally  that  the  prem- 
ises were  in  possession  of  a  tenant,  at 
the  time  when  the  injury  was  commit- 
ted, but  an  allegation  that  the  tenant 
is  still  in  possession,  or  that  the  plain- 
tiff's title  still  continues,  is  immaterial 
and  if  alleged  need  not  be  proved. 
Vowles  v.  Miller,  8  Taunt.  137,  but  if 
the  injury  complained  of  is  the  loss  of 
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however,  can  only  sue  for  damages  and  cannot  claim  an  abate- 
ment of  the  nuisance.1  In  all  cases  "where  an  abatement  of  the 
nuisance  is  claimed  in  addition  to  damages,  in  those  States  where 
the  courts  are  clothed  with  power  to  order  an  abatement,  the 
action  must  be  brought  by  the  owner  of  the  estate  affected  by 
the  nuisance,  and  against  the  owner  of  the  land  upon  which  the 
nuisance  exists,  or  against  the  erector  and  the  owner  of  the  estate 
where  the  nuisance  is  erected  by  one  who  does  not  own  the  estate." 
The  owner  of  premises  upon  which  a  nuisance  exists,  although 
erected  by  a  tenant,  is  liable  therefor,  if,  at  the  time  when  the 
premises  were  let,  he  knew  the  purposes  to  which  they  were  to 
be  devoted,  and  had  reason  to  know  that  the  use  of  the  property 
in  that  way  would  be  productive  of  injury  to  others  as  a  nui- 
sance.' It  is  not  necessary  that  he  should  have  known  positively 
that  the  particular  use  would  be  a  nuisance,  but,  if  there  were 

a  tenant  by  reason  of  the  nuisance,  the 
fact  should  be  so  stated  and  proved  or 
the  action  will  fail.  Potter  v.  Froment, 
47  Cal.  165  ;  Francis  v.  Schoellkoppf ,  53 
N.  Y.  152  ;  Ross  v.  Butler,  19  N.  J.  294, 
Wesson  «.  Washburn  Iron  Co.,  13  Allen 
(Mass.),  95.  If  the  injury  complained 
of  results  from  a  breach  of  some  duty 
incident  to  the  defendant's  estate,  as 
non-repair  of  fences,  non-repair  of  pri- 
vate ways,  etc.,  it  is  sufficient  to  state 
generally  that  the  defendant  was  in 
possession  of  the  estate,  and  that  it 
was  his  duty  to  repair  certain  fences, 
etc.,  without  stating  particularly  how 
the  duty  arose.  1  Chitty's  Plead.  332  ; 
2  Ld.  Rayd.  1090 ;  6  Mod.  311.  But  if 
the  duty  is  created  by  a  special  statute 
or  by  an  ordinance  of  a  city  or  other 
corporation,  so  much  of  the  act  must 
be  set  forth  as  to  enable  the  court  to 
say  that  a  duty  was  imposed  upon  the 
defendant  thereby ;  but  if  it  arises 
under  a  general  law,  the  law  need  not 
be  Bet  up. 

It  is  not  necessary  to  state  the  pre- 
cise day  when  the  injury  occurred. 
Westbourne  <o.  Mordaunt,  Cro.  Eliz. 
191,  but  if  a  former  recovery  has  been 
had,  the  injury  must  be  shown  and 
alleged  to  have  occurred  subsequent 
to  such  former  recovery.  Clowes  v. 
North  Staffordshire  Potteries  Co.,  8  L. 
R.  Ch.  App.  125. 

The  action  is  local  and  should  be 
brought  in  the  county  where  the  nui- 
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sance  exists.  The  nuisance  should  be 
described  with  certainty,  but  a  local 
description  need  not  be  given,  and  in 
the  absence  thereof,  it  will  be  sufficient 
if  it  is  proved  on  the  trial  to  have  been 
committed  in  the  county  in  which  the 
action  is  brought.  In  local  actions  it 
is  presumed  that  the  injury  occurred 
within  the  county  where  the  action  is 
brought,  but  good  pleading  requires 
that  the  locality  should  be  definitely 
stated.  Warren  fl.Webb,  1  Taunt.  379. 
But  where  the  allegation  is  that  the 
nuisance  exists  in  one  county  and  the 
proof  is  that  it  is  in  another,  the  vari- 
ance is  fatal.  Simmons  v.  Lillystone, 
8  Ex.  441. 

1  Brown  v.  Woodworth,  5  Barb.  (N. 
Y.)  550  ;  Evans  v.  Evans,  2  Camp.  191; 
Barker  v.  Barker,  3  C.  &  P.  557  ;  Conk 
v.  Transportation  Co.,  1  Den.  (N.  Y.) 
91 ;  Symons  v.  Seabourne,  Cro.  Car. 
325.  But  contra,  see  De  Laney  v.  Bliz- 
zard, 14  N.  Y.  Sup.  Ct.  7,  where  it  was 
held  that  one  having  a  leasehold  in- 
terest may  maintain  an  action  to  abate  a 
nuisance  to  the  estate. 

2.  Ellsworth  v.  Putnam,  16  Barb.  566; 
Brown  v  Woodworth,  5  Barb.  (iN.  Y.)  560; 
Hutchins  v.  Smith,  63  ld  252.  In  New 
York  the  action  under  the  Code  may  be 
both  for  damages  and  abatement,  but  the 
remedy  is  not  encouraged.  Hutchins  v. 
Smith,  ante  ;  Howard  v.  See,  3  Sandf.  (N. 
Y  1 282 

3.  Fish  v.  Dodgre,  Denio  (N.  Y.),  311:  Mor- 
ris V.  Brower,  Anth.  N.  P.  (N.  Y.)  368; 
Pickard  V.  Collins,  23  Barb.  (N.  Y.)  Ui; 
Blunt  v.  Aiken,  15  Wend.  (N.  Y.)  522. 
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reasonable  grounds  to  apprehend  such  a  result,  it  is  sufficient  to 
charge  him  with  liability,  either  alone,  or  jointly  with  the  ten- 
ant, by  one  who  is  injured  thereby.1  But  if  premises  are  leased 
to  a  tenant,  and  the  tenant  creates  a  nuisance  thereon,  that  was 
not  contemplated  by  the  lease,  and  which  cannot  fairly  be 
said  to  have  been  licensed  by  the  landlord,  the  tenant  alone  is 
liable  for  damages.'  But  if,  after  the  nuisance  is  erected,  the 
landlord  renews  the  lease,  this  is  such  a  ratification  or  adoption 
of  the  nuisance,  as  charges  the  landlord  with  liability.' 

Seo.  819.  In  Smith  v.  Humbert,  2  Kerr  (N.  B.),  602,  the 
defendant  was  the  owner  of  premises  adjoining  the  plaintiff's 
land.  He  had  erected  buildings  thereon,  and  a  privy  for  the  use 
of  the  buildings,  and  let  the  premises  to  tenants.  The  privy  by 
faulty  use  became  a  nuisance,  and  was  so  offensive  that  the  plain- 
tiff was  prevented  from  renting  his  premises  for  as  large  rent  as 
he  otherwise  would  have  been  able  to  have  rented  them  for.  The 
court  held  that,  where  the  landlord  erects  any  thing  upon  his 
premises,  which  by  improper  use  may  become  a  nuisance,  he  is 
liable  for  all  the  consequences  if  the  thing  in  fact  becomes  a 
nuisance  through  the  fault  of  his  tenants ;  and  this  is  the  case, 
even  though  the  tenant  has  covenanted  to  make  all  repairs.* 

Seo.  820.  The  action  is  local  and  should  be  laid  in  the  county 
where  the  nuisance  exists,  but  if  no  county  is  named  the  action' 
will  be  upheld  by  proof  that  the  nuisance  exists  in  the  county 

1  Pish  «.  Dodge,  ante,  ;  port  v.  Ruckman,  10  Bosw.  (N.  T.)  20 ; 

Marshall  v.  Cohen,  44  Ga.  488 ;  9  Am.  Irvine  n.  Fowler,  5  Eobt.  (N.  T.)  482 ; 

Rep.  170.  51  N.  T.  224 ;  Rex  a.  Moore,  3  B.  &  Ad. 

■o.   Gray,  1    C.    B.  591 ;  184. 


Ellis  v.  Sheffield  Gas  Co.,  25  L.  J.  (Q.  In  Gandy  and   wife  v.  Jubber,  17 
B.)  42.  B.  &  S.  485,  the  owner  of  a  messuage 
8  State  v.  Williams,  1  Vroom.  (N.  J.)  and    premises,    attached     to    which 
112.  was  an  area,  let  the  same  to  a.  tenant 
4  Portlands.  Richardson,  54  Me.  46.  from  year  to  year, and  died;  having 
In  Rex  v.  Pedley,  1   Ad.  &  El.  822,  devised   the    property,  with  an  iron 
it  was  held  that  the  landlord  who  lets  grating  over  the  area  improperly  con- 
premises  with  »  nuisance  thereon,  or  structed  and  out  of    repair  so  as  to 
any  thing  liable  to  become  so,  except  amount  to  a  nuisance  to  the  def  end- 
care  is  exercised  (in  this  case  a  privy),  ant.     The  defendant,  having  no  notice 
is  liable    to    indictment  if  the  thing  of  the  nuisance,  suffered  the  tenant  to 
becomes  a  nuisance,  even  though  the  remain  in  the  occupation  of  the  prem- 
tenant  has  covenanted  to  repair.    Con-  ises,  upon  the   same  terms  as  before 
greve  v.  Morgan,  18  N.  T.  84 ;  Daven-  receiving  rent.     The   wife  of  A.  hav 
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where  the  action  is  brought,1  but  if  the  nuisance  is  laid  in  one 
county  and  proved  to  be  in  another  the  variance  is  fatal.3  The 
particular  use  of  property  complained  of  as  a  nuisance,  as  well 
as  the  injury  resulting  therefrom,  should  be  particularly  stated. 
The  injurious  act  should  be  described  according  to  the  fact,  but 
the  particular  manner  in  which  the  nuisance  is  created  need  not 
be  stated.'  It  seems,  however,  that  if  the  mode  of  producing 
the  injury  is  set  forth  it  must  be  proved  as  laid,4  and  a  nuisance 
essentially  different  from  that  alleged  cannot  be  proved."  The  rules 
of  good  pleading  require  that  a  nuisance  should  be  described  and 
set  forth  particularly  and  explicitly,  as  proof  is  not  admissible  to 
prove  a  nuisance  of  an  essentially  different  character  from  that 
set  up  in  the  declaration."  The  declaration  must  also  show  that 
the  defendant  maintains  or  upholds  the  nuisance,  and  that  it  is 
caused  by  his  own  acts,  or  the  acts  of  others  by  his  knowledge  or 
consent  in  some  way,  so  that  he  may  be  said  to  be  connected  there- 
with. Although  a  nuisance  exists  upon  a  person's  premises,  yet 
if  it  exists  there  by  the  act  of  a  stranger,'  or  if  it  is  caused  by 
others  outside  his  premises,  no  liability  exists  against  him  therefor. 
As,  if  filthy  water  is  thrown  upon  premises  above  his,  and,  passing 
on  his,  accumulates  there  and  emits  noxious  smells,  no  action  lies 
against  the  owner  of  the  lower  estate  therefor ; 9  nor,  if  by  the 
erection  of  a  mill  noxious  smells  are  emitted,  can  the  owner  of 
the  dam  be  made  liable  if  the  nuisance  arises  from  the  acts  of 
others,  as  by  improved  or  increased  cultivation  of  upper  premises, 
or  by  ditching  done  by  upper  owner  whereby  silt  accumulates  and 
chokes  the  channel,  producing  an  overflow  and  the  collection  of 
water  in  stagnant  pools.'  So,  too,  no  liability  exists  for  a  nui- 
sance that  is  created  by  natural  causes,  and  to  which  the  act  of 

ing  sustained  damage  by  reason  of  the        '  Warren  v.   Webb,  1   Taunt.  379  ; 

dangerous  condition  of  the  grating ;  State  v.  Sturdevant,  8  Shep.  (Md.)  9 ; 

held  by  the   court  of   queen's  bench,  Oliphant  v.  Smith,  3  Penn.  180! 
that  the  defendant,  as  reversioner,  was        s  Simmons  v.  Lillystone,  8  Ex.  441. 
liable  to  an  acfion   for  the    damage        a  Ellis  v.  Bowles,  Willes,  677. 
thereby  occasioned  by  the  exchequer        4  Anonymous,  1  Ld.  Raym.  452. 
chamber.    Marshall  v.  Cohen,  44  Ga.        6  O'Brien  n.  St.  Paul  R.  R.  Co.,  18 

489  ;  9  Am.  Rep.  170.  Minn.  176. 

But  see  Fisher  v.  Thirkell,  21  Mich.        «  O'Brien  ».  St.  Paul,  18  Minn.  176. 
1 ;  Bears  v.  Ambler,  9  Penn.  St.  193 ;        '  Saxby  v.  Manchester,  Sheffield  & 

City  of  Lowell  v.  Spaulding,  4  Cush.  Lincolnshire  R.  R.  Co.,  19  L.  T.  (N.  S.) 

(Mass.)  277 ;  Elliott  v.  Aiken,  45  N.  H.  640. 

36 ;  O wings  v.  Jones,  9  Md.  108  ;  Estes        8  State  v.  Burlington,  36  Vt.  521 . 
o  Estes,  23  Ind.  114  9  State  v.  Rankin,  3  S.  C.  438. 
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man  has  not  contributed  ; '  nor  for  a  nuisance  that  would  exist 
independent  of  any  act  done  by  the  defendant,  and  where  his  act 
has  not  essentially  increased  it." 

But,  if  the  act  of  the  defendant  contributes  essentially  to  the 
creation  of  the  nuisance,  as  by  the  erection  of  a  dam  which 
renders  the  water  stagnant,8  or  produces  its  overflow  so  as  to 
cause  it  to  gather  in  pools  or  eddies  and  become  stagnant,*  or  by 
raising  it  so  as  to  cause  the  decay  of  vegetable  matter  upon  its 
banks,  whereby  unwholesome  gases  are  developed,6  he  is  liable, 
even  though  natural  causes  combine  with  his  act  to'  produce  the 
injury. 

Seo.  821.  So,  too,  any  person  who  contributes  to  the  production 
of  a  nuisance  may  be  made  chargeable  therewith,  although  many 
others  contributed  thereto,  and  his  act  alone  would  not  constitute 
a  nuisance,  but  the  combined  effect  of  which  is  to  create  an  action- 
able injury ;  as,  if  several  persons  drain  their  premises  into  the 
same  ditch,  the  waters  from  which  are  discharged  Hear  the  premi- 
ses of  another,  and  produce  an  injury  either  to  his  estate  or  to  its 
comfortable  enjoyment,  any  of  the  persons  so  using  the  drain 
are  liable,  either  jointly  or  separately,  for  the  damages,  or  to 
indictment  therefor.'  Or  if  several  persons  Use  a  private  way  in 
a  manner  different  from  what  they  have  a  lawful  right  to  use  it, 
although  there  is  no  concert  between  them  in  its  use,  and  each 
uses  it  on  his  own  account  and  at  different  times,  although  the 
unlawful  use  by  either  one  of  the  parties  Would  not  constitute  an 
actionable  obstruction ;  yet  if  the  use,  by  all  of  them  combined, 
creates  a  nuisance  to  others,  an  action  may  be  maintained  against 
one  or  all  of  the  parties  whose  acts  contribute  to  the  nuisance.' 

Seo.  822.  It  is  not  necessary  to  set  up  the  defendant's  title  to 
the  property  upon  which  the  nuisance  exists,  but  his  relation  to 
the  nuisance  must  be  set  forth  in  such  a  way  as  to  show  that  he 

1  Mohr  v.  (Jault,  10  Wis.  313.  '  Duke  of  Buccleugb  d.  Coman,  5 

'  Beach  9.  People,  11  Mich.  106.  Macph.  214  ;  McAuley  «.  Roberts,  13 

•  Rogers  «.  Barker,  31  Barb.  (N.  T.)  Grant's  Cas.  (V.  C.)  565 ;  Crossley  v. 

447.  Lightowler,  3  L  R.  Ch.  486. 

4  Beach  v.  People,  11  Mich.  103.  'Thorpe  v.  Brumfitt,  8  L.  R.  Ch. 

6  People  o.  Townsend,  3  HU1  (N.  Y.),  App.  654. 

479. 


REMEDIES  AT  LAW.  869 

is  legally  liable  for  its  existence.1  Any  person  contributing  to  a 
nuisance  is  liable  therefor,  either  jointly  with  others  or  alone." 
It  is  not  necessary  that  he  should  actually  have  aided  in  the  crea- 
tion or  the  maintenance  of  it ; a  it  is  sufficient  if  he  stands  in  a 
position  to  it  that  responsibility  therefor  can  be  legally  predi- 
cated against  him.*  As,  if  the  nuisance  arose  from  the  acts  of  his 
servants  in  the  course  of  their  employment,5  or  of  his  tenants  in 
the  use  of  the  premises  for  the  purposes  for  which  they  were 
demised  when  he  knew,  or  had  reason  to  believe,  that  their  use 
in  that  way  would  produce  the  results  complained  of;  *  or  if  the 
nuisance  was  created  by  a  contractor,  when  the  nuisance  was 
necessarily  created  in  the  prosecution  of  the  work  which  he 
undertook  to  perform ; '  but,  otherwise,  if  the  work  might  be  done 
without  causing  a  nuisance,  and  the  nuisance  only  resulted  from 
the  carelessness  of  the  contractor."  So,  if  the  nuisance  was 
erected  before  he  became  the  owner  of  the  property,  if  he  uses 
it,  having  knowledge  of  its  injurious  results,*  or  after  notice 
thereof,  and  request  to  remove  it ; 10  and  it  seems  that  knowledge 
of  the  fact  that  injurious  results  ensue  to  one  estate  is  not  suffi- 
cient to  charge  him  with  knowledge  that  injurious  results  ensue 
to  another,  even  though  the  other  be  an  adjoining  estate."  But 
such  facts  must  be  established  as  show  knowledge  on  his  part  of 
the  particular  nuisance  complained  of,  or  notice  thereof  must  be 
given  before  the  action  is  brought."  A  servant,  or  any  person 
aiding  in  the  creation  or  maintenance  of  a  nuisance,  is  jointly 
liable  with  his  master  therefor,  or  may  be  sued  alone.18  But  in 
the  declaration  the  capacity  in  which  the  defendant  was  acting 
should  not  be  alleged ;  as,  in  actions  for  a  tort,  all  who  are 
engaged  therein  are  principals,  and  equally  liable  therefor,  in 
whatever  capacity  they  were  acting." 

1  Cheetham  v.  Hampton, 4  T.  R.  318 ;  '»  Jolmson  v.  Lewis,  13  Conn.  303 ; 
Rider  v.  Smith,  3  id.  767.  Pinney  v.  Berry,  61  Mo.  359. 

2  Chenango    Br.    Co.   v.   Lewis,   63  "  Cohocton  Stone  Co.  i>.  R.  R.  Co.,  51 
Barb.  (N.  Y.)  111.  N.  Y.  573. 

8  Rex  v.  Medley,  6  C.  &  P.  292.  is  Cohocton  Stone  Co.  v.  R.  R.  Co., 

4  Regina  v.  Stephens,  1  L.  R.  (Q.  B.)    ante. 

701.  u  Losee  v.  Buchanan,  51  N.  Y.  476 ; 

5  Reg  «.  Stephens,  ante.  Regina  v.  Stephens,  1  L.  R.  Q.  B.  701 ; 
6.  Fish  v.  Dodge.  4  Den.  (N.  Y.)  411 ;  Cobb    nex.  „.  Medley,  6  C.  &  P.  292. 

v  Smith,  38  Wis.  a.  u  Sutttm  „_  Clarke,  6  Taunt.  29 ;  Mit- 

l  Bu'tK.^nS'r'HWS  Sl)  chell  ..  Tarbutt,  5  T  R  651 ;  Chenango 

9  Brown  v.  (Jajuga  B.  R.  Co.,  12  N.  Y.    B.  Co.  v.  Lewis,  63  Barb.  (N.  Y.)  111. 
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Sec.  823.  A  recovery  in  one  action  does  not  prevent  a  recovery 
in  another  for  all  damages  resulting  between  the  bringing  of  the 
former  suit,  and  the  second  or  third,  or  whatever  number  of 
actions  may  be  brought,1  for,  in  judgment  of  law,  every  continu- 
ance of  a  nuisance,  is  a  new  nuisance  for  which  an  action  may  be 
brought."  Neither  does  the  abatement  of  a  nuisance  by  the 
plaintiff  of  his  own  motion,  or  by  the  defendant  himself,  prevent 
a  recovery  for  all  damages  sustained  prior  to  the  abatement.' 

Sec.  824.  If  the  nuisance  complained  of  is  created  by  a  cor- 
poration, the  corporation  and  such  of  its  officers  as  have  the 
direction  and  control  of  its  business,  as  well  as  its  agents  or 
servants  who  contributed  to  the  nuisance,  may  be  jointly  sued  or 
indicted  therefor.* 

Seo.  825.  In  all  actions  for  a  nuisance,  enough  should  be 
stated  to  show  that  the  act  complained  of,  if  proved  as  laid,  is  in 
fact  and  in  law  a  nuisance.  This,  of  course,  not  only  involves 
the  necessity  of  setting  forth  the  nature  of  the  wrong,  but  also 
its  injurious  results.  By  this,  I  do  not  mean  that  it  is  necessary 
to  state  the  precise  manner  in  which  the  nuisance  is  created,  as 
that  would  generally  be  impossible,  and  usually  very  dangerous ; 
as,  if  a  party,  in  setting  up  a  nuisance,  undertakes  to  state  the 
particular  means  used  to  produce  it,  he  must  prove  the  allegation 
as  laid,  and  failing  in  that,  the  variance  will  be  fatal.*  But  the 
nuisance  as  it  exists  should  be  specifically  set  forth,  as  well  as 
the  injurious  results  produced  thereby,"  and  the  injury  set  forth 
must  be  such  as  imposes  upon  the  defendant  a  legal  obligation  to 
respond  to  the  plaintiff  in  damages,  for  otherwise  the  declara- 
tion will  be  insufficient  on  demurrer.* 

Thus  a  tenant  must  not  declare  for  an  injury  to  the  estate  that 
does  not  affect  his  possessory  right,  nor  the  landlord  or  rever- 
sioner for  an  injury  simply  to  the  possession.     There  must  be  an 

1  Clowes  v.  N.  Staffordshire  Potteries  4  Rex  v.  Medley,  6  C.  &  P.  439  ;  Re- 
Co.,  8  L.  R.  Ch.  gina  v.  Stephens,  1  L.  R.  (Q.  B.)  701. 

Cohocton  Stone  Co.  ■».  R.  R.  Co.,  52        6  Anonymous,  1   Ld.  Raym    452  ■  2 

Barb.  (N.  T.)  390 ;  Beckwith  <o.  Gris-  Saunders  on  Pleading,  688  •  O'Brien  v 

wold,  29  id.  291.  R.  R.  Co.,  18  Minn.  176 

3  Crump  v.  Lambert,  17  L.  T.  (N.  S.)        •  Ellis  v.  Rowles,  Willes  677 
Pierce  o.  Dart  7  Cowen  (N.  Y.J,  607 ;        '  Pickard  s.  Collins,  23  Barb.'(N.  Y.) 

Tate  v.  Parnsh,  7  Monr.   (Ky.)  325;  444 
Call  v.  Buttrick,  4  Cush.  (Mass.)  345. 
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immediate  right  of  action  on  the  one  hand,  and  an  immediate 
liability  on  the  other.  It  is  not  necessary  that  actual  damage 
should  be  alleged,  bat  it  must  clearly  appear  that  a  legal  right 
has  been  invaded,  and  in  such  a  case  the  law  will  imply  the 
requisite  damage  to  uphold  the  right.1  But  where  nuisance  con- 
sists in  the  special  damage  produced,  the  special  injury  should  be 
particularly  stated.  As,  in  an  action  by  an  occupant  for  an  injury 
to  the  enjoyment  of  the  premises,  by  the  exercise  of  a  noxious 
trade  by  the  defendant,  the  injury  should  be  definitely  stated, 
If  the  injury  consists  in  a  pollution  of  the  air  by  smoke,  noxious 
vapors,  or  noisome  smells,  it  should  be  stated  that  the  extent 
of  the  pollution  is  such  as  to  impair  the  reasonable,  ordinary 
comfort  of  the  premises;  and  if  there  are  any  special  ill  re- 
sults beyond  that,  as  the  impregnation  of  the  atmosphere  with 
cinders,  soot,  ashes  or  dust,  these  should  also  be  set  forth;  and  if 
the  result  is,  that  the  cinders,  soot,  ashes  or  dust  enter  the  premi- 
ses and  settle  upon  and  injure  the  furniture  or  other  property, 
this  special  injury  should  also  be  stated.  A  failure  to  prove  all  the 
allegations  of  special  damage  will  not  prevent  a  recovery ;  it  is 
simply  necessary  to  prove  enough  to  sustain  the  allegation  of 
nuisance  and  show  a  legal  injury  from  the  defendant's  acts.'  The 
allegation  of  present  and  past  injury  and  damage  must  be  made ;  as, 
if  it  appear  that  the  defendant  has  only  done  an  act  from  which 
injury  and  damage  may  result,  no  nuisance  at  law  exists,  and  the 
action  must  fail.  Thus,  if  the  defendant  has  erected  a  dam  upon 
a  stream  which  will  flood  the  plaintiff 's  land  in  time  of  high 
water,  but  which  has  not  yet  produced  that  result ;  or  if  he  has 
excavated  upon  his  own  lands  in  such  a  manner  that  the  plain- 
tiff's lands  will  ultimately  be  let  down,  but  which  have  not  yet 
been  injured,  no  action  lies  until  the  damage  actually  transpires. 
There  must  be  present  or  past  injury  to  uphold  the  action." 

1  Ashby  v.  White.  2  Ld.  Raym.  928  ;  253 ;  Bemis  ®.  Upham,  13  Pick.  (Mass.) 

Webb  v.  Portland  Manufacturing  Co.,  169 ;    Ripka  v.   Sargent,  7  W.  &   S. 

3  Sum.  (TJ.  S.)  189 ;  Parker  v.  Griswold,  (Penn.)  9  ;  Ballou  v.  Inhabitants,  4  Gray 

17  Conn.  288  ;  Wood  <o.  Waud,  3  Exchq.  (Mass.),  324. 

748 ;  Goodson  v.  Richardson,  9  L  R.  Ch.  *  Barnard  v.  Duthy,  5  Taunton,  27  ; 

App  221  •  Wilts  v.  Navigation  Co.,  1  id.  Bonomi  v.  Backhouse,  9  H.  L.  Cas.  503. 

456-  Reid  <o  Giflbrd,  1  Hopk.  (N.  T.)  3  Bonomi  «.  Backhouse,  ante;  Lud- 

416 '  White  v.  Forbes,  Walk.  (Mich.)  low  v.  R.  R.  Co.,  6  Lans.  (N.  Y.  S.  C.) 

112  :  Bolivar  Manufacturing  Co.  fl.Ne-  128;  Shaw  v.  Thackerah,  1  L.  R.  (C. 

ponset  Co.,  16  Pick.  (Mass.)  212  ;  Ar-  P.)  564;  Webb  d.  Bird  13  C.  B  (N  S.) 

thur  v.  Case,  1  Paige  (N.  T.),  448  ;  843 ;  Chasemore  v.  Richards,  7  H.  &  N. 

Blanchard  v.  Baker,  8  Greenl.  (Me.)  349. 
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Sec.  820.  Tenants  in  common  may  join  in  an  action  for  a  nui- 
sance affecting  their  estate,1  but  persons  having  distinct  interests 
affected  by  the  same  nuisance  must  bring  separate  actions.' 

So,  while  all  persons  upholding  a  particular  nuisance  may  be 
joined  as  defendants  in  an  action  for  damages  therefrom,  yet 
they  must  be  parties  to  one  and  the  same  nuisance.  Thus,  if  A 
and  B  maintain  a  smith's  forge,  the  smoke  from  which,  added  to 
the  smoke  already  produced  in  that  locality  by  a  smith's  forge 
carried  on  by  0,  creates  an  actionable  nuisance,  A,  B  and  C 
cannot  be  joined  as  defendants  in  an  action  by  D,  who  is  inju- 
riously affected  thereby.  Actions  must  be  brought  against  A  and 
B  respecting  their  nuisance,  and  also  against  0  respecting  the 
nuisance  produced  by  him.  There  is  no  such  connection 
between  their  acts  as  make  them  liable  jointly  for  the  ill  results 
ensuing  from  them.  Each  is  liable  for  the  nuisance  produced  by 
him,  and  if  the  act  of  0,  before  A  and  B  erected  their  forge, 
produced  no  nuisance,  then  A  and  B  have  no  right  to  maintain 
their  forge,  if,  added  to  the  smoke  and  noise  and  dust  from  C's 
shop,  a  nuisance  results ;  and  the  fact  that  the  dust  and  noise 
and  smoke  from  C's  shop  is  necessary  to  create  the  nuisance,  is 
no  defense  for  them." 

Sec.  827.  If  a  person  parts  with  his  interest  in  premises  upon 
which  a  nuisance  exists  at  the  time  of  sale,  he  continues  liable  for 
all  damage  created  thereby  as  well  after  as  before  the  sale."  But 
it  would  seem  that  this  is  not  the  case  when  the  premises  have 
been  conveyed  by  quit-claim  deed.  Such  is  the  rule  in  New 
York,'  and  would  seem  to  be  within  the  principle  of  all  the  cases. 
The  fact  that  the  defendant  cannot  enter  to  abate  the  nuisance, 

1  Bacon's  Abr.,  Joint  Tenants.  to  any  one  among  the  hundred  to  say 

5  Saunders'   Pleadings,  686 ;    Great  that  what  he  does,  of  itself,  causes  no 

Falls  Co.  o.  Worster,  15  N.  H.  412.  g™SSL  t£  4he  complainant."    Slight  v. 

»  Thorpe  v.  Brumfitt,  8  L.  H,  Ch.  656,  7™  *  Wn-  675- 

Whom    Taim-otj  T,    T    anva  •    "  Hnnnnnfi  4.  Dorman  li.  Ames,  12Minn.  451 ;  Cohoc- 

wnere  JAMBS,  L,.  J.,  says  .       Suppose  ton  Stone  Co.  u.  Buffalo  R.R.Co.,52Barb. 

one    person     leaves    a    wheelbarrow  (N.  Y.)  390;  Curtis  v.  Thompson,  19  N.  H. 

standing  in  a  way,  that  may  cause  no  47 ;  Plumer  v.  Harper,  3  id.  88 ;  Eastman  v. 

appreciable  inconvenience,  but    if  a  A""0,61*6.^  Co;i  *|  J"1.-."8 ;  Jordan  "• Hel" 

hundred  do  so,  that  may  cause  a  seri-  wiBl  1  W,lsoa  (IndJ' 447" 

ous    inconvenience,  which    a    person  5-  Waggoner  v.  Jermaine.  3  fienio  (N.T.), 

entitled  to  the  use  of  the  way  has  a  306;  Hanse  "■  Cowin«-  1  Lans-  <N"  *•>  al- 
right to  prevent ;  and  it  is  no  defense 
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does  not  excuse  his  liability,  for  it  is  his  own  wrong  which  has 
involved  him  in  trouble.1 

Sec.  828.  The  owner  of  premises,  who  has  demised  them  with 
a  nuisance  thereon,  is  regarded  as  upholding  a  nuisance  by 
receiving  rent  therefor ;  so  when  he  has  conveyed  the  premises, 
with  covenants  of  warranty,  be  is  regarded  as  upholding  the 
nuisance  by  his  covenants  ;*  but  when  the  conveyance  is  by 
quitclaim  deed,  he  simply  conveys  his  right,  title  and  interest 
in  the  property,  and  is  not  regarded  as  conveying  any  right  in 
or  to  the  premises  which  he  did  not  legally  possess,  or  which  he 
could  not  legally  exercise." 

Sec.  829.  In  all  actions  for  injuries  sustained  from  a  public 
nuisance,  the  declaration  must  contain  a  specific  statement  of  the 
special  damage,  or  the  declaration  will  be  insufficient  on  demur- 
rer, and  the  defect  will  not  be  cured  by  verdict/  The  special 
injury  is  the  gist  of  the  action,  and  unless  alleged  and  proved, 
no  cause  of  action  exists.'  The  damage  must  be  such  as  is  par- 
ticular and  peculiar  to  the  plaintiff,  and  different  from  that  sus- 
tained by  the  rest  of  the  public." 

Sec.  830.  Thus,  in  the  case  of  an  injury  from  the  erection  of 
a  building  in  a  highway,  a  declaration  simply  alleging  that  the 
defendant  had  erected  a  building  in  a  highway  whereby  the 
defendant  was  prevented  from  passing  with  his  horses  and  carri- 
age, or  on  foot,  would  be  insufficient,  for  all  the  public  are 
equally  prevented  from  passing,  and  no  recovery  can  be  had  for 
the  common  injury ;'  but,  if  by  reason  of  the  obstruction,  the 
plaintiff  is  prevented  from  reaching  his  premises,"  or  if  access 

>  Smith    fl  Elliott,  9   Penn.  St.  345 ;  B  Sampson  v.   Smith,  8   Sim.  272  ; 

Thompson  i.  Gibson,  7  M.  &  W.  456 ;  White  ,.  Cohen  19  Eng.  Law  &  Eq. 

p"      *  146  ;  Francis  v.  Schoellkoppf,  53  N.  T. 

s  Irvine  v  Wood,  51  N.  T.  224.  152  ;  Wesson  v.  Washburne  Iron  Co., 

»  Blunt  v.  Aiken,  15  Wend.  (N.  T.)  13  Allen  (Mass  ),  94. 

f!22  •  Wagoner  v.  Jermaine,  3  Denio  "Higbee  «.  Camden  &  Amboy  R.  R 

|  Y.),  aSF;  Staple  ,  Spring,  10  Mass.  Co.^9  *  J  «fo  Houek  .  Wauche, 

V  ;TnBdTcLf  S^n  KrarH:        »  KnT"  S  W£  Z  ; 
Peckham  9  R.  L  ts&A  *  Clear    Pierce  ..  Dart,  7  Cow.  (N.  T.)  605. 
Lake  Co.',  40  Cal.  193 ;  Smith  v.  Mc- 
Conathy,  11  Mo.  515. 
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thereto  is  cut  off  or  made  difficult,1  or  if  customers  are  pre- 
vented from  coming  to  his  shop  to  trade,'  or  to  his  inn  for 
refreshments ;'  or  if  he  is  compelled  to  take  a  more  circuitous 
route  to  reach  his  destination,  and  thereby  sustains  material  dam- 
age, as  by  the  loss  of  time,  or  being  subjected  to  loss  in  the  sale 
of  his  goods,  or  in  being  prevented  from  performing  a  contract, 
or  discharging  a  legal  duty,  the  special  injury  should  be  specifi- 
cally and  clearly  set  forth  in  the  declaration,  and  must,  in  the 
main,  be  established  by  proof  on  the  trial,  or  no  recovery  can  be 
had.  In  an  action  arising  from  a  public  nuisance,  the  gravamen 
of  the  action  is  the  special  damage  ;*  but,  in  the  case  of  a  private 
nuisance  purely,  the  fact  of  the  nuisance  appearing,  all  damages, 
that  are  the  natural  and  probable  consequence  thereof,  to  a  par- 
ticular right,  can  be  recovered,  whether  specially  alleged  in  the 
declaration  or  not.* 

Sec.  831.  There  are  a  class  of  actions  for  nuisances  in  which 
negligence  must  be  alleged.  As,  for  injuries  arising  from  the 
undermining  of  buildings,  by  excavations  upon  adjoining  lands  ;' 
for  injuries  resulting  from  the  explosion  of  steam  boilers,'  of 
gunpowder,"  although  in  the  latter  case  it  seems  that  the  keeping 
of  large  quantities  in  a  populous  locality,  or  near  the  dwellings 
of  another,  or  near  a  highway,  is  a  nuisance  per  se,  rendering  the 
owner  thereof  liable  for  all  injuries  resulting  therefrom.*  So  in 
actions  against  persons  acting  under  legislative  powers,  unless 
the  act  is  in  excess  of  their  powers,  negligence  should  be  alleged ; 
as  for  injuries  resulting  from  the  flooding  of  lands,  by  the  erec- 
tion of  an  embankment,  for  want  of  a  proper  culvert  under  the 
same,10  or  turning  surface-water  upon  the  premises  of  another,10  or 
preventing  the  drainage  of  lands  when,  by  ditches  and  sluices, 

1  Stetson  v.  Faxon,  19   Mass.   147 ;  220 ;  Panton  v.  Holland,  17  Johns.  (N. 

Corning  D.  Lowerre,  6  Johns.  Ch.  (N.T.)  Y.)  92  ;  Moody  v.  McClelland,  39  Ala 

641 ;  Savannah  B.  R.  Co.  v.  Shiels,  33  45. 

Qa.  601.  6  Losee  v.  Buchanan,  51  N.  T.  476. 

s  Iveson  v.  Moore,  12  Mod.  263.  '  People  v.  Sands,  1  Johns.  (N.  Y )  76S 

3  Francis  v.  Schoellkoppf,  53  N.  T.  8  Weir  v.  Kirk,  74  Penn.  St.  274. 
15a-  '  Johnson  v.  Atlantic,  etc. ,  R.  R.  Co, 

4  Carter  v.  Taume,  103  Mass.  507 ;  35  N.  H.  567. 

Vanderslice  v.  Newton,  4  N.  Y.  130.  10  Waterman  v  Conn.  &  Pass  R    R 

6  La  Sala  v.  Holbrook,  4  Paige  (N.  Y.),    Co.,  80  Vt.  610. 
169;  Thurston  v.  Hancock,  12  Mass. 
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the  injury  could  have  been  prevented ; '  but,  except  where  the 
act  is  strictly  within  the  scope  of  the  grant,  and  the  natural  or 
probable  consequence  thereof,  negligence  is  not  an  element,  and 
need  not  be  alleged.1  As,  if  there  are  two  modes  of  doing  an 
act,  one  of  which  would  not  result  injuriously,  if  the  method 
is  chosen  that  does  produce  injury,  liability  attaches  for  all 
the  consequences.'  But,  as  persons  acting  under  legislative 
authority  are  given  large  discretion  in  the  mode  of  doing  their 
work,  except  in  cases  where  the  method  chosen  is  clearly 
improper,  too  much  reliance  should  not  be  predicated  on  this 
claim.'1  Generally,  however,  negligence  is  not  an  element  in  an 
action  for  a  nuisance.* 

Sec.  832.  Dangerous  animals,  accustomed  to  bite  or  attack 
mankind,  are  regarded  as  nuisances ;  but  in  order  to  fix  liability 
upon  the  owner  or  keeper,  it  must  be  shown  that  he  knew  of  their 
propensities ;'  therefore  it  is  always  necessary  to  allege  a  scienter 
in  the  declaration,  and  to  prove  it  on  the  trial,'  but  this  is  only 
the  case  in  reference  to  domestic  animals.  If  the  animal  is  of  a 
ferocious  nature,  as  a  tiger,  bear,  or  other  animal  ferae  naturae, 
knowledge  of  its  propensities  need  not  be  alleged  or  proved." 
If  the  injury  results  while  the  plaintiff  is  upon  the  premises  of 
the  defendant,  the  declaration  should  show  that  he  was  lawfully 
there;9  but  if  it  occurs  while  in  a  highway,  or  outside  the 
defendant's  premises,  the  fact  of  the  animal  being  at  large  is 
sufficient  evidence  of  negligent  keeping.10 

1  Lawrence  v.  Great  Northern  E.  K.  Fletcher  v.  Ryland,  1  L.  R.  Ex.  262  ;  3 

Co.,  4  Eng.  Law  &  Eq.  265 ;  16  Q.  B.  H.  L.  Cas.  330 ;  Wilson  <o.  New  Bed- 

642.  ford,  108  Mass.  261 ;  11  Am  Eep.  352 ; 

*  Lawrence  «.  Gt.  Northern  B.  B.  Cahill  *>.  Eastman,  18  Minn.  324;  10 
Co.,  ante.  Am.  Bep.  184. 

3  B.  B.  Co.  v.  Canal  Co.,  1  Ba.  Ca.  •  Spaulding  v.  Oakes,  42  Vt.  343. 

225 ;  Matthews  v.  West  London  Water-  '  Parton  v.  Haggarty,  35   Ind.  178 ; 

works  Co.,  3  Camp.  402;  King  v.  Mor-  Kelly  ®.   Tilton,  2  Abb.  (N.  T.  Ct. 

ris  &  Essex  E.  E.  Co.,  18  N.  J.  377;  App.)  495. 

Cleveland  v.  Grand  Trunk  B.  B.  Co.,  8  Lawrence  v.  Mangianti,  44  Cal.  138. 

42  Vt.  449.  '  Loomis  v.  Terry,  7  Wend.  (N.  Y.) 

*  Whitcomb  «.  Vt.  Central  B.  B.  486. 

Co.,  25  Vt.  69 ;  Eegina  v.  Scott,  3  Ad.       10  May  v.  Burdett,  9  Ad.  &  El.  (Q.  B.) 
&  El.  543.  101. 

*  Hay  v.  Cohoes  Co.,  1  N.  T.  167; 
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Sec.  833.  Except  in  those  States  where  special  provision  is 
made  therefor  by  statute,  no  power  exists  in  a  court  of  law  to 
direct  the  abatement  of  a  nuisance,  after  a  verdict  establishing  it, 
either  in  an  action  for  damages  or  under  an  indictment.  The  old 
common-law  remedies,  involving  an  abatement,  have  become 
obsolete  and  passed  into  disuse.  Provision  is  made  in  many  of 
the  States  for  an  abatement  upon  order  of  court  after  verdict,  but 
it  would  be  outside  the  scope  of  this  work  to  give  the  practice 
under  these  various  statutes.  It  is  easy  for  the  practitioner  in  any 
State  to  ascertain  the  scope  of  these  special  remedies,  which  have 
no  interest  to  the  profession  generally.  It  is  proper  to  say,  how- 
ever, that  courts  hesitate  to  apply  these  statutory  remedies,  and 
do  not  generally  encourage  them ;  and  parties  in  a  proper  case 
will  find  far  more  easy  redress  for  their  grievances  from  nui- 
sances in  a  court  of  equity  than  in  a  court  of  law.  Courts  of  law 
will  always  exercise  their  discretion  in  these  matters,  and,  so  far 
as  my  researches  have  extended  in  that  direction.,  I  have  found 
that  it  is  only  in  extreme  cases  that  they  will  order  the  prostra- 
tion or  removal  of  a  nuisance.  They  prefer  to  leave  the  parties  to 
their  redress  before  a  tribunal  of  larger  powers  and  more  effective 
remedies,  where  all  the  right  and  equities  of  the  parties  can  be 
fully  investigated.  And  this  course  is  not  one  of  doubtful 
wisdom,  and  has  rapidly  grown  in  favor  within  the  last  half 
century. 

Seo.  834.  Any  person  injured  by  a  nuisance,  to  the  extent  that 
he  may  maintain  an  action  at  law  therefor,  may  remove  so  much 
of  the  nuisance  as  is  necessary  to  secure  to  himself  immunity 
from  damage  therefrom,1  but  he  must  not  be  guilty  of  any  excess 
therein,  for,  as  to  all  excess  of  abatement,  he  will  be  a  trespasser.' 

1  Baten's  Case,  9  Coke,  55 ;  Norrice  Hutchinson  v.  Grainger,  13  Vt.  394  ; 

v.  Baker,  3  Bulst.  198 ;  Earl  of  Lons-  Dyer  v.  Depui,  5  Whart.  (Penn.)  584 ; 

dale  <o.  Nelson,  2  B.  &  0.  311 ;  Amos-  Jewell  v.  Gardner,  12  Mass.  311 ;  Heath 

keag  Co.  v.  Goodale,  N.  H.  56 ;  Rhea  v.  Williams,  25  Me.  209 ;  Wright  ®. 

v.  Forsyth,  37  Penn.  St.  503 ;  State  v.  Moore,  38  Ala.  599  ;  Mafflt  v.  Bruner, 

Parrot,  7  N.  C.  811;  Perry  «.  Fitzhowe,  1  Greene  (Iowa),  348;  Perry  v.  Fite- 

8  Ad.  &  El.  (Q.  B.)  757 ;  Adams  «.  Bar-  howe,  8  Ad.  &  El.  (Q.  B.)  757.    But  see 

ney,  25  Vt.  225;   Roberts   v.  Rose;  Indianapolis  a.  Miller,  27  Ind.    894, 

Pendruddock's  Case,  5  Coke,  101,  n.  a  where  it  is  held  that  he  would  only  be 

and  b ;   Smiok  v.  Thorp,  13  Grattan  liable    for   wanton  and   unnecessary 

(Va.),  564.  injury. 

s  Gates  v.  Blancoe,  2  Dana  (Ky.),  158 ; 
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Sec.  835.  In  order  to  warrant  the  exercise  of  this  extraordinary 
power,  the  thing  must  be  in  itself  a  nuisance,1  or  it  must,  at  the 
time  it  is  abated,  be  injuring  him."  A  thing  cannot  be  abated 
before  it  actually  becomes  a  nuisance.'  Thus,  in  Norrice  v.  Baker, 
1  Eolle,  394,  Coke,  C.  J.,  says :  "  If  a  person  have  an  intent  to 
build  a  wall,  and  lay  the  foundation,  you  cannot  pull  this  down." 
And  Choke,  J.,  in  the  same  case,  says :  "  So,  although  boughs 
which  hang  over  another's  land  may  be  cut,  yet  they  cannot  be 
cut  lest  they  shall  hereafter  grow  over."  And,  as  still  further 
illustrative  of  the  principle,  Rolle,  in  his  Abridgment,  title 
Nuisance  A,  says:  "A  man  cannot  remove  scaffolds,  etc.,  for 
making  a  building  which  will  be  a  nuisance  when  finished." 
Thus  it  will  be  seen  that  nothing  can  be  abated  upon  the  mere 
apprehension  of  damage  or  nuisance ;  but,  at  the  very  time  when 
the  thing  is  abated,  it  must  be  a  nuisance,  and  operating  injuri- 
ously to  the  person  abating  it,  or  have  previously  so  operated, 
and  be  of  such  a  nature  that  it  will,  in  the  very  nature  of  things, 
produce  similar  results  againr 

Sec.  836.  If  a  dam  be  erected  upon  a  stream,  that  pens  back  the 
water  and  floods  the  lands  of  an  upper  owner,  he  may  lawfully 
enter  upon  the  premises  of  the  owner  and  abate  so  much  of  the 
dam  as  produces  the  injury  to  his  land.4  So,  too,  if  a  house  be 
erected  so  that  the  eaves  overhang  the  lands  or  buildings  of  another, 
the  person  whose  estate  is  thus  injured  may  saw  off  the  portion  of 
the  building  so  overhanging  his  lands.*  So,  too,  if  a  house  be 
erected  so  as  to  hide  the  ancient  lights  of  another,  the  person 
whose  estate  is  injured  may  remove  so  much  of  the  house  as  is 
necessary  to  restore  the  full  exercise  of  his  right.  So,  too,  if  a 
house  be  so  erected  as  to  shoot  rain  and  snow  from  the  roof 
thereof,  over  upon  the  land  or  buildings  of  another,  the  person 
so  injured  may  enter  upon  the  land  of  the  person  owning  the 
building,  and  remove  so  much  of  it  as  is  necessary  to  prevent  the 

1  Ab  a  house  whose  eaves  overhang        * Rolle'S  Abt.,  Nuisance,  A ;  Nbrrice 
the  land  of  another.   Baten's  Case,  9    v.  Baker,  1  Eolle's  Rep.  395. 
Coke    55:  Pendruddock's  Case,  5  id.        4  Adams  «.  Barney ,  25  Vt.  231 ;  Rob- 
10i  erts  v.  Rose,  1  L.  R.  (4),  82. 

a  Gates  o  Blanooe,  8  Dana  (Ky.),  158.        '  Pendruddock's  Case,  5  Coke,  101 ; 

Baton's  Case,  9  id.  55. 


878  EEMEDIES   AT  LAW. 

injury.1  So,  too,  if  a  noxious  trade  be  set  up  in  the  vicinity  of 
another's  dwelling,  he  may  enter  the  premises  and  destroy  so 
much  of  the  machinery  as  is  necessary  to  prevent  the  nuisance,' 
but,  when  the  nuisance  arises  from  the  improper  use  of  a  building, 
the  building  itself  cannot  be  destroyed  but  only  the  improper  use 
thereof  stopped.'  So,  too,  if  a  bridge  be  erected  across  a  naviga- 
ble stream,  without  proper  draws,  a  person  navigating  the 
stream,  may,  if  prevented  from  passing,  remove  so  much  of  the 
bridge  as  prevents  his  passage  with  his  boat.*  So,  if  a  house 
unoccupied  be  left  in  such  a  filthy  condition  as  to  endanger  the 
health  of  the  neigborhood,  or,  if  it  be  in  such  a  dilapidated  con- 
dition as  to  endanger  the  safety  of  adjoining  houses,  or,  if  by 
reason  of  the  use  of  it  by  tramps  and  idle  persons  it  becomes  a 
pest  to  the  owners  of  adjoining  property,  any  person  who  is 
injured  thereby  may  tear  down  the  house.* 

But  if  a  house  is  occupied,  even  though  it  has  itself  become  a 
nuisance,  it  cannot  be  abated.'  The  reason  is  that  an  abatement 
cannot,  under  such  circumstances,  be  made  without  involving  a 
breach  of  the  peace,  and  a  nuisance  can  never  be  abated  with  a 
strong  hand,  except  under  very  extraordinary  circumstances,  unless 
it  can  be  done  peaceably  and  without  riot.' 

Sec.  837.  The  question  as  to  when  animals  may  be  killed, 
when,  by  reason  of  their  diseased  state,  or  by  reason  of  their 
ferocious  disposition,  they  have  become  nuisances,  and  dangerous 
to  the  safety  of  other  animals,  is  one  of  considerable  importance. 
The  rule  seems  to  be  that  so  long  as  the  owner  restrains  the  ani 
mals  upon  his  own  premises,  no  person  has  a  right  to  kill  or 
injure  them ;  but  if  they  are  suffered  to  go  at  large,  or  if  they 
escape  from  the  owner's  custody,  in  the  case  of  animals  affected 
with  a  contagious  disease,  the  owner  of  the  premises  upon  which 
they  escape  may  kill  them  if  necessary  for  the  protection  of  his 
own  animals.     In  the  case  of  Franz  v.  Hitterbrand,  45  Mo.  121, 

1  Rex  v.  Pappineau,  2  Strange,  688 ;        8  Brown  v.  Perkins,  12  Gray  (Mass.), 

Cooper  t.  Marshall,  1  Burr.  259 ;  Rex  95. 

v.  Rosewell.    2    Salk.    459;    Dyer®.       *  State  0.  Parrott,  71  N.  C.  311. 
Depui,  5  Whart.  (Penn.)  584.  5  Harvey  v.  Dewoody,  18  Ark.  252. 

8  Manhattan  Co.  v.  Van  Keuren,  23        *  Perry  v.  Fishowe,  8  Ad.  &  El.  (N. 

N.  J.  141.  S.)  757  ;  Daviess.  Williams,  16  id.  546 

'  Rex  v.  Rosewell,  2  Salk.  459. 
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the  plaintiff  was  the  owner  of  two  horses,  sick  with  a  contagions 
disease,  which  he  kept  upon  his  own  premises.  The  defendants, 
for  the  purpose  of  preventing  the  spread  of  the  disease,  and  with 
no  malicious  purpose,  entered  upon  plaintiff's  premises  and  killed 
the  horses,  claiming  that  they  had  the  right  to  do  so,  as  the 
horses  had  become  a  nuisance  injurious  to  them.  The  court  held 
that  their  act  was  not  justifiable,  and  that  the  plaintiff  was 
entitled  to  recover  the  actual  value  of  the  horses. 

In  Williams  v.  Diooon,  65  N.  0.  416,  the  plaintiff  was  the 
owner  of  an  ass  which  he  knew  to  be  in  the  habit  of  attacking 
and  injuring  stock.  He  suffered  the  ass  to  run  at  large  and  it 
attacked  the  defendant's  cow,  threw  her  down,  and  was  proceed- 
ing to  stamp  on  her  when  the  owner  of  the  cow  killed  the  ass. 
It  was  held  that  he  was  justified  in  the  killing. 

But  when  an  animal  is  simply  found  trespassing  upon  another's 
premises,  the  owner  of  the  premises  will  not  be  justified  in  injur- 
ing the  animal.1 

Sec.  838.  Enough  has  been  said  to  illustrate  the  general  doc- 
trine of  abatement  by  the  act  of  the  party  injured.  But  it  is 
proper  to  say  that  this  remedy  is  a  dangerous  one,  and  one  which 
should  never  be  resorted  to  except  in  extreme  cases,  when  the 
exigencies  of  the  case  will  not  brook  delay.  The  law  generally 
affords  ample  redress  for  all  injuries,  and,  if  no  verdict  declaring 
the  thing  to  be  a  nuiVance  can  be  obtained,  no  justification  for  its 
removal  can  be  upheld.  The  party  judges  at  his  peril,  and  if  he 
errs  in  judgment  he  is  answerable  for  all  the  damages  that  ensue, 
and  if,  in  the  exercise  of  the  right,  a  breach  of  the  peace  is  in- 
volved, he  is  answerable  by  indictment  for  the  result.  There- 
fore, generally,  it  is  unsafe  to  advise  a  party  to  remove  a  nuisance 
himself,  at  least  if  the  nuisance  is  not  beyond  doubt,  and  the 
removal  confined  within  the  limits  of  actual  right. 

Sec.  839.  In  an  action  on  the  case  the  plea  of  not  guilty  puts 
in  issue  all  the  averments  of  the  declaration,  and  whatever  will, 
in  equity  and  good  conscience,  according  to  the  existing  circum- 
stances,  preclude  the  plaintiff  from  recovering,  may  be  given  in 

•  Boat  d.  Mingues,  64  N.  C.  44 ;  Ladue  v.  Branch,  42  Vt.  574. 
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evidence  by  the  defendant,  because  the  plaintiff  must  recover 
upon  the  justice  and  conscience  of  his  case. '  Thus  in  Bird  v. 
Randal,  3  Bur.  1353,  Lord  Mansfield  laid  down  the  distinction 
between  an  action  on  the  case  and  other  tortious  actions  thus : 
"Another  essential  difference,"  said  he,  "  between  these  cases 
upon  torts  and  actions  on  the  case  is,  that  those  (other  cases)  are 
stricti  juris,  and  therefore  such  a  former  recovery,  release  or 
satisfaction  cannot  be  given  in  evidence,  but  must  be  pleaded. 
But  an  action  upon  the  case  is  founded  upon  the  mere  justice  and 
conscience  of  the  plaintiff's  case,  and  is  in  the  nature  of  a  hill  in 
equity,  and  in  effect  is  so,  and,  therefore,  a  former  recovery, 
release  or  satisfaction  need  not  be  pleaded,  but  may  be  given  in 
evidence  under  the  general  issue,  for  whatever  will,  in  equity  and 
conscience,  according  to  the  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may  in  this  action  (of  the  case)  be  given  in 
evidence  by  the  defendant ;  because  the  plaintiff  must  recover 
upon  the  justice  and  conscience  of  his  case,  and  upon  that  only." 
Thus,it  will  be  seen  that  special  matter,  as  a  license,  need  not 
be  specially  pleaded.  But  if  the  statute  of  limitations  is  relied 
upon  it  must  be  specially  pleaded,3  and  any  special  matter  may 
be  pleaded,  although  it  is  not  necessary. 

Sbo.  840.  Any  special  matter,  however,  that  goes  in  bar  or 
avoidance  of  the  action  must  be  established  by  the  defendants, 
and  the  burden  is  upon  him  of  establishing  it  by  the  same  class 
and  degree  of  evidence  as  would  be  required  if  it  had  been  spe- 
cially pleaded.  Thus,  a  person  claiming  a  prescriptive  right  to 
maintain  the  nuisance,  and  inflict  the  injury,  must  clearly  estab- 
lish the  right  by  proof  of  continuous,  open,  peaceable  and  adverse 
user  to  the  extent  claimed  for  the  fall  statutory  period,  and  the 
right  must  be  shown  broad  enough  to  cover  the  subject-matter  of 
the  action,  or  the  defense  fails.1  So,  too,  when  a  person  sets  up 
a  license  to  do  the  acts  charged  in  the  declaration,  the  license 
must  be  clearly  established,  and  it  must  also  be  made  clearly  to 
appear  that  the  injury  complained  of  is  fairly  within  the  contem- 
plation of  the  party  giving  it."    "When  the  injury  is  the  natural 

'IChitty  on  Pleadings,  432.  »1   Saunders  on  Pleadings,  348;  2 

!  1  Saunders  Pleadings  and  Ev.  345.    id.  689. 
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and  necessary  result  of  the  acts  to  be  done  under  the  license,  it 
will  be  a  full  defense,  but,  if  they  are  not  a  necessary  result,  lia- 
bility cannot  be  avoided  under  it.  The  same  is  the  case  when 
the  party  claims  protection  under  a  legislative  grant.1 

Seo.  841.  The  plaintiff  is  required  to  prove  all  the  material 
allegations  of  his  complaint.  The  burden  of  proof  is  upon  him 
and  he  must  establish  the  right,  the  injury  thereto,  and  the  dam- 
age.' He  must  also  show  that  the  defendant  committed  the 
injury,  or,  what  is  tantamount  thereto,  that  it  was  committed  by 
his  servants,  agents,  tenants  or  other  person  under  such  circum- 
stances that  he  can  be  held  legally  chargeable  for  the  conse- 
quences of  the  act.'  He  must  also  prove  that  he  had  a  legal 
interest  in  the  subject-matter  affected  by  the  nuisance,  and  a  per- 
son having  a  mere  equitable  interest  cannot  maintain  an  action 
unless  actually  in  possession  of  the  premises  at  the  time  when 
the  injury  happened.4  If  an  action  is  brought  by  a  tenant  he 
must  prove  an  injury  to  his  possessory  right,  and  if  he  only 
proves  an  injury  to  the  estate,  that  does  not  affect  his  posses- 
sory interest,  the  action  must  fail.  If  the  action  is  brought 
by  a  reversioner  he  must  prove  an  injury  to  the  estate  that  affects 
his  reversionary  interests,  or  he  must  show  that  some  right  inci- 
dent thereto  is  injured,  which,  if  not  protected  by  judgment, 
will  affect  the  estate.4  If  the  premises  are  in  the  possession  of  a 
tenant  for  a  term,  and  the  tenant  leaves  in  consequence  of  the 
nuisance,  this  fact  should  be  alleged  in  the  declaration,  proved 
upon  the  trial,  and  the  recovery  will  be  limited  to  the  loss  of  rent.* 

Sec.  842.  The  fact  that  the  defendant  was  acting  as  the  agent 
or  servant  of  another  is  no  defense,  and  in  a  civil  action  is  not 
admissible  in  evidence.0  Neither  is  the  fact  that  others  contrib- 
uted to  the  nuisance  in  an  equal  or  greater  degree  with  the 
defendant,'  nor  that  the  trade  is  lawful,8  useful,"  or  for  the  public 

i  Truman  v.  Headley,  33  N.  J.  523.  '  Bicker  v.  Freeman,  50  N.  H.  420. 

>  Dawes  f>.  Peck,  8  T.  B.  330  ;  Old-  8  Byland  v.  Fletcher,  1  L.  B.  Ex. 

aker  c  Hunt,  19  Beav.  485.  263. 

»  Jones  0.  Jones,  7  T.  B.  47.  »  Poynton  t>.  GHU,  2  Bolle  s  Abr.  140 ; 

«  Uotterill  v.  Hobly,  4  B.  &  C.  465.  Beardmore  v.  Treadwell,  31  L.  T.  (N. 

«  Cotterill  v.  Hobly,  4  B.  &  C.  465.  S . )  873 . 

•  Beg.  *.  Stephens,  1  L.  B.  (Q.  B.) 
700 ;  Rex  v.  Medley,  6  Cr.  P.  439 
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benefit,  or  that  it  really  benefits  the  defendant's  property,1  the 
question  is  simply  whether  a  legal  right  has  been  invaded  by  the 
defendant  in  whatever  capacity  acting ;  if  so,  there  can  be  no 
defense  except  the  right  to  do  the  act,  acquired  by  grant,  pre- 
scription, or  by  license,"  and  there  can  be  no  evidence  in  mitiga- 
tion, except  when  more  than  actual  damages  are  claimed." 

Seo.  843.  The  plaintiff  must  prove  his  right,  but  if  the  injury 
is  merely  to  a  possessory  right,  possession  alone  need  be  proved,* 
but  if  it  is  an  actual  injury  to  the  estate,  title  to  the  estate  in  the 
plaintiff  must  be  established."  If  the  injury  be  to  an  easement, 
title  thereto  must  be  established,  either  by  grant  or  prescription." 
If  the  injury  be  to  a  special  franchise,  as  a  ferry,  possession  of 
the  franchise  at  the  time  when  the  injury  happened  is  sufficient.* 
The  defendant  may,  however,  attack  the  right,  and  in  that  event 
the  plaintiff  must  prove  his  title  thereto." 

Sec.  844.  Indictments  for  nuisances  must  particularly  describe 
the  nuisance  for  the  maintenance  of  which  a  conviction  is  sought, 
and  it  must  appear  to  be  in  the  county  in  which  the  indictment 
is  found.  Thus,  in  an  indictment  for  maintaining  a  wharf  in  a 
navigable  river,  it  is  not  sufficient  to  charge  the  wharf  to  be  one 
"  known  as  the  Weeks'  wharf,"  but  the  river  and  the  location  of 
the  wharf,  and  the  particular  respects  in  which  it  operates  as  a 
nuisance,  must  be  stated  with  certainty."  In  an  indictment  for 
the  maintenance  of  a  mill-dam  which  renders  the  water  stagnant 
or  produces  noxious  or  unwholesome  swells,  the  stream  and  the 
location  of  the  dam  must  be  particularly  described,  as  well  as  the 
nature  of  the  injury  that  constitutes  the  nuisance. 

Seo.  845.  The  nuisance  and  its  location  must  be  described  with 
certainty ;  thus  in  an  indictment  for  maintaining  a  mill-dam  across 

1  Francis  v.  Schoellkoppf ,  53  N.  T.  hold  as  against  every  one  but  him  who 

152.  has  a  title  superior  to  it.     Fisher  <o. 

8  Selwyn's  If.  P.  1112.  Philadelphia,  75  Penn.  St.  392. 

8  Tremain  v.  Cohoes  Co.,  1  N.  T.  167.  6  Cotterill «.  Hobly,  4  B.  &  C.  465. 

4  Anonymous,  1  Vent.  264 ;  Winford  6  Selwyn's  Nisi  Prius,  1112. 

u.  Wallaston,  3  Lev.  266 ;  Coryton  a.  '  Peter  «.  Kendall,  6  B.  &  0.  703. 

Litheybe,  2  Saund.   114 ;    Tenant  v.  8  2  Wm.  Saunders,  note  c,  p.  114. 

Goldwin,  1  Salk.  360 ;  Reg. «.  Buoknell,  » State  v.  Sturdevant,  8  Shepley  (Me.) 

2  Ld.  Raym.  804.    Possession  alone  is  9. 
title,  and  he  who  has  such  title  can 
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a  navigable  stream,  the  indictment  charged  the  respondent  with 
maintaining  a  mill-dam  across  a  certain  stream  of  water  called 
the  Elkhart  river.  The  indictment  was  held  bad  for  not  stating 
the  location  of  the  dam  with  sufficient  certainty.1  So,  too,  an 
indictment  for  a  nuisance  in  maintaining  a  mill-dam,  the  property 
of  the  defendant,  near  to  a  certain  highway,  was  held  bad  for  not 
sufficiently  describing  the  location  of  the  dam.*  But  in  an  in- 
dictment for  not  repairing  a  highway,  it  is  sufficient  to  describe 
it  as  a  highway  in  a  certain  town  leading  by  the  premises  of  cer- 
tain individuals  with  such  certainty  that  no  mistake  can  arise  as 
to  what  highway  is  intended,  even  though  the  termini  of  the 
road  are  not  given.3  But  it  should  always  be  borne  in  mind  that 
the  nuisance  must  be  described  fully,  so  that  if  the  facts  averred 
are  true,  a  legal  nuisance  is  shown  to  exist,  and  the  location  should 
be  definitely  given. 

And,  if  the  injury  arises  from  the  raising  of  the  water  and  the 
washing  of  animal  or  vegetable  matter,  or  both,  upon  the  banks, 
which,  by  the  action  of  the  sun  upon  it,  produces  the  ill  results, 
this  will  sustain  the  indictment,  even  though  the  stream  is  not 
navigable ;  or  if  the  injury  arises  from  the  rising  and  falling  of 
the  water,  or  from  the  action  of  the  sun  upon  the  vegetable  sub- 
stances growing  upon  the  margin,  if  the  ill  results  would  not 
ensue  except  for  the  effect  of  the  dam  upon  the  water,  a  con- 
viction can  be  had.*  In  an  indictment  for  maintaining  a  bridge 
across  a  navigable  stream  which  has  been  erected  by  authority  of 
the  legislature,  but  which  is  a  nuisance  by  reason  of  its  not  being 
built  according  to  the  authority  given,  or  because  it  unreason- 
ably obstructs  navigation,  or  because  it  is  provided  with  defective 
draws,  the  particular  ground  upon  which  it  is  claimed  to  be  a 
nuisance  must  be  definitely  and  particularly  stated." 

Sec.  846.  An  indictment  against  one  for  maintaining  a  mill- 
dam  upon  a  stream,  so  as  to  overflow  a  highway,  will  lie,  even 
although  the  injury  is  only  occasional,  and  twenty  years'  user 
will  be  no  defense;  but  the  location  of  the  dam-  and  the  char- 
acter of  the  injury  must  be  specifically  and  definitely  set  forth 

1  Wood  v.  The  State,  5  tnd.  599.  4  People  v.  Townsend,  3  Hill  (N.  T.)( 

» Stephens'  Case..  2  Leigh  (Va.),  759.  479. 

8  Com.  v.  Newbury,  2  Pick.  (Masa.)        6  State  v.  Freeport,  43  Me.  198 ;  State 

51  v.  Dibble,  4  Joness'  Law  (N.  C),  107. 
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in  the  indictment.1  In  an  indictment  for  keeping  a  stud  horse 
and  letting  it  to  mares  on  a  public  street,  and  in  view  of  its 
inhabitants,  it  is  not  necessary  to  allege  that  the  owner  or  keeper 
had  provided  no  inclosure  in  which  the  stallion  was  let  to  mares. 
It  is  sufficient  to  allege  that  the  offense  was  committed  in  view 
of  the  people  living  upon  or  passing  along  the  street.' 

Seo.  847.  So,  too,  in  an  indictment  for  an  obstruction  of  a 
public  street  or  highway,  the  street  or  highway  should  be 
definitely  described,  as  well  as  the  nature  and  extent  of  the 
obstruction.'  If  the  indictment  is  for  shutting  up  an  old  high- 
way, the  location  of  the  road,  and  the  manner  in  which  it  is 
closed,  must  be  specifically  stated  and  with  certainty.4  If,  by 
placing  a  gate  across  it,"  or  a  fence,*  or  a  building  in  it,*  or  by 
whatever  means,  the  character  of  the  obstruction  should  be 
clearly  and  fully  stated,  as  no  obstruction  of  an  essentially  differ- 
ent character  from  the  one  stated  can  be  proved  upon  the  trial.' 

Sec.  848.  An  indictment  against  one  for  keeping  a  "  disorderly 
house"  without  stating  in  what  respect  it  is  so,  charges  no 
offense  known  to  the  law,  and  a  conviction  under  such  an  indict- 
ment could  not  be  sustained.*  So,  too,  charging  one  with  keep-' 
ing  a  "  disorderly  house,"  without  stating  that  it  is  in  a  "  public 
place,"  is  equally  fatal.  The  indictment  should  state  fully  and 
particularly  in  what  respect  the  house  is  a  disorderly  house,  and, 
unless  the  facts  set  forth  are  such  as  in  law  constitute  it  so,,  the 
indictment  will  be  bad.10 

Sec.  849.  In  an  indictment  for  publishing  an  obscene  book,  it 
is  sufficient  to  aver  its  obscenity  generally,  and  the  whole  of  the 
book  need  not  be  spread  upon  the  records.     It  is  sufficient  to  set 

1  State  <o.  Phipps,  4  Ind.  505.  '  State  n.  Atkinson,  28  Vt.  147. 

8  Crane  v.  State,  3  Ind.  193.  8  O'Brien  v.  St.  Paul,  18  Minn.  176 

3  State  v.  Sturdevant,  8  Shep.  (Me.)  Com.  v.  Donovan,  82  Mass.  18;  Com.©. 

9 ;  People  v.  Cunningham,  1  Denio  (N.  Eumford  Chemical  Works,  82  id.  231. 

T.),524.  »  Withers  v.  Ficus,  40  Ind.  131 ;  13 

*  Allen  v.  Lyon,  2  Root  (Conn.),  213.  Am.  Rep.  283. 

6  Wales  d.  Stetson,  2  Mass.  143.  10  Commonwealth  v.  Wise,  110  MaBS 

8  Boyer  d.  State,  Ind.  451 ;  Hopkins  181. 
e.  Crombie,4  N.  H.  520 ;  Pierce  <o.  Dart, 
1  Cow.  (N.  T.)  609. 
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forth  enough  to  show  the  had  character  of  the  puoncation.1  The 
special  manner  of  the  offense  should  he  set  forth  with  such  cer- 
tainty that  the  offense  may  judicially  appear  to  the  court.3  In 
an  indictment  against  one  for  exposing  his  person  indecently,  it 
should  be  stated  that  he  "  exposed  his  person  to  public  view  in  a 
public  place,"  without  averring  that  it  was  in  the  presence  of 
any  person ;  *  but  an  indictment  simply  charging  the  defendant 
with  erecting  a  number  of  sheds  upon  a  public  highway,  without 
setting  forth  that  they  were  an  obstruction  to  public  travel,  is 
held  to  be  insufficient ;  *  but  the  correctness  of  this  may  well  be 
doubted,  as  a  mere  encroachment  upon  a  highway  is  now  held  to 
he  a  public  nuisance,  and,  when  the  fact  of  encroachment  is 
proved,  the  nuisance  is  established."  So,  too,  any  encroachment 
upon  a  tidal  stream  that  in  any,  even  the  slightest,  degree 
impedes  navigation,  is  a  public  nuisance.  Thus,  in  Regina  v.  Ryan, 
8  Ir.  L.  It.  (Q.  B.)  112,  it  was  held  that  the  erection  of  weirs  in 
a  tidal  river  is  a  nuisance  to  navigation,  and  indictable.  In  Regina 
v.  Hayes,  1  Ir.  L.  K.  (Q.  B.)  2,  it  was  held  that  the  finding  of 
a  jury  that  an  obstruction  of  a  navigable  stream  is  trifling, 
amounted  to  a  verdict  of  guilty,  and  that  it  is  no  defense  to  show 
that,  while  the  weirs  are  some  hindrance  to  smaller  vessels,  they 
are  beneficial  to  larger  ones  by  pointing  out  the  channel.' 

Seo.  850.  An  indictment  will  lie  against  a  landlord  who  lets 
a  house  knowing  that  it  is  to  be  used  for  the  purposes  of  prosti- 
tution, and  he  may  be  indicted  either  for  the  letting  of  the  house 
for  that  purpose 7  or  as  keeper.8  But  if  he  is  indicted  for  the 
letting,  the  indictment  should  contain  a  scienter.  An  incorpor- 
ated company  may  be  indicted  for  a  nuisance,  and  its  officers  and 
servants  who  contributed  thereto  may  be  joined  in  the  indictment. 
Thus,  in  Rem  v.  Medley,  6  C.  &  P.  439,  an  indictment  was  held 
to  lie  against  a  gas  company,  its  directors,  superintendent  and 
engineer,  for  polluting  the  waters  of  a  public  river  by  discharg- 
ing into  it  the  refuse  from  its  gas  works,  although  the  direct- 

1  Com.  v.  Holmes,  17  Mass.  336.  5  State  v.  Atkinson,  28  Vt. 

*  State  v.  Wimberly,  4  McCord  (S.  •  See  chapter  on  navigable  streams, 
C),  190.  ante. 

*  State  e.  Roper,  1  Dev.  &  Bat.  (N.  C.)  '  Com.  v.  Harrington,  3  Pick.  (Mass.) 
119.  26. 

*  Com.  v.  Hall,  15  Mass.  240.  "  People  r>.  Erwin,  4  Den.  (N.  T.)  121. 
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ore  were  personally  ignorant  of  the  particular  plan  adopted,  and 
although  the  plan  was  in  fact  contrary  to  their  orders,  and  a  simi- 
lar indictment  was  upheld  in  Regina  v.  Stephens.* 

Sec.  851.  An  indictment  for  carrying  on  a  noxious  trade,  as  a 
slaughter-house,  a  bone  boiling  establishment  or  any  other  nox- 
ious trade,  it  is  sufficient  to  set  forth  that  the  works  are  carried  on 
near  a  public  highway,  or  in  a  public  place,  and  that  the  smells 
and  odors  emitted  therefrom  are  stinking  and  offensive  and  detri- 
mental to  the  comfort  of  the  public.  It  is  not  necessary  to  allege 
that  they  are  injurious  to  health,'  and  the  fact  that  the  trade  has 
been  carried  on  in  that  locality  for  thirty  or  even  a  hundred  years 
will  be  no  defense  thereto.  There  can  be  no  excuse  or  prescrip- 
tion for  a  public  nuisance." 

Sec.  852.  All  indictments  for  a  nuisance  should  state  that  the 
nuisance  is  "  ad  commune  noeumentwm"  and  not  contrary  to  the 
form  of  the  statute,  etc.,  unless  the  nuisance  is  made  so  by  stat- 
ute, in  which  case  it  must  be  charged  to  be  contrary  to  the 
statute,  etc.,  unless  the  indictment  is  framed  for  the  common-law 
offense. 


CHAPTEE  TWENTY-SEVENTH. 

DAMAGES. 

Sec.  853.  When  actual  damage  only  can  be  recovered. 

854.  When  diminution  of  value  of  vacant  lots  may  be  recovered. 

855.  When  more  than  actual  damages  should  be  given. 

856.  When  entire  damage  may  be  recovered. 

857.  Recovery  where  two  parties  are  interested  for  a  part  of  the  time. 

858.  Rule  as  to  damages. 

1  Regina  v.  Stephens,  1  L.  R.  (Q.  B.)  v.  Morristown,  18  N.  T.  305 ;  Mills  v. 

'01.  Hall,  9  Wend.  (N.  T.)  315 ;  Com.  v. 

»  Ashbrook  v.   Com.  1  Bush  (Ky.),  Elberger,  1  Whart.  (Penn.)  469;  Com. 

139 ;    Catlin    v.    Valentine,   9    Paige  v.  Upton,  6  Gray  (Mass.),  476 ;  People 

(N.  T.)  575 ;  Rex  v.  Cross,    C.  &  P.     ;  v.  Cunningham,  1  Denio  (N.  T.),  536 : 

Rex v.  White,  5  Bur.  333.  Regina  v.  Brewster,  8  U.  C.  (C.  P.)  236 : 

»  Weld  v.  Hornby,  7  East,  684 ;  Ash-  Regina  v.  McMeikan,  6  W  W  &  A  B 

brook  v.  Com.,  1  Bush  (Ky.),  139 ;  Ctosb  L.  (Vic.)  68. 
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Sec.  859.  Rule  in  case  of  excavations. 

860.  Rule  in  actions  by  reversioner. 

861.  Rule  in  certain  cases  when  plaintiff  is  not  using  his  premises. 

862.  When  actual  compensation  is  the  limit  of  recovery. 

863.  When  prospective  profits  may  be  recovered. 

864.  Actual  benefit  to  the  plaintiff  no  defense. 

865.  Injuries  to  possessory  rights. 

866.  Motion  of  defendant  generally  of  no  account. 

867.  Damnum  absque  injuria. 

Sec.  853.  In  an  action  for  a  nuisance,  the  recovery  is  limited 
to  the  actual  damage  sustained.1  In  cases  where  the  injury  is  of 
a  visible,  tangible  character,  the  damage  may  at  times  be  sus- 
ceptible of  exact  measurement ;  but,  in  a  majority  of  instances, 
the  subject  of  damages  will  rest  largely  in  the  discretion  of  the 
jury.'l  In  the  case  of  an  action  for  an  injury  to  the  comfortable 
enjoyment  of  property,  by  a  person  in  possession,  no  precise  rule 
for  ascertaining  the  damage  can  be  given,  as,  in  the  very  nature 
of  things,  the  subject-matter  affected  is  not  susceptible  of  exact 
measurement ;  therefore,  the  jury  are  left  to  say  what,  in  their 
judgment,  the  plaintiff  ought  to  have  in  money,  and  what  the 
defendant  ought  to  pay,  in  view  of  the  discomfort  or  annoyance  to 
which  the  plaintiff  and  his  family  have  been  subjected  by  the  nui- 
sance ;  and  whether  the  verdict  is  large  or  small,  if,  in  view  of  the 
evidence,  it  has  any  reasonable  foundation,  it  will  not  be  disturbed 
because  it  is  too  small  on  the  one  hand,  or  too  large  on  the  other.' 
But,  in  the  case  of  an  action  by  the  reversioner,  for  an  injury  to 
the  estate,  the  damages  are  usually  the  subject  of  easy  computa- 
tion. Thus,  if  the  injury  complained  of  is  the  loss  of  a  tenant, 
the  actual  rental  value  of  the  premises  during  the  period  that 
the  premises  have  remained  unoccupied  is  the  limit  of  recovery.4 
Or,  if  the  injury  is  to  the  value  of  the  premises  themselves,  the 
difference  in  the  value  of  the  premises  before  the  nuisance  existed, 
and  their  value  with  the  nuisance  there,  is  the  measure  of  damage." 

1  Thayer  v.  Brooks,  10  Ohio,  161 ;  'Pierce  v.  Dart,  8  Cow.  (N.  T.)  605 ; 

Luther  t>.  Winnisimmet  Co.,  9  Cush.  O'Mara  r>.  R.  R.  Co.,  38  N.  Y.  455 ;  Pike 

(Mass.)  171.  v-  Doyle,  La.  An.  362. 

!  Frank  t.  R.  R.  Co.,  20  La.  An.  25.  4  Francis  v.  Schoellkoppf,  53  N.  T. 

In  Pike  v.  Doyle,  19  La.  An.  362,  the  152 ;  Wessons.  Washburn  Iron  Co.,  13 

rule  is  usually  given  thus :  "  In  quasi  Allen  (Mass.),  95. 

offenses,  the  law  has  left  a  discretion  "Peek  v.  Elder,  3  Sand.  (N.  T.)  126 ; 

to  the  court  and  jury  in  fixing  the  Dana  v.  Valentine,  5  Met.  (Mass.)  105, 
damages." 
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In  Seeley  v.  Alien,  61  Penn.  St.  312,  it  was  held,  in  the  case 
of  an  injury  to  a  water-power  by  filling  the  water  with  tan-bark, 
that,  in  ascertaining  .the  measure  of  damages,  evidence  was 
admissible  as  to  the  value  of  the  land  with  and  without  the  nui- 
sance. In  Selma  R.  E.  Co.  v.  Knagp,  42  Ala.  480,  it  was  held, 
when  the  rental  value  of  the  property  had  been  diminished, 
that,  for  the  purpose  of  establishing  that  fact,  it  was  not  compe- 
tent to  show  that  the  rental  value  of  other  property  had  been 
diminished  by  the  same  nuisance. 

Sec.  854.  It  has  been  held  that  when  lands  have  been  laid  out 
into  building  lots,  even  though  no  buildings  are  erected  thereon, 
the  owner  may  recover  for  their  depreciation  in  value  by  the 
erection  of  a  nuisance  in  their  vicinity ;  that  is,  he  may  maintain 
an  action  for  the  difference  in  their  market  value ; '  but  the  fact 
that  the  premises  have  been  increased  in  value  by  reason  of  the 
nuisance,  will  not  prevent  the  recovery  of  damages  to  support 
the  plaintiff's  right.' 

Seo.  855.  In  the  first  instance  in  an  action  for  a  nuisance,  the 
recovery  is  limited  to  the  actual  damage  sustained  ;a  but  if  the 
nuisance  is  continued  after  a  verdict  at  law  establishing  the  nui- 
'  sance,  exemplary  damages  not  only  may  but  shall  be  given,  and 
that  to  such  an  extent  as  to  secure  an  abatement  of  the  wrong.* 
The  fact  that  the  person  maintaining  the  nuisance  continues  its 
exercise  after  his  right  to  do  so  has  been  denied  by  a  verdict  of  a 
jury,  is  regarded  as  a  wanton  and  willful  invasion  of  another's 
right,  which  clearly  entitles  the  party  injured  to  exemplary  dam- 
ages.5 In  Morford  v.  Woodworth,  1  Ind.  83,  an  action  was 
brought  against  the  defendant  for  a  nuisance  committed  by  his 
servants.  The  plaintiff  claimed  a  recovery  in  excess  of  actual 
damages  by  way  of  punishment,  and  the  court  refused  the  claim 
upon  the  ground  that  the  defendant  personally  was  not  at  fault. 

L  Peck  v.  Elder,    1   Sandf.  (N.  Y.)  126;  Wesson  v.  Washburn  Iron  Co.,  13  Allen 

Dana  v.  Valentine,  5  Mass.  8.    But  In  Cal-  (Mass.),  95. 

lfornia  It  was  held  that  in  an  action  to  3.  Harsh  v.  Butler,  1  Wright  (Penn.),  99 ; 

recover  for  special  damages  arising  from  Thayer  v.  Brooks,  10  Ohio,  161 ;  McKnight 

obstructing  a  street  in  front  of  the  plain-  v.   Katcliffe,    M  Penn.  St.  156  ;  Hatch    v. 

tiff's  premises,  evidence  that  the  value  of  Dwieht,  17  Mass.  289 ;  Shaw  v.  Cummisky, 

the  premises  was  thereby  diminished  was  7  Pick.  (Mass.)  76. 

inadmissible.    Hopkins  v.  Western  Pac.  4.  Bradley  v.  Ames,  2  Hay.  (N.  C.)  399. 

K.  R.  Co.,  50  Cal.  190.  5.  New  Orleans,  etc.,  E.  B.  Co.  V.  Stut- 

2.  Francis  v.  Schuellkoppf ,  78  N.  Y.  152 ;  ham,  12  Miss,  607. 
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It  is  only  in  instances  when  the  injury  is  inflicted  from  wanton  or 
malicious  motives,  or  a  reckless  disregard  of  the  rights  of  others, 
or  when  the  act  results  in  great  hardship  and  oppression,  that 
punitory  damages  are  given;1  and  these  elements  exist  when, 
after  the  legal  right  is  determined,  a  party  goes  on  with  a  nuisance 
injurious  to  others,  and  he  cannot,  by  making  changes  in  the 
method  of  his  use  of  the  property,  screen  himself  from  liability 
for  exemplary  damages.' 

Sec.  856.  Where  the  damages  are  of  a  permanent  character, 
and  go  to  the  entire  value  of  the  estate  affected  by  the  nui- 
sance, a  recovery  may  be  had  of  the  entire  damages  in  one  action." 
Thus,  in  an  action  for  overflowing  the  plaintiff's  land  by  a  mill- 
dam,  the  lands  being  submerged  thereby  to  such  an  extent,  and 
for  such  a  period,  as  to  make  it  useless  to  the  plaintiff 
for  any  purpose,  the  jury  were  instructed  to  find  a  verdict  for 
the  plaintiff  for  the  full  value  of  the  land.*  So,  too,  when  a  rail- 
road company  by  permanent  erections  imposed  a  continuous 
burden  upon  the  plaintiff's  estate,  which  deprived  the  plaintiff 
of  any  beneficial  use  of  the  portion  of  the  estate  so  used  by  it, 
it  was  held  that  the  whole  damage  might  be  recovered  at  once ;  * 
but  where  the  extent  of  a  wrong  may  be  apportioned  from  time 
to  time,  and  does  not  go  to  the  entire  destruction  of  the  estate, 
or  its  beneficial  use,  separate  actions  not  only  may,  but  must  be 
brought  to  recover  the  damages  sustained.* 

Seo.  857.  Where,  in  an  action  for  a  nuisance,  it  appears  that, 
for  a  part  of  the  period  covered  by  the  declaration,  another 
person  was  jointly  in  the  occupancy  of  the  premises  with  the 
plaintiff,  this  does  not  prevent  a  recovery  by  him  for  damages 
during  the  entire  period;'  and  where  the  damages  are  continuous 
in  their  nature,  the  party  injured  is  entitled  to  recover  for  all 

iNaelec  Morrison,  34  Penn.  St.  48;  Stevens.   13  id.  28;  Parks  v.  City  of 

Dorsey  *.  Manlove,  14  Cal.  553 ;  Hodg-  Boston,  15  Pick,  (Mass  )  198 

sera™   Medward,  3  Grant  (Penn.),  406 ;  *  Anonymous,  i  Dallas  (U .  S.),  147. 

Borst  0  Allen  30  111  30  'Troy  <o.  E.  R.  Co.,  ante. 

*Soltau  v.  DeHeld,   9  Eng.  Law  &  "  Plumei ■  jo.  Harper^  3  N.   H.  88; 

~     104  Cheshire    Turnpike    Co.  v.  Stevens, 

»  Troy  *.  Cheshire  E.  E.  Co.,  23  N.  ante. 

H.   101;  Cheshire   Turnpike   Co.   v.  '  Branch  v.  Doane,  17  Conn.  402. 
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damages  done  previous  to  the  bringing  of  the  action.1  It  is  not 
necessary  to  prove  actual  damage ;  if  there  is  an  invasion  of  a 
right,  which  might  have  an  effect  npon  the  right  of  the  plain- 
tiff, if  not  asserted,  nominal  damages  will  be  given  where  no 
actual  damage  is  proved.'  The  rule  is,  that  in  all  cases  where 
a  right  is  invaded,  even  though  the  damage  is  so  small  as  not 
to  be  susceptible  of  estimation—  infinitesimal  as  it  is  called  — ■ 
the  court  will  give  nominal  damages  in  recognition  and  support 
of  the  right.* 

Sec.  858.  All  damages  that  are  the  natural  and  necessary  con- 
sequence of  a  nuisance  may  be  recovered  under  a  general  allega- 
tion of  damage ;  but  damages  that,  although  the  natural,  are  not  a 
necessary  consequence,  must  be  specially  alleged,  or  no  recovery 
can  be  had  therefor.  The  rule  may,  perhaps,  be  stated  thus : 
General  damages  are  such  as  are  the  necessary  consequence  of  an 
act,  but  damages  that  are  the  natural,  although  not  the  necessary 
consequence  of  an  act,  are  special,  and  must  be  specially  averred.* 
Thus,  in  an  action  by  a  reversioner  against  one  who  shut  off  the 
access  to  a  store  owned  by  the  plaintiff  and  leased  to  a  tenant,  by 
piling  up  lime,  sand  and  other  materials  near  the  entrance 
thereto,  so  that  the  lime  and  sand  were  blown  into  the  store 
and  damaged  the  tenant's  goods,  and  the  access  to  the  store  being 
cut  off  so  that  his  trade  was  destroyed,  and  he  left  the  store,  the 
plaintiff  having  failed  to  allege,  in  his  declaration,  the  loss  of  a 
tenant  as  a  consequence  of  the  nuisance,  it  was  held  that  no  recov- 
ery could  be  had.* 

Seo.  859.  In  an  action  for  injuries  to  the  freehold  by  excava- 
tions made  near  thereto,  whereby  a  subsidence  of  the  plaintiffs 
lands  is  caused,  the  measure  of  damages  is  not  what  it  would 
cost  to  replace  the  lot  in  its  former  condition,  but  the  actual  dimi- 
nution in  its  value  by  reason  of  the  defendant's  acts." 

•  Pnckell  v.  Smith,  5  Strobh.  (S.  C.)  4Vanderslice  v.  Newton,  4  N.  Y.  130 

26,  but,  ordinarily,  damages  are  only  Griggs  v.  Pleckenstein,  18  Minn.  92. 

recoverable  up  to  the  time    of    the  « Furlong  v.  Polleys,  30  Me.  491. 

bringing  of  the  action.    Shaw  v.  Et-  "  Mc  Guire  v.  Grant,  1  Dutch.  (N.  J.) 

teridge,  3  Jones  (N.  C),  300.  356 ;  Harney  v.  Sides,  etc.,  Co.,  1  Nev. 

»  Paul  v.  Slason,  22   Vt.  231 ;  Pas-  539. 
tortus  v.  Fisher,  1  Rawle  (Penn.),  127. 

»  Cory  v.  Silcox,  6  Ind.  39. 
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For  injuries  to  a  person's  house  and  grounds  by  reason  of  water 
diverted  from  its  course  by  another,  the  measure  of  damages  is 
the  actual  diminution  in  the  value  of  the  premises  resulting  from 
the  wrongful  diversion.1  In  the  case  of  an  injury  to  a  water- 
course supplying  a  mill  with  motive  power,  by  reason  of  obstruc- 
tions placed  therein,  the  owner  of  the  mill  may  recover  for  all 
the  damages  sustained  by  him  by  reason  of  being  deprived  of 
water,  not  only  by  the  obstruction,  but  also  during  its  temporary 
necessary  diversion  for  the  removal  of  the  obstruction."  In 
an  action  to  abate  a  nuisance,  and  for  damages  caused  by  digging 
a  ditch  on  the  plaintiffs  lands,  it  was  held  that  an  order  to  abate 
the  nuisance,  and  an  award  of  damages  sufficient  to  pay  for  fill- 
ing the  ditch,  was  erroneous,  as  the  plaintiff  could  not  recover 
prospective  damages,  and  the  award  should  only  have  been  for 
the  actual  injury  sustained.'  The  reason  for  this  is  obvious ;  the 
ditch  was  the  nuisance  and  the  abatement,  involved  its  filling  by 
the  defendant,  and  it  was  not  proper  for  the  court  to  punish  the 
defendant  by  compelling  him  to  fill  the  ditch,  and  pay  the  expense 
thereof  to  the  plaintiff  in  addition.  In  an  action  to  recover  dama- 
ges for  a  nuisance  which  temporarily  injures  the  realty,  and  for  a 
time  prevents  its  use  by  the  plaintiff,  it  was  held  that  the  meas- 
ure of  damages  was  the  actual  cost  of  restoring  the  buildings  to 
their  former  condition,  and  the  damage  sustained  by  reason  of 
being  deprived  of  their  use  during  the  continuance  of  the  nui- 
sance.4 

Seo.  860.  In  an  action  by  a  reversioner  for  an  injury  done  to 
his  premises  the  true  measure  of  damage  is  the  actual  injury  to 
the  reversion.'  Thus,  in  an  action  by  a  reversioner  for  cutting 
off  the  eaves  of  a  building  belonging  to  him  and  erecting  a  wall 
with  a  drip  over  his  premises,  it  was  held  that  the  actual  injury 
up  to  the  time  of  the  bringing  of  the  action  was  the  true  measure 
of  damage,  and  that,  as  repeated  actions  might  be  brought,  evi- 
dence of  the  diminution  of  the  market  value  of  the  estate  could 

1  Chase  «    N    T.  C.  R.  R.  Co.,  24        3  De  Costa  v.    Massachusetts,  etc., 

Barb  (NY)  373.  Co-. 17  Cal-  613- 

*  Davton  «  Pease,  4  Ohio  (N.  S.),  80.        4  Freeland  v.  Muscatine,  9  Iowa,  461. 
'  'Dutrou.  Wilson,  4  Ohio  St.  101. 
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not  be  given.1  In  Hamer  v.  Knowles,*  what  seems  to  be  the 
true  rule,  as  to  the  measure  of  damages  for  an  injury  to  the  realty 
by  a  nuisance,  is  given.  In  that  case  the  plaintiff  was  the  owner 
of  a  manufactory  upon  the  surface  of  mining  lands.  The  defend- 
ants, in  the  prosecution  of  their  mining,  caused  a  subsidence  of 
the  surface  to  such  an  extent  as  to  break  some  of  the  plaintiff's 
machinery,  and  materially  to  impair  the  producing  power  of  his 
mill,  and  also  greatly  increasing  the  expense  of  keeping  the 
machinery  in  repair  and  largely  diminishing  the  profits  of  his 
business.  It  was  held  that  he  was  entitled  to  recover  damages 
for  the  deterioration  of  his  manufactory,  for  the  machinery 
broken,  the  increase  in  the  expense  of  keeping  the  same  in  repair, 
and  for  the  diminution  in  the  profits  of  his  business. 

In  Ludlow  v.  Yonkers,  43  Barb.  (N.  Y.)  493,  which  was  an 
action  against  a  municipal  corporation  for  the  construction  of  a 
wail  in  such  a  negligent  manner  that  it  fell  and  injured  the  plain- 
tiff's mill,  it  was  held  that  the  mill  owner  was  only  entitled  to 
recover  the  actual  injury  sustained  by  him,  with  interest  from 
the  time  of  the  injury,  and  that  if  rent  was  recoverable,  it  could 
only  be  recovered  for  such  a  period  as  was  reasonably  necessary 
to  repair  the  premises. 

In  Kane  v.  Johnston,  9  Bosw.  (N.  Y.)  154,  the  court  held  that, 
where  a  person's  tenement  and  business  were  injured  by  a  nui- 
sance, a  loss  of  anticipated  profits  from  an  illegal  business  cannot 
be  recovered.  But  in  this  case  no  question  was  made  but  that 
such  a  recovery  might  be  had  where  the  business  was  legal,  and 
such  as  was  not  opposed  to  public  morals  and  public  policy.  In 
SewaVs  Falls  Bridge  Co.  v.  FisTc,  Foster  (N.  H.),  171,  which 
was  an  action  for  the  destruction  of  the  plaintiffs  bridge  by  the 
defendant,  it  was  held  that  the  measure  of  damages  was  the  value 
of  the  superstructure,  and  the  loss  of  tolls  during  the  time  reason- 
ably necessary  to  rebuild  the  bridge.  The  rule  seems  to  be  that, 
where  the  estate  injured  is  actually  devoted  to  a  use  that  yields  a 
profit  to  the  owner,  he  is  not  only  entitled  to  recover  for  the 
actual  injury  to  the  estate,  but  also  such  sum  as  compensates  him 
for  a  loss  of  such  profits  during  such  period  as  is  actually  necessary 

•  Bathishill  v.  Read,  37  Eng.  Law       s  Hamer  v.  Knowles,  6  H.  &  N.  454. 
&  Eq.  317. 
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to  restore  the  property  to  its  former  condition.  He  cannot,  how- 
ever, sit  down  with  folded  arms  and  charge  the  defendant  with 
loss  during  the  period  of  his  own  inactivity.  If  a  wrong  has 
been  done  him,  he  is  nevertheless  bound  to  proper  diligence  him- 
self to  repair  it,  and  during  the  period  reasonably  necessary  for 
that  purpose,  the  law  will  give  him  full  indemnity ;  but  beyond 
that  the  loss  is  his  own. 

Sec.  861.  .Neither  can  a  person,  who  is  not  at  the  time  when 
the  injury  is  inflicted  using  his  premises  for  any  profitable  pur- 
pose, recover  damages  for  an  injury  which  might  have  been 
suffered  had  the  property  been  devoted  to  a  use  never  contem- 
plated by  him.  Damages  are  given  as  compensation  for  a  loss 
actually  suffered,  and  are  intended  to  be  measured  by  such  a  sum 
as  the  plaintiff  ought  to  have,  and  the  defendant  ought  to  give, 
in  view  of  all  the  circumstances,  for  the  injury  inflicted.  But, 
in  the  absence  of  bad  motives,  of  wantonness  or  malice,  no  more 
than  actual  compensation  will  be  given.1  Thus,  in  an  action  of 
trespass  for  cutting  growing  trees,  although  the  actual  value  of 
the  trees  at  the  time  of  cutting  may  have  been  no  more  than  for 
fire-wood,  yet  the  recovery  will  not  be  restricted  to  their  value 
for  that  purpose,  but  a  recovery  may  be  had  for  the  actual 
injury  to  the  land  by  their  cutting ;  and  in  determining  that 
question  all  the  circumstances,  as  well  as  the  purpose  for  which 
the  trees  were  designed  to  be  used,  may  be  considered." 

Sec.  862.  In  an  action  for  injuries  arising  from  the  unlawful 
raising  of  a  dam  below  the  plaintiff's  cotton  mill,  on  the  same 
stream,  the  operation  of  which  was  greatly  impeded  by  back 
water,  whereby  the  plaintiff's  profits  were  greatly  diminished, 
evidence  of  the  profits  of  the  manufacture  was  held  admissible, 
as  a  basis  upon  which  to  estimate  the  damages,  if  not  as  an  actual 
measure  thereof."  In  all  cases  of  this  character  the  true  measure 
of  damages  is  the  actual  compensation  which,  in  view  of  all  the 
circumstances,  the  plaintiff  ought  to  have  for  the  injury  ;*  but 

>  Wooster  v.  Great  Falla  Manuf.  Co.,        !  Simmons  v.  Brown,  5  R.  I.  299. 
41  Me.  159.  *  Taber  v.  Hutson,  5  Ind.  322. 

'  Cbipman  v.  Hibbard,  6  Cal.  162. 
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if  there  are  several  defendants,  some  of  whom  are  more  culpable 
than  the  rest,  yet,  if  they  are  found  to  be  jointly  liable  for  the 
injury,  the  damages  should  not  be  graduated  by  the  difference 
in  culpability,  but  such  damages  should  be  given  against  all  of 
them  as  the  most  culpable  ought  to  pay.1  So,  tpo,  where  dam- 
ages result  from  two  concurring  causes,  the  party  in  fault  is  not 
exempted  from  full  liability  because  he  did  not  occasion  the 
whole  of  it  ;*  if  he  contributed  in  any  measure  to  the  injury  he 
may  .be  charged  with  the  whole  injury,  as  much  as  though  it  had 
been  occasioned  by  his  individual  act.  There  is  no  division  of  a 
wrong  or  contribution  between  wrong-doers. 

Seo.  863.  In  an  action  for  an  injury  sustained  by  a  livery 
stable  keeper,  by  reason  of  the  communication  of  the  horse,  dis- 
temper to  two  of  his  horses  by  a  horse  brought  by  the  defendant 
to  his  stable  to  be  kept,  the  defendant  knowing  the  diseased  con- 
dition of  his  horse,  the  court  held  that  the  plaintiff  was  entitled 
to  recover  the  profits  he  would  have  derived  from  the  services  of 
his  horses  during  the  period  of  their  illness,  and  that,  while 
evidence  of  the  profits  he  would  probably  have  derived  from  them 
was  not  admissible  definitely  to  fix  the  damage,  yet,  that  it  was 
admissible  as  one  of  the  means  by  which  the  jury  might  arrive  at 
the  proper  measure  of  compensation.8  In  Gillett  v.  Western 
Mattroad  Co.,  8  Allen  (Mass.),  560,  in  an  action  for  injuries  to  a 
horse  by  reason  of  a  defect  in  a  highway,  the  plaintiff  was 
held  entitled  to  recover  the  diminution  in  the  value  of  the  horse 
at  the  commencement  of  the  action,  and  in  addition  thereto,  such 
sums  as  he  had  expended  in  its  cure  while  under  treatment,  and 
a  reasonable  compensation  for  the  loss  of  the  use  of  the  horse 
during  the  periods  of  its  disability.  Thus  it  will  be  seen  that 
compensation  for  actual  loss  is  the  rule  and  measure  of  damages 
where  there  are  no  aggravating  circumstances  to  increase  them. 

Seo.  864.  In  an  action  for  a  nuisance,  actual  benefits  to  the 
plaintiff's  estate  therefrom  cannot  be  considered,  either  in  defense 

1  Bell  v.  Morrison,  37  Mass.  68.  0.  Ashfield,  99  Mass.  540 ;  Albert  v. 

*  Kicker  v.  Freeman,  50  N.  H.  430.       Bleecker  St.,  etc.,  R.  R.  Co.,  2  Daly 
»  Fultz  v.  Aycoff ,  35  Ind.  321 ;  Haines    (N .  Y .  C .  P . ),  389 . 
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or  in  mitigation  of  damages.1  Thus,  in  Francis  v.  Schoellkqppf, 
53  N.  T.  152,  the  defendant  offered  evidence  to  prove  that  the 
rental  value  of  the  plaintiff's  premises  had  been  largely  increased 
by  reason  of  the  erection  of  his  tannery,  -which  had  called  large 
numbers  of  people  to  that  locality,  but  the  court  held  that  this 
evidence  was  not  admissible,  and  could  have  no  bearing  upon  the 
case  in  any  possible  view. 

Seo.  865.  A  lessee  of  lands  may  maintain  an  action  for  injuries 
to  the  possession  by  a  nuisance,  and  may  recover  therefor  such 
damages  as  he  can  show  to  his  possessory  right.  Thus,  in  an 
action  by  the  lessee  of  a  livery  stable  against  a  person  who  laid 
gas  pipes  in  the  streets  so  imperfectly  that  the  gas  escaped  there- 
from through  the  ground  and  into  the  water  of  the  well  used  by 
him  in  connection  with  the  stable,  rendering  the  water  unfit  for 
use,  it  was  held  that  he  might  recover  not  only  for  the  inconven- 
ience to  which  he  was  thereby  subjected,  but  also  for  expenses 
reasonably  and  properly  incurred  by  him  in  attempts  to  exclude 
the  gas  from  the  well;  but  that  he  could  not  recover  for  injuries  to 
his  horses  from  drinking  the  water  after  he  knew  that  it  was  so 
corrupted  by  the  gas  as  to  be  unfit  for  that  purpose."  So,  too,  a 
tenant  at  will  of  lands  may  recover  for  an  injury  to  his  posses- 
sory estate.* 

Sec.  866.  It  is  held  that  inert  water  lying  upon  the  surface  of 
an  estate,  as  well  as  the  water  with  which  the  estate  is  charged, 
so  long  as  it  remains  inert,  is  the  property  of  him  who  owns  the 
soil ;  yet,  as  water  percolates  by  natural  causes,  and  in  obedience 
to  natural  laws,  if  an  adjoining  owner  sees  fit  to  excavate  upon 
his  own  land  he  may  do  so,  although  the  result  be,  that  the  water 
in  his  neighbor's  soil  is  completely  exhausted.*  His  wells  or  his 
springs  may  thereby  be  destroyed,  but  no  action  lies  for  the 
injury.'  So,  too,  one  person  may  erect  a  solid  wall  around  his 
estate  and  prevent  the  water  therein  from  percolating  through  his 

1  Vinnel  v  Vinnel,  4  Jones  (N.  C),       4  Frazier  v.  Brown,  12  Ohio  (U.  S.), 

121  '  294- 

'Sherman  <o.  Fall  Biver,  etc.,  Co.,  2  6  Goodale  v.  Tuttle,  29  N.  T.  466  ; 
Allen  (Mass.),  524.  Mosier  v.  Caldwell,  7  Nevada,  363  ; 

8  Foley  ■».  Wyeth,  2  id.  131.  Queen  ^.Metropolitan  Board  of  Works 

3  B.  &  S.  710. 
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neighbor's  soil,  as  it  otherwise  would  do,  although  thereby  a 
neighbor's  well  is  made  dry  and  his  supply  of  water  is  completely 
cut  off,  and  it  seems  that  the  motive  with  which  the  act  is  done 
has  no  effect  upon  the  question  of  liability.1 

But  this  is  only  applicable  to  percolating  or  inert  water ;  as  to 
running  streams,  or  water-courses  upon  the  surface,  the  rule  is 
different,  and  liability  attaches  for  the  sensible  diversion  of  such 
water  by  trenches,  wells  or  other  means,  even  though  the  diver- 
sion results  from  percolation.' 

Sec.  867.  There  are  a  multitude  of  uses  to  which  one  may  devote 
his  own  property  that  operates  injuriously  to  another  for  which 
no  damages  are  recoverable.  Indeed,  it  may  be  said,  that  a  man 
is  never  liable  for  the  results  of  the  proper  exercise  of  a  lawful 
apt;  all  the  injuries  resulting  therefrom  are  damnum  absque 
inguria.  They  are  not  the  subject  of  damage,  for  the  reason 
that  no  right  has  been  violated  by  their  exercise ;  and,  therefore, 
in  the  eye  of  the  law,  the  person  injured  should  neither  have, 
nor  the  defendant  pay,  any  compensation  therefor.  Thus,  where 
a  person  excavating  his  own  lands  injured  a  cistern  under  the 
street,  it  was  held  that  no  liability  existed  againt  him ;  °  so,  too, 
where  one  in  excavating  upon  his  own  land  causes  the  walls  of  a 
building  erected  upon  an  adjoining  lot  to  crack  and  the  build- 
ing itself  to  fall  into  his  pit,  he  being  in  the  exercise  of  due  care, 
no  damages  are  recoverable  therefor.*  So,  too,  if  a  person  own- 
ing lands  adjoining  the  premises  of  another,  upon  which  has 
been  erected  a  palatial  residence,  erects  upon  his  lands  a  cheap, 
unsightly  building,  which  seriously  annoys  his  neighbor,  and 
impairs  the  value  of  his  property,  yet,  so  long  as  the  building  is 
not  devoted  to  uses  that  make  it  a  nuisance,  no  action  lies 
therefor."  The  reason  is,  that  every  person  may  do  what  he 
will  with  his  own,  so  long  as  he  does  not  trench  upon  the  positive 
rights  of  another.     His  acts  may  be  unneighborly,  they  may  be 

1  Chatfield  v.  Wilson,  28  Vt.  49;  Har-  *  Dubuque  v.  Malonee,  9  Iowa,  450. 

wood  v.  Benton,  32  id.  724 ;  Frazier  v.  4  McGuire  «.  Grant,  I  Dutch.  (N.  Y.) 

Brown,  ante.  856 ;  Thurston  r>.  Hancock,  12  Mass. 

'  Delhi  v.  Toumans,  45  N.  T.  363 ;  220;  Foley  v.  Wyeth,  2  Allen  (Mass.), 

Dickinson  v.   Canal  Co.,  7  Ex.  282;  131;  Shaw  o.  Thackerah,  1  L.  R  (C. 

Pixley  e.  Clark,  32  Barb.  (N.  T.)  268;  P.)  564. 

Canal.  Co.  ®.  Shayar,  6  L.  R.  Ch.  App.  »  Bames  t>.  Hathorn,  54  Me.  234. 
483. 
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prompted  by  the  most  malicious  motives,  and  for  malicious  pur- 
poses, yet,  so  long  as  he  keeps  within  the  scope  of  his  legal 
rights,  no  action,  either  at  law  or  in  equity,  will  lie  against  him 
therefor.1  The  test  of  nuisance  is  not  injury  and  damage  simply, 
but  injury  and  damage  resulting  from  the  violation  of  a  legal 
right  of  another.  If  there  is  no  right  violated  there  is  no 
nuisance,  however  much  of  injury  and  damage  may  ensue,'  but 
if  a  right  is  violated,  there  is  an  actionable  nuisance,  even  though 
no  actual  damage  results  therefrom."  While  in  the  one  case 
there  is  actual  injury  and  damage,  yet  there  is  no  legal  injury, 
hence  no  right  of  action  ;*  while  in  the  other,  while  there  is  no 
actual  damage,  yet  there  is  legal  injury,  and  consequently  a 
right  of  action,  the  law  imputing  the  damage  to  sustain  the 
rigljt."  Therefore,  in  all  cases  of  nuisance,  before  the  bringing 
of  an  action,  it  should  first  be  ascertained  whether  a  legal  right 
has  been  violated,  if  so,  a  nuisance  exists,  if  not,  no  nuisance 
exists;  and,  however  great  the  damage,  it  is  damnum  absque 
injuria." 

1  Ross  v.  Butler,  19  N.  J.  294.  *  Quin  n.  More,  15  N.  T.  432 ;  Kinsel 

*  Mahan  v.  Brown,  13  Wend.  (N.  T.) ;  v.  Kinsel,  4  Jones  (N.  C),  149. 
Chatfield  e.  Wilson,  28  Vt.  49 ;  Frazier  6  Pickard  v.  Collins,  23  Barb.  (N.  T.) 
«   Brown,  12  Ohio  St.  294;   Smith  r>.  4M;  Thurston  v.  Hancock,  12  Mass. 
Bowen,  2  Dis.  (Ohio)  153.  220. 

*  Fisher  v.  Clark,  41  Barb.  (N.  T.)  •  Ashby  «.  White,  1  Salk.  19  ;  2  Ld. 
327 :  Pickard  v.  Collins,  23  id.  444.  Rayd.  928. 
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ABATEMENT  OF  PUBLIC  NUISANCES :  page. 

person  specially  injured  by,  may  abate. . .  26071,  747,  748,  761,  762,  765-768 
no  person  can  lawfully  abate  unless  specially  injured,  750,  760,  761,    765 

766, 767,  768 
a  strictly  public  nuisance  can  only  be  abated  by  tbe  courts. .  40,  749,    750 

751,  765,  766,  767,  768, 770,  n. 
buildings  may  be  torn  down  to  preserve  public  health  in  certain 

cases 751,    752 

so  when  they  endanger  the  safety  of  persons  or  property . .  752,  754,  755 
except  when  the  danger  is  imminent  a  house  cannot  be  torn  down 

while  any  one  is  in  it 752,    753 

otherwise,  however,  after  reasonable  notice  to  quit  is  given . . .  753,  754 
a  building  can  only  be  abated  as  a  nuisance  when  it  is  a  nuisance  of 

itself 40.41,767,768,761,  770,   n.  4 

nuisances  in  a  highway  may  be  abated  by  any  person  obstructed 

thereby 760,  761,  762,  763,  765,  766,    767 

obstructions  in  navigable  streams  may  be  abated  when,  749,  n.  761, 762,  763 
right  to  abate  a  public  nuisance  only  exists  when  an  action  can  be 

maintained  for  injury  from  it  by  the  party  abating 768 

no  excess  of  abatement  beyond  what  will  secure  the  person's  right, 

is  lawful 761,  762,  763,  764,    767 

right  to  abate  stands  on  same  ground  as  that  of  self-defense 768,     769 

when  works  producing  noxious  and  unwholesome  smells  may  be 

abated 771,  n. 

ABATEMENT  OF  PRIVATE  NUISANCES : 

when  persons  injured  by,  maiy  abate 748,  876,    877 

must  abate  no  more  than  is  necessary  to  secure  his  right. . .  768,  876,     877 

when  houses  may  be  abated 751,  752,  753,    771 

when  not 753 

dams  may  be  abated,  when 354,    877 

eaves  projecting  over  one's  premises 764,    877 

noxious  manufactory,  abatement  of 771,  n,    878 

bridges  may  be  demolished,  when 749,  n.  1. 

obstructions  on  highways 760-767 

obstructions  to  navigation 749,  n. 

the  thing  abated  must  be  a  nuisance 770,  771,    877 

must  have  damaged  the  party  abating 877 

danger  incident  to  the  exercise  of  the  power w   ...  761 ,  762,  770,    879 

ACTS: 

distinction  between  those  which  mazy  and  those  which  must  result  in 

nuisance 184-136 

(Cahill  v.  Eastman,  rule  in,  135 ;  Phinzey  v.  Augusta,  rule  in,  137.) 
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ACQUIESCE*  CE :  page. 

bar  to  an  action  for  nuisance,  when 568,  569,  830,  831,  845,  846 

remonstrance  against  erection  of,  not  necessary 570,  845,  846,  847 

acquiescence  in  nuisance  does  not  warrant  an  increase  in 570,  844 

mere  acquiescence  no  bar,  except  for  the  statutory  period  ..    ..  343,  343 

344-353,  570 
to  make  acquiescence  a  bar,  for  a  less  period,  it  must  be  such  as  to 

amount  to  an  equitable  estoppel 570 

ADULTEROUS  RELATIONS : 

living  in 71 

verbal  marriage  of  parties  no  excuse 71 

verbal  marriage  defense  in  some  cases 72 

ANCIENT  LIGHTS: 

doctrine  of,  repudiated  in  this  country 152 

partial  adoption  in  a  few  States 152 

right  may  be  acquired  by  express  grant 153 

by  implied  grant  in  certain  cases 153 

instances  of 155 

necessity  the  test  in  case  of  implied  grant 154-156 

extent  of  the  right 157-159 

AIR, POLLUTION  OF: 

right  to  pure,  a  natural  right 471,  515 

interference  with,  an  actionable  nuisance 471,  472,  516 

nuisance  may  arise  from  smoke,'  noxious  vapors,  or  noisome  smells, 

472,  515 

ordinary  impregnation  not  actionable 472,  477 

nuisance  from,  a  question  of  fact 496,  497,  498 

what  degree  of  impurity  is  actionable 473,  516 

smoke  from  steam  engine  may  be,  when 474 

impregnation  must  impair  the  ordinary  enjoyment  of  property,  475,  476 

reasonable  use  of  property,  not  actionable 477 

See  Noxions  Tapoks  ;  Noisome  Smells  ;  Smoke. 

ANIMALS,  DANGEROUS,  KEEPING  OF : 

animal  ferm  naturm,  liability  for  keeping 799 

domestic  animals, liability  for  injuries  by 799,  800,  801,    802 

scienter  must  be  proved 799 

negligence  need  not  be  alleged  or  proved 799,  800,  n.  I 

the  gist  of  the  action  is  the  keeping  after  knowledge  of  its  vicious- 

ness 800,  n.  1 

plea  of  not  guilty,  puts  the  scienter  in  issue 802,   n. 

how  the  scienter  may  be  established 803,    804 

from  what  facts  it  may  be  presumed 803,    804 

knowledge  of  the  owner's  wife  or  servants  generally  sufficient 804 

n.  1,  805,    806 

knowledge  that  it  has  attempted  to  attack  men  sufficient 805  n. 

knowledge  that  it  has  attacked  animals,  not  sufficient  to  establish 

knowledge  that  it  would  attack  men,  and  vice  versa 803,    804 

knowledge  that  it  has  attacked  one  class  of  animals,  not   sufficient 

to  establish  knowledge  that  it  would  attack  animals  of  another 

class 800,    801 

fact  that  the  owner  has  warned  persons  to  beware  of  the  animal 

competent  evidence  on  question  of  knowledge 804  n. 

rule  as  to  watch  dogs 807 

liability  to  persons  trespassing 808  n. 

liability  where  the  person  injured  might  have  avoided  the  injury. .  800  n. 

when  animals  are  nuisances 810 

rabid  dogs 810 

who  is  liable  for  injuries  by 799 
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ANIMALS,  ETC.  —  Continued.  page. 

animals  disturbing  neighborhood  at  night  are  nuisances 810 

keeping  ferocious  dog  near  a  public  footway. .  ., 811 

person  injured  by  ferocious  animals  may  kill  them 809,  878 

rule  as  to  killing 809,  810,  878 

person  keeping,  liable  whether  owner  or  not 799 

ANSWER: 

to  bill  for  injunction  must  be  on  the  knowledge  of  the  party 856 

practice  as  to  dissolution  of  inj  unction  when  all  the  equities  of  the 
bill  are  denied 854-857 

new  matter,  in  avoidance  of  the  bill,  will  not  be  considered  on  ques- 
tion of  dissolution 855 

■when  several  defendants,  motion  to  dissolve  when  one  denying  the 

gravamen  of  the  complaint  has  answered,  in  certain  cases 855 

question  of  dissolution  purely  one  of  discretion 855,  856 

AMUSEMENT: 

places  of,  not  nuisances  per  se 46-58 

ARTIFICIAL  WATER-COURSES  : 

what  are 424,  425 

effect  of  change  of  natural  bed  of  a  stream 425 

person  changing,  must  make  the  new  bed  as  perfect  and  secure  as 

the  old 425 

no  rights  in  artificial  water-courses  can  generally  be  acquired  against 

the  owner  of  the  supply 426,  427,  428 

an  easement  to  discharge  may  be  acquired,  but  not  to  receive. . .  428,  429 

owner  of  supply  may  deal  with  it  as  he  pleases 429 

distinction  when  the  supply  is  natural  and  long  continued 429 

rule  in  Gaved  n.  Martyn 429-436 

the  owner  of  the  supply  may  not  pollute  the  water,  except  in  the 

lawful  prosecution  of  his  business 438 

rule  in  Magor  v.  Chadwick 438,  439 

test  by  which  to  determine  the  right  of  the  owner  of  the  supply  to 

divert  or  pollute  the  water 439,  440 

rule  in  Wood  v.  Waud 440 

rule  when  the'owner  of  the  supply  owns  the  estate  through  which  the 

stream  passes  and  divides  it  into  parcels,  and  sells   part  of  the 

estate 441,  442,  443,  444 

Pyer  v.  Carter,  and  other  cases  reviewed 441-457 

rule  in  Curtis  v.  Ayrault 445, 446,  447, 448,  449,  450,  451 

rule  in  Watts  «.  Kelson 451,452,453,  454 

rule  in  Lampman  v.  Milks 456,  457 

an  easement  cannot  be  enlarged 457 

may  be  repaired 457 

owner  of  easement  may  enter  upon  servient  estate  to  make  repairs,  457 

AREAS: 

unguarded,  a  nuisance 265 

ASSIGNATION : 

house  of,  what  is 46 

ATTORNEY-GENERAL : 

to  file  information  in  equity  for  purprestures  and  public  nui- 
sances    86 

should  usually  name  relator  in  case  of  nuisance. £6 

but  not  in  case  of  simple  purpresture 86 

AUTHORIZED  ACTS: 

presumed  to  be  coupled  with  conditions  that  no  injury  shall  result,  138 

*  261 
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BARNS  AND  STABLES :  pagk. 

use  of  building  adjoining  a  dwelling  for 596,    597 

nuisance,  when 572,  596,    597 

See  Livery  Stables. 

BAWDY-HOUSE : 

a  nuisance  per  ae 36 

keeper  of,  indictable  for 36 

what  constitutes  a  keeping  of. 36 

liability  of  landlords  as,  in  certain  cases 37 

mere  solicitation  of  chastity  does  not  constitute  a  keeping 42 

wife  may  be  jointly  indicted  with  the  husband 41,  42 

occupant  of  a  single  room  may  he  p.  keeper  of,  in  certain  cases 42 

bawdy-house  is  disorderly  house,  but  not  necessarily  vice  versa 43 

bawdy-house  cannot  be  abated  by  private  persons 39,  40 

may  be  enjoined  at  suit  of  person  whose  property  is  injured  by 822 

BEES: 

No  liability  for  injuries  from,  unless  owner  knew  they  were  accustomed 
testing 802,ra.3 

BILLIARD-EOOM : 

not  a  nuisance  per  se 57 

BILL  FOE  INJUNCTION: 

See  Injunctions. 

BLACKSMITH  SHOP: 

not  necessarily  a  nuisance 148 

when  it  is 145,  479,  549 

noise  from,  may  make  it  so 549,  590 

in  part  of  a  dwelling,  is 549,589,590,  592 

dust  and  bad  odors  from,  make  it  so  in  certain  cases 479,  590 

exposing  buildings  to  imminent  danger  from  fire,  may  make  it  so. . .  148 

BLASTING  BOCKS : 

near  dwellings  or  highways,  liability  for 142 

BOILEE  SHOPS: 

nuisances,  when 589 

BONEBOILEBIES: 

nuisances,  when 565-570 

BOOTHS : 

erection  of,  in  streets  a  nuisance 344,    245 

BOWLING  ALLEY: 

nuisances,  when 46-58 

BOW  WINDOWS : 

nuisances,  when 113 

BBICK  BURNING : 

nuisances,  when 10,16,499-515 

fact  that  land  produces  brick  clay  gives  no  right  to  burn  bricks  to 
the  annoyance  of  others.... 499 

BRIDGES : 

across  navigable  stream,  nuisances  when 633,  636,  n. 

not  when  built  under  competent  authority 630,  n.  2 

when  State  may  authorize 621,  628,  629,  63o|  n.  2 

how  far  State  authority  protects 629,  n.  1,  630  n.  2 
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BUILDINGS :  PAGE, 

erection  of,  so  aa  to  discharge  rain  or  snow  on  the  lands  of  another, 

actionable 110, 112,    123 

defective  buildings,  nuisances  when Ill,  114,    123 

filthy  and  negligent  keeping  of,  nuisances  when 6,  to.  2,  33,  751-754 

improper  use  of  fire  in 148-150 

BUILDING : 

reasonable  use  of  streets,  for  purposes  of,  not  a  nuisance..  243,  244,    246 

CAERIAGES : 

kept  standing  in  the  street  unreasonably  create  obstruction 247 

248,  249,  250 
CATTLE-YABDS : 

nuisances,  when 564, 574,  n.,    585 

CELLAB  FLAPS : 

on  street  or  highway,  nuisances 257 

CEMETERIES: 

near  dwellings  not  necessarily  nuisances 5,  to.  5 

when  they  are 822  to. 

when  their  use  will  be  restrained 822  to. 

CESS-POOLS : 

liability  for  damage  from 116,    119 

CHEMICAL  WORKS: 

nuisance,  when 524 

CHIMNEYS: 

improperly  constructed,  a  nuisance 

must  be  erected  so  as  not  to  discharge  smoke  over  premises  of  another    472 

477,478,    479 
use  of  stove-pipe  run  through  a  window  for,  nuisance,  when 478 

CINDERS : 

use  of  fuel  that  produce,  is  actionable  when 478, 479, 483,    484 

sending  over  another's  premises,  actionable,  when *. 474—488 

CHURCH  BELLS : 

ringing  of,  nuisance,  when 585,    586 

CHURCHES : 

noise,  etc.,  in  vicinity  of,  nuisance  when 602,    603 

COCK  PITS: 

common  nuisances 59 

penalty  for  keeping 60 

COAL  HOLES : 

nuisance,  when 252,  253,  254,  257-260 

landlord  liable  for 252-260 

landlord  and  tenant  liable  for 258,259,    260 

when  tenant  only  is  liable 258-260 

COAL  DUST: 

screening  coal  in  public  place,  nuisance 524 

COAL  STAITHS: 

in  navigable  stream,  nuisances _•  ■  •     634 

need  not  operate  as  obstruction  generally 634,     635 
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COAL  YARDS :  PAGE 

not  nuisances  per  se 472,  n.  5 

screening  coal  in  public  place  is  nuisance 524 

COMBUSTIBLE  ARTICLES:' 

keeping  of,  in  public  place 74,  J5,      76 

gunpowder,  nitro-glycerine 74,  75,      76 

COMING  TO  A  NUISANCE : 

nodefense 83,84,550,551,552,553,554,    555 

COMMON  SCOLD : 

nuisance 63 

what  constitutes  the  offense 63 

CONSERVATION : 

right  of  State  in  navigable  streams 99 


CONSTANTLY  RECURRING  GRIEVANCE : 

what  is 823 

CONSTABLE'S  SALES: 

in  public  street,  nuisance 61,244,  245 

CONTINUOUS  NUISANCE: 

what  is 718,  823 

CONTRACTOR : 

nuisance  created  by,  when  employer  is  liable 81,  869 

when  not 81,  869 

CONVENIENT  PLACE : 

what  is : 535,  536,  537,  538 

when  locality  will  be  considered 533,  537,  538 

generally,  no  defense 535-538,601,  602 

presence  of  other  nuisances  no  excuse 601,  602,  701,  705 

COOKING  RANGE : 

liability  for  maintaining,  in  certain  cases 144 

CORNICES : 

projecting  over  lands,  nuisances 113 

CORPORATION : 

officers  of,  liable  to  indictment  for  nuisance  committed  by  servants  8 1,  869 

liable  even  though  nuisance  results  from  violation  of  orders 81. 

liable  when  it  exceeds  its  powers 81 

liable  when  its  powers  are  carelessly  or  negligently  exercised 82,  784 

786,  787 
when  the  power  given  can  be  exercised  without  producing  a  nui- 
sance, bound  so  to  exercise  it 785,  786,  787 

when  there  are  two  modes  bound  to  adopt  the  one  least  inj  urious  784,  785 

when  public  convenience  will  excuse  act  ultra  vires 814  n. 

CROWDS : 

collection  of,  unlawful,  when 60,61,250,  251 

for  pigeon  shooting  near  highway 60 

near  dwellings,  annoying  residents 60,  61,  593,  594,  595 

collection  of,  in  public  streets,  unlawful  when 61,  248,  249,  251 

calling  together,  by  exhibition  of  effigies  in  shop  windows. .  61, 250,  251 

collection  of,  for  lawful  purpose  may  be 60,  61 
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when  actual  damage  only  can  be  recovered 887 

when  diminution  of  value  of  vacant  lots  may  be  recovered 888 

when  more  than  actual  damages  should  be  given 888,  889 

when  entire  damage  may  be  recovered 889 

recovery  where  two  parties  are  interested  for  a  part  of  the  time,  889,  899 

rule  as  to  damages . .  890 

rule  in  case  of  excavations 890,  891 

rule  in  action  by  reversioner 891,  892,  893 

rule  in  certain  cases  when  plaintiff  is  not  using  his  premises 893 

when  actual  compensation  is  the  limit  of  recovery 893,  894 

when  prospective  profits  may  be  recovered 893,  894,  895 

actual  benefit  to  the  plaintiff  no  defense 894,  895 

injuries  to  possessory  rights 890 

motive  of  defendant  generally  of  no  account 896,  897 

damnum  absque  injuria 897 

DAMNUM  ABSQUE  INJURIA : 

instances  of 3,  n.,  14,  15,  16 

when  injuries  are 896,  897 

DAMS: 

erection  of,  unlawful  when 119 

charging  soil  witn  water 119 

destroying  wells  or  springs 119 

whether  by  overflow  or  percolation 119 

setting  back  water  and  rendering  it  stagnant 76, 120,  743,  744 

DANGEROUS  TRAPS : 

Bee  Spring  Guns. 

DANGEROUS  EXCAVATIONS: 

liability  for,  on  premises  of  owner. 139 

dangerous  traps 139 

DECLARATION": 

in  action  for  nuisance 

See  Remedies  at  Law. 

DETENTION  OF  WATER: 

by  dam,  actionable,  when 368 

use  must  be  reasonable 369 

as  between  mill  owner,  question  of  necessity  important 369 

quality  of  rights  between  mill  owners 370 

right  to  use  water  involves  right  to  dam 370 

right  to  detain  reasonably,  not  to  divert 370 

distinction  between  right  of  mill  and  riparian  owners 370 

mill  owner  must  adapt  his  use  to  the  capacity  of  the  stream 372 

must  use  proper  machinery <H% 

rule  for  determining  reasonableness  of  use 372,  373 

restrictions  impaired  by  deed  to  be  regarded 373 

parties  may  oppose  mutual  restrictions  on  each  other 373,  374 

excess  of  use,  how  determined 875 

neither  the  owner's  necessity  or  profit  the  measure  of  his  right 878 

must  keep  within  his  own  right  at  his  peril - 376 

DISORDERLY  HOUSE :  i 

whatisa • ~* 

noise  and  violence  not  necessary  elements  of ** 

a  building  in  which  unlawful  practices  are  carried  on,  is 44 

or  where  immoral  and  indecent  offenses  are  committed  habitually   43,  44 

114 
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a  bouse  of  assignation  is 45 

keeping  of  prostitutes  not  an  element 45 

tippling  houses  where  vicious  people  congregate,  is 43,  46 

a  place  where  liquor  is  sold  contrary  to  law,  is 43 

a  concert  saloon  is,  when 44,  n. 

a  theatre  may  become 44,  n. 

a  house  where  people  of  ill-fame  and  name  congregate,  is 46 

proof  of  a  single  instance  is  not  enough,  it  must  be  habitual 46 

any  place  where  disorderly  persons  habitually  congregate,  is ....  44,  46 

landlord  liable  jointly  with  keeper,  when -. 44 

must  have  known  what  use  the  building  was  to  be  devoted  to 45 

renewal  of  lease  after  knowledge  of  use,  fixes  liability 45 

active  advice  or  assistance  in  keeping 45 

approbation  must  be  proved,  cannot  be  inferred 45 

power  to  eject  and  failure  to  do  so,  not  enough 45 

DIVERSION : 

of  water,  actionable  when 355,  370 

rule  in  Webb  v.  Portland  Manufacturing  Co 356 

action  may  be  maintained  even  if  plaintiff  has  no  mill 356,  n.,  370 

any  diversion  affecting  the  natural  flow,  actionable 362 

debris  may  be  removed  that  interferes  with  natural  flow 362 

natural  obstructions  must  not  be  removed,  except 362,  n.  3 

right  to  water  for  domestic  use 363 

irrigation,  use  of  water  for 363,  375 

change  of  momentum  actionable 363,  n.,  370 

right  to  divert  water  for  repair  of  dam 376 

DOCK  LINES : 

city  may  establish  in  certain  cases 624,  n. 

cannot  without  compensation  to  riparian  owner,  when 624,  n. 

DOGS: 

See  Animals. 

DOMINION: 

right  of,  over  property 17, 18, 103, 139,  481 

DRAINS : 

nuisance,  when 116, 117, 711,  712,  713 

DUST: 

works  emitting  dust  and  chaff  are  nuisances 498,  524 

screening  coal  is 498,  524 

planing  mills  emitting  smoke  and  cinders  are 498,  524 

DYE-HOUSE: 

nuisance,  when s 574,  n. 

EASEMENTS : 
See  Party  Walls  ;  Priyate  Wats  ;  Water,  Rights  to  ;  Artificial 
Water-courses  ;  Surface  Water  ;  Ancient  Lights  ;  Detention 
of  Water  ;  Prescription  ;  Legalized  Nuisances  ;  Highways. 

EAVES : 

overhanging  another's  land,  nuisance 104 

no  special  damage  need  be  proved 104, 105,  106.  109 

may  be  abated  by  adjoining  owner 105,  106 

eaves  that  shoot  snow  orrain  on  to  another's  premises  a  nuisance,  110,  111 

case  is  the  only  remedy  for 106, 107,  108 
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what  are 64,  65 

nuisances,  when 64 

EFFIGIES : 

exhibition  of,  in  shop  windows  nuisance,  when 61 

EMBANKMENTS: 

erected  in  navigable  streams  is  a  nuisance 675 

public  benefit  no  defense .".'. 635,  636 

erected  so  as  to  send  water  on  to  opposite  owner 321-329 

may  be  erected  to  prevent  overflow  of  streams  in  certain  cases,  321, 328-329 

ENCROACHMENTS : 

on  navigable  streams  a  purpresture 84,  85,  637,  638,  639 

on  a  port,  a  nuisance 89,  638,  650 

on  a  highway,  a  nuisance 91,  92 

EMIGRANT  DEPOTS : 

nuisances,  when 72 

EXCAVATIONS : 

dangerous,  liability  of  owner  of  premises  for 138,  139 

liable,  even  though  obligation  to  guard  rests  on  another 139 

liable  to  trespasser  in  certain  cases 140 

EXPLOSIVE  SUBSTANCES  : 

liability  for  keeping 142,  146 

EXPOSURE  OF  PERSON  IN  PUBLIC  PLACE : 

indictable,  when 65-71 

must  be  in  public  place,  and  in  presence  of  more  than  one  person. 

rule  in  North  Carolina •  ■  •  66 

rule  in  Vermont °6,  °7 

intention  not  always  an  element 69 

master  liable  for  indecent  exposure  of  servant,  when 71 

if  the  place  is  public,  need  not  be  seen  by  any  one 71 

of  persons  of  others,  an  offense 71 

of  monstrosities,  a  nuisance "1 

EQUw^BisjE.EST.°PI!EI:: 343,344,845,  846 

when  equity  will  enjoin  the  enforcement  of  a  judgment,  343,  344,  845,  846 

EQUITY,  REMEDIES  IN : 

See  Injtjsctions. 

FENCES :  ut 

liability  for  defective "* 

FEB.M  NATURE: 

See  Actuals. 

FIRE:                             .              i.                                                   14B  149  150 

improper  use  of,  nuisance  when "o*  lw»  i™ 

improper  use  of,  in  buildings  near  others •  •  •  •  •  •  •  ■  J  *? 

risk  from,  to  create  nuisance,  dangerous  results  must  be  probable,  146-150 

FIRE-ARMS:                          .  143 

loaded,  liability  for  injuries  from 
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manufacture  of,  when  a  nuisance 01 

FISHERY : 

injuries  to 761,  762,  763 

FLOATING  DOCKS : 

nuisances,  when 640 

public  benefit  or  utility  no  defense. 640 

FLOATING  STOREHOUSE : 

in  navigable  stream  nuisance,  when 640 

FLOODING  LANDS : 

by  erection  of  dam,  actionable 119,  340,  461 

raising  water  so  as  to  render  land  wet  and  spongy 461 

overflowing  wells  or  springs 119,  461 

rendering  air  unwholesome 354,  883 

causing  water  to  percolate  into  cellars 115,  116,  119 

impairing  growth  of  vegetation 119,  401 

injuring  mill-power  or  site 341,  461 

FLOURING  MILLS: 

dust  from  nuisance,  when 534 

FLUSH  BOARDS : 

,Sse  Mills  and  Mill  Owners. 

FOOD: 

sale  of  adulterated,  actionable  and  indictable  nuisance 73 

FORCE  OR  FRAUD : 

may  create  nuisance,  when 143 

threats,  intimidating  customers 143 

workmen 143 

posting  placards  near  one's  place  of  business  calculated  to  bring  him 

into  contempt 143 

circulating  false  rumors 75 

obstructing  access  to  place  of  business 144 

interfering  with  exercise  of  special  privilege 144 

FUEL: 

use  of,  that  develops  dense  masses  of  smoke  is  a  nuisance 480 

use  of  mineral  coal  is,  when 509 

use  of  fuel  mixed  with  animal  matter  or  any  thing  producing  nox- 
ious smells 507 

GAMING  HOUSES: 

nuisances,  per  se 58 

■what  are , , . 7.58*,      59 

GASWORKS: 

nuisance,  when 543,  n.,  573, ».,  574,  n.,    578 

discharge  of  refuse  into  stream  actionable  when 574  n. 

impregnating  the  earth  with  noxious  substances 707,    708 

GLASS  WORKS : 

vapors  from,  nuisance  when ,  #  ^518     535 

rule  in  Saville  u.  Killner .'.".".'."".".'.        '"",..!     535 

GOODS : 

unloading  in  streets  reasonably,  not  a  nuisance 244  245  246     247 
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GUNPOWDER:  PAGB. 

liability  for  keeping 142,  146 

GUTTERS: 

liability  for  defects  in 114 

HACKS: 

stationed  in  streets,  a  nuisance 247,  248 

HAT  RISKS : 

nuisances  in  certain  cases 145 

HIGHWAYS : 

what  are , 229 

by  prescription 229 

rights  of  the  owner  of  the  fee  in 230 

right  to  the  herbageand  trees  growing  in 230 

owns  all  mines  beneath  or  quarries  in 230 

may  maintain   trespass   or  ejectment  even,  for   interference  with 

the  fee 277 

public  right  an  easement  simply 230 

urban  highways  or  streets 231 

dedication  of,  what  amounts  to 232 

effect  of  long  user 233 

acts,  rather  than  declarations,  control 233 

effect  of  erecting  houses  on  either  side  of  a  street  by  the  owner 

thereof 234 

dedication,  question  of  fact 234 

may  be.subject  to  burdens 234,  235 

may  reserve  right  to  deposit  goods  on,  maintain  cellar  flaps,  coal 

holes,  or  any  burden  not  inconsistent  with  the  public  casement. . . .  235 

reservation  must  be  reasonably  exercised '  235 

no  limitation  as  to  time  can  be  imposed 206 

no  dedication,  where  owner  had  no  knowledge  of  the  user 236 

acceptance  necessary 236 

any  obstruction  of  a  highway,  a  nuisance .  i 237 

may  be  used  for  building  purposes,  when 244 

must  not  be  used  for  business  purposes 245 

necessity  of  a  person  no  excuse  for  such  use 246 

allowing  teams  and  goods  to  stand  unreasonably 245 

may  be  used  for  loading  and  unloading  goods 244 

but  use  for  such  purpose  must  be  reasonable 244 

distinction  between  urban  and  suburban  highways 246 

rule  in  Rex  v.  Cross 247 

rule  in  Rex  <o.  Jones 246 

rule  in  People  v.  Cunningham 248 

may  be  obstruction,  when  therp  is  no  physical  obstruction 250 

habitually  carrying  on  business  in 246,  247,  250 

collection  of  crowds  in 61,  246,  247,  248,  249,  251 

constable's  sale  in,  unlawful 61-244,  245 

loungers  in  public  streets  are  nuisances 250 

posts  for  hitching  horses  nuisance 242 

erections  outside    the  highway  limits    endangering  the  safety  of 

travel 274,  275,  276 

a  house  in  unsafe  condition 276 

storing  gunpowder  near 276 

keeping  a  ferocious  dog  chained  near 276 

buildings  projecting  over  streets 263 

signs,  steps,  stoops,  bow  windows,  pitch  roofs,  cornices,  etc 251 

263,  and  notes. 

blasting  rocks  near 251 

unauthorized  excavations  in 251-269 
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excavations  near  to 260 

cellar  flaps  on 257 

coai  holes  in 252,  253,  254 

negligence  not  an  element 250,  253,  254,  255,  267 

fruit  and  huckster  stands ;•••■.••  ^* 

placing  stones  or  any  thing  in  street  that  obstructs  travel  or  impairs 

its  safety 256 

license  to  make  excavations,  effect  of 261,  268,  271,  272 

areas  opening  into  public  footway 265 

owner  of  the  fee  no  right  to  obstruct 267,  277 

liability  of  owners  of  private  ways  for  defects  in 272,  273 

no  liability  when  person  strays  from  the  path 273 

interference  with  grade  of  highway  indictable  even  though  road  is 

improved 274 

deposit  of  stone,  ashes,  dirt,  timber  or  any  thing  upon  highway, 

nuisance 274 

logs  piled  outside  highway  limits 275 

tailing  teams  in  highway  nuisance,  when 275 

shade  trees  set  in  highway  without  authority 276 

authority  presumed  after  twenty  years 277 

boughs  of  trees  extending  over  highway 277 

liability  of  owner  of  fee  for  obstructions 277 

posting  persons  with  placards  upon  public  street,  nuisance,  when . .  277 

carrying  on  noxious  trades  near 279 

carrying  unreasonable  loads  278 

legalized  obstructions,  railroads,  etc '. 279-287 

instances  of 280-287 

highway  does  not  cease  to  be  so  until  discontinued 278 

long  disuse  does  not  deprive  it  of  character  of  highway 278 

laying  out  a  new  road  is  not  a  discontinuance  of  the  old  one 278 

encroachments  on  any  part  of  a  highway  indictable 237 

what  encroachments  are  held  nuisances 238 

public  is  entitled  to  all  the  highway 238,  240 

is  not  restricted  to  the  traveled  path 241 

duty  to  maintain  streets  and  highways 287 

liability  in  England 287-292 

liability  in  this  country  is  created  by  statute 292,  384 

highways  and  bridges,  including  turnpike  roads  in  defective  condi- 
tion, indictable  as  nuisances 295 

distinction  as  to  locality  and  use  of  highway,  as  to  repair. 295 

defectiveness  a  question  of  fact 296 

ordinary  care  as  to  repair  of  roads  no  defense  if  really  defective 296 

pecuniary  inability  no  defense 296 

what  constitutes  defect 297,  299 

injuries  arising  from  defects  outside  of  highway  limits,  no  liability 

ior  on  part  of  the  town 298,  300 

not  bound  to  keep  the  whole  road  in  repair 300 

bound  to  keep  the  margins  clear 300 

snow  and  ice  may  create  obstruction 300,  301 

barriers  must  be  erected  to  prevent  traveler  from  dangerous  pistes 

at  night 302,  303 

or  in  daytime  when  in  exercise  of  due  care 302 

liability  to  repair  cannot  be  shifted 304 

sudden  injuries  to  highways 304 

no  liability  for  accidents  resulting  from  giving  way  of  railings  by 

persons  leaning  against  them 305 

general  duty  as  to  repair  of  highways 305,  306 

HOG-PENS : 

liability  for  maintaining  in  public  place 563, 573,  n.,  549,  574,  n. 
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exercising  in  public  places 146 

affected  by  glanders,  allowed  to  go  at  large 147 

to  drink  at  public  watering  place 72,  76 

no  liability  for  keeping  on  one's  own  premises 147 

HOSPITALS : 

in  public  place  for  treatment  of  patients  afflicted  with  contagious 

diseases,  nuisances,  when 72 

person  sick  in  his  own  house,  or  in  his  own  room  at  a  hotel  is  not  a 

nuisance 72 

person  may  use  his  own  premises  for  hospital  purposes  for  cattls 72 

HOUSE: 

in  filthy  condition,  nuisance 33,  751-754 

on  highway,  insecure,  is 6,  n.  1,  755 

kept  so  as  to  endanger  safety  of  adjoining  property  is 751,  754 

use  of,  for  business  purposes 590-593 

use  for  blacksmithing  purposes 590,  591 

use  for  printing  office 591 

for  any  extraordinary  purpose  creating  discomfort  to  adjoining 

owners 596,597,  598 

bawdy-house  is,  and  use  of  for  may  be  enjoined 822 

HOUSE  OF  ILL-FAME: 

See  Bawdy-House. 

INFLAMMABLE  MATERIALS: 

keeping  of,  in  certain  cases 146 

INDICTMENT : 

Bee  Remedies  at  Law  ;  Public  Nuisances. 

INJUNCTIONS: 

grounds  upon  which  equity  predicates  its  jurisdiction,  812,  813,  814, 

irreparable  injury  defined 817 

amount  of  damage  not  material 818,  819,  820,  821,  822,  823 

continuous  and  constantly  occurring  grievance  defined 823 

substantial  right  defined 824 

distinction  between    an  injury  to  a  right   and    actual    injury  to 

property §25,  826 

distinction  between  injury  and  damage ■■■  ■  826,  827 

damage  defined 828,  829,  830 

right  need  not  be  first  settled  at  law 830,  831 

equity  will  take  exclusive  jurisdiction,  when 832 

the  fact  that  a  party  has  a  legal  remedy  not  material 832,  833 

a  substantial  right  of  property  must  be  affected 530,  833,  834 

the  real  test  to  determine  equitable  relief •.;••• •  ■  V  S 

when  injuries  to  a  "  mere  convenience  "  will  be  enjoined 834,  835 

who  may  maintain  a  bill : 835,  836 

equity  will  settle  all  the  rights  of  the  parties  in  certain  cases 8db 

equity  jurisdiction,  concurrent  with  that  of  court  of  law 836 

perpetual,  preliminary,  and  mandatory  injunctions 836,  837 

against  whom  bills  should  be  brought - . . .  837,  838 

injunctions  against  threatened  nuisances 8d8,  8d»,  84U 

what  the  bill  in  such  cases  should  contain •■■•"•. °40:  841 

injunctions    against    interference   with   comfortable    enjoyment  of 

property     > ' 

mere  inconvenience  resulting  from  lawful  act,  will  not  be  enjoined. .  842 

each  case  rests  upon  its  peculiar  circumstances ... 842,  843 
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extensiveness  or  expensiveness  of  works  no  reason  for  refusing  to 

enjoin '. 843,  844 

locality  to  be  considered 844,  845 

lacJiea  of  a  party  may  deprive  him  of  equitable  relief 530,  845 

a  party  may  not  sleep  upon  liis  rights 845 

what  amounts  to  acquiescence 846,  847 

injunction  after  verdict  at  law 848 

several  persons  acting  separately  may  be  joined  as  defendants  in 

certain  cases 848 

instances  of  trades  against  which  equity  has  granted  relief,  848,  849,  850 

injunctions  to  restrain  interference  with  water  rights 850,  851 

injunctions  against   injuries  to  lateral  and  subjacent    support  of 

land 851,  852 

injunctions  against  interference  with  party  walls 852,  853 

special  franchises 853 

instances  of 853 

natural  franchises 853,  854 

effect  of  answer  denying  all  the  equities  of  the  bill 854,  855 

the  retention  or  dissolution  of  the  injunction  upon  coming  in  of  full 

answer,  a  matter  of  discretion 835,  856,  857 

the  motives  of  the  plaintiff  not  material 857 

injunctions  to   restrain    public  nuisances  at   the   suit  of    private 

parties 857,  858 

what  the  bill  should  contain 858 

injunctions  against  public  companies,  when  granted 858,  859 

verdict  at  law  conclusive  upon  question  of  right 859,  860,  861 

when  verdict  at  law  entitles  plaintiff  to  inj  unction 530 

relative  loss  to  either  party  may  be  considered 530 

the  character  of  the  right  seeking  protection  may  be  considered 530 

whether  the  injury  is  compensable  in  damages  is  generally  decisive,  530 

the  real  equity  of  the  case  controls , 530 

continuous  injury  will  be  enjoined 530 

whether  the  injunction  will  place  the  plaintiff  in  statu  quo  is  an 

element 530 

several  persons  suffering  a  special  common  injury,  though  different 

in  degree,  may  join  in  a  bill  to  enjoin  a  public  nuisance 530 

INJURY  AND  DAMAGE : 

distinction  between 825 

INNKEEPERS: 

liability  of,  in  certain  cases 60 

INTIMIDATING  WORKMEN : 

nuisance  when 143,  144 

combinations  and  apts  calculated  to,  will  be  enjoined 144 

IRON  OR  STEEL  WORKS : 

nuisances,  when 578, 590, 591,  592 

IRREPARABLE  INJURY: 

denned 817 

JETTY: 

erection  in  navigable  stream,  nuisance,  when 675 

throwing  water  upon  opposite  banks 675 

LANDLORD : 

liability  of,  to  tenant 128-135 

when  liable  for  nuisance  existing  on  demised  premises 78, 141,  142 

when  both  landlord  and  tenant  are  liable 79,  142 
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When  tenant  alone  is  liable 79  go  143 

obligation  to  repair ,'.', .'.".'.'.",' .'.'.' .'.'.' .*,'.'     ..'...'  141 

LATERAL  SUPPORT: 

right  of,  extends  only  to  integrity  of  the  soil 166 

no  liability  except  for  actual  subsidence  of .'!.'.!!.'.'  i.67-169 

rule  in  Farrand  o.  Marshall I.'!."..'.'.".!.'."..'.'.'...  169 

when  a  wall  has  been  substituted  for  the  soil  the  right  cease's' '.'.'.'.'.'.  180 
does  not  extend  to  artificial  structures  that  sensibly  increase  the  pres- 
sure   172 

where  negligence  can  be  predicated,  liability  attaches. ..!!!.'"!.'.'!!  181 

degree  of  care  required 182 

acts  of  the  plaintiff  contributing  to  the  injury .'!..','.!  183 

buildings  that  do  not  add  sensibly  to  the  injury  may  be  recovered 

.for 172 

distinction  between  injury  to  wall  and  injury  to  building  resting 

_  wholly  on  the  surface 175 

right  of  support  acquired  by  grant '....'.!!!  204 

right  of  support  as  between  two  buildings 204 

right  not  confined  to  adjacent  soil 175-201 

rule  as  to  superincumbent  weight 172-174 

review  of  cases 173-184 

rule  of  damages 206 

LEGALIZED  NUISANCES : 

what  acts  are  excused  by  legislative  grant 782,  783 

obligations  imposed  upon  those  acting  under  legislative  grant,  782,  784,  n.  6 
powers  must  be  exercised  in  good  faith  and  in  a  prudent  and  skillful 

manner 784 

must  not  create  nuisance  when  it  can  reasonably  be  avoided. . . .  272,  784 

785,  n.  7,  786,  787 

mode  must  be  chosen  that  will  prove  least  injurious 280,  784,  785,  n.  1 

use  of  defective  machinery 785, 786,  787 

authority  to  erect  bridges  across  navigable  streams   272,  787 

when  liable  to  indictment  notwithstanding  the  authority  given,  787,  788 

what  is  covered  by  "  legal  contemplation  "...  787,  788,  791,  792,  795,  796 

legislature  can  only  excuse  from  liability  for  a  public  nuisance,  789,  790 

791,  792 
the  State  cannot  authorize  a  taking  of  property  without  compensa- 
tion  792,  793 

instances  of  what  is  regarded  as  a  "  taking  "  of  property 792,  793 

instances  of  consequential  injuries  that  are  not  actionable 793,  794 

liability  when  work  is  not  properly  exercised 795,  796 

what  is  covered  by  the  appraisal  of  damages 795,  796 

always  liable  for  private  damages  except  where  the  injury  is  covered 

by  the  appraisal 796 

appropriation  of  property  need  not  be  exclusive 796 

an  abridgment  of  its  beneficial  use  is  a  taking  of  property 796 

the  destruction  or  interruption  of  an  easement  is 796 

when  damages  have  been  paid,  all  injuries  resulting  from  such  use 
are  covered  by  them,  but  not  injuries  that  result  from  use  of  other 

property 798 

LEAD: 

melting  of,  nuisance,  when 517,  524 

LEGAL  INJURY: 

what  is 827,  828,  829,  830 

LICENSE  TO  COMMIT  A  NUISANCE : 

what  is 342-353 

115 
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burning  of ,  nuisance,  when 516 

LIVERY-STABLES : 

when  nuisances 570,  571 

noxious  smells  from,  creates ; 571 

noise  from,  is  in  certain  cases 571 

collection  of  flies  is,  when 571 

any  stable  used  for  private'  purposes  may  be  a  nuisance  when  improp- 
erly conducted 572 

LOTTERIES : 

common  nuisances , 61 

LOUNGERS  AND  LOAFERS : 

congregating  in  streets,  nuisances  250,    251 

MAD  DOGS  • 

See  Animals. 

MAN: 

act  of,  must  have  contributed  to,  or  there  can  be  no  nuisance. . .  118,    120 

MARBLE  MILLS : 

near  dwellings,  nuisances,  when 601 

MARSHES: 

emitting  unwholesome  odors,  not  nuisances,  where  water  accumulates 
from  natural  causes 118 

MASTER  AND  SERVANT ; 

liability  of  master  for  nuisance  committed  by  his  Bervant. ...  81,  82,  869 

master  and  servant  jointly  liable  for 869 

may  be  indicted  jointly  or  severally 868,  869,  870,  885 

officers  of  corporation  liable  for  nuisances  committed  by  servants  or 

agents 870 

MEAT: 

sale  of  diseased,  actionable,  when 73 

MILL-DAMS : 

See  Mills  and  Mill  Owners. 

MILLS  AND  MILL  OWNERS : 

measure  of  rights  of,  on  a  stream 339,  340,  458 

effect  of  prior  appropriation 317, 458, 468,  469 

advantage  of  higher  over  lower  mills  a  natural,  rather  than  legal 

advantage 458 

reasonableness  of  use  a  question  of  fact 32l]  458"  460 

use  must  be  adjusted  to  the  capacity  of  the  stream 372,  459,  468 

as  to  use  of  wheels  and  machinery 340,  373,  459,  467 

as  to  restrictions  irt  use  of  machinery 340,  373'  467 

rights,  where  there  is  water  enough  for  all  the  mills,  if  reasonably 

used 459 

upper  mill  owner  must  not  unnecessarily  detain  the  water 459 

detention  for  purpose  of  repairs 376 

relative  benefits  and  inconvenience,  when  considered 460,  470 

right  to  detain,  not  a  right  to  divert  entirely .'  460 

if  water  is  diverted,  must  be  returned  before  it  reaches  the  land  of 

another _  450 

right  to  erect  dams 319  370'  460 

duty  as  to  making  secure 319  320',  321',  461 
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liability  for  flooding  upper  lands  by 320,  461 

must  not  unreasonably  flood  wheels  of  upper  mill 461 

or  raise  water  so  as  to  impair  value  of  an  upper  power,  whether  it  is 

used  for  mill  purposes  or  not 461 

prescriptive  rights  may  be  acquired  to  use  water  in  any  way  by 

adverse  user  for  the  statutory  period 329,  462 

how  acquired 329,  330,  462 

when  acquired,  are  added  to  the  natural  right 330,  462,  463 

prescriptive  right  to  raise  dam  by  use  of  flush  boards 464,  465 

use  of  flush  boards  actionable,  when ....  464 

frivolous  use  of  water  gives  no  prescriptive  right 467 

must  not  change  machinery  so  as  to  require  more  water 467 

no  distinction  in  favor  of  ancient  over  modern  mills 467,  468 

every  riparian  owner  has  not  a  right  to  erect  a  dam,  except 467 

must  have  a  mill  site 467 

right  to  divert  water  on  one's  own  land 467 

what  is  a  mill  site 467 

no  right  to  increase  volume  of  water  by  artificial  means 470 

natural  drainage  of  lands  into  stream  not  actionable 470 

if  one  brings  foreign  water  into  stream,  may  use  excess  so  brought 

there 470 

Bee  Water,  Eights  to  ;  Detention  op  Watek  ;  Diversion  of  Water. 

MINERAL  COAL : 

use  of,  nuisance,  when 524,  525 

MONOPOLIES : 

nuisances,  when. 61 

MUNICIPAL  CORPORATIONS : 

their  source  of  power 770 

has  no  control  over  nuisances,  except  such  as  is  expressly  given  by 

law 770,  n.  1,  2,  4  ;  771 

power  to  regulate  and  remove  nuisances,  gives  power  to  impose 

penalties 772 

but  is  restricted  to  common-law  or  statutory  nuisances 772,  n.  1 

they  cannot  declare  that  a  nuisance  which  is  not  in  fact  so 772,  773 

power  to  regulate  or  remove,  does  not  confer  power  to  prevent 772 

nor  to  impose  penalties  for  their  erection 772 

power  to  abate  nuisances,  does  not  give  authority  to  destroy  valuable 

property  or  works  erected  under  lawful  authority 772 

an  ordinance  cannot  be  retroactive 773,  775 

nor  be  operative  unless  the  use  is  in  fact  a  nuisance 773 

ordinance  affords  no  protection  for  destruction  of  property,  unless 

the  property  destroyed  was  in  fact  a  nuisance 773 

such  ordinances  must  not  be  arbitrary  or  unreasonable 773 

774,  775,  776,  777 

may  regulate  use  of  streets 774 

may  prevent  erection  of  awnings 775 

may  provide  that  buildings  shall  not  be  erected  of  wood  or  other 

inflammable  materials ■ 775,  776,  n.  4  5 

may  regulate  the  size  or  thickness  of  walls 775 

may  provide  for  removal  of  unsafe  structures 775 

it  may  prevent  the  erection  or  suspension  of  signs  in  or  over  streets,  775 
it  may  regulate  or  prohibit  the  maintenance  of  coal  holes,  areas  or 

excavations  of  any  kind  in  its  streets 775 

may  prohibit  the  setting  of  posts  in  the  streets 775 

may  prevent  the  erection  of  stoops,  steps,  stairs,  bow  windows  or 

buildings  in  or  over  the  streets 775 

it  may  prevent  the  exercise  of  noxious  trades 775 

may  regulute  the  construction  of  wharves,  etc 775 
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it  may  remove  all  obstructions  to  navigation  within  its  corporate 

limits 776 

it  may  prevent  the  erection  of  private  hospitals 776 

may  prevent  immoral  or  indecent  exhibitions 776  ■ 

it  may  regulate  the  laying  out  of  cemeteries 776,  n.  4 

it  may  prohibit  and  punish  fast  driving 776,  n.  4 

it  may  regulate  the  removal  of  bodies  interred  in  its  cemeteries  776,  n.  4 
may  prevent  restaurants,  drinking  saloons  and  other  such  places 

from  being  kept  open,  except  at  certain  hours 776,  n.  4 

it  may  prevent  the  peddling  of  meat,  game  or  poultry  about  its 

streets 776,  n.  1 

it  may  regulate  the  passage  of  animals  through  the  streets. . . .  774,  n.  1 

it  may  require  all  hoistways  to  be  kept  inclosed 774,  n.  1 

ordinances  must  not  conflict  with  common  or  statutory  law 774,  n.  1 

they  must  not  be  exclusive 774,  n.  1 

must  not  operate  as  an  unreasonable  restraint  upon  trade 774,  n.  1 

it  cannot  license  a  nuisance 777,  778,  779 

it  cannot  impose  civil  liabilities  upon  persons  for  violating  its  ordi- 
nances     776,777,  n.  1 

may  provide  for  removal  of  ice  and  snow  from  its  walks  by  owners 

of  property 776,  777 

liable  to  indictment  for  a  nuisance  maintained  by  it 779,  780,  n.  1 

may  be  liable  to  individuals  for  nuisances  maintained  by  it  on  its 

property 779, 780,  n.  2,  784 

MUSICAL  INSTRUMENTS : 

noise  from  may  be  nuisance,  when 593,  594,  695 

NATURAL  CAUSES: 

no  liability  for  injuries  from  natural  causes. 118,  120 

NAVIGABLE  STREAMS : 

common-law  rule  as  to 605,606,607,608,  609 

ebb  and  flow  of  the  tide,  the  test 605 

streams  navigable  in  part,  not  affected  by  the  tides,  regarded  as  high- 
ways, and  burdened  with  public  easement 606,  608,  619 

real  distinction  between  salt  and  fresh-water  streams 606,  619,  620 

title  of  the  State  extends  to  low-water  mark  on  all  tidal  streams 606 

title  of  riparian  owners  to  the  alveu  of  fresh-water  streams 606,  607 

609,613,  614 
all  streams  capable  of  navigable  use  in  their  natural  state,  publid 

juris  in  this  country 611 

navigability  in  fact,  the  test  in  this  country 612 

streams  capable  of  valuable  use  for  floatage,  quasi  navigable 612 

all  streams  in  which  the  tide  ebbs  and  flows  are  regarded  as  naviga- 
ble in  law 612,  613 

in  some  States  the  rights  of  riparian  owners  on  all  navigable  streams, 

tidal  or  non-tidal,  are  restricted  to  high-water  mark 615 

three  classes  of  navigable  streams  in  this  country 615 

except  in  tidal  streams  navigability  is  a  question  of  fact 616,  617 

must  be  susceptible  of  valuable  use 616 

must  be  navigable  for  a  considerable  portion  of  the  year 616 

it  must  be  susceptible  of  Buch  use  without  artificial  aid 616 

stream  capable  of  valuable  use  for  floatage  in  its  natural  state,  may 
be  used  for  that  purpose  in  seasons  when  except  for  dams  built  upon 

the  stream  it  would  not  be  capable  of  use 617 

riparian  owner  on  floatable  streams  may  apply  the  water  to  use  of 

mills,  not  impairing  its  free  use 618 

dams  erected  so  as  to  prevent  passage  of  logs,  are  a  nuisance 618 

In  floatable  streams  the  public  right  does  not  authorize  a  use  that 

destroys  the  value  of  the  stream  for  manufacturing  purposes 618 


INDEX.  917 

NAVIGABLE  STREAMS  —  Continued.                                                     page. 
dams  cannot  be  built  to  aid  the  floatability  of  the  stream  when  there- 
by the  water  is  detained  from  mills 618 

test  of  floatability  of  a  stream 619 

in  California,  floatability  gives  no  public  right 619 

on  tidal  streams  the  owner  of  the  banks  has  no  greater  right  to  the 

stream  than  any  of  the  public 620 

access  thereto  is  not  an  incident  of  his  estate 620,  621,  622,  623,    624 

625,    627 
the  State  may  grant  him  the  right  by  conveying  the  alveus  of  the 

stream  to  low-water  mark 625,     626 

each  State  has  exclusive  j  urisdiction  over  its  internal  streams,  628, 629,  630 
the  State  has  only  a  quasi  jurisdiction  over  tidal  or  inter-State  streams,  630 
the  State  may  authorize  certain  uses  of  such  streams  by  virtue  of  its 

quasi  jurisdiction 630 

an  obstruction  in  such  streams  authorized  by  a  State  is  not  a  nuisance 

unless  navigation  is  materially  impaired 631 

material  obstructions,  erected  under  State  authority,  are  nuisance. . .-.     631 
the  State  stands  to  such  streams  in  the  relation  of  riparian  owner,  631,     633 
unauthorized  obstructions  are  nuisances,  whether  material  obstruc- 
tions or  not 632,633,634,    635 

encroachments  not  amounting  to  an  obstruction  are  purprestures . . .     632 

States  may  authorize  improvements  in  the  stream 632,    633 

may  authorize  the  erection  of  wharves,  piers,  slips,  docks  or  any 

actual  aid  to  navigation 632,    633 

but  not  so  as  materially  to  impair  navigation 633 

the  States  own  the  shore  of  all  tidal  and  inter-State  streams 633 

may  convey  its  title  thereto  to  individuals 633 

a  grant  of  the  shore  from  the  State  confers  upon  the  grantee  all  the 

rights  of  a  riparian  owner 633 

any  unauthorized  obstruction  of  a  navigable  stream  is  a  nuisance  if 

it  causes  any  hindrance  to  navigation 634 

even  though  the  public  convenience  therefrom  is  far  in  excess  of  the 

special  inconvenience 634,  also  n.  1,  637,    640 

rule  in  Rex  t.  Ward 634 

deprivation  of  any  advantage,  however  slight,  is  an  obstruction 635 

rule  in  Rex  v.  Grosvenor 635,    636 

a  floating  dock  cutting  off  access  from  the  stream  is  a  nuisance 635,  n 

placing  timbers  in  the  stream  so  as  to  cut  off  access  thereto  is  a  nui- 
sance   635,  n. 

an  embankment  extending  into  the  stream  is 635,  n.,    636 

barges  or  boats  moored  so  as  to  impede  navigation  are ,  635,  ».,     640 

throwing  ballast  into  the  stream  in  a  port  is 635,  n. 

throwing  rubbish  into  the  stream  is 635,  n. 

or  refuse  from  works,  that  in  any  manner   impairs  the  value  of 

wharves  or  the  port 635,  n.,     645 

a  quay  is 635,  n. 

wharves  below  low-water  mark  are 365  n.,  636,  n. 

piles  driven  in  the  channel  of  the  stream  are 635,  n.,    642 

buildings  erected  so  as  to  straighten  the  port  are 635,  n. 

an  erection  setting  back  the  water,  is 636,  n. 

a  floating  dock  is 635,  n.,    640 

public  benefits  from.no  excuse 635,  n. 

a  dam  erected  in  stream  is 636,  n. 

a  bridge  erected  over  the  stream  is 636,  n.,    641 

State  may  authorize  erection  of,  under  certain  restrictions 636,  n. 

a  highway  laid  out  in  or  over  navigable  streams  is,  when 636,  n. 

diverting  the  water  of ,  is 636,  n. 

purpresture  defined 636,  637,    638 

a  vessel  disabled  and  sunk  in  navigable  stream  is  not  a  nuisance. .     640 
floating  storehouses  are 640 


918  INDEX. 

NAVIGABLE  STREAMS  —  Continued.  page. 

State  has  exclusive  right  to  regulate  the  construction  of  all  facilities 

to  navigation,  in  a  port 640 

no  nuisance  in  navigable  stream  can  be  abated  by  individuals  unless 

specially  obstructed  thereby 640 

a  jetty  erected  in  stream  is 643 

telegraph  wires  laid  in  are,  if  an  actual  obstruction 641 

gas-pipes  are,  in  certain  cases 641,  n. 

taking  water  from,  to  supply  a  city,  is  a  nuisance  when 643,  643 

644,  643,  n.  3 

pollution  of  the  waters  of,  is  a  nuisance 644,  645 

riparian  owner  on  a  a  tidal  stream  may  erect  a  wharf  on  his  own 

land 645 

but  the  State  may  authorize  a  use  of  the  shore  that  will  deprive 

him  of  this  right ". 645 

to  constitute  an  obstruction,  vessels  need  not  be  actually  obstructed, 

deprivation  of  any  convenience  even  is,  in  law,  an  obstruction 646 

when  riparianlpwner  may  erect  wharves  on  a  navigable  stream,  647,  648 

rights  of  ripai^n  owners  in  such  stream 648,  n.  3,  649 

when  public  benefit  will  be  considered ,. .  649,  n.,  650,  651,  n. 

question  of  nuisance,  is  always  a  question  for  the  jury 653 

elements  to  be  considered  in  determination  of 653 

distinction  observed  by  the  courts  between  authorized  and  unau- 
thorized   obstructions 653,  653 

NEGLIGENCE: 

generally  not  an  element  in  the  question  of  nuisance 34,  35,  134  et  seq. 

137, 138, 143,  350-367 

no  degree  of  care  will  excuse  a  nuisance 34,  35,  137,  138,  533 

one  who  creates  liable  for  all  the  results,  without  reference  to  the 

means  employed  to  prevent 34,  35, 137, 138,  138, 139, 143,  143 

he  must  prevent 35, 127,  128 

rule  in  Ryland  d.  Fletcher • 127,  128 

rule  in  Cahill  v.  Eastman 135*  136 

rule  in  Tremain  0.  Cohoes  Co 35  jj, 

public  companies,  nuisances  created  by,  when  negligence  must  be 

alleged 136,137,  533 

lawful  acts  which  create  nuisances  by  reason  of  negligence  in  per- 
forming.   533 

gunpowder,  keeping  of,  in  public  places 143,  146 

NITEO-GLTCERINE : 

liability  for  keeping 74,75  76,143,  146 

/V-  f  •  "-    » 
NOISOME  SMELLS: 

nuisance,  when 541-575 

right  to  pure  air  an  incident  of  real  estate 541 

smells  simply  disagreeable  may  be  actionable '.  542 

must  be  such  as  interfere  with  ordinary  physical  enjoyment 543 

hurtf ulness  not  necessary 544,  550"  j  56O 

offensiveness  to  the  senses  sufficient , .  n',  544',  550 

declarations  in  actions  for  must  contain  allegations  that  show  the' 

thing  complained  of  to  be  a  nuisance 545 

must  allege  the  right  and  its  invasion .'..'.'..'.".'.'.'.'  546 

slaughter-houses  near  dwellings,  actionable  nuisance,  when. !!"!.'!  550 

near  highways  and  public  places  indictable ". *..  550 

must  be  erected  in  waste  places ."  [  550 

fact  of  erection  before  dwellings  or  other  buildings  were'  'erected'  in 

the  vicinity,  no  defense 83,  84,  550,  551,  553,  553 

lact  that  plaintiff  is  a  tenant  from  year  to  year  and  renews  lease  on 

its  expiration,  no  defense 553  554 
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for  instances  in  which  slaughter-houses  have  been  held  nuisance,  see 

note  on  page 555 

pollution  of  water  by  discharge  of  blood,  etc.,  into  stream 555 

privies  emitting  noxious  smells,  nuisances 556 

liability  of  owner  for 556,  557 

rule  in  Rex  8.  Pedley 556 

Tile  in  Tenant  <o.  Goldwin 557 

NOXIOUS  VAPORS: 

nuisance,  when 516 

vapors  from  limekiln 516,  518 

from  lead  works 517 

injurious  vegetation 516,  517,  523 

from  glass  works 517,  518 

soap  boileries 518 

public  nuisance  near  highway 518 

injury  to  vegetation  must  be  a  sensible  injury ,  A 519 

must  be  clearly  traceable  to  the  vapors \ 517,  524 

rule  in  Salvin  v.  No.  Brancepeth  Coal  Co .519,  520,  521,  522 

vegetation  need  not  be  indigenous  to  the  soil 523 

presence  of  other  similar  nuisances  no  defense 526 

one  nuisance  does  not  excuse  another 526/  528,  529,  705,  711 

the  fact  that  the  plaintiff  could  make  use  of  his  prehiises  so  as  not 

to  be  injured  by  the  vapors,  no  defense 526 

vapors  producing  personal  discomfort,  nuisance,  when 526,  527 

discoloration  of  buildings  by 527 

producing  offensive  stenches 527 

delicate  nature  of  the  property  affected,  no  defense 527 

fact  that  defendant  was  not  aware  of  the  noxious  character  of  his 

works,  no  defense 527 

when  locality  may  be  considered 529 

malarial  vapors  from  dams 711,  u, 

NUISANCES : 

legal  definition  of 1,6,16,  20 

common-law  remedy  for,  not  affected  by  statutory  remedy,  except. .  2,nl 

19 

nuisances  may  in  certain  cases  be  legalized 2 

arise  from  unlawful  use  of  property . 3,  13 

must  operate  as  an  invasion  of  another's  right 3,  13 

mere  inconvenience  resulting  from  act  does  not  create,  unless  a  legal 

right  is  violated 13,14,  15 

things  simply  disagreeable  are  not 13,  542 

do  not  arise  from  a  reasonable  exercise  of  a  right 15 

remedy  for  statutory  nuisances 19 

nuisances  result  from  invasion  of  common-law  rights 19 

distinction  between  nuisance  and  trespass 21 

are  public,  private  or  mixed 21,  22 

never  arise  from  natural  causes 118,  119,  120 

act  of  man  must  contribute  to 118, 119,  120 

buildings  defectively  constructed  are 114 

so  is  one  constructed  of  improper  materials 114 

owner  of  is  liable  for  all  injuries  resulting  from 114 

water  brought  upon  premises  by  artificial  means  must  be  kept  there 

at  all  hazard •  ■  •  •  •  •  •  •  •  •  •  -  •  ■  •  •  •  •  •  •  ■  •■•••••  115 

the  same  rule  applicable  to  any  thing  which,  if  not  kept,  will  do  dam- 

agetoothers ••  ••••• 115>  }}£ 

exceptional  instances  when  proper  care  excuses  liability 115 

defective  or  insufficient  drains  or  cess-pools,  liability  for 116,  117 

dams  flooding  lands  above 119 
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injury  to  land  by  percolation 119 

injury  to  vegetation  creates 119 

injury  to  wells  or  springs 119 

causing    water  to  become  stagnant   and  emit  noxious    smells  or 

vapors ;  •  •  ■  119,  130 

failure  to  remove  water  accumulating  from  natural  causes,  is  not. . .  120 

neglect  to  drain  swamp  lands  not  actionable 130,  121 

when  water  collects  and  becomes  stagnant  because  of  changes  in  nat- 
ural formation  of  ground,  liability  attaches 131 

erection  of  buildings  projecting  over  another's  land 104,  105 

trees  may  become • 105,  113 

defective  water-pipes  and  water  closets. .  125,  126,  130, 131, 132,  133,  134 

reservoirs  injuring  lands  by  cutting  off  drainage 127 

improper  use  of  sewers 137 

changing  natural  condition  of  things :  -  135 

distinction  between  acts  which  may,  and  those  which  must  result  in 

injury,  if  not  properly  kept 134 

when  the  question  of  negligence  is  material — .  —  534 

obligation  where  act  is  authorized,  the  natural  effect  of  which  is  to 

endanger  lives  or  property  of  others 138 

mining  shafts,  unf enced 138 

quarries  and  other  dangerous  excavations 139 

the  obligation  is  to  fence,  and  the  interest  or  convenience  of  the  occu- 
pant does  not  excuse 139 

liability  does  not  extend  to  trespassers  or  those  negligently  conduct- 
dangerous  traps  and  spring  guns 139 

placing  poisoned  substances  upon  one's  land 139 

rule  in  reference  to  spring  guns  and  dangerous  traps 140 

defective  private  ways 140 

defective  fences  in  certain  cases 141 

defective  buildings  in  public  places 143 

when  landlord  and  tenant  both  liable  for. 143 

blasting  rocks  near  dwelling  or  highway 143 

keeping  gunpowder,  nitro-glycerine,  damp  jute  or  other  highly  explo- 
sive or  combustible  materials  near  dwellings 143,  146 

liability  for  injuries  from  loaded  guns 143 

injuries  arising  from  force  or  fraud,  in  certain  cases 143 

cooking  range  used  in  improper  place 144 

improper  use  of  fire. 146, 148, 149,  150 

hay  ricks,  when  nuisances 145 

exercising  an  unruly  horse  in  a  public  place. 146 

watering  horses  affected  with  glanders  at  public  watering  place 147 

animals  affected  with  contagious  diseases 147 

carrying  on  a  dangerous  business  near  other  buildings 148,  149 

steam-engine,  use  of,  nuisance,  when 151,  474,  478,  480,  482 

ancient  lights,  injury  to,  actionable  when 151 

private  ways,  obstruction  of 159-165 

interfering  with  support  of  lands 165  et  aeq. 

collection  or  retention  of  water  in  stagnant  pools 534,  573,  n,  574  n 

raising  of  rice  may  be 534 

smoke,  when  a  nuisance 473 

noxious  vapors 516 

noisome  smells 541,542,549-575 

slaughter-houses,  nuisances,  when 549-556,  573  n,  574  n 

privies,  nuisances  when ; 556-563,  574  n,  542  n,  549 

hog-sties,  nuisances  when 563,  573  n,  574  n,  549 

cattle  yards  as  nuisances 564,  574  n,  542  n,  585 

tanneries,  when  nuisances 564,  565,  573  n,  574  n,  577 

soap  boileries 565-570,  573  n,  574 
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bone  boileries 565-570,  573,  n,  574,  ra 

livery-stablest  543,  n,  570-572,  573,  n,  574,  ra,    585 

deodorizing  works 573,  ra,  574,  ra 

varnish,  works , 548,  n,  573,  n,  574,  n 

fat  boiling  works 560,561,  573,  n,  574,  ra 

gas-works 542,  ra,  573,  ra,  574,  ra,    578 

tallow  chandleries  and  melting  houses 542,  ra,  560,  561,  573,  ra,  574,  ra 

petroleum  refineries 573,  n 

chemical  works 542,  ra,  574,  ra 

blacksmith  shop 574,  n,    549 

tobacco  mill 5747  n 

dye-house 574,  n 

mixen  works 574,  ra 

candle  factories 549,  574,  ra 

glue  works 574,  n 

tripe  works 574,  n 

burning  black  ashes  of  soap 561,  574,  ra 

distilleries 574,  ra,    561 

use  of  improper  fuel 574,  ra 

vitriol  works 542,  n 

lead  works 549 

breweries 549 

copper  works 549 

limekilns 549 

glass  works 549 

any  business  emitting  noxious  smells  a  nuisance 570,    574 

instances  of .■ 570 

noisy  trades,  nuisance,  when 583,     584 

tinsmith  shop,  nuisance,  when 584 

livery-stable 585 

cattle-pens,  noise  from,  nuisance,  when 585 

church  bells,  noise  of,  may  be 585,     586 

test  of  nuisance  from  noise . .  586,  587,  598,    599 

willful  noise,  for  mischievous  purposes,  actionable  when 587,    588 

rule  in  Carrington  v.  Taylor 588 

noisy  trade,  nuisance  near  dwelling 589 

manufacture  of  steam  boilers  near  dwellings 589 

blacksmith  shop 586,  590,    591 

iron  or  steel  works 578,590,591,    592 

trip  hammer  shop 590 

use  of  part  of  building  for  noisy  trade 590,  591,    592 

vibratory  sounds  and  motions 591,    592 

operating  printing  press  may  be  a  nuisance 591 

noise  and  vibration  resulting  from  proper  running  of  railroad  trains 

not  actionable 593,    601 

noise  of  musical  instruments  may  be 593,  594,    595 

instances  of 594,    595 

use  of  part  of  dwelling  for  noisy  trade  actionable 596 

rule  in  Ball  b.  Ray 596,597,    598 

rule  in  Dawson  v.  Moore 598 

nuisances  to  navigation.    See  Navigable  Streams. 

elements  to  be  considered  in  determining  question  of  nuisance  from 

noise 598 

hammering  in  part  of  dwelling 598 

use  of  dwelling  for  unusual  purpose  may  be  actionable  nuisance. . . .     598 

location  may  be  considered 598,    599 

nature  of  trade  producing 598 

length  of  time  noise  exists 598 

intensity  of  the  noise 598 

effects  produced 599 

116 


922  INDEX. 

NUISANCES  —  Continued.  page. 

diminution  in  value  of  property  resulting  from  use  of  other  property 

not  necessarily  actionable 599 

when  it  may  be 600 

school  near  dwelling  not  a  nuisance  per  se 600 

may  become  one  by  improper  management 600 

jarring  of  buildings  by  sawing  marble 601 

injury  to  church  property  by  running  railroad  trains  on  the  Sabbath 

is  actionable,  when 602,  603,  604 

no  excuse  for  nuisance. 533 

lawfulness  of  act  no  defense 533,  538,  560,  590,  703 

usefulness  or  necessity  of  no  defense 533,  538,  560,  703 

care  and  skill  not  generally  elements  of  defense . .  533,  534,  558,  559,  703 

when  care  and  skill  operate  as  a  defense 534 

relative  convenience  or  damage  not  regarded 534 

smallness  of  the  damage  no  excuse 535 

convenience  of  place  mixed  question  of  law  and  fact 537,  539 

rule  in  Pinckney  v.  Ewing 537 

fact  that  nuisance  is  necessary  result  of  exercising  the  trade,  no 

defense 537,  589 

fact  that  the  trade  is  exercised  in  a  proper  manner  no  defense. .  .537,  538 

presence  of  other  nuisance  no  defense 538,  599 

fact  that  others  contribute  to  the  nuisance  no  defense 538 

inj  ury  and  damage  the  test 538 

nuisances  per  se,  what  are 543,  544,  545,  546,  547,  548,  549 

prima  facie  nuisances  defined 543,  547,  563 

no  trade  a  nuisance  per  se 543-549 

fact  that  nuisance  results  from  inevitable  accident  no  defense 558 

nuisance  must  be  prevented  at  all  hazards 558 

see  note  2  for  rule  when  nuisance  results  in  part  from  natural  and 

artificial  causes 559 

every  action  for  nuisance  stands  upon  its  own  special  facts 575 

the  motive  with  which  act  is  done  of  no  account 602 

if  a  legal  right  is  invaded,  nuisance  may  be  predicated  therefor 575 

time  is  not  an  element,  except  on  question  of  damages 575 

may  be  in  certain  cases  at  suit  of  the  public 576 

trifling  impregnations  of  the  atmosphere  do  not  create  a  nuisance . . .  595 
private  actions  may  be  maintained  for  special  damages  resulting 
from  smoke,  noxious  vapors,  or  noisome  smells,  even  though  the 

nuisance  is  also  public 577-582 

instances  of  577,  578,  579,  580,  581 

license,  when  available  as  a  defense 342-353 

actual  benefits  to  the  person  injured,  no  defense 342 

burden  of  establishing  nuisance  is  upon  him  who  seeks  to  establish 

it 524 

8ee  Private  Nuisances  ;  Public  Nuisances  ;  Smoke  ;  Noxious  Va- 
pors; Noisome  Smells;  Navigable  Stbeams;  Highways; 
Pollution  of  Watees;  Noise. 

OBSCENE  BOOKS : 

publication  or  keeping  of,  a  nuisance 38 


OBSTRUCTION: 

See  Highways  ;  Navigable  Stbeams. 

PAETY  WALLS : 

what  are 208,209,  211 

conveyance  creating p  207 

easement,  when  created 209 

passes  with  the  estate  as  incident  to  it,  can  only  be  created  by  stat- 
ute, grant  or  prescription 211,  213 
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party- wall  in  parts  of  same  build  ing 209,  212 

extent  of  right 212 

liability  to  contribute  to  repair  of 213 

no  liability  to  contribute  to  expense  of  rebuilding  exists 213,  220 

agreement  to  maintain  is  personal,  and  does  not  run  with  the  land,  214 
recording  an  agreement  to  contribute,  does  not  change  its  personal 

character 215 

use  of  party-wall  does  not  create  liability 215 

rule  in  Ohio 215,  216 

rule  varied  by  statutes  and  ordinances 216 

interest  of  each  owner  in  the  wall 217 

adjoining  owners  are  quasi  tenants  in  common  of  the  wall,  but  not 

of  the  land 217 

land  of  each  as  charged  with  easement 217 

the  duration  of  the  easement  is  commensurate  with  the  duration  of 

the  wall 218 

the  easement  ceases  when  the  wall  falls  into  actual  decay  .   ...  219,  220 

rights  of  either  party  in  the  use  of  the  wall 220 

repairs  may  be  made  by  either  party 221-224 

the  necessities  of  the  owners  do  not  control 225 

the  wall  must  really  have  become  unsafe 225 

the  height  of  the  wall  may  be  increased,  when j 225 

must  not  be  weakened 225 

either  owner  interferes  with  the  wall  at  his  peril 221 

no  degree  of  care  or  skill  will  shield  from  liability  when  injury 

results 221 

rule  in  Ohio 226 

PERCOLATION: 

liability  for  injuries  from 115, 116  119 

cess-pools llj 

sewers 11^ 

dams - 11° 

drains 1  * 

reservoirs 124, 125, 126, 127,  128 

no  liability  for  preventing  water  from  percolating  into  another's  soil,  897 

PETROLEUM  REFINERY : 

a  nuisance "'">  n 

PIERS: 

unauthorized,  purpresture  when » aY'aan 

nuisance  when 94»  °do,  n 

PIT  "ES  * 

driving  in  navigable  stream,  nuisance  when 635ra.  642 

PLACARDS: 
posting  o: 
near  dwe 

POISONOUS  SUBSTANCES: 


posting  of,  nuisance  when • 143 

near  dwelling  or  place  of  business,  nuisance  when I4d 


placing  of,  on  one's  own  land,  actionable 
POLLUTION  OP  WATER : 


when 139 


right  to  water  in  its  natural  state •.•••••• 5?a'  coo 

the  same  right  exists  in  fresh-water  navigable  streams 698,  699 

no  distinction  as  to  the  canse  of  the  pollution. Mft),  70U 

distinction  where  the  owner  of  the  banks  does  not  own  the  shore. .  700 

rule  in  Conservators,  etc.,  v.  Kingston •  •  •  •  ™0 

slight  pollution  not  actionable. tw>  lyjl 


924  INDEX. 

POLLUTION  OF  WATER—  Continued.  page. 

Btream  having  been  devoted  to  secondary  uses,  does  not  warrant  an 

increase  of  pollution 701,  702 

public  convenience  no  excuse 703,  703 

difficulty  and  expense  of  obviating  no  excuse 702,  703 

distance  from  which  offensive  matter  comes  of  no  account 703,  704 

prescriptive  right  to  pollute  may  be  defined 704 

right  of  prescription  must  not  be  exceeded. 704,  705 

appreciable  increase  requisite,  when 705 

when  pollution  will  be  enjoined 706 

actual  damage  not  necessary 707 

erection  of  cess-pools  near  wells 707,  708 

must  violate  primary  or  secondary  right,  distinction  between .708,  709 

710 

what  are  primary  uses 710 

artificial  water-courses,  pollution  of ' 710 

rule  in  Potter  v.  Proment 711 

rendering  water  stagnant 711 

rule  in  Brown  n.  Russell 712,  713 

injuries  to  secondary  uses 714,  715 

a  nuisance,  when 697,  698,  699  n.  1,  703 

degree  of  pollution  requisite 698,  700,  708 

no  distinction  between  navigable  and  unnavigable  streams  so  far  as 

use  for  domestic  purposes  are  concerned 698,  699 

twenty  years'  user  does  not  confer  prescriptive  right  in  public  streams .  699 

700 

source  of  pollution  of  no  account,  nothing  will  justify  it 699 

legislature  cannot  confer  the  right  to  pollute,  in  certain  cases 699 

otherwise,  when  water  has  been  given  over  to  secondary  uses. . .  .699,  701 

rule  in  Goldsmid  v.  Tunbridge,  "Wells  Impt.  Co 701,  702 

public  convenience  or  necessity,  will  not  excuse 702 

rule  in  Attorney-General  v.  Leeds 702 

difficulty  and  expense  of  obviating  nuisance  of  no  account 702 

fact  that  others  are  doing  the  same  thing,  no  defense.  .702,  703,  705,  709 

may  be  shown  in  mitigation  of  damages 703 

pollution  that  creates  disagreeable  odors  actionable 698 

destroying  its  value  for  domestic  use 698 

rendering  it  foul  so  that  cattle  will  not  drink  it 710 

placing  any  thing  in  a  stream  that  disgusts  the  senses 698 

depositing  dead  animals  in 696 

erecting  privies  over 698 

discharging  refuse  from  breweries  into 698,  n.  8,  635  n.  645 

slight  pollution  not  actionabl e 700,  701,  708,  709,  710 

must  operate  to  unfit  it  for  domestic  use  or  to  produce  an  invasion  of 

some  legal  right 703,  704 

prescriptive  right  to  pollute  by  twenty  years'  user 704,  705,  709,  710 

right  restricted  to  the  user 704,  705 

burden  of  establishing  pollution  is  upon  the  plaintiff. 703 

the  pollution  must  be  appreciable 704 

if  other  works  of  a  similar  character  contribute  to  the  pollution  this 

does  not  operate  to  excuse 704,  705 

when  stream  has  been  given  over  to  secondary  uses,  it  must  be  shown 

that  the  defendant  appreciably  increases  the  pollution 704,  705 

actual  damage  need  not  be  proved 705,  n.  3,  706,  707 

it  is  no  answer  to  say  that  the  matter  turned  into  the  stream  improves 

the  water 707 

legal  as  distinguished  from  actual  damage 707 

equity  will  enjoin,  when 706 

sewage  from  towns  may  not  be  discharged  into. . .  .700,  701,  702,  703,  704 
fact  that  withholding  the  refuse  discharged  into  stream  by  defendant 

will  not  materially  tend  to  lessen  the  nuisance,  no  defense 705 
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throwing  rubbish  from  works  into  a  stream  actionable,  when 635,  n. 

placing  refuse  from  quarries  in  a  stream 635,  n. 

primary  use  of  water  denned 710 

pollution  of  water  of  an  artificial  water-course,  nuisance  when 710 

pollution  of  the  water  of  a  well  or  spring  actionable 707,    708 

erection  of  cesa-pools  near,  actionable  when 707,     708 

pollution  resulting  from  impregnation  of  the  earth  near,  with  nox- 
ious matter,  actionable 707,     708 

discharging  matter  into  a  stream  that  impairs  its  value  for  manufac- 
turing purposes,  actionable  ; . .  709,  714,  and  n.  1. 

erection  of  dams  or  other  artificial  structures  that  renders  the  water 

stagnant,  actionable 711,  n.  2. 

discharging  sawdust  from  a  mill  into  stream,  actionable  when 711 

maintenance  of  ditches  or  drains  actionable  when 711,  712,    713 

discharging  refuse  from  tannery  into  stream,  actionable  when,  714,  n 

715,  n. 

refuse  from  gas-works 714,  n. 

refuse  from  dye-works 714,  n. 

refuse  from  paper-mill 715,  n. 

refuse  from  flax-mill 715,  n 

placing  any  thing  in  a  stream  that  impairs  its  value  for  manufac- 
turing purposes,  actionable 714,  715,  n, 

POUDRETTE  WORKS: 

a  nuisance 574,  n 

PRESCRIPTON  FOR  NUISANCES : 

prescriptive  rights,  ancient  and  modern  rule 717 

presumption  of  grant  not  conclusive 717,  718 

character  of  the  user  determines  the  right 718 

right  not  to  be  measured  by  the  claim 719 

distinction  between  direct  and  indirect  invasion  of  rights 719,  720 

rule  in  Crosby  v.  Bessey 720,  721 

confusion  of  doctrine  in  this  country ' 721 

review  of  cases 721,722,723,  724 

difficulty  of  sustaining  the  right 724,  725 

fact  of  exercise  of  noxious  trade  in  a  locality  not  enough.  .725,  726,  727 

ruleinFlight  D.Thomas 728 

burden  of  establishing  the  right  on  him  who  sets  it  up 728 

character  of  the  acts  requisite  to  establish 729,  730 

acquiescence  of  a  tenant  not  enough 731 

interruptions  of  a  right  will  defeat  it .......  731 

right  begins  to  run  only  from  time   when  actual  legal  injury  is 

inflicted 731,  732 

extent  of  the  user  and  continuity  thereof •  •  ■  733 

distinction  between  actual  invasion  of  lands  by  physical  agencies, 
and  an  invasion  by  invisible.    The  right  gained  must  be  equal  to 

that  exercised 733,  734 

user  may  be  varied •  •  ■  •  '34 

Ooldsmid  v.  Tunbridge  Wells  Improvement  Co 7d5,  vrfb 

right  may  be  varied  but  not  exceeded 730,  734,  735,  737 

rule  in  Baxendale  v.  Murray ■  •  •  •  ■  •  •  •  737,  738 

rule  when  one  in  whom  the  right  exists  sells  part  of  his  land. .  738, 

739,  740,  741,  742 

no  prescription  for  a  public  nuisance,  721,  722,  723,  724,743, 744,  745,  746 

rule  in  Regina  «.  Brewster £46 

rule  in  reference  to  vacant  lots •  •  •  •  ■  745 

how  right  may  be  lost ; 7%,746A& 

right  to  pollute  water  acquired  by  twenty  years  user 161,  /do 

right  to  divert  water  acquired  by  user 329 

right  to  use  water  in  any  manner  may  be  acquired  by  long  user. ...  did 
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right  of  way  may  be  acquired 733 

presumption  that  all  acts  are  lawful  done  upon  one's  own  premises,  729 

user  is  the  measure  of  the  right 718,  719,  728,  729 

user  must  be  open,  continuous,  adverse  and  uninterrupted 718,  731 

user  must  have  operated  as  an  actual  invasion  of  the  rights  of  the 

owner  of  the  servient  estate 719,  720,  721 

difficulty  in  establishing  right  to  pollute  the  air,  720,  721,  724,  725, 

728,  7oo,  7ti4 

right  must  be  established  by  him  who  sets  it  up 733,  734 

must  be  as  extensive  as  the  injury  charged 727,  728,  729 

if  right  is  claimed  to  send  polluted  air  over  another's  land,  it  must 
be  shown  to  have  been  sent  there  to  an  equal  extent  for  twenty 

years _. 724,  727,  728,  729 

a  prescription  cannot  be  divided • .  727 

proof  of  a  right  less  than  that  claimed  and  exercised  is  of  no  avail,  735 

PRINTING  OFFICE: 

use  of  dwellings  for,  a  nuisance,  when 618,  591 

PRIVATE  ACTIONS  FOR  PUBLIC  NUISANCES : 

special  and  particular  damage  necessary  to  uphold 655 

damage  must  be  different  from  that  common  to  all 656,  670 

slight  damage  sufficient 656,  657,  667,  668 

injury  to  property;  direct  or  consequential,  sufficient 657,  658 

rule  in  Paine  v.  Patrich 658 

rule  in  Hart  v.  Bassett 658,  659 

rule  in  Morley  v.  Pragnall 659 

rule  in  Chichester  n.  Lethbridge 659 

instances  of    special  injury 659,  660 

loss  resulting  from  delay  by  obstruction  of  highway  sufficient. .  660,  661 

obstructing  a  common  watering  place 661 

being  compelled  to  transport  goods  by  a  longer  route 661,  662,  663 

cutting  off  access  to  premises  sufficient 663,  664 

preventing  passage  over  navigable  stream  resulting  in  special  loss. . 

664,665,  671 
mere  obstruction  not  sufficient.    Instances  of  special  damage,  665, 

666,  667 

loss  of  time  and  labor  in  removing  obstruction,  sufficient 667,  668 

loss  of  trade  by  reason  of  obstruction 667 

cutting  off  approach  to  wharf  on  public  river ' 668 

number  injured,  of  no  importance 669 

rule  in  Houck  v.  Waucher 670,  671 

being  turned  out  of  his  route,  when  sufficient 671 

rule  in  Powers  v.  Irish 671 

rule  in  Cook  v.  Corporation  of  Bath 671,  672 

can  be  no  recovery  for  the  common  injury 672 

common  injury  defined 672, 673,  674 

discomfort  resulting  from  noxious  trades.when  special  injury,  577-602,  674 

bawdy-house,  establishment  of,  when  actionable 674 

sale  of  unwholesome  food 674,  675 

a  nuisance  may  be  both  public  and  private  675,  676,  679 

rule  in  Attorney-General  v.  Earl  of  Lonsdale 675 

rule  in  Sampson  v.  Smith 676 

rule  in  Mills  v.  Hall 676,  677 

rule  in  Francis  v.  Schoellkoppf 577,  677  678 

rule  in  Soltau  o.  De  Held 579,  678  679 

instances  of  special  damage 679 

the  gist  of  actions  for  injuries  from  public  nuisances  is  the  special 

damage  which  must  be  alleged  and  proved 681 

actions  sustained  to  support  private  rights 681,  682 
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injury  to  a  vested  right,  sufficient 682,  683 

distinction  between  public  and  private  rights 684,  685 

injuries  to  private  rights,  always  actionable 685 

simple  obstruction  of  highway  without  special  injury,  actionable  in 

certain  cases 685,  686 

actions  upheld,  to  prevent  imposition  of  servitudes  upon  estates,  686,  687 

when  private  actions  will  be  upheld  for  protection  of  private  rights,  687 

rule  in  Wesson  v.  Washburn  Iron  Co 578, 688,  689,  690 

best  method  of  illustrating  the  doctrine  of  the  courts 690 

rule  in  Seeley  v.  Bishop 690,  691 

rule  in  O'Brien  v.  Norwich  &  Worcester  B.  R.  Co 691,  693 

why  relief  was  denied  in  this  case 692 

rule  in  Higbee  v.  Camden  &  Amboy  R.  B.  Co 692,  693 

rule  in  Stetson  v.  Faxon 694 

any  obstruction  of  or  injury  to  a  private  right  is  actionable. . . .  694,  695 

personal  injury  sufficient 695 

special  instances  of  injuries  from  obstruction  of  highway 695 

delay  in  journey,  when  actionable 695,  696 

when  party  has  private  right  in  public  way 696 

personal  injury  always  actionable  when  person  injured  is  free  from 

fault 696,  697 

rule  in  Ottawa  Gas  Co.  ■».  Thompson 578 

rule  in  Peck  v.  Elder 579 

special  injuries  defined 579,  580 

rule  in  Bex  v.  Dewsnap 580 

rule  in  Bobins'  case. .     581 

general  rule 581 

when  indictments  lie 581,  582 

PRIVATE  NUISANCES: 

right  of  dominion  in  owner  of  the  soil 103,  104 

overhanging  another's  land,  a  nuisance 104,  105 

ejectment  wiU  not  lie  against  person  making  the  erection 105 

no  actual  damage  necessary  to  sustain  an  action 104,  105,  106 

such  nuisance  may  be  abated  before  damage  is  done,  but  see  distinc- 
tion in  Norrice  v.  Baker 105,  106 

generally  nuisance  cannot  be  abated  until  it  actually  exists.     Ex- 
ceptions to  the  rule 106 

trespass  will  not  lie.     Beynolds  v.  Clark 106, 107,  108,  109,  110 

such  erections  are  injuries  to  the  right  of  another 110,  111 

a  person  making  erection  on  the  line  of  his  land  is  bound  to   keep 

the  water,  snow  and  ice  from  falling  on  another's  land Ill 

rule  in  Thomas  r>.  Kenyon 111.  112 

kind  of  projections  that  create  nuisances 112,  113 

rule  in  Lonsdale  v.  Nelson . •  •  •  •  113 

trees  whoso  branches  project  over  another's  land,  nuisances,  when,  113 

insecure  building  a  nuisance ■  •  •  •  114 

duty  of  owners  as  to  gutters,  etc 114,  115 

duty  as  to  dangerous  uses  of  property 114,  115 

liability  for  escape  of  water  brought  upon  one's  premises 115,  lib 

liability  for  insufficient  drains - •  •  •  •  116 

rule  as  to  cess-pools,  sewers,  etc.    Alston  v.  Grant. . ........  •  •  •  •  11°.  117 

distinction  between  natural  and  artificial  causes  of  injury,  117,  118,  119 

liability  for  setting  back  water  by  dam  or  otherwise 1 19,  1 "" 

person  not  bound  to  drain  his  land ,•;••;■  ■  130'   3  i 

house  owner  is  bound  to  prevent  injury  to  his  neighbor  by  reason  of 

his  erection  » 

rule  in  Wilson*.  City  of  New  Bedford 124,  125 

rule  in  Fletcher  v.  Bylands •  •  135. 126, 127,  128 

rule  as  to  occupants  of  different  floors  of  the  same  building.    Boss 

v.  Fedden 1"°'  iM>  idu'  ldl'  ld4 


120 

122 
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liability  of  landlord  to  tenant  for  nuisances 132, 133,  134 

vis  major.    Carstairs  v.  Taylor 133,  134 

distinction  between  acts  which  may  and  those  which  mutt  produce 

injury  to  others 134 

rule  in  Roekwood  v.  Wilson 134,  135 

rule  in  Cahill  v.  Eastman 135,  136 

when  question  of  negligence  is  material 136,  137 

rule  in  Phinzey  v.  The  City  of  Augusta 137,  138 

liability  of  mine  owner 138,  139 

restrictions  upon  one's  use  of  his  premises 139,  140 

spring  guns  in  dwellings  or  stores 140 

liability  as  to  walks  or  paths  on  one's  premises 140,  141 

liability  for  non-repair  of  fences 141 

liability  of  landlord  to  tenant  when  no  covenant  to  repair 141 

who  liable  for  maintaining  ruinous  house 141,  143 

dangerous  occupations,  and  keeping  explosive  or  highly  combustible 

articles,  when  a  nuisance 143,  143 

nuisances  arising  from  force  or  fraud 143,  144 

rule  in  Grady  v.  Walsner 144,  145 

negligent  acts  creating  nuisances 145,  146 

negligence  in  suffering  dangerous  animals  to  go  at  large 146,  147 

diseased  animals,  when  nuisances 147 

negligence  as  to  fire 148,  149, 150,  151 

rule  in  League  v.  Journey 149,  150 

ancient  lights 151-159 

private  ways 159-165 

liability  for  injuries  from  fall  of  objects  placed  over  street  or  high- 
way   263 

PRIVIES : 

nuisances  when 119,  556 

liability  of  owner  for 119, 132,  556,  557 

rule  in  Rex  v.  Pedley 556 

rule  in  Tenant  0.  Goldwin 557 

rule  in  Smith  v.  Humbert 866 

PRIVATE  WATS: 

how  created 159 

way  in  gross,  what  is 160 

way  appendant,  what  is 160 

extent  of  right 160 

ways  by  necessity 160 

use  of,  must  not  exceed  right 161 

title  of  the  soil  in  the  owner  of  the  land 161 

an  easement  only  vests  in  the  person  using 161 

restriction  upon  owner  of  the  fee 161 

obstructions  of,  actionable 161, 162,  165 

owner  of  the  easement,  bound  to  repair 162 

obstruction  by  several  persons  acting  separately  amounting  to  nui- 
sance, rule  as  to 163 

prescriptive  ways  measured  by  use 161 

owner  of  soil  cannot  impair  the  value  of  the  right. 161 

may  use  it  in  any  way  that  does  not  impair  the  right 161 

may  sink  drains  or  water-courses  beneath  it 161 

may  dig  cellars  beside  it 161 

may  erect  houses  with  doors  opening  on  to  it 161 

or  with  blinds  opening  over  it 161 

may  maintain  trespass  or  ejectment  in  certain  cases. . . . '. ! ! . .  161 

use  of  way  vested  in  several  persons 163 

public  may  acquire  prescriptive  right  to  use  a  private  way  in  certain 

163 
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building  over  a  private  way  actionable  when 162 

making  excavations  near  a  private  way,  actionable  when 162 

insecure  erections  near,  nuisance,  when 162 

PUBLIC-. 

cannot  maintain  a  public  nuisance 95,  100 

may  permit  purprestures 95 

may  arrent  or  demolish  purprestures 95 

right  of  conservation  in  navigable  streams 98 

benefit  as  defense  against  a  nuisance 98 

PUBLICATION : 

of  false  rumors  calculated  to  excite  alarm 75 

PUBLIC  NUISANCES : 

defined 22,25,26,29,  77 

must  produce  a  common  effect 26 

must  injure  or  annoy  all  who  come  within  its  sphere 26,  27 

no  prescription  for 27,  743,  744,  745 

to  constitute,  injury  from  must  be  such  that,  if    affecting  private 

rights  only,  it  would  be  actionable 28 

an  entire  community  need  not  be  annoyed  by 30 

it  is  enough  if  it  is  an  annoyance  to  all  who  come  within  its  sphere,  30 

location  proper  to  be  considered 31,  32 

a  question  of  law  and  fact 32 

per  se i 32 

acts  in  derogation  of  public  morals  or  public  decency  are 32,  33 

a  place  where  offenses  punishable  by  fine  are  committed 33 

a  house  in  public  place,  kept  in  filthy  and  negligent  condition 33 

reckless  driving  in  a  public  street  is 33 

an  obscene  publication  is ■ 33 

screening  coal  in  a  public  place 34 

exhibiting  a  stud  horse  in  a  public  place 34 

urinating  in  a  spring  where  the  public  are  accustomed  to  drink. 34 

care  and  skill  no  defense 35 

bawdy-houses 36 

obscene  books,  pictures,  etc.,  having  possession  of 72 

keeping  gunpowder,  nitro-glycerine,  etc.,  in  public  place 74 

places  of  amusement  nuisances  when 46-58 

disorderly  houses  are 43-46 

hospitals  are,  when 72 

collection  of  crowds  in  public  place 60,  61 

diseased  m«at,  sale  of 73 

low  exhibitions 61,  74 

fire-works,  manufacture  of 74 

publications  creating  false  alarm  and  anxiety 75 

emigrant  depots 72 

cockpits ;••• 59 

keeping  dangerous  animals '» 

assignation,  house  of 45 

exposure  of  persons  with  contagious  disease 72 

slaughter-houses 4,  76,  78 

sheep  affected  with  foot  rot 73 

adulterous  relations,  living  in 71 

theaters,  when ■  •  ■  62 

common  scold 'ra!% 

eavesdroppers     <{*";*> 

indecent  exposure  of  person m 

lotteries jjj 

monopolies 01 

117 
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gaming-houses 58,  59 

tippling  houses 46 

noxious  trades  in  public  places 76 

making  of  loud  noises  and  disturbance  in  the  night-time 76 

keeping  hogs  in  a  public  place 76 

maintaining  mill-dams  that  affect  the  health  of  a  neighborhood 76 

making  varnish  in  a  public  place 78 

See  Private    Nuisances  ;   Smoke  ;    Noxious  Vapors  ;    Noisome 

Smells;  Noise;  Highways;  Navigable  Streams;  Remedies 

at  Law. 

RAILROADS : 

not  nuisances  per  se • • 782 

when  erected  without  authority  or  outside  the  limits  of  its  grant 

they  are 269 

when  improperly  constructed  are 269,  270,  782,  783,  785 

when  improperly  conducted  aie 785,  786 

when  defective  machinery  is  used 785 

engines  that  scatter  coals 269,  786 

engines  without  proper  spark  protectors 269,  786 

blowing  whistle  or  letting  off  steam  at  improper  times  and  places . . .  270 

running  trains  near  churches  on  the  Sabbath 602,  603 

must  conform  to  its  authority 269,  270,  271,  272,  787,  788,  789 

when  acts  are  covered  in  legal  contemplation  by  its  charter 787,  788 

what  damages  are  covered  by  appraisal 786,  792,  793,  794 

what  are  not 784,  795 

injuries  arising  to  land  owner  from  improper  use  of  other  land 795 

noise,  etc. ,  from  proper  running  of  trains  not  actionable 794 

jarring  of  buildings  by,  not  actionable 593 

liable  for  excess  of  authority 787,  788-792 

liable  for  noise,  smoke  and  dust  resulting  from  workshops  near  dwel- 
lings    591,  592 

liable  for  depriving  one  of  access  to  his  premises 793 

REMEDIES  AT  LAW : 

classification  of  remedies 863 

compensatory  remedy 863 

action  by  landlords 864 

actions  by  tenants 864,  865,  866 

rule  in  Smith  v.  Humbert 866 

what  the  declaration  should  contain 866,  867,  868 

where  many  contribute  to  nuisance  any  one  may  be  charged 868 

title  of  defendant  may  not  be  stated 868,  869 

former  recovery  no  bar 869 

officers,  agents  and  servants  of  corporation  liable 869 

nuisance  must  be  distinctly  stated 869,  870,  871 

tenants  in  common  may  join 872 

sale  of  premises  does  not  prevent  liability 872,  873 

owner  of  demised  premises  liable  when 873 

in  actions  for  public  nuisances  special  damage  must  be  alleged 873 

instances  of 873,  874 

when  negligence  may  be  alleged 874,  875 

when  scienter  must  be  alleged. 875 

no  power  in  courts  to  direct  abatement  of  nuisance,  except  when 

given  by  statute 876 

when  party  may  abate  of  his  own  motion 876 

the  thing  abated  must  be  a  nuisance 877 

instances  of 877,  878,  879 

when  dangerous  animals  may  be  killed 879 

dangers  attendant  upon  personal  abatement 879 
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effect  of  plea  of  not  guilty 879  qqq 

when  special  matter  must  be  plead '                            "  ssn'  am 

burden  of  proof f '.".'.'.*. ".'.'.'. '.'.'.".".  881 

agency  no  defense .'.".'...'.......   .'.881  882 

plaintiff  must  prove  his  right '.'.'......'...        '  882 

what  indictments  must  contain ggo 

location  must  be  given .'.'.'...'.'.'.'         882  883 

instances  of .'..'.".'            883*  884 

indictments  for  obstruction  of  highways ..'..........'  884 

disorderly  houses 004 

publication  of  obscene  books,  etc 884  885 

when  indictment  will  lie  against  landlord '.!".!'.'.!!  885'  886 

noxious  trades  near  highways,  etc /  g86 

when  "ad  commune  noeumentum  "  should  be  used  . . '. ... . . . . . . .  886 

EIGHTS : 

violation  of,  create  a  nuisance 333,  827,  828 

damage  need  not  result '  gis'  819 

when  damage  will  be  presumed .'  333 

distinction  between  inj  ury  to  a  right  and  inj  ury  to  property  itself,  825,  826 

RDPARIAN  OWNER : 

See  Water  ;  Navigable  Streams. 
RIVERS: 

See  Watee  ;  Navigable  Streams. 

ROOF: 

pitch  roof  projecting  over  a  street,  a  nuisance 112,  113,  262,  263 

erected  so  as  to  shoot  rain,  snow  or  ice  on  to,  is  a  nuisance 262,'  263 

SAWDUST: 

discharge  of  into  a  stream  actionable,  when 711 

SCHOOL-HOUSE  : 

not  necessarily  a  nuisance  near  dwellings 600 

SHAFTS : 

sank  by  mine  owner  must  be  fenced 138 

liability  continues  so  long  as  control  of  shaft  exists 138 

SHEEP: 

afflicted  with  foot  rot,  no  liability  for  keeping 147 

liability  if  they  escape 147 

notice  of  diseased  condition  of  flock, must  be  given  in  certain  cases. .  147 

SIGNS : 

suspended  over  a  street,  a  nuisance 262,  263 

SLAUGHTER-HOUSES : 

prima  facie  nuisances 544,  550,  549-556 

near  dwellings  actionable  nuisances 550 

near  highways  or  in  public  place  indictable 550 

SMOKE: 

nuisance  when 473 

from  steam-engine 474,  478 

developed  in  reasonable  use  of  property  for  ordinary  purposes,  not. .  472 

477 

use  of  improper  fuel  is 477,  480 

chimneys  improperly  erected  are 477,  478,  480 
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must  impair  comfortable  enjoyment  of  property 474,'  476 

mere  inconvenience,  mere  disagreeableness  not  enough 474,  481,  483 

tangible  injury  to  property  by. 478,  483,  487,  488 

discoloration  of  furniture  and  goods  by 478,  483,  487 

cinders,  ashes  and  soot  from 478,  479,  483,  487 

injury  to  water  by  soot,  ashes  and  cinders 479 

injury  to  clothes  hung  up  to  dry 479,  487 

planing  mills  run  by  steam,  nuisances  when 474,  478,  480,  483,  487,  n 

blacksmith  shop,  when  nuisance 479 

chimneys  must  be  so  arranged  as  to  carry  off  the  smoke 480 

smoke  from  glass-works 481 

fact  that  plaintiff  might  use  his  property  so  that  smoke  would  not 

affect  injuriously,  no  defense 481 

unpalatable  smoke 482 

rule  in  Saville  v.  Killner 481 

smoke,  noise  and  sparks  from  planing  mill 482 

must  affect  the  comfortable  enjoyment  of  property 484 

location  may  be  considered 484,  485 

the  fact  that  there  are  other  similar  establishments  or  nuisances  in 

the  neighborhood,  no  defense » 485,  486 

fact   that    other  establishments  contribute   to    the    nuisance  is  no 

defense 486 

discoloration  of  buildings  from  smoke 487 

question  of  nuisance  from  smoke  is  one  of  fact,  for  the  jury,  in  each 

case J 488 

comfortable  enjoyment  of  property  must  be  sensibly  diminished 488 

physical  discomfort  from 488 

numerous  uses  of  property  held  to  be  nuisances 487,  n  7 

rule  for  determining  question  of  nuisance  to  the  comfortable  enjoy- 
ment of  property 489,  490,  491 

smoke  andnoise  combined 489,  490 

smoke  from  lime  kiln 499,  491 

smoke  from  brick  burning 491,  492,  493 

rule  of  damages 494,  495 

disparity  in  convenience  or  damage  will  not  be  considered 496 

the  right  and  its  invasion  is  the  real  issue 496 

smallness  of  damage  is  no  bar  to  a  recovery 496,  497 

usefulness,  lawfulness  or  necessity  even,  of  the  trade  no  defense  . . .  496 

497,  498 

fact  that  it  is  carried  on  in  the  usual  way  no  defense 497 

impregnating  .the  air  with  dust  or  chaff  is  a  nuisance 498 

screening  coal  is 498 

flour-mill  emitting  dust  and  chaff  is 498 

right  to  the  air  in  its  natural  purity 471,  472 

the  right  to  pure  air  not  an  absolute  right .'  472 

impregnations  that  are  actionable 473,  474,  475,  476,  477 

reasonable  uses  of  property  for  ordinary  purposes  exceptional. .  477,  478 

steam-engine,  use  of,  nuisance  when . .  .• 474,  478,  479 

blacksmith  shop,  nuisance  in  some  localities .'  479'  480 

use  of  fuel  that  develops  dense  smoke 480 

ordinary  uses  must  be  reasonable 480,  481 

smoke  that  vitiates  taste,  a  nuisance 481,  482  490  491 

pungent  smoke,  soiling  clothes  hung  out  to  dry ]  482 

^     ,                                                                      483, 484,'  485  4861  487 

smoke  alone  as  a  nuisance 437  488  489 

smoke  alone,  or  noise  alone,  may  be  a  nuisance 489'  490 

smoke  that  injures  property  or  impairs  its  enjoyment . .'. .'.".'.'.... . . .'  490 

impregnation  of  air  with  smoke,  gas  and  dust 490,  491 

interferences  with  ordinary  physical  comfort 491,  492'  493 

delicate  character  of  property  affected,  no  defense ..'..'  493,'  494'  495 
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diminution  of  value  of  property  not  enough 495,  496,  497,  498 

the  disparity  in  pecuniary  loss  no  defense. 498,  499 

impregnation  of  the  air  with  dust  or  chaff 498,  499 

fact  that  trade  is  lawful  no  defense 498 

brick  burning  as  a  nuisance 499-514 

fact  that  premises  produce  brick-clay  no  defense. . . .- 499,  500 

convenience  of  place  no  excuse . 500 

actual  injury  the  test  of  nuisance.     Duke  of  Grafton  v.  Hilliard. . .  500 

501,  502 

not  a  nuisance  per  se.     Donald  v.  Humphrey 502,  503 

coming  to  a  nuisance  no  defense.    Barwell  v.  Brooks 503 

convenience  of  the  manufacturer,  and  natural  product  of  raw  mate- 
rial, no  excuse 503,  504 

injury  to  vegetation.     Pollock  v.  Lester 504,  505 

convenience  of  place,  and  manner  of  conducting  business,  no  de- 
fense.    Beardmore  v.  Tread  well 505,  506 

same  continued.     Carey  ».  Ledbitter,  Bareham  t>.  Hall 506,  507 

fact  that  plaintiff  could  avoid  injury  by  different  use  of  property,  no 

defense .' 507 

business  must  produce  injury.     Luscombe  v.  Steere 508 

general  uniformity  of  English  doctrine 509 

use  of  fuel  that  produces  destructive  vapors.    Campbell  v.  Seamen,  509 

510,511,  512 

Huckenstine's  appeal  reviewed 509,  514 

brick  burning  subject  to  the  same  rules  as  other  occupations 514 

SOAP  BOHiEBIES : 

nuisances  when 565-570 

See  Noisome  Smells. 

SOOT :  / 

See  Smoke. 

SPBLNGS: 

See  Water  ;  Bights  to. 

SPBLNG  GUNS : 

liability  for  setting 139 

STAGNANT  WATEB: 

accumulated  by  dam,  actionable  nuisance 76,  120,  743,  744 

indictable,  when 574,  n,  711 

collected  in  ditches,  trenches,  etc 711,  712,  713 

STAIBS : 

erected  over  a  street,  a  nuisance 261,  262 

BTATE : 

cannot  license  a  nuisance  in  certain  cases 792 

how  far  authority  given  by,  is  a  protection 787,  788 

control  over  navigable  streams 636 

may  regulate  ports 632,  633 

may  authorize  erection  of  wharves 632,  633 

may  authorize  erection  of  bridges 628-634 

when  erections  made  under  State  authority  become  nuisances  . .  632,  633 

Stands  as  riparian  owner  on  tidal  streams 631 

may  convey  shore  to  individuals 633 

conveyance  from  State  gives  special  rights 633 

right  of  conservation  in 99 
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STEAM-ENGINE:  page. 

use  of,  in  public  place,  not  nuisance  per  se 151 

only  become  so  when  in  defective  condition  and  carelessly  used 151 

or  by  reason  of  smoke  emitted  therefrom 474, 478, 480,    482 

STEAM  PLANING  MILLS: 

nuisances,  when 474,478,480,    482 

STOOPS: 

nuisance,  when 11° 

STOVES: 

improper  use  of  nuisance,  when 148, 149, 150,    151 

STREETS : 

Bee  Highways. 

SUBJACENT  SUPPORT: 

relative  right  of  owner  of  surface  and  owner  of  mines 184, 186,  197 

relations  may  be  changed  by  deed. 184 

right  to  produce  subsidence  must  be  expressly  given 185, 187,  188 

8         F  189,  190 

can  nothing  be  left  to  implication 188,  189 

a  right  to  work  is  a  mere  easement 184 

a  custom  will  not  protect  against  liability 185  . 

mine  owner  can  only  work  so  far  as  he  can  without  weakening  the 

surface  support 183 

the  fact  that  the  mine  cannot  be  worked  at  all  without  injury  to  the 

surface  is  no  defense 1 89 

the  highest  care  and  skill  in  working  is  no  protection 189 

the  degree  of  support  must  be  in  accordance  with  the  use  of  the 

surface , 189 

rule  in  Harris  v.  Byding 185 

rule  in  Wakefield  v.  Duke  of  Buccleugh 186 

rule  in  Hilton  v.  Lord  Granville 189 

rule  in  Hext  v.  GUI 187 

distinction  between  mines  and  quarries 190 

no  right  to  support  of  buildings  that  add  sensibly  to  the  pressure..  191,  196 

construction  of  conveyances 200 

no  prescriptive  right  for  support  of  buildings  can  be  acquired 191 

support  for  buildings  by  implied  grant 204 

rule  as  between  mine  owners  and  public  companies 199 

the  surface  owner  must  do  nothing  to  injure  the  mine  owner's  right  197 

198 
must  not  bring  or  collect  any  thing  upon  the  surface  that  may  injure 

the  mines 197,  198 

the  fact  that  injury  does  not  transpire  for  many  years  is  no  defense. .  201 

SUBSTANTIAL  EIGHT: 

what  is 824 

instances  of 824,    n  1 

SURFACE  WATER : 

no  property  in 381 

flowing  water  having  no  defined  banks 381 

may  be  dealt  with  as  the  land  owner  pleases 381 

water  having  definite  Bource  and  channel 382 

higher  owner  cannot  change  the  method  of  discharging  surface  water 

on  lower  owner 382 

may  divert  it  altogether  from  another's  land 382 

may  prevent  it  from  reaching  a  definite  channel 383,  390 

must  not  divert  it  after  it  has  reached  a  natural  water-course. . .  391,  383 

rule  in  Broadbent  t>.  Ramsbotham 383 
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water  lying  upon  the  surface  in  wet,  swampy  places  may  be  exhausted 

by  drains  or  otherwise 391 

land  may  be  drained  even  though  at  certain  seasons  the  water  over- 
flows and  supplies  other  owners  with  water  for  domestic  uses 391 

rule  in  Rawstron  v.  Taylor 391,  392,  393,  394 

rule  in  Waffle  «.  N.  T.  Central  R.  R.  Co 394,  395,  396 

one  need  not  suffer  his  land  to  be  used  as  a  water-table  for  another. .  396 

land  owner  may  fill  up  low,  swampy  places  in  his  land 396 

volume  of  running  stream  may  be  increased  by  drainage  of  lands 397 

right  to  improve  natural  springs. ,  397 

rule  in  Waffle  s.  Porter 397,  398,  399 

any  one  may  clean  out  and  tube  a  living  spring  on  his  own  land  for 

his  own  use,  when  the  natural  flow  of  the  water  is  not  changed. . .  399 

flow  may  be  thereby  increased  at  certain  seasons 398,  399 

rule  in  Popplewell  v.  Hodgkinson,  as  to  drainage  of  lands  when 

others  are  thereby  deprived  of  water 399,  400,  401,  402,  403 

rule  of  the  civil  law  as  to  discharge  of  surface  water 403 

distinction  between  servitude  for  discharge  of  surface  water  and 

water  of  running  streams 403 

the  servitude  for  discharge  of  surface  water  only  exists  as  to  water 

arising  from  natural  causes 405,  406, 407,  408,  422,  423 

and  in  its  natural  course : 404,  407,  423 

what  changes  are  permissible  for  agricultural  purposes 404,  405 

course  of  discharge  may  be  changed  by  necessary  uses  of  lands,  405,  406 

by  erection  of  buildings , 406 

flow  of,  must  not  be  increased  by  artificial  causes 406 

rule  as  to  drainage  in  Louisiana 406 

person  must  not  drain  water  from  his  estate  upon  that  of  another  . .  407 

rule  in  Sweet  e.  Cutts 408,  409,  410,  411,  412,  413, 414,  415,  416 

rule  in  Kauffman  v.  Griesmier 417 

rule  in  Martin  v.  Riddle 418 

when  water  arising  from  other  than  natural  causes  is  added  to  the 

flow  of  surface  water,  its  discharge  may  be  prevented 417 

rule  is  the  same  as  to  all  merely  surface  water,  whether  resulting 

from  falling  rains,  overflow  of  springs  or  whatever  cause 419,  420 

distinction  as  to  urban  districts 420 

rule  in  Earle  v.  De  Hart 420 

rule  in  Gilham  v.  Railroad  Co 421 

rule  in  Ogburn  «.  Connor 421,  432 

SWAMPS : 

no  obligation  to  drain 120-123 

TANNERY : 

nuisance  when 542  n,  564,  565,  573  n,  574  m,  677 

discharging  refuse  into  stream  actionable 714  n,  715  n 

TENANTS : 

rule  of  liability  between  tenants  of  same  building 128-135 

liability  of  landlord  to  tenants 128-135,  141 

landlord  and  tenant  both  liable  in  certain  cases 142 

maintenance  of  stoves,  cooking  range,  etc.,  by  one  tenant  to  injury  of 

another 144 

THEATERS: 

not  nuisances  per  se 62 

may  become  nuisances,  when 62 

THREATS : 

injuring  business 143 

preventing  workmen  from  continuing  in  person's  employ 143 
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THREATENED  NUISANCE :  page. 

when  equity  will  enjoin 838 

what  must  be  stated  in  the  bill 839,840,  841 

when  erection  of  a  building  will  be  enjoined 828,  840 

when  use  of  building  for  certain  purposes  will  be  enjoined 838 

instances  of 840 

TINSMITH  SHOP : 

nuisance  when 584 

TOBACCO  MILL : 

nuisance  when 574  n 

TREES : 

branches  of  projecting  over  lands,  actionable  when 113 

may  be  abated  as  such 113 

but  not  until  they  actually  project 113 

TRESPASSER : 

liability  for  injuries  to,  in  certain  cases 140 

TRD7-HAMMER  SHOP : 

nuisance  when 590 

TURPENTINE  WORKS: 

a  nuisance  when 849  n 

VAULTS : 

under  street  or  highway,  nuisances  when 252 

VESSEL : 

moored  so  as  to  obstruct  navigation  is  a  nuisance 640 

disabled  or  accidentally  sunk  in,  is  not 640 

VIBRATORY  SOUNDS  AND  MOTIONS : 

See  Noise. 
VIS  MAJOR: 

applicability  in  certain  cases 133 

VITRIOL  WORKS: 

nuisance,  when 524 

WATER  CLOSETS: 

defective,  liability  for. 128,  129, 130,  131,  132, 133,  134 

improperly  kept,  who  is  liable  for 133  133 

WATER,  RIGHTS  TO: 

when  there  is  property  in  water 307 

no  property  in  running  water 307 

usufructuary  interest  in , ]  309 

maybe  severed  from  the  land „ ....  30V,  339 

riparian  owner's  title  to  bed  of  stream ,,.  .* 310 

right  to  have  water  flow  in  its  natural  state 310 

riparian  ownership  the  test  of  right ...  316,  317 

right  a  purely  natural  one ,  31(5 

primary  and  secondary  uses  of  water,  what  are 311 

primary  rights  take  precedence 311  323 

use  of  water  must  be  reasonable 319f  320)  322 

dams,  right  to  erect 3I9J  4^  370 

duty  aB  to  making  secure 319,320,321,461,  322 

extraordinary  floods 320 

must  not  flood  lands  above \  320 
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or  detain  unreasonably  from  lands  below 320 

fitful  or  excessive  discharge  of 821,  341 

must  not  unreasonably  interfere  with  natural  flow 322 

must  not  divert  it  from  its  natural  channel 323 

care  required  in  maintenance  of  dam 322 

character  of  stream  and  country  and  liability  to  sadden  freshets  and 

floods  to  be  considered 322 

reasonableness  of  use  of  water,  a  question  of  fact 321 

stream  breaking  from  its  natural  channel,  right  to  return  it 325 

right  to  erect  bulwarks  to  prevent  breaking  away  of  stream. . . .  325,  328 

restrictions  as  to 328 

water-courses,  what  are 311-314 

source  must  be  natural  and  definite 312 

size  or  capacity  of  the  stream  no  test 312,  313,  314 

assumes  its  attributes  at  its  source 313 

must  have  definite  channel 312 

ownership  of  the  banks,  gives  the  beneficial  use 316 

priority  of  appropriation  gives  no  superior  rights  between  riparian 

owners 317,458,468,  469 

otherwise  where  no  better  title  exists 318 

prescriptive  rights  to,  mav  be  acquired 329,  462 

how  acquired '. 329, 330,  462 

when  acquired  are  added  to  the  natural  right 330,  462,  463 

flush  boards,  right  to  use,  how  acquired 464 

to  acquire  prescriptive  right,  use  must  be  open,  continuous,  as  of 

right,  adverse  and  peaceable 329,  462 

must  operate  as  an  invasion  of  a  right 330 

need  not  inflict  actual  damage 330-339 

right  must  be  established  by  the  person  asserting  it 330 

use  of  water  may  be  conveyed  by  deed 339 

division  of  by  deed 339 

use  must  accord  with  conveyance    340 

not  necessarily  restricted  to  same  use,  but  to  use  producing  no  more 

injury 340,  373 

change  of  machinery 340 

injury  to  vegetation  by  dam  setting  back  water 119,  341 

injury  to  lands,  wells,  springs,  etc 119,  461 

producing  bad  odors  by  rendering  water  stagnant 76, 120,  743,  744 

setting  back  water  upon  an  upper  mill 341 

benefits  not  to  be  considered 342,  361 

license  to  maintain  dams,  effect  of 342 

must  be  licensed  to  flood  the  lands 343 

only  covers  damages  that  could  have  been  foreseen 343 

presence  of  party,  or  assistance  in  erection  of  dam  no  bar 848 

equitable  estoppel  from,  what  is 343-347 

pollution  of,  actionable 698,  707,  708 

erection  of  cess-pools  near. 11°.  707 

injuries  to,  from  percolation llo,  <ua 

flooding  by  means  of  dams ..•••. • 11". 

withdrawing  water  from  by  excavations  on  adjoining  soil,  not  action- 
able  


461 
797 


637 
639 


unauthorized,  nuisance  on  tidal  stream 624  n,  625  n,  635,  636, 

authorized,  nuisance  when _• 637,  638, 

on  fresh-water  navigable  streams,  riparian  owner  may  erect,  when. .     647 

must  not  materially  obstruct  navigation . 647,  648,    649 

when  purprestures 6S7>  638>  6d8«    640 
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